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ARTICLE 85-01 
GENERAL ADMINISTRATION 

Chapter 
85-01-01 Definitions and General Provisions 

CHAPTER 85-01-01 
DEFINITIONS AND GENERAL PROVISIONS 

Section 
85-01-01-01 Definitions 
85-01-01-02 Exception 

 85-01-01-01. Definitions. 

 The following definitions, in addition to the definitions in North Dakota Century Code chapters 15-05, 
15-06, 15-07, 15-08, 15-08.1, 38-09, 47-06, 47-30.1, and 57-62, apply to this title: 

1. "Acquired lands" includes all property defined as "nongrant" and "other than original grant lands" 
in North Dakota Century Code section 15-07-01. 

 
 1.2. "Arm's length transaction" means a transaction between parties with adverse economic 

interests in which each party to the transaction is in a position to distinguish its economic interest 
from that of the other party and does not mean a transaction made by a corporation or other 
entity with itself, or a parent, subsidiary, or interrelated corporation or entity, or between partners 
or co-joint venturers, or between corporations or other entities having interlocking directorships 
or close business relationships that may compromise their individual interests. 

 2.3. "Agricultural use" includes the use of trust lands for the purpose of grazing, cropping, haying, 
and honey bee pasture or meadow. 

 3.4. "Board" means the board of university and school lands. 

 4.5. "Bonus" means the monetary consideration paid by a lessee for the execution of a lease by the 
board. 

 6. “Certified appraiser” means a person who holds a valid permit as a certified residential or 
general appraiser. 

 5.7. "Coal" means a dark-colored compact and earthy organic rock with less than forty percent 
inorganic components, based on dry material, formed by the accumulation and decomposition 
of plant material. The term includes consolidated lignitic coal, in both oxidized and nonoxidized 
forms, and leonardite, having less than eight thousand three hundred British thermal units per 
pound [453.59 grams], moist and mineral matter free, whether or not the material is enriched in 
radioactive materials. 

 6.8. "Coal lease" means a contract entered between the board and a third party for a coal mining 
operation on trust lands. 

 7.9. "Coal leased premises" means the land subject to a given coal lease. 

 8.10. "Coal mining operation" means any type of activity conducted to discover, or prospect for, the 
presence of coal, or to remove the coal so discovered from its original position on or in the land 
by any means whatsoever. 

 9.11. "Commercial quantities" means whether: 



2 

  a. The well yields a profit exceeding operating costs over a reasonable period of time; and 

  b. A reasonably prudent operator would continue operating a well in the manner being 
operated under the facts and circumstances. 

10.12. "Commissioner" means the commissioner of university and school lands. 

11.13. "Construction aggregate" means gravel, sand, scoria, road material, building stone, colloidal or 
other clays, and cement materials. 

12.14. "Construction aggregate lease" means a contract entered between the board and a third party 
for mining of construction aggregate on trust lands. 

13.15. "Construction aggregate leased premises" means the land area subject to a given construction 
aggregate lease. 

14.16. "Construction aggregate mining operation" means any type of activity conducted to discover, or 
prospect for, the presence of construction aggregate, or to remove the construction aggregate 
so discovered from its original position on or in the land by any means whatsoever. 

15.17. "Custodial agreement" means an agreement between the lessee and a third party in which the 
lessee agrees to take custody of livestock not owned by the lessee for a specified period of time 
and to provide day-to-day care for the livestock. 

16.18. "Delay rental" means the annual minimum payment given to maintain a lease in the absence of 
production in commercial quantities during the primary term. 

17.19. "Department" means the office of the commissioner and the department of trust lands. 

18.20. "Disturbed" means any alteration of the surface or subsurface of any lands subject to a lease or 
encumbrance with the board. 

19.21. "Encumbrance" means a right other than an ownership interest in real property. The term 
includes easements, permits, surface damage agreements and any other restrictions, 
encroachments, licenses, mortgages, and liens that relate to trust lands, and specifically 
excludes leases for agricultural use, construction aggregate, sodium sulfate, chemical 
substances, metallic ores, uranium ores, and oil, gas, and coal which are administered 
separately. 

20.22. "Fair market value" means the price set by the commissioner after an analysis of prices paid for 
similar products or services in the local area under article 85-04. 

21.23. "F.O.B." means free on board. 

22.24. "Gas" means all natural gas and all other gaseous or fluid hydrocarbons not defined as oil, but 
does not include coal, lignite, oil shale, or similar hydrocarbons. 

23.25. "Gas well" means a well producing gas or natural gas from a common source of gas supply as 
determined by the North Dakota industrial commission, other than from coalbed methane. 

24.26. "Gross proceeds" means the sum of all consideration in whatever form or forms, paid for the 
gas attributable to the lease. 

 27. “High value land” means land where the surrounding land use has changed from agricultural to 
a land use that has an increased value that cannot be realized by the trusts except through a 
sale. 
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25.28. "Invasive species" means a species that is nonnative to the ecosystem under consideration and 
whose introduction causes or is likely to cause economic or environmental harm or harm to 
human health. 

26.29. "Market value" means the price a willing buyer would pay a willing seller in an arm's length 
transaction in which the buyer is not compelled to buy or the seller is not compelled to sell. 

27.30. "Net construction aggregate interest" means the undivided portions of the total construction 
aggregate estate on a given tract of land. 

 31. “Offset drainage” means the drainage of oil or gas to an adjoining tract of land on which a well 
is being drilled or is already in production. 

 32. “Offset well” means any well drilled opposite another well on adjoining property with the specific 
purpose of preventing drainage to the adjoining property. 

28.33. "Oil" means crude petroleum oil and other hydrocarbons regardless of gravity produced in liquid 
form and the liquid hydrocarbons known as distillate or condensate recovered or extracted from 
gas, other than gas produced in association with oil and commonly known as casinghead gas. 

29.34. "Oil and gas lease" means a contract entered between the board and a third party for oil and 
gas production. 

30.35. "Oil and gas leased premises" means the land subject to a given oil and gas lease. 

31.36. "Oil well" means a well capable of producing oil and which is not a gas well as defined herein. 

 37. "Original grant lands" means all those lands granted to the state of North Dakota by virtue of 
the Enabling Act of 1889, as further defined in North Dakota Century Code section 15-06-01. 

32.38. "Payor" means either the lessee or an entity other than the lessee who assumes, or agrees to 
perform, any of the lessee's rights and responsibilities under a lease. 

33.39. "Pest" means any insect, rodent, nematode, fungus, weed, any form of terrestrial or aquatic 
plant or animal life, viruses, bacteria, or other micro-organisms, except viruses, bacteria, or 
other micro-organisms, whose presence causes or is likely to cause economic or environmental 
harm or harm to human health. 

34.40. "Surface land lease" means a contract entered between the board and a third party for 
agricultural use on trust lands. 

35.41. "Surface land leased premises" means the land area subject to a given surface land lease. 

36.42. "Terminate," unless otherwise provided, has the same meaning as the word "cancel." 

37.43. "Trust lands" means any property owned by the state of North Dakota and managed by the 
board. 

38.44. "Trusts" means permanent trusts and other funds managed or controlled by the board. 

39.45. "Vehicle" means every device in, upon, or by which any person or property may be transported 
or drawn upon a public highway or trail, except devices moved by human power. 

40.46. "When run" means that point in the time when the production from a well is removed or sold 
from the leased premises and delivered to the purchaser or user of such production; for 
purposes of computing royalties, that point in time must be considered to be 7:00 a.m., on the 
day the production is delivered, using central standard time, to the purchaser or user regardless 
of the actual time delivered. 
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History: Effective January 1, 2019; amended effective January 1, 2020. 
General Authority: NDCC 15-05-05, 15-07-20, 15-08.1-06, 28-32, 61-33-06 
Law Implemented: NDCC 4.1-47-04, 15-01, 15-04, 15-05, 15-07, 15-08, 15-08.1 
  



ARTICLE 85-04 

SURFACE LAND MANAGEMENT 

 

Chapter 

85-04-01 Leasing Trust Lands for Agricultural Use 

85-04-02 Construction Aggregate 

85-04-03 Permanent Improvements 

85-04-04 Encumbrances of Trust Lands 

85-04-05 Public Access and Use 

85-04-06 Land Exchange 

85-04-07 Land Sales Under North Dakota Century Code Chapter 15-06  

85-04-08 Land Sales Under North Dakota Century Code Chapter 15-07 

85-04-09 Land Sales Under North Dakota Century Code Chapter 15-09 

 

 

 

CHAPTER 85-04-07 

LAND SALES UNDER NORTH DAKOTA CENTURY CODE 
CHAPTER 15-06  

Section 
85-04-07-01 Sale of Original Grant Lands 
85-04-07-02 Sale Procedure  
85-04-07-03 Payment of Costs  
85-04-07-04 Board Review  

 
 

85-04-07-01. Sale of original grant lands.  The board shall retain and manage original grant 
lands to produce revenue consistent with the long-term maintenance of the original grant lands’ 
income producing potential and ecological health. The commissioner may propose, or accept 
letters of application for, the sale of original grant land after the original grant land has been 
evaluated by the commissioner for "highest and best use" as defined in North Dakota Century 
Code section 15-02-05.1 and the department considers the following criteria:  

 
1. If the tract is high value land;  

 
2. The tract’s potential for mineral development, including sand, gravel, clay, and scoria;  

 
3. If the tract has been a source of persistent management problems, resulting in the sale of 

the tract being prudent from a long-term financial point of view; 
 

4. If the tract and adjacent trust land tracts total less than eighty acres in size, more or less, for 
grassland and less than forty acres, more or less, for cropland or hayland, except those 
tracts which are severed by a highway, road, railroad, canal, river or lake, which may be 
sold if the severed portion is less than these amounts; or 
 

5. If the tract and adjacent trust land tracts exceed eighty acres in size, more or less, for 
grassland or more than forty acres in size, more or less, for cropland, the commissioner 
may bring to the board an application for purchase which complies with one of the following: 
 
a. The proposed sale would result in no net loss of leasable original grant land; and 
 
b. The applicant agrees to donate accessible and leasable land equal or greater in acres 

and value to the trust from which the original grant land was sold. 
 



History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-06, 15-08  
 

85-04-07-02. Sale procedure.     
 

1. A letter of application for purchase of original grant land meeting the criteria in section 85-
04-07-01 may be accepted at any time.  An application must include a non-refundable 
application fee in an amount set by the board. Upon board approval, a sale of original grant 
land must be conducted in conformance with North Dakota Century Code chapter 15-06. 
 

2. Upon receipt of a letter of application to purchase a tract, the potential sale must be 
presented to the commissioner for preliminary approval or rejection.   

 
3. The commissioner may recommend to the board that a tract meeting the criteria of section 

85-04-07-01 may be sold even though no letter of application has been received.  If the 
commissioner or board determines it is in the best interests of the trusts to proceed with the 
sale, the sale may proceed without the requirement of a public comment period. 

 

Upon a determination that the application covers a tract the board is willing to sell, the 
department shall post on the department’s website a notice of the application for sale, any 
supporting documentation, and instructions for submitting public comments. The 
department shall also publish notice of a letter of application for sale in the official 
newspaper of the county where the nominated tract is located and in the Bismarck Tribune. 
Notice must be published once each week for three consecutive weeks prior to the deadline 
for comments. The notice must contain the legal description of the proposed tract and the 
deadline for comments. Should publication of any notice be inadvertently omitted by any 
newspaper or the notice contains typographical errors, the department may proceed with 
the scheduled comment period if it appears the omission or error is not prejudicial to the 
department's interest.  All comments must be in writing and contain the following:  

 
a. Name and address of the interested person;  
 
b. Applicant’s name and address;  
 
c. The legal description of the proposed tract for sale as shown on the published notice; 

and 
 
d. A detailed statement as to whether the interested person supports or opposes the sale. 
 

4. The department shall secure a real property appraisal in accordance with North Dakota 
Century Code sections 15-06-22 and 15-06-23 and may secure additional appraisals from 
certified appraisers. 

 
5. The board shall review all appraisals, any public comments, other relevant information, and 

determine whether to proceed with the sale.  If the board decides to proceed with the sale, 
the board shall establish a minimum acceptable sale price. 

 
6. If the land is leased, the commissioner shall notify the lessee of the intent to sell the 

property during the months of October through January.   
 
7. The department shall notify the applicant, if any, of the price set by the board, which must 

be the minimum acceptable sale price. 
 



8. The department may contract a legal metes and bounds survey for the tract to be sold at 
public auction under North Dakota Century Code chapter 15-06. 

 
9. If the applicant desires to proceed, the applicant shall submit to the department a formal 

offer to purchase. The formal offer to purchase must serve as the opening bid at the public 
sale. The applicant shall provide five percent of the minimum sale price as earnest money, 
as a condition of the formal offer to purchase. 

 
10. Land must be advertised for sale at public auction under North Dakota Century Code 

chapter 15-06.  
 
11. If no bids are received on a tract for which no formal application was received, the tract may 

be sold for the board established minimum acceptable sale price to the first interested party 
at a private sale during the six months following the date of the auction.   

 
12. The sale of any tract under this chapter may be by: 

 
a. Contract under article IX, section 6 of the Constitution of North Dakota; or  

 
b. A cash sale requiring twenty percent payment of the purchase price on the day of the 

sale, which may include earnest money paid, and the balance due within sixty calendar 
days.  The balance due date may be extended at the commissioner’s discretion, up to a 
maximum of one hundred eighty days from the date of the sale.  Interest must be 
charged on any remaining balance, beginning sixty days after the date of sale, at the 
Bank of North Dakota base rate plus one percent.  

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-06, 15-08   
 

85-04-07-03. Payment of costs. The purchaser shall be responsible for payment of all costs, 

including appraisals, title examinations, and other costs as may be necessary to complete the sale. 

 
History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-06, 15-08   
 
85-04-07-04. Board review. Within thirty days of a decision under these rules, an aggrieved party 
may request the commissioner review the decision. The aggrieved party seeking review shall 
submit any information required by the commissioner as part of this request. Within thirty days of 
the commissioner's review, the aggrieved party may request board review and the commissioner 
shall recommend if board review is warranted. 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-06, 15-08   
 
 



CHAPTER 85-04-08 

LAND SALES UNDER NORTH DAKOTA CENTURY CODE 
CHAPTER 15-07  

Section 
85-04-08-01 Sale of Acquired Lands 
85-04-08-02 Sale Procedure  
85-04-08-03 Payment of Costs  
85-04-08-04 Board Review 
  

85-04-08-01. Sale of acquired lands.  The board shall retain and manage acquired lands to 
produce revenue consistent with the long-term maintenance of the acquired lands’ income 
producing potential and ecological health until sold. The commissioner may propose, or accept 
a letter of application for, the sale of acquired lands if the department has reviewed its potential 
for mineral development and the acquired lands has been evaluated by the commissioner for 
"highest and best use" as defined in North Dakota Century Code section 15-02-05.1. 
 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-07, 15-08   

 
85-04-08-02. Sale procedure.     

 
1. A letter of application for sale of acquired lands may be accepted at any time.  An 

application must include a non-refundable application fee in an amount set by the board. 
Upon board approval, a sale of acquired lands must be conducted in conformance with 
North Dakota Century Code sections 15-06-25 and 15-07-04.  
 

2. Upon receipt of a letter of application for sale of a tract, the potential sale must be 
presented to the commissioner for preliminary approval or rejection.   
 

3. The commissioner may recommend to the board that a tract be sold even though no letter 
of application for sale has been received.  If the commissioner or board determines it is in 
the best interests of the trusts to proceed with the sale, the sale may proceed without the 
requirement of a public comment period. 

 
4. Upon a determination that the application covers a tract the board is willing to sell, the 

department shall post on the department’s website a notice of the application for sale, any 
supporting documentation, and instructions for submitting public comments. The 
department shall also publish notice of a letter of application for sale in the official 
newspaper of the county where the nominated tract is located and in the Bismarck Tribune. 
Notice must be published once each week for three consecutive weeks prior to the deadline 
for comments. The notice must contain the legal description of the proposed tract and the 
deadline for comments. Should publication of any notice be inadvertently omitted by any 
newspaper or the notice contains typographical errors, the department may proceed with 
the scheduled comment period if it appears the omission or error is not prejudicial to the 
department's interest.  All comments must be in writing and contain the following:  

 
a. Name and address of the interested person;  
 
b. Applicant’s name and address;  
 
c. The legal description of the proposed tract for sale as shown on the published notice; 

and 
 
d. A detailed statement as to whether the interested person supports or opposes the sale. 



 
5. The department shall secure a real property appraisal in accordance with North Dakota 

Century Code sections 15-06-22 and 15-06-23 and may secure additional appraisals from 
certified appraisers. 

 
6. The board shall review all appraisals, public comments received, and any other relevant 

information, and determine whether to proceed with the sale.  If the board decides to 
proceed with the sale, the board shall use the appraisal to establish a sale price.  The board 
reserves the right to increase the sale price if it deems the appraised value is inadequate.   
 

7. If the land is leased, the commissioner shall notify the lessee of the intent to sell the 
property during the months of October through January.   

 
8. The department shall notify the applicant, if any, of the price set by the board, which must 

be the minimum acceptable sale price. 
 
9. The department may contract a legal metes and bounds survey for the tract to be sold at 

public auction under North Dakota Century Code chapter 15-07. 
 
10. If the applicant desires to proceed, the applicant shall submit to the department a formal 

offer to purchase. The formal offer to purchase must serve as the opening bid at the public 
sale. The applicant shall provide five percent of the minimum sale price as earnest money, 
as a condition of the formal offer to purchase. 
 

11. The department shall determine if acquired lands will be advertised for sale at public 
auction or by sealed bids, with the sale price set by the board as the minimum bid.  If no 
bids are received on property for which an application has been received, the acquired 
lands may be sold to the applicant at the minimum bid.   

 
12. If no bids are received on property for which no formal application was received, the 

property may be sold for the board established minimum acceptable sale price to the first 
interested party at a private sale during the six months following the date of the auction.   

 
13. The sale of land may be by: 

 
a. Contract under article IX, section 6 of the Constitution of North Dakota; or  

 
b. A cash sale purchase agreement requiring twenty percent payment of the purchase 

price on the day of the sale, which may include earnest money paid, and the balance 
due within sixty calendar days.  The balance due date may be extended at the 
commissioner’s discretion, up to a maximum of one hundred eighty days from the date 
of the sale.  Interest must be charged on any remaining balance, beginning sixty days 
after the date of sale, at the Bank of North Dakota base rate plus one percent.  

 
14. Acquired lands may be sold to any mortgagor or a member of the mortgagor’s immediate 

family under North Dakota Century Code section 15-07-10. The sale must be for cash only 
with twenty percent payment of the purchase price on the day of the sale, which may 
include earnest money paid, and the balance due within sixty calendar days. The balance 
due date may be extended at the commissioner’s discretion, up to a maximum of one 
hundred eighty days from the date of the sale.  Interest must be charged on any remaining 
balance, beginning sixty days after the date of sale, at the Bank of North Dakota base rate 
plus one percent. 

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-07, 15-08   



 

85-04-08-03. Payment of costs. The purchaser shall be responsible for payment of all costs, 

including appraisals, title examinations, and other costs as may be necessary to complete the sale. 

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-07, 15-08   
 

85-04-08-04. Board review. Within thirty days of a decision under these rules, an aggrieved party 
may request the commissioner review the decision. The aggrieved party seeking review shall 
submit any information required by the commissioner as part of this request. Within thirty days of 
the commissioner's review, the aggrieved party may request board review and the commissioner 
shall recommend if board review is warranted. 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-07, 15-08   
 

 

 
 

 



CHAPTER 85-04-09 

LAND SALES UNDER NORTH DAKOTA CENTURY CODE 
CHAPTER 15-09  

Section 
85-04-09-01 Sale of Lands for Public or Quasi-Public Purpose 
85-04-09-02 Sale Procedure  
85-04-09-03 Payment of Costs  
85-04-09-04 Fencing  
85-04-09-05 Reversion Clause 
85-04-09-06 Board Review 

 
 

85-04-09-01. Sale of lands for public or quasi-public purpose. The department shall 
consider the following criteria when reviewing an application for sale under North Dakota 
Century Code chapter 15-09:  

 
1. The tract is required for the purposes stated in the application and issuance of the patent or 

deed must not have a significant negative impact on the remainder of the trust lands; 
 
2. Environmental impacts are minimal or are required to be mitigated in an acceptable 

manner; 
 

3. Impacts on the value of the remainder of the trust lands are minimal or are required to be 
mitigated in an acceptable manner; 

 
4. Impacts to significant archaeological and historical sites are minimal, or are required to be 

mitigated in an acceptable manner; 
 
5. The sale must produce a positive financial return to the trusts; 
 
6. There is no known significant controversy regarding the project;  
 
7. The surface lessee has been notified of the project; and  
 
8. If the application is for a sale of land for use as a landfill by a public entity, the following 

requirements must be met: 
 

a. Applicants shall work with the state department of environmental quality to ensure the 
operation of the proposed landfill is in accordance with state and federal laws, rules, 
and regulations; 

 
b. Before final approval of a sale is given, the applicant shall submit evidence that the site 

meets appropriate geological, hydrological, and other requirements established by the 
state department of environmental quality and the United States environmental 
protection agency. A permit for feasibility testing may be issued prior to final approval of 
a sale. 

 
c. When determining the purchase price, the board shall consider the following additional 

factors: 
 

(1) The unique geological and hydrological characteristics which make the site suitable 
for use as a landfill; 

 
(2) The effect on the value of adjacent state properties caused by using the site as a 

landfill; and 
 



(3) The price paid by other purchasers for similar landfill sites. 
 
History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-09   
 
 

85-04-09-02. Sale procedure.    
 
1. An application for purchase of land may be accepted and the land sold in conformance with 

North Dakota Century Code chapter 15-09.  An application must be submitted using a 
paper application provided by the department upon request and be completed and signed 
by authorized personnel and must include a non-refundable application fee in an amount 
set by the board unless waived by the commissioner. The application must meet the 
requirements of North Dakota Century Code section 15-09-01 and may require, depending 
on the land to be purchased, the following: 

 
a. A siting and environmental review completed by the department; and 

 
b. A "metes and bounds" survey of the land to be purchased, including both a plat and 

written narrative of the survey completed by the applicant. The narrative must include 
the distances and angles between points of intersection and points of entry and exit tied 
into the section corners, quarter section corners, or lot corners, and a breakdown of the 
acreage in the parcel for each separate quarter section or lot included in the purchase. 

 
2. If the land is leased, commissioner shall notify the lessee of the intent to sell the property 

during the months of October through January.   
 

3. Upon receipt of an application for sale of lands for public or quasi-public purpose and a 
determination that the application covers a tract the commissioner is willing to consider for 
sale, the department shall post on the department's website a notice of the application for 
sale of lands for public or quasi-public purpose, any supporting documentation, and 
instructions for submitting public comments. All comments must be in writing and contain 
the following: 

a. Name and address of the interested person; 

b. Applicant's name and address; 

c. The legal description of the proposed tract as shown on the published notice; and 

d. A detailed statement as to whether the interested person supports or opposes the sale. 

4. The department shall secure a real property appraisal in accordance with North Dakota 
Century Code sections 15-06-22 and 15-06-23 and may secure additional appraisals from 
certified appraisers.  Appraisals must consider the matter of severance of adjacent trust 
lands caused by the sale and the effect on the value of adjacent trust lands, which may 
reflect a higher appraisal.  

5. The department shall provide the board a report of all appraisals, public comments, and any 
other relevant information to allow the board to determine whether to proceed with the sale.  
If the board decides to proceed with the sale, the board shall establish a minimum 
acceptable sale price. The board reserves the right to increase the sale price if it deems the 
appraised value is inadequate.   

 



6. The board shall obtain fair market value for all land sold under North Dakota Century Code 
chapter 15-09 and must consider its "highest and best use" as defined in North Dakota 
Century Code section 15-02-05.1. 
 

7. The department shall notify the applicant, if any, of the price set by the board, which must 
be the approved sale price. 

 
8. The notice of the application and the board approved sale price must be published and a 

hearing must be held in conformance with North Dakota Century Code section 15-09-03.  
Should publication of any notice be inadvertently omitted by any newspaper or the notice 
contains typographical errors, the department may proceed with the scheduled hearing if it 
appears the omission or error is not prejudicial to the department's interest.   

 
9. Any comments made at the hearing must be brought to the board, along with the 

department’s recommendations regarding those comments.   
 

10. If the applicant desires to purchase the property at the price set by the board and pays full 
purchase price, the commissioner is authorized to complete the sale on the board’s behalf.  
If an agreement as to price cannot be reached, the applicant may proceed under North 
Dakota Century Code section 15-09-05.  

 
85-04-09-03. Payment of costs. The purchaser shall be responsible for payment of all costs, 

including appraisals, title examinations, and other costs as may be necessary to complete the 

sale. 

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-09   
 

 
85-04-09-04. Fencing. A no-fencing clause may be added to the conveyance in order to 
keep trust lands from being severed. 
 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-09   

 
85-04-09-05. Reversion clause.  Any conveyance must contain a reversion clause stipulating 
that if the property is at any time not used for its stated purpose at the time of purchase, the 
board may terminate the estate created by the conveyance and repossess the property. The 
power of termination and re-entry may be exercised by the board without reimbursement to the 
purchaser of any part of the purchase price, and without payment of any other consideration.  
 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  
Law Implemented:  NDCC 15-09   
 
85-04-08-06. Board review. Within thirty days of a decision under these rules, an aggrieved party 
may request the commissioner review the decision. The aggrieved party seeking review shall 
submit any information required by the commissioner as part of this request. Within thirty days of 
the commissioner's review, the aggrieved party may request board review and the commissioner 
shall recommend if board review is warranted. 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  



Law Implemented:  NDCC 15-09   
 



 
 

ARTICLE 85-04  

SURFACE LAND MANAGEMENT 

Chapter 

85-04-01 Leasing Trust Lands for Agricultural Use 

85-04-02 Construction Aggregate 

85-04-03 Permanent Improvements 

85-04-04 Encumbrances of Trust Lands 

85-04-05 Public Access and Use 

85-04-06 Land Exchange 

 

CHAPTER 85-04-06 

LAND EXCHANGE 
Section 
85-04-06-01 Approval of Land Exchange 
85-04-06-02 Criteria for Land Exchange  
85-04-06-03 Application for Land Exchange  
85-04-06-04 Evaluation of Application  
85-04-06-05 Comments and Notice 
85-04-06-06 Exchange Report 
85-04-06-07 Board Authorization 
 

85-04-06-01. Approval of land exchange.  The board may approve an exchange of 
trust lands, which it determines is in the best interests of the trusts and complies with 
current law. Under North Dakota Century Code section 15-06-01, any land received 
under an exchange of original grant land maintains its status as “original grant lands.” 
 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  

Law Implemented:  N.D. Constitution article IX, § 6; NDCC 15-06-01, 15-06-19.1 
 

85-04-06-02. Criteria for land exchange.  The department shall consider the criteria 
listed below numbered one through six in any land exchange.  Land exchanges are not 
required to satisfy all six criteria outlined below.   
 
1. Equal or greater value.  
 

a. In connection with any exchange the department may use information, provided 

by the applicant or the department’s own knowledge, regarding lands and 

resources to estimate value for purposes of a preliminary evaluation, including 

completion of an environmental assessment. The commissioner shall procure 

appraisals, completed by a certified appraiser, to determine the value of the trust 

lands and the proposed exchange land. The same appraiser shall conduct 

appraisals of the trust lands to be exchanged and the proposed exchange land. 

In the event the commissioner is not satisfied with the appraisals, the 

commissioner may require additional appraisals by alternative certified 

appraisers.    

 
b. The department shall advise the appraiser regarding the scope of work to ensure 

the value of the trust lands to be exchanged is determined by the highest and 

best use of the land, not simply the present use. For example, if an exchange is 

proposed in which the trust lands to be exchanged are currently leased for 

grazing but the land is in the path of urban or commercial development, the trust 



 
 

lands to be exchanged must be appraised for the highest and best use for 

residential or commercial development rather than its current use as grassland. 

 
c. The department may consider features not reflected in the market price that are 

difficult to assign a monetary value, including location, proximity to public lands, 

recreational opportunities, scenery, other amenities, and results of cultural 

resources inventories in evaluating the relative value of trust lands to be 

exchanged.  

 
2. Equal or greater income to the trusts. A land exchange must result in the board 

receiving equal or greater income to the trusts. The projected income for the 
proposed exchange land will be estimated using the board’s minimum lease rate. 
The minimum lease rate for the proposed exchange land will be compared to the 
present income received by the trusts from the trust lands to be exchanged, including 
all current and potential future revenue streams from surface leases, encumbrances, 
development of natural resources, and other sources, and any tax liability.  

 
3. Acreage. Land exchanges should result in the board receiving equal or greater 

acreage.  The board may, however, consider receiving less acreage in return for 
substantially higher value or income, or both.  

 
4. Consolidation of trust lands. The proposed land exchange must not fragment trust 

land holdings by creating isolated parcels of trust land. In all exchanges, the board 
shall reserve all minerals underlying the trust lands to be exchanged pursuant to 
North Dakota Constitution article IX, § 5, subject to applicable law.   

 
5. Potential for long-term appreciation. The proposed exchange land must have similar 

revenue potential as the trust lands to be exchanged.  
 

6. Access. A land exchange must not diminish access to trust lands. Accessible trust 
lands should be exchanged with lands that offer equal or improved access.  

 
History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  

Law Implemented:  NDCC 15-06-19.1, 15-06-22, 15-07-02 

 
85-04-06-03. Application for land exchange. An applicant shall submit a written letter 
of application to the commissioner to request a land exchange.  The application must 
include:  

 

1. Legal description of the trust lands to be exchanged;  

 

2. Legal description of the proposed exchange land;  
 

3. Applicant’s estimated valuation of the proposed exchange land;  
 

4. The most recent tax assessment for the proposed exchange land;  
 

5. Statement of ownership of the proposed exchange land, including owners’ names 

and ownership interest;  
 

6. Purpose of exchange request; and 
 

7. A non-refundable application fee as determined by the board.  



 
 

 
History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  

Law Implemented:  NDCC 15-06-19.1 

 
85-04-06-04. Evaluation of application. The department shall evaluate the application 
and may request the applicant provide additional information. After the department’s 
evaluation: 

 
1. The commissioner may reject an application:  
 

a. If the application does not meet the requirements of sections 85-04-06-02(1) 
and (2); or  

 
b. If the application fails to comply with North Dakota law.  

 
2.  If the commissioner determines an application meets the requirements of section 

85-04-06-02, the commissioner shall present the application to the board to 
determine if the application reflects a tract the board is willing to exchange.   

 
History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  

Law Implemented:  NDCC 15-06-19.1 

 
85-04-06-05. Comments and notice. 

 
1. Upon receipt of an application for land exchange and a determination by the board 

that the application covers a tract the board is willing to exchange, the department 

shall post on the department’s website a notice of the application for land exchange, 

any supporting documentation, and instructions for submitting public comments. The 

department shall also publish notice of an application for land exchange in the official 

newspaper of the county where the proposed exchange land and proposed trust 

lands to be exchanged are located and in the Bismarck Tribune. Notice must be 

published once each week for three consecutive weeks prior to the deadline for 

comments. The notice must contain the legal description of the proposed exchange 

land and proposed trust lands to be exchanged and the deadline for comments. 

Should publication of any notice be inadvertently omitted by any newspaper or the notice 

contains typographical errors, the department may proceed with the scheduled comment 

period if it appears the omission or error is not prejudicial to the department's interest.    

 

2. All comments must be in writing and contain the following:  
 

a. Name and address of the interested person;  
 

b. Applicant’s name and address;  
 

c. The legal description of the proposed exchange land and proposed trust 
lands to be exchanged as shown on the published notice; and 

 
d. A detailed statement as to whether the interested person supports or 

opposes the proposed land exchange. 
 

3. The department shall give notice of the proposed exchange to any entity having a 
property interest in any portion of trust lands involved in the exchange as reflected 



 
 

in the records of the department and if the land is leased, the commissioner shall 
notify the lessee of the intent to exchange the property during the months of October 
through January. 

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  

Law Implemented:  NDCC 15-06-19.1 
 

85-04-06-06. Exchange report. Following the department's application evaluation, the 
board’s determination that the application covers a tract the board is willing to exchange, 
and expiration of the public comment period, the department shall prepare an exchange 
report to be presented to the board, which will include the following:  

 
1. A summary discussion of how the exchange meets or exceeds any of the six criteria 

for land exchange under section 85-04-06-02;  

 

2. A summary of public comments received on the proposed exchange;  
 

3. The department’s concerns or opinions of the merits of the proposed exchange;  
 

4. The department’s recommendations for board direction regarding further review, if 

needed, of the proposed exchange; and  
 

5. The applicant's commitment to fund the costs of the department's detailed review, 

including appraisals, title examinations, advertising costs, recording fees, and other 

costs as may be necessary to complete an exchange as determined by the 

department.  The applicant shall be responsible for payment of all costs, unless 

payment of the costs is otherwise waived by the board or shared by the parties to 

the exchange. 

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  

Law Implemented:  NDCC 15-06-19.1 

 
85-04-06-07. Board authorization. Upon receipt of the department's exchange report, 
the board shall consider the specific recommendations of the department and public 
comments and evaluate the merits of the land exchange. The board shall determine 
whether further review and public comment are required. 

 
Where a proposed exchange satisfies the exchange criteria, the board may exercise its 
discretion to suspend further review and disapprove the application as not in the best 
interests of the trusts. 

 
Alternatively, the board may direct the commissioner to complete specific tasks relating 
to the merits of the proposed exchange and report back to the board with findings before 
proceeding further. When the board is satisfied that the department and applicant have 
generated all information necessary for its decision, the board shall review and 
determine whether the proposed exchange is in the best interests of the trusts.   

 
The commissioner is authorized to complete all documents for the exchange on the 
board’s behalf if the board approves the exchange.   

 

History:  Effective ______________ 

General Authority:  N.D. Constitution article IX, § 6; NDCC 28-32-02  



 
 

Law Implemented:  NDCC 15-06-19.1 
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ARTICLE 85-06 
MINERALS MANAGEMENT 

Chapter 
85-06-01 Oil and Gas 
85-06-02 Coal 

CHAPTER 85-06-01 
OIL AND GAS 

Section 
85-06-01-01 Oil and Gas Lease Nomination 
85-06-01-02 Advertisement for Public Auction 
85-06-01-03 Public Auction 
85-06-01-04 Rejection of Nomination and Bids 
85-06-01-05 Form and Term of Oil and Gas Lease 
85-06-01-06 Assignment, Amendment, or Extension 
85-06-01-07 Voluntary Release 
85-06-01-08 Royalties 
85-06-01-09 Disputed Title Royalty Escrow Account 
85-06-01-10 Breach of Oil and Gas Lease 
85-06-01-11 Board Review 
85-06-01-12 Reports of Lessee - Delinquency Penalty 
85-06-01-13 Audit and Examination 
85-06-01-14 Request for Shut-In Status for Oil 
85-06-01-15 Offset Obligations 

 85-06-01-15. Offset Obligations. 

1. If an oil and gas well has been drilled and is producing in commercial quantities from mineral 
acreage owned by another or from adjacent trust lands leased at a lesser royalty, which well is 
within one thousand feet of the trust lands, the lessee of the trust lands shall, within one hundred 
twenty days after completion of such well, exercise one of the following options: 

 
a. Diligently begin in good faith the drilling of a corresponding offset well on the leased trust 

lands, or on lands pooled therewith; 
b. Pay a compensatory royalty, as determined by the commissioner, in lieu of the drilling of 

an offset well.  If a lessee elects to pay a compensatory royalty, the lessee shall submit to 
the commissioner, within thirty days of the date such election, a proposed compensatory 
royalty agreement based on the estimated drainage area of the well located within one 
thousand feet of the trust lands.  Geological, engineering, or other evidence in the form of 
a narrative and/or maps which form the basis for the offset drainage computation must be 
included with the proposed agreement; 

c. Release the leased acreage to avoid the offset requisites; or 
d. Submit a request to the commissioner for a waiver of the offset obligation as follows:   

 
(1) A request for a waiver of the offset obligation must be in writing and provide the 

grounds for the request.  If a request is made, the lessee shall submit to the com-
missioner, within thirty days of the request, geological, engineering or other evi-
dence in the form of a narrative and/or maps which, in the opinion of the lessee, 
indicates that an additional well need not be drilled to reasonably develop or pro-
tect the trust lands from offset drainage due to the well located within one thousand 
feet on trust land.  After a review of the evidence required to be submitted, the 
commissioner may: 

    (a) Request that the lessee supply additional evidence to support: 
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      1. The request for a waiver of the offset obligation; or 

2. The proposed compensatory royalty agreement submitted 
by the lessee. 

 
   (b)  Grant a waiver of the offset obligation; 

(c) Approve the proposed compensatory royalty agreement of the les-
see; 

(d) Require the lessee to pay compensatory royalties as determined by 
the commissioner; 

(e) Take such other action as the commissioner may deem appropri-
ate, including the acceptance of a release either in whole or in part 
as to all or less than all strata included in the lease; or 

(f) Cancel the lease in accordance with section 85-06-01-10. 
 

(2) A waiver of offset obligation is effective from the date of approval by commissioner. 
The commissioner may revoke a waiver of offset obligation if the commissioner 
determines the action is in the best interests of the trusts. If a waiver of offset 
obligation is revoked, the department shall provide notice to the lessee by certified 
mail. In the event of revocation, lessee shall have one hundred twenty days from 
the date of revocation to exercise one of the options under this section. 

(3) Lessee shall submit a report as to the conditions regarding offset drainage from 
an offset well every five years from the date of approval of waiver of offset obliga-
tion.  If there is a change of conditions regarding offset drainage from an offset well 
at any time, lessee shall be required to submit a report notifying the department of 
the change within one hundred twenty days of the change of conditions.    

(4) The commissioner shall notify the lessee of the commissioner’s decision.   
 

2. If the lessee fails to exercise any of the options in subsection (1) the oil and gas lease is subject 
to cancellation under section 85-06-01-10.  
 

3. The commissioner is authorized to approve compensatory royalties on the board’s behalf in ac-
cordance with this section. 

 
4. If an application does not comply with this section, or if the commissioner determines board review 

is desirable, the application may be brought before the board for its consideration. 
 

History: Effective _______. 
General Authority: NDCC 15-05-09, 15-07-20, 15-08.1-06, 61-33-06 
Law Implemented: NDCC 15-05-09, 61-33-06, 61-33.1 
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