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A BILL for an Act to amend and reenact section 37-17.1-03 of the North Dakota Century 
Code, relating to prohibiting the governor from suspending or amending election laws. 

 
Chairwoman Larson calls the hearing to order. Present are Chair Larson, Vice Chair 
Dwyer, Senators Bakke, Fors, Heitkamp, Luick, and Myrdal. [9:01] 
 
Discussion Topics: 
• Executive orders 
• Executive overreach 
• Governor’s emergency powers 

 
Senator Clemens [9:03] introduces the bill and submits testimony #1878 in favor. 
 
Jim Silrum [9:13], Deputy Secretary of State on behalf the Secretary of State, testifies in 
opposition and submits testimony #1769. 
 
Donell Hushka [9:25], ND Association of Counties, testifies in opposition and submits 
testimony #1884. 
 
Senator Myrdal [9:35] moves DO NOT PASS. 
Senator Luick [9:35] seconds 

 
 
 
 
 
 
 
 
 
 
 

Motion passes 6-1-0. [9:35] 
Senator Myrdal will carry the bill. 
 
Chairwoman Larson closes hearing. [9:40] 
 
Jamal Omar, Committee Clerk 

Senators Vote 
Senator Diane Larson Y 
Senator Michael Dwyer Y 
Senator JoNell A. Bakke Y 
Senator Robert O. Fors N 
Senator Jason G. Heitkamp Y 
Senator Larry Luick Y 
Senator Janne Myrdal Y 
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REPORT OF STANDING COMMITTEE
SB 2193: Judiciary Committee (Sen. Larson, Chairman) recommends DO NOT PASS (6 

YEAS, 1 NAY, 0 ABSENT AND NOT VOTING). SB 2193 was placed on the Eleventh 
order on the calendar. 
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#1878
JANUARY 20, 2021 

SENATE JUDICIARY COMMITTEE 

SB 2193 

MY NAME IS DAVID CLEMENS, SENATOR FROM DISTRICT 16 IN FARGO AND WEST FARGO. I AM HERE TO 

INTRODUCE SENATE BILL 2193. THIS BILL DEALS WITH THE LIMITING OF THE GOVERNOR DURING 

EMERGENCIES, RELATING TO ELECTION LAWS. 

THE LEGISLATURE OF NORTH DAKOTA IS RESPONSIBLE FOR THE LAWS RELATING TO ELECTIONS IN NORTH 

DAKOTA. I BELIEVE THAT IT IS VERY IMPORTANT THAT THESE ELECTION LAWS REMAIN IN EFFECT AT ALL 

TIMES AS THEY WERE INTENDED. 

AS WE HAVE SEEN DURING THIS CURRENT EMERGENCY DECLARATION, MANY AREAS OF OUR SOCIETY 

WERE FUNCTIONING WITH THE USE OF MASKS OR SOCIAL DISTANCING. THERE IS NO REASON THAT 

~ SOMETHING AS SIMPLE BUT IMPORTANT AS VOTING CAN NOT BE MANAGED AS WRITTEN IN LAW. 

I HAVE ATTACHED NORTH DAKOTA CENTURY CODE 16.1-07-05 AND 37-17.1-05 WHICH I WILL SHARE 

WITH YOU. THIS BILL DOES NOT ALTER OR CHANGE EITHER ONE OF THESE, THEY REMAIN AS CURRENT 

LAW. WHAT THE BILL DOES IS PLACE A LIMITATION ON WHAT THE GOVERNOR CAN DO CONCERNING 

ELECTIONS. THE MAIN CONCERN IS THE AMOUNT OF ABSENTEE BALLOTS THAT ARE ISSUED. THE 

GOVERNOR, WHEN RELEASING AN EXECUTIVE ORDER, THIS ORDER HAS THE FORCE OF LAW. 

I ASK YOU TO GIVE THIS BILL A FAVORABLE CONSIDERATION. 

ANY QUESTIONS. 



CHAPTER 16.1-07 
ABSENT VOTERS' BALLOTS AND ABSENTEE VOTING 

16.1-07-01. Absent voter. 
Any qualified elector of this state may vote an absent voter's ballot at any general, special, or primary state election, any county election, or any city or school district election. An elector who votes by absentee ballot may not vote in person at the same election. 

16.1-07-02. Elector may vote before leaving - No voting in person upon return. Repealed by S.L. 1997, ch. 192, § 5. 

16.1-07-03. Preparation and printing of ballots. 
Repealed by S.L. 2011, ch. 154, § 19. 

16.1-07-04. When ballots furnished proper officials. 
The county auditor, or any other officer required by law to prepare any general, special, or primary state election ballots or any county election ballots, shall prepare. have printed, and deliver to the county auditor at least forty days before the holding of any general, special, or primary state election a sufficient number of absent voter ballots for the use of all voters likely to require such ballots for that election. In city or school elections, the auditor or clerk of the city, the business manager of the school district, or any other officer required by law to prepare city or school election ballots shall prepare and have printed and available for distribution to the public at least forty days before the holding of any city or school election- a sufficient number of absent voter's ballots for the use of all voters likely to require such ballots for that election. Officers authorized to distribute absent voter's ballots under this chapter shall ensure all ballots used as absent voter's ballots are secure at all times and accessible only to those persons under the officer's supervision for distribution. If an election official personally distributes and collects an absent voter's ballot outside the election official's office, appointed election judges from an election board shall accompany the election official along with the ballot to and from the voter's location and be present while the voter is marking the ballot. 

16.1-07-05. Time for applying for ballot - Emergency situations - Sufficient time for application and ballot return. 
1. At any time in an election year, any qualified elector may apply to the county auditor, the auditor or clerk of the city, or the business manager of the school district, as the case may be, by personal delivery, facsimile, electronic mail or otherwise, for an official ballot to be voted at that election. A voter may obtain an application form approved by the secretary of state, for an absent voter's ballot for a general, special, primary, county, city, or school election from the secretary of state, a county or city auditor, a candidate, a. political party, or a political committee. The application form must include a space for the applicant to indicate whether the application is for all statewide elections in the calendar year or only for the election that is immediately after the date of the application. 

2. No auditor or clerk may issue ballots for absentee voters on the day of the election except to individuals prevented from voting in person on the day of the election due to an emergency. An individual requesting an absentee ballot on the day of the election due to an emergency must do so through an agent as set forth in this chapter. An agent may represent only one individual. The absentee ballot must be returned to the county auditor's office by four p.m. on the day of the election. 3. A completed application must be submitted to the appropriate election official in a timely manner so as to allow the applicant to receive, complete, and mail the absent voter's ballot before the day of the election. 
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1 O. "Wide area search and rescue" means the employment, coordination, and utilization of 
available resources and personnel in activities occurring within large geographical 
areas for the purpose of locating, relieving distress, and preserving the life of an 
individual reported or believed to be lost, stranded, or deemed a high-risk missing 
individual, and removing any survivor to a place of safety. 

37-17.1-05. The governor and disasters or emergencies - Penalty. 
1. The governor is responsible to minimize or avert the adverse effects of a disaster or 

emergency. 
2. Under this chapter, the governor may issue executive orders and proclamations, and 

amend or rescind them. Executive orders, proclamations, and regulations have the 
force of law. 

3. A disaster or emergency must be declared by executive order or proclamation of the 
governor if the governor determines a disaster has occurred or a state of emergency 
exists. The state of disaster or emergency shall continue until the governor determines 
that the threat of an emergency has passed or the disaster has been dealt with to the 
extent that emergency conditions no longer exist. The legislative assembly by 
concurrent resolution may terminate a state of disaster or emergency at any time. All 
executive orders or proclamations issued under this subsection must indicate the 
nature of the disaster or emergency, the area or areas threatened, the conditions 
which have brought it about or which make possible termination of the state of disaster 
or emergency. An executive order or proclamation must be disseminated promptly by 
means calculated to bring its contents to the attention of the general public, unless the 
circumstances attendant upon the disaster or emergency prevent or impede such 
dissemination, and it must be promptly filed with the department of emergency 
services, the secretary of state, and the county or city auditor of the jurisdictions 
affected. 

4. An executive order or proclamation of a state of disaster or emergency shall activate 
the state and local operational plans applicable to the political subdivision or area in 
question and be authority for the deployment and use of any forces to which the plan 
or plans apply and for use or distribution of ariy supplies, equipment, and materials 
and facilities assembled, stockpiled, or arranged to be made available pursuant to this 
chapter or any other provision of law relating to a disaster or emergency. 

5. During the continuance of any state of disaster or emergency declared by the 
governor, the governor is commander in chief of the emergency management 
organization and of all other forces available for emergency duty. To the greatest 
extent practicable, the governor shall delegate or assign command authority by prior 
arrangement embodied in appropriate executive orders or emergency operational 
plans, but nothing herein restricts the governor's authority to do so by orders issued at 
the time of the disaster or emergency. 

6. In addition to any other powers conferred upon the governor by law, the governor may: 
a. Suspend the provisions of any regulatory statute prescribing the procedures for 

conduct of state business, or the orders, rules, or regulations of any state agency, 
if strict compliance with the provisions of any statute, order, rule, or regulation 
would in any way prevent, hinder, or delay necessary action in managing a 
disaster or emergency. 

b. Utilize all available resources of the state government as reasonably necessary to 
manage the disaster or emergency and of each political subdivision of the state. 

c. Transfer the direction, personnel, or functions of state departments and agencies 
or units thereof for the purpose of performing or facilitating emergency 
management activities. 

d. Subject to any applicable requirements for compensation under section 
37-17 .1-12, commandeer or utilize any private property if the governor finds this 
necessary to manage the disaster or emergency. 

e. Direct and compel the evacuation of all or part of the population from any stricken 
or threatened area within the state if the governor deems this action necessary 
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ALVIN A. JAEGER 
SECRETARY OF STATE 

HOME PAGE  www.nd.gov/sos 

PHONE (701) 328-2900 
FAX (701) 328-2992 

E-MAIL  sos@nd.gov

SECRETARY OF STATE 
STATE OF NORTH DAKOTA 

600 EAST BOULEVARD AVENUE DEPT 108 
BISMARCK ND 58505-0500 

January 20, 2021 

TO: Chairwoman Larson and Members of the Senate Judiciary Committee 

FR: Jim Silrum, Deputy Secretary of State on behalf of Secretary of State Al Jaeger 

RE: SB 2193 – Prohibiting the Governor from suspending or amending election laws during a disaster 

This bill would amend one section of Chapter 37-17.1, which is known as the North Dakota Disaster Act of 
1985 according to the first section of the Chapter. As we understand it, the Chapter provides a guideline as 
to how the state may operate when an emergency is declared. 

NDCC § 37-17.1-03, lists limitations in the context of the Chapter. The bill would add a new subsection 6 

on page 2 stating, “Nothing in this chapter may:…Be construed to authorize the governor to suspend or 
amend a provision in a statute, rule, or order regarding the conduct of elections for any purpose or under 
any circumstance.” 

This added subsection could have unintended consequences preventing qualified electors in North Dakota 
from exercising their right to cast a ballot. During a declared disaster, it would prohibit a governor from 
making any adjustments to elections that would ensure voters are able to vote. 

Disasters can be caused by tornados, blizzards, floods, fires, and many other unforeseen events. Any of 
these just before an election could require temporary measures to be put in place to administer the election 
and allow electors to vote. Disasters occurring in another state could also cause our skilled tradespeople, 
doctors, nurses, and others to be away from the state to help those impacted. Adding the language in this 
bill to law would take away the right of these individuals to vote. 

It has been suggested that a special session of the legislature could be called to address any changes that 
might be necessary after a disaster. However, if the disaster brings down some of the state’s critical 
infrastructure of internet, power, and cell signals, a virtual session would be impossible and gathering all 
legislators in person may not be feasible due to the timing of the disaster. 

On behalf of the Secretary of State and his election team, I urge the committee to give this bill a do not 
pass recommendation. 
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#1884
Testimony Prepared for the 
Senate Judiciary 
January 19, 2021 
Donnell Preskey, NDACo 

IINDACo 
NORTH DAKOTA ASSOCIATION OF COU NTIES 

RE: SB 2193 Executive Orders relating to Elections 

Madam Chair Larson and committee members, I'm Donnell Preskey Hushka with the North 
Dakota Association of Counties. In my role at NDACo, I serve as executive director of the North 
Dakota County Auditors Association. My testimony today is to provide you some background on 
why this bill is here. We really have no position, but feel it is fair to be a resource on this issue. 

There are three bills heard this week that get to the same issue, restricting the Governor's 
authority relating to polling locations. This stems from executive orders made during the 
COVID-19 pandemic related to elections. The North Dakota County Auditors Association was in 
communication with the Governor's office and made requests for the Governor to use his 
emergency powers prior to the June election and prior to the general election . 

It's important to understand the election timeline in relation to when COVID-19 pandemic hit to 
help explain the reasons for the county Auditors' requests. 

March 13th - Governor Burgum declares state of emergency for COVID-19 

March 24th - ND County Auditors sent letter to Governor requesting the following: 

Waive requirements for one physical polling location for June Primary election. 
2020 Primary be mail ballot only. 
Increase time to process mail/absentee ballots from 2 to 5 days. 

March 26th - Governor signed Executive Order which: 

Strongly encouraged county commissions to: 
o Approve and authorize voting by mail ballot "absentee ballot". 
o Establish secure mail ballot drop box locations. 

The Executive Order also: 
o Suspended the requirement for counties to have one polling location; 

allowing county commissions to utilize all vote by mail ballots. 
o Suspended requirement to establish polling places no later than 64th day 

before the election. 
o Allow for processing absentee ballots 5 days prior to election. 
o Required applications for ballots to be sent to all voters in state's central 

voter file. 
o Provide an assistive ballot marking device 40 days prior to election through 

election day. 



Auditors have deadlines to follow in election preparations, which was the reason for the 
urgency in making the request to move to all vote by mail in June. 

April 5th (64 days before election) - deadline for setting polling locations. 

April 5th - filing deadline for candidates. 

April 6th - deadline to upload ballot information for election programming. 

April 20-30th -Applications for ballots need to be mailed. 

County commissioners in all 53 counties passed resolutions to go all vote by mail due to the 
pandemic. 

To summarize, when the COVID-19 emergency was declared in North Dakota, the state shut 
down - schools closed, workplaces adjusted by having employees work from home if able, 
businesses and most county courthouses were restricted or closed. County auditors had to 
make quick decisions on how to plan for the June election during this time of great uncertainty. 
Election deadlines were quickly approaching, and auditors were faced with venues typically 
used as polling locations being closed, gatherings were restricted, and poll workers were 
impossible to hire. In addition, personal protection equipment was almost impossible to find. 
Imagine, faced with all that, planning and holding an in-person election. 

We recognize that the situation improved about 3 weeks prior to the June election when we 
saw businesses start to re-open. However, that was not enough time for counties to make a 
switch to offer an in-person voting location. 

We have never experienced an emergency that has affected the entire state like this. If the 
legislature wants to restrict the Governor's authority to respond in dire emergency situations, 
then the power needs to lie with our local elected officials, in this case our county 
commissioners. In an emergency, in the most urgent situation, someone needs to have the 
power to make the necessary adjustments. 

Under incredibly difficult circumstance, the State and Counties worked to ensure citizens' 
constitutional right to vote was honored in a secure and safe manner. 
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