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Relating to prohibiting department of human services from substantially burdening the exercise of 
religion by a patient or resident under the department’s care;  
Relating to prohibiting a correctional facilities or facility under the control of the Dept of 
Corrections and Rehabilitation from substantially burdening the exercise of religion by an offender 
in the facility’s custody, the state health officer’s authority, and the governor’s authority during a 
declared disaster or emergency, and to provide a penalty. 

Chairman Klemin called the hearing to order at 9:30 AM. 

 Present: Representatives Klemin, Karls, Becker, Buffalo, Christensen, Cory, K Hanson, 
 Jones, Magrum, Paulson, Paur, Roers Jones, Satrom, and Vetter.  

      Discussion Topics: 
• Religious protections
• Emergency orders effect on religious exercise
• Faith based programs

      Rep. Vetter:  Introduced the bill:  Testimony # 4900 

9:42 am Christopher Dodson:  ND Catholic Conference:  Testimony #4779 
9:51 am Carol Two Eagles: Representing indigenous people- testimony in favor. 
9:55 am Mark Jorritsma, Family Policy Alliance of ND:  Testimony # 4702 
10:00 am Kelly Leben, Sheriff of Burleigh County:  Testimony #4907, #4988 
10:11 am Molly Goebel, Legal Counsel for DOCR:  Testimony # 4725, #5223 
10:30 am Cody Brawn:  DOCR- testimony in opposition. 
10:34 am Andrew Frobig, Jail Administrator:  Testimony #4260 
10:37 am Donnell Preskey, ND Police Association- testimony in opposition. 
10:40 am Kathleen Atkinson, Ministries on the Margin- testimony in opposition. 

     Additional written testimony: 
#4619, #4639, #4770, #4849,  

10:43 am Closed the hearing. 

DeLores D. Shimek 
Committee Clerk 
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Vetter, Steve M. 

om: Vetter, Steve M. 

Sent: 
To: 

Tuesday, February 2, 2021 8:24 AM 

Vetter, Steve M. 

Subject: 1410 

Good Morning Chairman Klem in and fellow members of the Judiciary committee, 

The purpose of HB 1410 is to apply our 1st Amendment rights of religious protections to our century code. It has two 

main components. The first component is Section 3 and Section 5. The second is Sections 1, 2 & 4. 

I. Prevents an emergency order issued by the Governor and State Health Officer from unduly restricting a person's 

exercise of religion. 

A. Incorporates what is already the standard for all federal laws and the laws of most states in the country into North 

Dakota law. 

1. It does give not completely prohibit orders that might impact religion nor does it allow any activity in the name of 

religion. Instead, it gives strong protection for religion while providing a framework for determining whether the 

~ ,vernment order is too burdensome. 

2. Language: May not substantially burden a person's exercise of religion unless the order is in furtherance of a 

compelling governmental interest and is the least restrictive means of furthering that compelling governmental interest; 

a) This is a well-established legal standard 

b) Courts know what this language means 

B. It prevents Health orders or Emergency orders from giving preference to secular conduct for alleged economic benefit 

and without evidence it poses an extraordinary health risk. 

II. Codifies into state law religious protections for persons placed in institutional settings - jails, prisons, state hospital, 

residential centers. (Sections 1, 2, and 4) 

A. Uses the same standard that those institutions must already follow under the federal Religious Land Use and 

Institutionalized Persons Act 

1. Therefore, requires no change to current practices; 
_,,-------.., 

,ut provides a state remedy for persons who feel aggrieved; and 

3. Makes clear that the standards apply to health emergencies. 
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4. Language: May not substantially burden a person's exercise of religion unless the order is in furtherance of a 

~ <:>mpelling governmental interest and is the least restrictive means of furthering that compelling governmental interest; 

a) Well-established legal standard 

b) Courts know what it means 

B. Prevents giving preference to secular conduct. It prevents jails, prisons, state hospital, residential centers from giving 

preference to secular conduct without evidence it poses an extraordinary health risk and denial is the least restrictive 

means. 

This bill is based off of other state laws that are in the majority of states. The 2nd part is based off of RLUIPA and the 

recent Supreme Court decision Diocese of Brooklyn v. Cuomo. 

42 U.S. Code§ 2000cc-1 

(a)General ruleNo government shall impose a substantial burden on the religious exercise of a person residing in or 
confined to an institution, as defined in section 1997 of this title, even if the burden results from a rule of general 
applicability, unless the governmentdemonstrates that imposition of the burden on that person-

(1) 

~ -,in furtherance of a compelling governmental interest; and 

(2) 

is the least restrictive means of furthering that compelling governmental interest. 

42 U.S. Code§ 2000cc-2. Judicial relief 

(a)Cause of action 

A person may assert a violation of this chapter as a claim or defense in a judicial proceeding and obtain appropriate 

relief against a government. Standing to assert a claim or defense under this section shall be governed by the general 

rules of standing under article Ill of the Constitution. 

Diocese of Brooklyn is a thirty-plus page opinion, but it boils down to the principle that government cannot treat a 
religious activity harsher that a comparable secular activity unless the religious activity can be shown to require the 

disparate treatment. That is all that subsections band c of Subsection 1, 2 & 4 of HB1410 intend to say. 

In the last two sessions that I served on Judiciary committee, criminal justice reform has been a focus. I believe having 

' e option of faith based programs are crucial to the long term rehabilitation of inmates. HB 1410 just sets a minimum 

ndard in century code that our jails and correctional centers are likely already doing. 
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After listening to the county jails and the DOCR, they are concerned inmates will abuse the system. However, most of 
this bill they are already required to do. 

1e two subsections do not change the ability of a jail to pursue legitimate penological interests ("shut doors, restrict 
access, restrict face-face gatherings, prevent items (contraband), restrict food/beverage, restrict fire threats, or other 
orders to protect those in their care"). 

It does not single out corrections and jails. It covers the emergency orders and all institutionalized persons, including 
patients in the state hospital and residents at the Life Skills Transition Center. 

I hope I can work with the jails and DOCR to come up with language that works for them while allowing clergy and 
religious groups to help rehabilitate the inmates for eventual release into the outside world. 

(b) Treat religious conduct more restrictively than any comparable secular conduct unless the correctiona l facility 
demonstrates that the disparate treatment is necessary to further a compelling penological interest and is the least 
restrictive means of furthering the compelling penological interest; or 

(c) Deny clergy access to an offender in the custody of the correctional facility for the purpose of providing religious 
services unless the correctional facility demonstrates that the denial is necessary to further a compelling penological 
interest and is the least restrictive means of furthering that compelling penological interest. 

,ank you and I will stand for questions. 
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To: House Judiciary Committee
From:  Christopher Dodson, Executive Director
Subject: House Bill 1410 - Protection of Religious Exercise in State Actions and 
Institutions
Date: February 2, 2021

The North Dakota Catholic Conference supports HB 1410 to ensure basic 
protections for religious exercise in state institutions and during emergency 
orders.

The nationwide pandemic has brought renewed attention to how government 
actions can, intentionally or not, restrict the exercise of religious freedom. For the 
most part, North Dakota has been spared the imposition of rules and policies 
unduly interfere with religious activity. Nevertheless, both the state and people of 
faith could benefit from established protections and parameters in the law.

Despite its length, HB 1410 is very simple.  It applies what is known as the strict 
scrutiny standard and the principles set forth in the recent U.S. Supreme Court 
case of Roman Catholic Diocese of Brooklyn v. Cuomo to (1) state emergency 
orders and (2) government institutions.  By doing so, HB 1410 sets forth 
standards in state law that are mostly already required under federal law or the 
Supreme Court.

Each of section applies the same three legal standards, but the language differs 
slightly because of their circumstances.  For purposes of discussion, we can 
break these down to sections 3 and 5, concerning emergency orders, and 
sections 1, 2, and 4, concerning state institutions.1

Emergency Orders 

HB 1410 provides that an emergency order by the Governor or State Health 
Officer may not:

(1) Substantially burden a person's exercise of religion unless the order is 
in furtherance of a compelling governmental interest and is the least 
restrictive means of furthering that compelling governmental interest; 

(2) Treat religious conduct more restrictively than any secular conduct of 
reasonably comparable risk, unless the government demonstrates through 
clear and convincing scientific evidence that a particular religious activity 
poses an extraordinary health risk; or

(3) Treat religious conduct more restrictively than comparable secular 
conduct because of alleged economic need or benefit. 

Subsection 1 is a restating of the “strict scrutiny” standard that applies to all 
federal laws and rules under the Religious Freedom Restoration Act (RFRA), and  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all laws and policies in a majority of the states.   It does not apply, however, to North Dakota 2

emergency orders unless the Legislative Assembly makes it applicable. The advantage of using 
the language from RFRA is that it sets forth clear parameters that courts have applied for 
decades. It provides strong protection for religious freedom while allowing the state to act if it 
has a legitimate and compelling interest and is using the least restrictive means.

Subsections 2 and 3 codifies the principle that the government cannot treat religious activity 
more severely than comparable secular activity unless it can show that the religious activity 
poses a poses a greater risk.  This principle is in line with the U.S. Supreme Court Case of 
Church of Lukumi Babalu Aye, Inc. v. Hialeah  and the recent decision in Roman Catholic 3

Diocese of Brooklyn v. Cuomo.  The constitutional requirements are clearly discussed in 
Cuomo.  The Constitution requires “a minimum requirement of neutrality” to religion.  
Government cannot “single out” religious activity, treat comparable activity “less harshly,” or 
engage in “disparate treatment” of religion.

HB 1410 would codify these principles into the Century Code, clearly establishing religious 
protections and parameters for emergency orders by the Governor and the State Health Officer.

Government Institutions

Sections 1, 2, and 4 apply the same principles to when persons are in state institutional settings.  
Since it comes first in the bill, we will look at Section 1, concerning local jails.  However, the 
three sections are substantially identical.  

It states that a correction facility may not:

(a) Substantially burden the exercise of religion by an offender in the custody of a 
correctional facility unless the burden is in furtherance of a compelling governmental 
interest and is the least restrictive means of furthering that compelling governmental 
interest; 

(b) Treat religious conduct more restrictively than any secular conduct of reasonably 
comparable risk, unless the correctional facility demonstrates through clear and 
convincing scientific evidence that a particular religious activity poses an extraordinary 
health risk; or 

(c) Deny clergy access to an offender in the custody of a correctional facility for the 
purpose of providing religious services unless the correctional facility demonstrates 
through clear and convincing scientific evidence that the provision of the religious 
service poses an extraordinary health risk and the denial of access is the least restrictive 
means of addressing the extraordinary health risk.

The subsection (a) is almost identical to the first section we discussed concerning emergency 
orders.  However, rather than coming from RFRA, it comes from the federal Religious Land Use 
and Institutionalized Persons Act (RLUIPA).   RLUIPA applies the strict scrutiny standard to all 4

prisons, jails, state hospitals, developmental centers, and the similar institutions at the federal, 
state, and local level.  In other words, the local jails, DOCR, and DHS already have to comply 
with what is required by the first subsection.  It requires nothing new from our state facilities.  It 
merely codifies the practice into state law.
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Like the sections dealing with emergency orders, the other two subsections codify the 
constitutional principles that the state cannot treat religious activity more harshly than 
comparable secular activities, including when it comes to visitation by clergy.  

For many religions, essential religious activities can only be provided by a member of that 
religion’s clergy.  In the Catholic faith, for example, only a priest can hear confessions or say 
mass.  HB 1410 is not saying that access to clergy can never be restricted.  What is does say, in 
line with the court opinions and the respect for fundamental freedoms, is that patients, residents, 
and inmates should not be denied access to clergy unless there exists a extraordinary health 
risk and the denial of access is the least restrictive means of addressing the extraordinary 
health risk.  

These subsections are not meant to interfere with the exercise of legitimate penological and 
security interests. It is only about preventing disparate treatment.  The conference is open to 5

discussing amendments, if necessary, to make that clear. 

Finally, each section contains a provision allowing an aggrieved individual to seek judicial 
remedy, which, if it is given, is usually in the form of an injunction.  This should not unleash a 
flood of frivolous litigation since RLUIPA already provides a judicial remedy.  If RLUIPA has not 6

resulted in a flood of frivolous litigation, there is no reason why HB 1410, which merely requires 
what is already in RLUIPA and Cuomo, would result in frivolous litigation.

Some persons may ask why, if what is required in HB 1410 is already required by RLUIPA or is 
done through existing internal policies, HB 1410 is needed.  Firstly, federal law and internal 
policies can change. Codifying these important policies assures their continued existence. 
Secondly, the state legislature is the appropriate venue for establishing these protections and 
parameters for its residents and its facilities.

In conclusion, House Bill 1410 is not about what is happening now in North Dakota.  It is, 
however, about protecting our religious freedom in the future. Religious freedom is one of our 
fundamental rights, built into who we are as human persons and our nation’s founding 
principles.  House Bill 1410 commits our state to protecting those principles during health 
emergencies and whenever we place a person in an institutionalized setting.  

We urge a Do Pass recommendation.
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 Section 1 concerns county and city jail facilities. Section 2 concerns Department of Corrections and 1

Rehabilitation (DOCR) facilities. Section 3 concerns actions by the State Health Officer.  Section 4 
concerns facilities under the jurisdiction of the Department of Human Services (DHS).  Section 5 concerns 
emergency orders by the Governor.  

 RFRA states:2

(a) In general
Government shall not substantially burden a person’s exercise of religion even if the burden 
results from a rule of general applicability, except as provided in subsection (b).
(b) Exception
Government may substantially burden a person’s exercise of religion only if it demonstrates that 
application of the burden to the person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmental interest.
(c) Judicial relief
A person whose religious exercise has been burdened in violation of this section may assert that 
violation as a claim or defense in a judicial proceeding and obtain appropriate relief against a 
government. Standing to assert a claim or defense under this section shall be governed by the 
general rules of standing under article III of the Constitution.

42 U.S.C. ch. 21B § 2000bb et seq.

 508 U. S. 520, 537–538 (1993).3

 RLUIPA states:4

(a)General rule
No government shall impose a substantial burden on the religious exercise of a person residing in 
or confined to an institution, as defined in section 1997 of this title, even if the burden results from 
a rule of general applicability, unless the government demonstrates that imposition of the burden 
on that person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmental interest.

42 U.S. Code § 2000cc–1

 There is a mistaken belief by some opponents of HB 1410 that RLUIPA and the subsection (a) of the bill 5

already protect against disparate treatment.  They do not.  Subsections (b) and (c) are needed to 
statutorily prevent the type of disparate treatment prohibited under Lukumi and Cuomo.

 RLUIPA states:6

(a) Cause of action
A person may assert a violation of this chapter as a claim or defense in a judicial proceeding and 
obtain appropriate relief against a government. Standing to assert a claim or defense under this 
section shall be governed by the general rules of standing under article III of the Constitution.
If RLUIPA has not resulted in a flood of frivolous litigation, there is no reason that HB 1410, which 
merely requires what is already in RLUIPA and required under Brooklyn Diocese would result in 
frivolous litigation.

42 U.S. Code § 2000cc–2.



 
 
 

 
 

 
 

Testimony in Support of House Bill 1410 

Mark Jorritsma, Executive Director 
Family Policy Alliance of North Dakota 

February 2, 2021 
 

Good morning Chairman Klemin and members of the House Judiciary Committee.  My name is Mark Jorritsma 

and I am the Executive Director of Family Policy Alliance of North Dakota.  I am testifying in support of House Bill 

1410 and respectfully request that you render a “DO PASS” on this bill. 

At its heart, HB1410 is intended to ensure fundamental protections for religious exercise in correctional facilities 

and during emergency orders. But how important is religion in the setting of a state institution such as a 

correctional facility? Perhaps the most comprehensive data on this may be from a survey of prison chaplains in 

all 50 states by the Pew Research Center’s Forum on Religion & Public Life. It found the following.  

Overwhelmingly, state prison chaplains consider religious counseling and other 

religion-based programming an important aspect of rehabilitating prisoners. Nearly 

three-quarters of the chaplains (73%), for example, say they consider access to 

religion-related programs in prison to be “absolutely critical” to successful 

rehabilitation of inmates. And 78% say they consider support from religious groups 

after inmates are released from prison to be absolutely critical to inmates’ successful 

rehabilitation and re-entry into society. Among chaplains working in prisons that have 

religion-related rehabilitation or re-entry programs, more than half (57%) say the 

quality of such programs has improved over the last three years and six-in-ten (61%) 

say participation in such programs has gone up.1 

As this study clearly shows, exercise of religious faith is critical in the rehabilitation of prisoners.  

Given the importance of religion, there is the obvious issue of religious freedom. Religious freedom, or our 
ability to seek the truth about God and live according to our beliefs, has been an essential part of America from 
the beginning. No other nation has such robust protection of religious freedom. James Madison described it as 
an “unalienable right.” The Declaration of Independence recognizes these rights as “endowed by [our] Creator.” 
The Constitution and other legal protections reflect the importance of religious freedom to America.2 These 
freedoms also extend to those serving sentences in correctional facilities. 
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Religious freedom also becomes of primary interest when one considers a case such as an emergency order, also 
addressed in this bill. As we have recently seen with COVID-19, the intrusion of the state into freedom of religion 
is a core issue to what it means to be Americans and have rights like those embodied in the First Amendment. 
Any effort to repress our freedom to worship, teach, and live out our beliefs is an attack not just on human 
dignity, but on the very foundation that has made America strong.  

It is for these reasons that I respectfully ask you to vote House Bill 1410 out of committee with a “DO PASS” 

recommendation.  

I would now be happy to stand for any questions.  

 
1 https://www.pewforum.org/2012/03/22/prison-chaplains-exec/ 
2 What You Need to Know About Religious Freedom, The Heritage Foundation, Dec 1, 2018  
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BURLEIGH COUNTY 
SHERIFF'S DEPARTMENT KELLY LEBEN 

SHERIFF 

Testimony Prepared for the 

House Judiciary Committee 

February 1, 2021 

By: Kelly Leben, Sheriff 

RE: Testimony in Opposition to House Bill 1410 - Inmate Religious Requirements 

My name is Kelly Leben and I currently serve as the elected Sheriff of Burleigh County. In 
addition to my duties as Sheriff, I currently serve as the Jail Administrator for the Burleigh 
Morton Detention Center (BMDC), which is a jail jointly owned by Burleigh and Morton 
counties. I testify today in opposition of House Bill 1410. HB 1410 adds requirements to North 
Dakota Century Code (NDCC). HB 1410 will require county jails and other entities to comply 
with additional requirements to religious rights of individuals. I will speak primarily in 
opposition to the changes to NDCC 12-44.1-14 Inmate Rights, as we believe these changes are 
unnecessary with existing laws, case law, and established rules. 

It is my understanding that HB 1410 is a bill in response to actions taken during the Covid 
pandemic. I think we can all agree that the pandemic and the response to it, have gone on longer 
than anyone ofus would like. I think we can also agree that our society is divided on the science 
involving Covid and the actions many government and non-government organizations have 
taken in response to the illness. I can assure you that every action taken by our department was 
taken with the understanding of available information processed and how it would affect our 
staff, the inmates we are responsible, and the citizens we serve. Although Covid will come and 
go, the ramifications of this bill will be long lasting on our facility. 

At the start of the pandemic, our Command staff met on almost a daily basis to discuss the 
current situation and our response to it. In law enforcement and corrections, we are in the 
business of mitigating risk and do not take this responsibility lightly. We knew decisions we 
would be making would affect our inmate population, but we always kept staff and inmate health 
and well-being in the forefront of our decisions. Prior to Covid, BMDC had a very robust 
spiritual outreach program for inmates. In addition to outside religious opportunities, we spend 
$25,000 annually to ensure we have access to a chaplain of Crisis Care Chaplaincy for staff and 
inmates of our facility. This program has been well received by our inmate population. 

~ OURTHOUSE 
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Initially, we cut all outside activity at our facility Including spiritual services to reduce the risk of 
transmission inside our facility. As we cut different programs and services, we worked hard to 
ensure that we were still providing for inmate needs. In the area of spiritual needs, our chaplain 
continued to meet with inmates and carried out programs that are in compliance with federal 
guidelines. Our chaplain also accommodated inmate requests for religious material for all 
religions recognized by the federal government. In addition, our chaplain provided material and 
guidance to the inmates on how they could conduct bible studies in their respective cell blocks 
now that we were unable to bring them together. 

Throughout all of the changes we have implemented at BMDC in response to Covid, we have 
received no complaints from the inmates. Our inmates have questioned what we were doing as 
we made changes, but time and time again, they have been satisfied with our explanation of the 
what and why. It is safe for me to say our inmates have been more concerned with making sure 
we are doing enough to protect them than they have been with how the changes would impact 
them. Some inmates have even thanked us for caring about their safety. We also have not 
received any complaints from clergy in regards to the changes we have made affecting their 
ability to minister to our inmates. 

We are constantly monitoring the current threat and making changes as we are able with the 
ultimate goal of getting back to normal operations. Our current systems have proven to work 
well in not only providing for our inmates, but in protecting our facility as well. In consultation 
with our Jail staff, our chaplain, and the Burleigh County States Attorney we have reviewed the 
language of this bill and have several concerns. Terms such as religion, religious services, and 
clergy can be exploited. In addition, the term clear and convincing scientific evidence is not 
defined and is more than just clear and convincing evidence. Lastly, current case law requires an 
inmate to exhaust all remedies through the inmate grievance procedure prior to filing a lawsuit. 
This bill will take away that requirement allowing all grievances to be heard in a court of law 
without trying to resolve it first. 

In closing, our current system has worked very well considering what we have gone through over 
these last months. Because of the decision we have made, we have not had any Covid 
transmissions inside our facility, which based on other institutions, is a great accomplishment. 
By protecting our inmates, we have also protected Burleigh County taxpayers who pay for the 
healthcare costs of these inmates in our facility. 

Thank you for your time and consideration and please feel free to contact me with any questions 
you may have. 

Sincerely, 

7~~~ 
Kelly I:eben, Shenff 
Burleigh County 
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I. POLICY 

Sheriff C") ~ \ L 
Reviewed 11 

·-------------
Effective Date \ 0 / ·c) c.? J ·:).Q 
Revised --------------

Burleigh Morton Detention Center 
Policy and Procedure 

Grievances 
Reference: ND Jail Standard 91 

It is the policy of the Burleigh Morton Detention Center that when an inmate feels that they 
have been dealt with unfairly, they will have access to a grievance process with established 
forms for documentation, and a review procedure. All documentation for every grievance 
process shall be retained in the facility records. 

Staff may not retaliate against inmates who file grievances. 

When possible, the officer involved should attempt to settle the problem without making the 
inmate feel that they must file a grievance. If this cannot be accomplished, the following 
procedure will be used. 

II. PROCEDURE 
A. At the inmates request they shall be provided with the grievance form to document their 

concerns. All grievances must be filed by the inmate within 24 hours of the event that 
prompted the complaint. Inmates may not file grievances as a collective group. Each 
inmate must file their own personal documentation of their concerns. 

B. After the inmate has completed the grievance form, it is to be turned into the floor 
officer. All grievances are to be signed, dated, and time stamped by the receiving officer. 
Grievances shall be scanned into the jail records management system. The officer shall 
deliver the grievance to the supervisor/s without unreasonable delay, within the staffing 
shift that it was received. 

C. The shift supervisor shall attempt to settle the grievance as soon as practical. 

D. If no resolution is attained the supervisor shall without delay, forward the grievance and 
follow up documentation to the Detention Captain for the final appeal review. 

E. The Detention Captain shall review the grievance within a reasonable period of time and 
make a recommendation for any corrective actions needed. 

F. In the absence of the Detention Captain, the Detention Lieutenant may review the 
grievance for the final appeal. 



) 
./ 

G. After completion of the grievance process, a copy of the documentation with the 
findings and the disposition of any appeal shall be placed in the inmate's file. A copy 
of the documentation will be provided to the inmate, with delivery acknowledged 
indicated by the imnate's signature on the form. 

H. If the individual being grieved against is not an employee of the Burleigh Morton 
Detention Center, the grievance shall be forwarded to the appropriate authority for 
disposition. 

I. Substantiated grievances concerning staff misconduct shall be submitted in their 
completion to the Detention Major and the Detention Administrator. 

2 
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HOUSE JUDICIARY COMMITTEE 
REPRESENTATIVE LAWRENCE KLEMIN, CHAIRMAN 

FEBRUARY 2, 2021 
-- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- --  

MOLLY GOEBEL, SPECIAL ASSISTANT ATTORNEY GENERAL,  
NORTH DAKOTA DEPARTMENT OF CORRECTIONS & REHABILITATION 

PRESENTING TESTIMONY IN OPPOSITION TO HOUSE BILL 1410 
 

Chairman Klemin and members of the House Judiciary Committee, for the record, 

I am Molly Goebel, Legal Counsel for the North Dakota Department of Corrections and 

Rehabilitation (DOCR). I am here today to provide testimony in opposition to House Bill 

1410. Also here today are Colby Braun, DOCR Director of Facility Operations, and Lance 

Anderson, DOCR Deputy Director of Facility Inspections.  

North Dakota state and local correctional facility residents’ rights to religious 

practices are well-protected by federal law, as well as North Dakota state and local 

correctional policy, procedure, and practice.  

The Religious Land Use and Institutionalized Persons Act (“RLUIPA”) is a federal 

law enacted in 2000 with the specific intent and purpose of protecting the religious 

practices of incarcerated and institutionalized individuals. RLUIPA already prevents 

correctional facilities from placing “a substantial burden on the religious exercise” of an 

institutionalized person unless the government demonstrates that the burden “is the least 

restrictive means of furthering [a] compelling governmental interest.” Public Law No. 106–

274 [42 U.S.C. § 2000cc et seq.]. The law applies to all DOCR facilities and North Dakota 

regional and county correctional facilities. RLUIPA has been in effect long enough to have 

an established body of case law that provides strong protections for residents’ religious 

rights. The Supreme Court characterizes RLUIPA's least-restrictive-means standard for 

placing a substantial burden on religious exercise by a prisoner as “exceptionally 

#4725
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demanding” and requires a correctional facility “sho[w] that it lacks other means of 

achieving its desired goal without imposing a substantial burden on the exercise of 

religion by the objecting part[y].” Holt v. Hobbs, 574 U.S. 352, 357 (2015) (quoting Burwell 

v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2014)).  

At the state level, DOCR has a strong policy, a comprehensive set of procedures, 

and a detailed supplemental guide it follows to protect residents’ religious practices. There 

are interfaith chaplains at each DOCR facility who devote their time to providing extensive 

access to sacred literature, appropriate religious objects, holy days, dietary 

accommodations, and access to a wide range of religious practice opportunities. 

Residents may include clergy or religious spiritual advisors on their visitation list who are 

vetted by DOCR staff, and there is also the opportunity for video visitation, telephone 

communication, and non-contact visitation.  

There have been very few DOCR grievances related to religious practices; and 

during 2020, neither the Missouri River Correctional Center nor the James River 

Correctional Center received grievances related to religious rights. The North Dakota 

State Penitentiary only received two grievances regarding religious practices, and both 

were resolved through the informal process that precedes the full grievance process. And, 

there have been no legal cases brought against the DOCR related to access to religion 

practices in almost three years. 

The DOCR also has strong confidence that county and regional correctional 

facilities in North Dakota are protecting and honoring residents’ religious rights. The 

DOCR is legislatively mandated to create and monitor compliance with correctional facility 

standards for North Dakota county and regional correctional facilities. Currently, there are 
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three standards that protect residents’ religious rights—Standard 89, which requires each 

correctional facility to have a written policy and procedure for the practice of religion and 

the right to reasonable opportunities to exercise religious beliefs; Standard 69, which 

protects religious grooming requirements; and Standard 72, which protects the right to 

special diets for those residents whose religious beliefs require it. The DOCR conducts 

inspections of North Dakota county and regional correctional facilities and provides direct 

access to inmates to file complaints about violations of policy and infringements on their 

rights. In 2020, the DOCR found no examples of violation of religious rights in inspections 

and received no complaints regarding religious rights in North Dakota county or regional 

correctional facilities.  

House Bill 1410 addresses issues that are not problems in North Dakota and is not 

needed. Chairman Klemin and members of the committee, I ask that you give House Bill 

1410 a do not pass recommendation. I will now stand for questions.  
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Revised:   August 3, 2018 
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Summary of Revisions 

Revisions made by Colby Braun and Team.  06/09/2020 
1. Revisions of two Appendices:  Inmate Grievance Form – Informal Resolution/Step One 

and Appeal of Step 2 Grievance Decision – to Director of DOCR (completed 07/06/2020) 
2. Changed C.3:Grievance Definition 
3. Changed C.4: Retaliation definition 
4. Revised wording 5.B.1-4 
5. ADDED 5.B.3: PREA allegations may be submitted on a grievance form. However, the 

DOCR does not use administrative procedures to address inmate sexual abuse. If an 
allegation of sexual abuse is submitted on a grievance form, the DOCR shall process it 
as outlined in Policy 3C-4 Prison Rape Elimination Act of 2003.  If the grievance includes 
an element regarding staff conduct, such as failure to protect, it also will continue as a 
grievance (if the grievance otherwise complies with grievance process requirements). 

6. ADDED 5.C.1: Issues regarding events that occurred more than fifteen (15) days prior to 
submission of the grievance. Failure to submit a grievance within fifteen (15) days from 
the occurrence of the event (without good cause) will cause its dismissal.  
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7. ADDED 5.C.4.e:  Other federal, state, and local governmental agencies, including federal, 
state, and local law enforcement agencies; and 

8.  Revised 5.D: Grievance Procedure: Adults in custody are encouraged, but not required, 
to attempt to resolve their issues outside of the grievance procedure; however, they are 
required to participate in an informal resolution attempt as part of the grievance 
procedure. The grievance procedure includes documentation of the grievance, a 
documented attempt at informal resolution, two levels of documented internal resolution 
(Step One and Step Two), and an appeal to the Department Director. All grievance 
information shall be on the grievance form if the Adult in custody attempts to attach 
additional information, the grievance may be denied for not following proper procedure 
under section 5.E. The Department shall explain the grievance procedure in the Facility 
Handbook.   

9. Major revisions in entire section of 5.D 
10. ADDED in 5.D.5.a.iv: Return the Appeal to Step 2 Grievance Decision form to the housing 

unit staff.  Staff will sign the completed form and the resident will send it to Administrative 
Services through inside mail 

11. ADDED 5.E.1: If upon receiving a grievance or at any point during the grievance 
procedure Department staff determines (a) the issue is not subject to the grievance 
procedure or (b) the adult in custody has not properly followed the grievance procedure, 
Department staff shall document this decision and rationale on the grievance form, enter 
it into ELITE, scan the grievance and response into Filenet, and forward them to the 
Warden for review. 

12. Deleted 5.D.1.c: Case Managers shall provide the grievance to administrative staff for 
documentation in ELITE and Filenet as soon as possible after receipt.  
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NORTH DAKOTA STATE PENITENTIARY 
JAMES RIVER CORRECTIONAL CENTER 

MISSOURI RIVER CORRECTIONAL CENTER 

 
NORTH DAKOTA 

DEPARTMENT OF CORRECTIONS  
AND REHABILITATION 

 

POLICY & PROCEDURES 
NUMBER: 
 
3C-10 
 
APPENDICES: 
 
• Inmate Grievance Form – 

Informal Resolution-Step One 
2020  

• Inmate Grievance Form – Step 2 
2012  

• Appeal of Step 2 Grievance 
Decision – To Director of DOCR 
2020  

 
1. AUTHORITY: Authority for this policy with procedures is found in chapters 54-23.3 and 

12-47 of the North Dakota Century Code.  
 

2. APPLICABILITY: This policy with procedures applies to all employees of the 
Department of Corrections and Rehabilitation (“Department”) adult facilities. 

3. DEFINITIONS:  

A. Adult in Custody: Individual sentenced to the legal and physical custody of the 
Department of Corrections and Rehabilitation, or individuals transferred to the 
physical custody of the Department of Corrections and Rehabilitation by another 
state or the federal government. 

B. ELITE: The information management computer system utilized by adult and 
juvenile facilities, and juvenile community.  

C. Grievance: A written complaint submitted through the grievance procedure by a 
juvenile or adult in custody about a Department policy, condition of confinement, 
circumstance, action, or failure to act that the juvenile or adult in custody claims 
to be unjust, unfair, or unlawful.  

D. Retaliation: Adverse action or conduct taken against an adult in custody for 
submitting a lawful grievance or the exercise of a legal right.  

4. POLICY: The Department of Corrections and Rehabilitation adult facilities shall 
maintain a grievance procedure for adults in custody. The Department of Corrections 
and Rehabilitation shall provide adults in custody with an opportunity to resolve issues 
in an informal setting prior to utilizing the formal grievance procedure and require an 
attempt at information resolution as part of the grievance procedure. Retaliation against 
adults in custody for use of the grievance procedure and interference with the procedure 
are prohibited. (4-4284)  

5. PROCEDURES:  

A. Grievance Availability: The grievance procedure must be available to adults in 
custody in Department facilities, private facilities, and transitional facilities within 
the State of North Dakota. 
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B. Issues Subject to the Grievance Procedure: Adults in custody may only pursue 
a grievance about a matter subject to the grievance procedure that adversely 
affected them personally and directly within the last fifteen (15) days, including: 

1. Policies, rules, and procedures enforced within the institution (if they 
personally, negatively, and directly affect the adult in custody who filed 
the grievance).  

2. Conditions of confinement; policies, rules and procedures that impact 
conditions of confinement; or the lack of a policy, rule or procedure that 
affects the conditions of confinement, including the exercise of religious 
beliefs; recreation; access to medical, dental, vision care and treatment; 
access to education programs; accounts; commissary; case 
management; food service; housing conditions; hygiene; jobs; laundry; 
legal access; mail and mailroom; privileges; programs; property 
publications; recreation; safety; sanitation; searches; staff conduct (such 
as failure to protect or excessive use of force); and visitation.  

3. PREA allegations may be submitted on a grievance form. However, the 
DOCR does not use administrative procedures to address inmate sexual 
abuse. If an allegation of sexual abuse is submitted on a grievance form, 
the DOCR shall process it as outlined in Policy 3C-4 Prison Rape 
Elimination Act of 2003.  If the grievance includes an element regarding 
staff conduct, such as failure to protect, it also will continue as a grievance 
(if the grievance otherwise complies with grievance process 
requirements). 

4. Retaliatory actions against adults in custody for submitting a grievance 
or for their exercise of a legally protected right. 

C. Issues Not Subject to the Grievance Procedure: 

1. Issues regarding events that occurred more than fifteen (15) days prior 
to submission of the grievance. Failure to submit a grievance within 
fifteen (15) days from the occurrence of the event (without good cause) 
will cause its dismissal.  

2. The following procedures, which have an established, formalized appeal 
or review process. 

a. Disciplinary proceedings; 

b. Classification proceedings; 

c. Administrative Segregation placement; 

d. Medical payment committee or co-pay decisions; 

e. Removed property; 

f. Rejection of mail; and  

g. Financial Obligation hearing decisions. 
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3. Medical decisions by a doctor, nurse practitioner, physician’s assistant, 
dentist or psychologist.  

4. Actions of persons or entities outside the jurisdiction of the institution 
including: 

a. The enactment of state or federal laws, treaties, or administrative 
rules and regulations; 

b. State and federal court opinions, rules, orders, and decisions; 

c. North Dakota Parole Board procedures and decisions; 

d. North Dakota Pardon Advisory Board procedures and 
recommendations and the Governor’s decisions; 

e. Other federal, state, and local governmental agencies, including 
federal, state, and local law enforcement agencies; and 

f. Medical decisions by outside providers. 

D. Grievance Procedure: Adults in custody are encouraged, but not required, to 
attempt to resolve their issues outside of the grievance procedure; however, 
they are required to participate in an informal resolution attempt as part of the 
grievance procedure. The grievance procedure includes documentation of the 
grievance, a documented attempt at informal resolution, two levels of 
documented internal resolution (Step One and Step Two), and an appeal to the 
Department Director. All grievance information shall be on the grievance form if 
the Adult in custody attempts to attach additional information, the grievance may 
be denied for not following proper procedure under section 5.E. The Department 
shall explain the grievance procedure in the Facility Handbook.   

1. Grievance: Adults in custody shall document their grievances on the 
Informal Resolution/Step 1 Grievance form (SFN 51737). 

a. Adults in custody shall follow the instructions, including: 

i. Fill out identifying data legibly in the space provided;  

ii. Clearly state the basis for the grievance and include the date 
the occurrence that is the subject of the grievance occurred; 

iii. State specifically what remedy they are requesting; and 

iv. Sign and date the grievance.  

b. Adults in custody shall provide the form to their Case Manager. 

2. Informal Resolution: Case Managers shall coordinate with involved 
Department staff to ensure an informal resolution recommendation is 
documented on the Informal Resolution/Step 1 Grievance form. 
Department staff shall provide the form with the informal resolution 
recommendation to adults in custody.  
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a. Adults in custody shall sign, date, and mark whether they agree or 
disagree with the informal resolution recommendation. Adults in 
custody shall return the form to the Department staff who provided 
the informal resolution recommendation. Department staff shall 
sign and date the form. 
 
i. If adults in custody agree with the informal resolution 

recommendation, Department staff shall stop the process 
and send the completed grievance to the Administrative Staff 
Officer to be scanned into Filenet.  After a copy is placed in 
Filenet, original grievances and response must be returned 
to adults in custody. 

ii. If adults in custody disagree with the informal resolution 
recommendation, Department staff shall provide the 
grievance to their Case Managers, who shall proceed to Step 
One.  

iii. Adults in custody must acknowledge the informal resolution 
recommendation before their grievances can move to Step 
One. If adults in custody refuse to sign, date, and mark agree 
or disagree, Department staff shall stop the process, make a 
note on the form and process the grievance according to 
Subsection D.  

b. Case Managers shall document informal resolution meetings with 
adults in custody in ELITE. 

3. Step One. Unit Management staff shall investigate grievances and 
provide formal responses in the Step One box on the Informal 
Resolution/Step 1 Grievance form.  

a. Even if the same Department staff completed the informal 
resolution recommendations, they may respond to Step One 
grievances, unless grievances are against them.  

b. Upon completion of the investigation, Unit Management staff shall 
meet with adults in custody to discuss the Step One response on 
the Informal Resolution/Step 1 Grievance form (SFN 51737). Adults 
in custody shall sign, date, and mark whether they agree or 
disagree with the Step One response and return the form to the 
Department staff who conducted the meeting. Department staff who 
conducted the meeting shall sign and date the form, the case 
manager shall document the meeting in ELITE and send the 
grievance to the Administrative Staff Officer to scan into Filenet. 
After a copy is placed in Filenet, grievances and responses must 
be returned to adults in custody.  

i. If adults in custody agree with the Step One response, the 
Department staff who conducted the meeting shall stop the 
process. 

ii. If adults in custody disagree with the Step One response, the 
Department staff who conducted the meeting may offer them 
an Inmate Grievance Form – Step 2 (SFN 51738).  
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iii. Adults in custody shall acknowledge Step One grievances in 
order to proceed to Step Two. If adults in custody refuse to 
sign, date, and mark agree or disagree to a Step One 
grievance, Department staff who conducted the meeting 
shall stop the process, make a note on the form, and scan it 
into Filenet. 

c. Step One grievance responses shall reply to the grievance, typically 
within 7 days, excluding weekends and holidays.  

4. Step Two. If adults in custody disagree with the Step One response, they 
may submit an Inmate Grievance Form – Step 2 (SFN 51738). If adults 
in custody did not receive the form, they may request one from unit staff.  

a. Within five (5) days of the receipt of the response to Step One, 
adults in custody completing the Grievance Form – Step 2 shall: 

i. Fill out identifying data legibly in the space provided;  

ii. Provide comments in response to the Step One response in 
the grievance area;  

iii. Sign and date the Inmate Grievance Form – Step 2 (SFN 
51738);  

iv. Attach the Informal Resolution/Step 1 Grievance form (SFN 
51737); and 

v. Submit the form and attachment to their Case Managers.  

b. Case Managers shall sign and date the Inmate Grievance Form – 
Step 2 (SFN 51738), send it to the Facility Grievance Officer, and 
log in ELITE that it was received and sent to the Facility Grievance 
Officer. 

c. The Facility Grievance Officer shall investigate, complete the 
Grievance Officer Findings and Recommendation, sign and date 
the form, log in Elite, and submit it to the Warden.  

d. The Warden shall respond in the Warden’s Response, sign and 
date the form and send the original to the Administrative Staff 
Officer who shall document the meeting in ELITE and scan into 
Filenet. After a copy is placed in Filenet, grievances and responses 
must be returned to adults in custody.  For Step Two grievances, 
the incoming legal/official correspondence card must be used to 
verify delivery and date received.   

e. Step Two grievance responses shall reply to the grievance, typically 
within 15 days, excluding weekends and holidays.  

5. Appeal. If adults in custody disagree with the Warden’s Response on the 
Inmate Grievance Form – Step 2 (SFN 51738), they may complete an 
Appeal of Step 2 Grievance Decision (SFN 17450). 
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a. Within five (5) days of receipt of the Inmate Grievance Form – Step 
2 (SFN 51738), adults in custody who would like to proceed with an 
appeal shall: 

i. Fill out identifying data and date legibly in the space 
provided;  

ii. Provide a summary of the original grievance (and limit the 
response to the topics that were in the grievance) and an 
explanation of why they disagree with the Step 2 responses;  

iii. Sign the Appeal of Step 2 Grievance Decision (SFN 17450); 
and 

iv. Return the Appeal to Step 2 Grievance Decision form to the 
housing unit staff.  Staff will sign the completed form and the 
adult in custody will send it to Administrative Services through 
inside mail.  

b. Administrative Services shall scan the appeal into Filenet, log the 
appeal in ELITE, attach copies of the completed Step 1 and Step 2 
documentation to the appeal, and forward the appeal 
documentation to the administrative assistant to the Department 
Director.  

c. The Department Director shall reply to the grievance, typically 
within 30 days, excluding weekends and holidays. 

6. Sensitive Grievance: If adults in custody have sensitive complaints and 
reasonably fear possible adverse effects if their complaints are known at 
their institution, they may file grievances directly with the Director of the 
Department through the mail. Adults in custody shall clearly explain their 
reason for not submitting their grievance to the institution. The Director 
shall reply to the grievance, typically within 30 days, excluding weekends 
and holidays. 

E. Process If Adult in Custody Submits an Issue That is Not Subject to the 
Grievance Process or Does Not Follow Proper Procedure:  

1. If upon receiving a grievance or at any point during the grievance 
procedure Department staff determines (a) the issue is not subject to the 
grievance procedure or (b) the adult in custody has not properly followed 
the grievance procedure, Department staff shall document this decision 
and rationale on the grievance form, enter it into ELITE, scan the 
grievance and response into Filenet, and forward them to the Warden for 
review. 

2. If the Warden decides grievances are subject to the grievance procedure, 
the Warden shall return them to the relevant Department staff for 
processing. 

3. If the Warden confirms the determination, the Warden shall forward the 
documentation to the Director of Facility Operations.  
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4. If the Director of Facility Operations confirms the determination, the 
Director of Facility Operations shall initial, date and forward to 
administrative staff officer to scan into Filenet.  A copy is sent to the adult 
in custody by the administrative staff officer. If the Director of Facility 
Operations disagrees with the determination, the Director of Facility 
Operations shall return the grievance to the relevant Department staff for 
continued processing.  

F. Statistical Data: Wardens shall submit statistical data on the number of 
grievances in their monthly reports. This information is also documented in Elite. 

G. Abuse of the grievance procedure: 

1. Grievances containing profanity, threats, or abusive or demeaning 
language may be rejected. Adults in custody may resubmit rejected 
grievances with the noted errors corrected. 

2. Adults in custody may not submit grievances about issues that have been 
previously addressed through the grievance procedure or issues the 
Director of Facility Operations already determined were not subject to the 
grievance procedure. The grievances will be rejected and returned to 
adults in custody, noting the abuse and that the grievances will not be 
processed any further. 

3. Adults in custody who submit multiple frivolous grievances that are 
abusive, harassing, or made in bad faith may have limited use of the 
grievance procedure, as directed by the Warden. Notice of a limitation 
shall be made to adults in custody in writing. 

6. SIGNATURE: This policy with procedures becomes effective when signed by the 
Director of the Department of Corrections and Rehabilitation. 

This copy has been approved by the Director with the original signature on file. 
 

 
 
 



 

Testimony in opposition to House Bill 1410, relating to the exercise of religion within a correctional 

facility. 

 

Capt. Andrew Frobig 

Jail Administrator 

Cass County Sheriff’s Office 

January 29, 2021 

 

This testimony is submitted in opposition to proposed additions to NDCC 12.44.1-14. 

 

It seems readily clear that elements of this bill were inspired based upon restrictions that were put in 

place at various correctional facilities throughout North Dakota in response to the COVID pandemic.  

 

Those temporary restrictions, on normally allowed activity, varied from facility to facility and were 

enacted based on what each facility and each administrator felt was a reasonable but necessary 

restriction to protect our inmate populations from a pandemic virus.   

 

At my particular facility, upon analyzing what we could still safely allow, we ended up allowing non-

contact clergy visits, but shut down our in person programming for all volunteers, including clergy who 

were previously coming in for scheduled services or individual counseling with inmates.  To illustrate 

why we ultimately decided to shut down in person programming, including religious services, it was 

actually a about a week after the virus had begun spreading within Cass County.   The final decision 

came when a clergy volunteer was signing in at our front desk to come in to run a religious service, and 

while signing in she was discussing with her co-clergy how fantastic her vacation was, having just 

returned the previous day from an overseas trip from an area where the COVID virus was already much 

more widespread. 

 

At that very moment, I realized that there was no safe way to screen people coming into the facility 

when we had no way of knowing, at that time, whether or not they had been exposed or infected.   An 

undetected infection could easily spread to inmates attending a program or religious service, and then 

spread to other inmates in the housing areas. 

 

These restrictions enabled us to prevent an outbreak in our facility for nearly 9 months, and it wasn’t 

until November, when Cass County was the epicenter of the state of ND virus spread, and ND was the 

epicenter of the world as far as the rate of infection and death from this particular virus, that we finally 

identified an outbreak among inmates in general population.  Yet even while that was happening, there 

was still debate occurring in the community and from various local officials, as to risk of this virus, the 

efficacy or need for masks and business restrictions, and debate about the science behind this virus.  
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That debate occurred even when things were at their worst, which causes me concern that the language 

in this bill was inspired by COVID, and a belief among some that those restrictions were unnecessary and 

should not be allowed to occur under state law.   

 

The evaluations that the Administrators and Sheriffs made, and the restrictions that were put in place 

both at county facilities and at state facilities, were because we determined that there indeed was such 

a risk.  Yet those restrictions seem to have inspired this bill because of debate that the threshold was not 

significant enough to warrant those restrictions. 

 

Protections for inmate religious activity already exist through federal standards, and through extensive 

case law from both state and federal courts.  It is perhaps the most litigated topic as it relates to inmate 

rights in jail and prison facilities.     

 

Page 2 (Section 1, clause 2(a)) is probably benign, and certainly redundant, because this requirement 

already exists under federal law. 

 

Page 2, Section 1, clause 3, however, is a horribly damaging and dangerous requirement.  This clause 

establishes that the only reason we could deny “clergy” access to an offender would be for “clear and 

convincing scientific evidences….(of an) extraordinary health risk…”    

 

These clauses are repeated as they pertain specifically to the prison system as well, on Page 3, Section 2. 

 

The circumstances under which we can deny access of anyone into a correctional facility, clergy or 

otherwise, are well established and regulated. Any access involving a constitutional right can only be 

restricted under a demonstrable compelling governmental interest.  We already must show that we 

have used the least restrictive means of accomplishing that interest, and we are already liable for failing 

to do so.  This standard applies to all rights established under the constitution – religion, speech, due 

process, mail, access to legal assistance, the list goes on. 

 

Those restrictions have already been cited in Clause 2(a) under this bill, but Clause 3 in each section goes 

even further to provide unfettered access to clergy except for the very specific and limiting language 

related to an “clear and scientifically proven…extraordinary health risk”.    It appears to specifically 

eliminate any other “compelling government interest” as the basis to deny a clergy person the right to 

access a particular offender.  

 

We simply must have more control over who is allowed in than what is narrowly defined by this bill.  We 

need only that control that is already clearly established. 

 

I do not want to limit the rights of inmates to exercise their religion any further than what is necessary 

to provide for safety and security, but I have an existing duty protect the other staff and inmates where 

accommodating a religious practice may create a safety or security concern. There are several reasons 

that I may have legitimate cause to deny an individual clergy person access to an offender, certainly 
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cause beyond the aforementioned “clear and convincing scientific evidence of an extraordinary health 

risk.” 

I will close my testimony with one final thought.  On multiple occasions last year, in accommodating in-

person lawyer visits, I was notified by the Dept of Health,  through contact tracing efforts, of inmates 

who met in person with lawyers who themselves had soon after tested positive.  We were fortunate in 

those cases that the inmate did not become infected, but we still had to quarantine the inmate for two 

weeks, which led to additional restrictions on their other privileges and rights.   We were emphatically 

encouraging lawyers to meet with clients in a non-contact setting, but some still insisted on meeting in 

person.  In those two cases, the lawyers were unknowingly positive and contagious at the time they met 

with in person with their client.    

 

We were fortunate.  We were lucky.  Many facilities throughout the country have not been nearly has 

fortunate, and many inmates have died because facilities did not take enough precautions or because 

the virus spread so rampantly once it got in.  I am convinced that we were able to hold off an outbreak 

from happening sooner, from being much worse than it was, because of the compelling interest I had in 

restricting access as I did.   And, I am equally convinced that I also prevented other serious problems in 

the past, in those rare but necessary instances where I have restricted a clergy person from access for 

reasons other than a health impact.   

 

I thank you for your consideration of this testimony, and ask that you seriously consider elimination of 

these “Clergy Access Clauses” from both sections of this bill. 
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P.O. Box 1190 

Fargo, ND 58107 

aclund.org 

February 2, 2021 

 

Dear Chairman Klemin and Members of the House Judiciary Committee:  
 

On behalf of the ACLU of North Dakota, we write to express our concern regarding 

Section 5-9(a) of HB 1410, which would amend Section 37-17.1-05 of the North Dakota 

Century Code to allow for certain religious exemptions from orders, proclamations, 

rules, and regulations issued by the Governor during emergencies or disasters. The 

right to exercise one’s faith is among our most fundamental rights. But religious 

freedom does not entitle religious institutions or individuals to receive special 

exemptions from the law if it would pose a grave risk to the health and lives of others.1 

Section 5-9(a) of HB 1410 could lead to just that.  

 

Under section 5-9(a) of the proposed bill, proclamations, rules, and regulations issued 

pursuant to the governor’s powers to address emergencies and disasters may not 

“[s]ubstantially burden a person’s exercise of religion unless the order is in 

furtherance of a compelling governmental interest and is the least restrictive means 

of furthering that compelling governmental interest[.]” In other words, any person or  

religious organization could attempt to claim a special exemption—in the midst of a 

crisis—from any otherwise neutral, generally applicable order issued by the Governor 

if the order affects their religious exercise.  

 

For example, under the stringent “strict scrutiny” legal standard set forth in Section 

5-9(a), parents could claim that they need not comply with an order to evacuate their 

home due to a flood or fire because it would conflict with their religious conviction to 

trust God to protect them and their children. Or, although hospitals and funeral 

homes are overrun due to a deadly pandemic, a religious college could claim the right 

                                                 
1 See, e.g., Prince v. Massachusetts, 321 U.S. 158, 166–67 (1944) (“The right to practice religion 

freely does not include liberty to expose the community or the child to communicable disease 

or the latter to ill health or death.”). The U.S Supreme Court has made clear that religious 

exemptions or accommodations may be granted only when they do not harm others. See, e.g., 

Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 709 (1985) (striking down a statute that gave 

Sabbath observers an unqualified right not to work on their Sabbath because “the statute takes 

no account of the convenience or interests of the employer or those of other employees who do 

not observe a Sabbath”); Cutter v. Wilkinson, 544 U.S. 709, 720 (2005) (noting that in analyzing 

religious exemptions, “courts must take adequate account of the burdens a requested 

accommodation may impose on nonbeneficiaries”); Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 

18 n.8 (1989) (invalidating sales-tax exemption for religious periodicals in part because 

exemption would have “burden[ed] nonbeneficiaries by increasing their tax bills”); United 

States v. Lee, 455 U.S. 252, 261 (1982) (rejecting employer’s requested religious exemption 

from paying social-security taxes because exemption would have “operate[d] to impose the 

employer’s religious faith on the employees”); Burwell v. Hobby Lobby, 573 U.S. 682, 739 (2014) 

(Kennedy, J., concurring) (explaining that religious exercise cannot “unduly restrict other 

persons . . . in protecting their own interests”); id. at 745 (Ginsburg, J., joined by Breyer, 

Kagan, and Sotomayor, J., dissenting) (“Accommodations to religious beliefs or observances . . 

. must not significantly impinge on the interests of third parties.”); cf., e.g., Sherbert v. Verner, 

374 U.S. 398, 409 (1963) (exempting claimant from state unemployment benefits policy but 

noting that “the recognition of the appellant’s right to unemployment benefits under the state 

statute [does not] serve to abridge any other person’s religious liberties.”); W.V. State Bd. of 

Educ. v. Barnette, 319 U.S. 624, 630 (1943) (excusing students from reciting Pledge of 

Allegiance, but noting that “the refusal of these persons to participate in the ceremony does 

not interfere with or deny rights of others to do so”). 

 

#4619

ACI I 
AMERICAN CIVIL LIBERTIES UNION 

North Dakota 



 

 
P.O. Box 1190 

Fargo, ND 58107 

aclund.org 

to continue holding in-person classes, despite emergency rules prohibiting large 

gatherings of any sort. Similarly, a church could claim the right to hold a large 

wedding and reception in its hall afterward, even as non-religious wedding venues 

and other similar spaces remain closed by the Governor due to the extraordinary risk 

such events pose. To be sure, the state might—indeed, it should—ultimately win out 

under the proposed legal analysis, but by then the harm the state sought to prevent 

is likely to have already occurred, or the state will have been forced to divert critical 

resources from dealing with the emergency or disaster to instead demonstrating why 

there should be no special religious exemption for certain individuals or groups. 

 

State officials most need flexibility when it comes to dealing with the type of disasters 

and emergencies that fall under the scope of Section 37-17.1-05. That does not, of 

course, mean that state officials are never subject to constitutional limitations, even 

in a crisis. But authorizing religious exemptions from neutral and generally applicable 

rules in these harrowing situations will hamstring efforts to protect the public from 

grievous harm, rendering the enforceability of even basic emergency orders uncertain 

merely because they have an incidental effect on religious exercise.   

 

The law does not require this,2 and the proposed amendment is not necessary to 

protect religious freedom. The U.S. Constitution already prohibits the government 

from singling out individuals or groups for disfavorable treatment based on their 

religious status or identity.3 And Sections 9(b) and 9(c) of HB 1410—though redundant 

of federal constitutional protections—affirm this principle, providing that emergency 

and disaster orders may not (1) “[t]reat religious conduct more restrictively than any 

secular conduct of reasonably comparable risk, unless the government demonstrates 

through clear and convincing scientific evidence that a particular religious activity 

poses an extraordinary health risk”; or (2) “[t]reat religious conduct more restrictively 

than comparable secular conduct because of alleged economic need or benefit.”  Thus, 

for instance, the government could not ban worship services under an emergency 

order while allowing non-religious gatherings of comparable risk, e.g., concerts or 

lectures, to proceed. This ensures that religion is not singled out for disfavored 

treatment, while at the same time, allowing government officials to take steps that 

are neutral towards religion to protect us all during an emergency. 

 

Because Section 9(a) of HB 1410 is unnecessary and because allowing religious 

exemptions of this nature could open a pandora’s box during times of crisis, we urge 

you either to strike this provision of the proposed amendment to Section 37-17.1-05 of 

the North Dakota Century Code or to oppose the amendment in its entirety.  

 

Sincerely, 

 

 

 

Elizabeth Skarin  

Campaigns Director 

ACLU of North Dakota 

northdakota@aclu.org 

                                                 
2 See generally Employment Div. v. Smith, 494 U.S. 872 (1990) (holding that strict scrutiny 

need not be applied in free-exercise challenges to laws that are neutral and generally 

applicable). 
3 See generally Trinity Lutheran v. Comer, 137 S. Ct. 2012 (2017). 
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Cranford, NJ 07016 

phone 908.276.7300 
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February 1, 2021 

 

The Honorable Rep. Lawrence R. Klemin 

Chairperson, House Judiciary Committee 

600 E Boulevard Ave., Rm JW327B  

Bismarck, North Dakota 58505 
 

Re:  AMEND HB 1410, Testimony from American Atheists regarding legislation concerning 

protection for religious freedom 

 

Dear Chairperson Klemin and Members of the House Judiciary Committee: 

 

American Atheists, on behalf of its constituents in North Dakota, writes in opposition to HB 1410, a 

bill that seeks to protect religious freedom by placing limits on public health restrictions to allow in-

person religious activities during a public health crisis. Although North Dakota does not have a 

Religious Freedom Restoration Act (RFRA), this bill introduces RFRA-like language into the law that 

may have unforeseeable consequences. Nevertheless, there is much in this bill to be admired. 

Therefore, we recommend that you remove the harmful, RFRA-like provisions of this bill and 

continue consideration of the measure.  

 

American Atheists is a national civil rights organization that works to achieve religious equality for 

all Americans by protecting what Thomas Jefferson called the “wall of separation” between 

government and religion created by the First Amendment. We strive to create an environment 

where atheism and atheists are accepted as members of our nation’s communities and where 

casual bigotry against our community is seen as abhorrent and unacceptable. We promote 

understanding of atheists through education, outreach, and community-building and work to end 

the stigma associated with being an atheist in America. As advocates for the health, safety, 

and well-being of all Americans, American Atheists objects to efforts to subordinate the health 

and safety of all to the religious beliefs of a few. 

 

To contain outbreaks of COVID-19, governors and health departments across the country 

have issued public health restrictions to prevent in-person gatherings that may spread this disease. 

No one likes these restrictions, but most reasonable Americans realize they are necessary both 

to protect immune-compromised citizens and to hasten the end of the pandemic. Unfortunately, 

the Centers for Disease Control and Prevention (CDC) has shown that, despite good intentions 

and safety precautions taken, church services can serve as a vector for the spread of this deadly 

disease.1 Throughout the pandemic, many thousands of religious organizations and places 

of worship have adapted to these conditions by meeting safely through virtual gatherings.  

 
1 James A., Eagle L., Phillips C., Hedges D.S., Bodenhamer C., Brown R., Wheeler G., and Kirking H. (2020). High 
COVID-19 Attack Rate Among Attendees at Events at a Church – Arkansas, March 2020. CDC Morbidity and 
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HB 1410 is clearly an attempt to prevent government overreach of public health restrictions during the 

COVID-19 pandemic by establishing clear safeguards in specific areas of North Dakota law. The 

prohibitions this bill creates affecting correctional facilities, public health restrictions, and patients under 

the care of the state are fair and appropriate. Specifically, this language clarifies that the state may not, 

“treat religious conduct more restrictively than any secular conduct of reasonably comparable risk, 

unless the government demonstrates through clear and convincing scientific evidence that a particular 

religious activity poses an extraordinary health risk.” This provision has well-established support in First 

Amendment law, and it protects religious activity by comparing it to like secular activity.  

 

However, the bill overreaches where it prohibits the government from “substantially burden[ing] a 

person's exercise of religion unless the order is in furtherance of a compelling governmental interest and 

is the least restrictive means of furthering that compelling governmental interest.” This language is akin 

to RFRA, and it is likely to have unintended consequences. Moreover, the language is unnecessary 

because the aforementioned provisions already fulfil the goals of the legislature.  

 

RFRA is a common acronym for the Religious Freedom Restoration Act, a state law that provides that 

government action may only burden religious exercise if it meets a stringent legal test. In order to meet 

this test, the government must show that its action was intended to meet a compelling government 

interest and the action taken was narrowly tailored, meaning that alternative methods will not be as 

effective to meet the government’s goal. While RFRA laws were originally introduced at the federal and 

state level to protect religious exercise, in recent years RFRA language has used been in ways its 

supporters and sponsors would never have imagined, such as trumping nondiscrimination, public health, 

and safety laws. 

 

Especially when it comes to public health, the state government requires the flexibility to respond to 

emergencies appropriately, and the introduction of such a stringent test will hamper efforts to stop the 

spread of disease and deal with other emergencies.  

 

Further, although the RFRA language in this bill applies in limited circumstances, it is likely to permeate 

to other areas of the law. Once this compelling interest standard for religious exercise in public health 

matters is introduced to the law, courts will apply it in other areas not foreseen by this legislation. In 

some circumstances, RFRA language has been prevent people from accessing healthcare, such as 

emergency services, contraception, fertility treatments, and mental health counseling. When religion is 

used as a justification to deny healthcare, it puts patients’ health and well-being in jeopardy. 

 

 

 

 

 

 
Mortality Weekly Report, 69(20); 632-635, May 22, 2020. Available at 
https://www.cdc.gov/mmwr/volumes/69/wr/mm6920e2.htm. 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6920e2.htm
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Aside from the RFRA-like provisions, HB 1410 strikes a good balance by treating religious 

organizations the same as similarly situated secular ones. Therefore, we urge you to amend this 

legislation to remove the RFRA-like provisions. If you should have any questions regarding 

American Atheists’ position regarding HB 1410, please contact me at 908.276.7300 x309 or by email 

at agill@atheists.org.  

 

Very truly yours,  

 

 

 

Alison Gill, Esq.  

Vice President, Legal & Policy 

American Atheists 

ff 



 

 
February 1, 2021 
 
The Honorable Lawrence Klemin 
Chair 
Judiciary Committee 
North Dakota House of Representatives 
600 East Boulevard 
Bismarck, ND 58505 

The Honorable Karen Karls 
Vice Chair 
Judiciary Committee 
North Dakota House of Representatives 
600 East Boulevard 
Bismarck, ND 58505 

 
Re: Oppose HB 1410–Government Must Be Able to Protect Public Health 
 
Dear Chair Klemin and Vice Chair Karls: 
 
On behalf of the North Dakota members and supporters of Americans United for Separation 
of Church and State, I write to express our opposition to HB 1410. Religious freedom is a 
fundamental American value that gives all of us the right to believe or not as we see fit; but 
it does not give us the right to risk people’s lives. This bill should be rejected because it is 
unnecessary, would adopt uncertain legal standards, and would put the public health at 
risk. 
 
Sections 1, 2, and 4 Are Unnecessary and Would Create New Vague and Uncertain 
Legal Standards 
Sections 1, 2, and 4 create a new state cause of action that would apply to free exercise 
claims in the state penitentiary, other correctional facilities, and institutions managed by 
the department of human services. These provisions are unnecessary, as the federal 
Religious Land Use and Institutionalized Persons Act (RLUIPA) already applies to those 
institutions.1 RLUIPA prohibits the government from imposing a substantial burden on the 
religious exercise of a person in a state hospital or confined to prison unless the burden is 
in furtherance of a compelling interest and is the least restrictive means of furthering that 
interest. RLUIPA has been used by people who are in these institutions to obtain access to 
spiritual advisors, religious literature, and a religious diet, as well as the ability to wear 
facial hair according to religious custom. There is no need for a new state law. 
 
Moreover, HB 1410 would create uncertainty by adding new and confusing legal standards 
to the Century Code. In addition to adopting the RLUIPA standard, the bill would prohibit 
state penitentiaries, other correctional facilities, and institutions managed by the 
department of human services from regulating religion “more restrictively than any secular 
conduct of reasonably comparable risk, unless the government demonstrates through clear 
and convincing scientific evidence that a particular religious activity poses an 
extraordinary health risk.” The bill, however, does not define what constitutes an 
“extraordinary health risk,” and the term does not apply anywhere else in North Dakota 

 
1 42 U.S.C. § 2000cc et seq. 
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law. Nor has this standard been used in religious freedom cases elsewhere. Furthermore, 
this standard seems to be related to the pandemic, but the bill fails to limit its use to the 
pandemic or other health-related circumstances. For example, a state institution could limit 
religious exercise for legitimate safety concerns, but this bill would require the state to 
allow the practice unless it posed “an extraordinary health risk.” Diverting from the 
RLUIPA standard could cause unintended consequences. 
 
Sections 3 and 5 of HB 1410 Would Put the Public Health at Risk 
It is a fundamental responsibility of the government to protect the public during an 
emergency, including a pandemic, and limiting its ability to do so could cost lives. Yet 
Sections 3 and 5 of the bill would apply inappropriate legal standards to orders by the state 
health officer to control disease and emergency orders issued by the governor, making it 
harder to protect public health.  
 
In November, the Supreme Court made clear in Roman Catholic Diocese of Brooklyn v. 
Cuomo that the government can place limits on religious activities when those limitations 
are neutral and generally applicable or if they are “narrowly tailored” to serve a 
“compelling” state interest.2 The tests created by this bill go far beyond the restrictions 
required by the Court and would make it significantly more difficult for the state to 
implement public health orders, putting the public health at risk. 
 
For example, the bill would prohibit the governor and public health officials from treating 
“religious conduct more restrictively than comparable secular conduct because of alleged 
economic need or benefit” when issuing disease control measures or emergency orders. It 
is unclear how this new untested standard would apply in practice as it exists nowhere else 
and could result in unforeseen and unintended consequences. 
 
Over the course of the pandemic, nearly two-thirds of the states temporarily suspended or 
limited all mass gatherings, including those at houses of worship.3 That is because, like any 
virus, COVID-19 is just as likely to spread at religious gatherings as at other gatherings.4 
Indeed, numerous outbreaks of COVID-19 have been connected to houses of worship.5 As 

 
2 141 S.Ct. 63, 66-67 (2020) (striking down numerical limits on in-person worship where “the regulations 
cannot be viewed as neutral because they single out houses of worship for especially harsh treatment.”); see 
also S. Bay United Pentecostal Church v. Newsom, 590 U.S. __ (2020) (California’s “restrictions appear 
consistent with the Free Exercise Clause of the First Amendment. Similar or more severe restrictions apply to 
comparable secular gatherings.”). 
3 See e.g. Ga. Exec. Order 04.02.20.01 (Mar. 23, 2020); Ill. Exec. Order 2020-10 (Mar. 20, 2020); Ky. Cabinet for 
Health and Family Services Order (Mar. 19, 2020); La. Proclamation No. 41 JBE 2020 (Apr. 2, 2020); Me. Exe. 
Order 14 FY19/20 (Mar. 18, 2020); Md. Exec. Order 20-03-30-01 (Mar. 30, 2020); Mass. COVID-19 Order No. 
13 (Mar. 23, 2020); Okla. Exec. Order 2020-13 (Apr. 8, 2020). 
4 According to the Center for Disease Control, “[t]he more people an individual interacts with at a gathering 
and the longer that interaction lasts, the higher the potential risk of becoming infected with COVID-19.” 
Center for Disease Control and Prevention, Considerations for Events and Gatherings, Jan. 8, 2021, available 
at https://bit.ly/3a7drsd. 
5 At least twelve people died and 213 people tested positive after a North Carolina church event. Mecklenburg 
County Government, COVID-19 Update on United House of Prayer for All People Convocation Events, Nov. 19, 
2020, available at https://bit.ly/2LQiHYM. After an Ohio man attended church service while infected, COVID-
19 “spread like wildfire,” and 91 people from five counties developed symptoms. Ohio Churchgoer with 

https://gov.georgia.gov/executive-action/executive-orders/2020-executive-orders
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-10.pdf
https://governor.ky.gov/attachments/20200319_Order_Mass-Gatherings.pdf
https://governor.ky.gov/attachments/20200319_Order_Mass-Gatherings.pdf
https://gov.louisiana.gov/assets/Proclamations/2020/modified/41-JBE-2020-Public-Health-Emergency.pdf
https://www.maine.gov/governor/mills/sites/maine.gov.governor.mills/files/inline-files/Executive%20Order%20to%20Protect%20Public%20Health%20.pdf
https://www.maine.gov/governor/mills/sites/maine.gov.governor.mills/files/inline-files/Executive%20Order%20to%20Protect%20Public%20Health%20.pdf
https://governor.maryland.gov/wp-content/uploads/2020/03/Gatherings-FOURTH-AMENDED-3.30.20.pdfhttps:/governor.maryland.gov/wp-content/uploads/2020/03/Gatherings-FOURTH-AMENDED-3.30.20.pdf
https://www.mass.gov/doc/march-23-2020-essential-services-and-revised-gatherings-order/download
https://www.mass.gov/doc/march-23-2020-essential-services-and-revised-gatherings-order/download
https://www.sos.ok.gov/documents/executive/1929.pdf
https://bit.ly/3a7drsd
https://bit.ly/2LQiHYM


3 

 

cases rise and fall, public health restrictions will likely need to change as well. Under HB 
1410, however, the state health officer might not be able to effectively respond to changing 
circumstances and instate gathering limits if needed to stop the spread of disease. 
 
The bill’s restrictions apply in non-pandemic scenarios as well. For example, in a worst-
case scenario, if an accident caused an explosion at a chemical plant, the governor might 
have to close all schools, including religious schools, in an area that is highly hazardous. Or 
if the state were hit by tornadoes or flooding, the governor would need to enforce orders 
that keep all buildings in certain areas, including houses of worship, off limits because of 
damage. 
 
We understand that in difficult times, many people look to their faith for comfort and 
guidance, but by exempting religious activity from restrictions during an emergency, the 
legislature puts the health of all North Dakotans at risk. 
 
Conclusion 
Many faiths teach that in emergency circumstances, protecting people’s lives comes first, 
and that it is an act of charity, justice, and love to stay home and to worship through 
alternative means. To protect people who attend religious worship services, as well as 
those who don’t, we should encourage these efforts, not create confusing legal standards or 
exempt religious activities from emergency restrictions. Thank you for your consideration 
on this important matter.  
 
Sincerely, 

 
Nikolas Nartowicz 
State Policy Counsel 

 
COVID-19 Infects 91 Others as State Struggles to Contain Spread of Virus, WKYC, Aug. 4, 2020, available at 
https://bit.ly/2DR6mQd. And in New Rochelle, New York, 100 people, most of whom were members of the 
same synagogue, were forced into quarantine after a man who was carrying the virus attended events at the 
synagogue. 5 Joseph Spector & Jon Campbell, Coronavirus Quarantine Lifted in New Rochelle as N.Y. Changes 
Statewide Policy, Lohud, Mar. 28, 2020, available at https://bit.ly/2Wtnl07. 

https://bit.ly/2DR6mQd
http://www.lohud.com/staff/2647344001/joseph-spector/
http://www.lohud.com/staff/4388326002/jon-campbell/
https://bit.ly/2Wtnl07


Bret L. Burkholder 
Administrator, Grand Forks County Correctional Center 
1701 N Washington St. 
Grand Forks, ND 58203 
 

 

This is testimony submitted in opposition to proposed new language to NDCC 12.44.1-14 under HB1410. 

I have personally been in a Corrections Administrative role for nearly 33 years.  In this time I have seen 

numerous individuals attempt to circumvent the safety and security of the facilities.  I have seen people 

of all walks of life come through the doors to be incarcerated: The homeless, blue collar workers, 

farmers, business men, professionals, doctors, lawyers, law enforcement, legislators, religious clerics 

and many more.  In other words, there is NO individual by virtue of what they do in our communities 

that is not above the law and capable of being housed in a correctional facility. 

My job as an Administrator is to ensure the safety and security of all individuals that come through our 

doors – no matter their charge.  I currently have four individuals housed in my facility with either 

attempted murder or murder charges pending (AA Felony).  What is important to remember is that 

these individuals are entitled to the same constitutional rights as all others. 

As a correctional facility in the state of North Dakota we are subject to ensuring the rights of our 

inmates are not diminished simply because they are an inmate of our institution.  These means their 

constitutional rights are not diminished and when there has been controversy, direction has come from 

the federal courts or via the Religious Land Use and Institutionalized Persons Act (RLUIPA) of 2000.  

There have been many federal cases that have defined the interpretation of the constitution and one’s 

effective first amendment rights as it pertains to one’s religion: 

 Brown v Schuetzle (actually a ND case) 

 Cutter v Wilkinson 

 Singson v Norris 

 Hayes v Lona 

 Borzych v Frank 

 Kaufman v McCaughtry 

 Jihad v Fabian 

 Turner v Safely 

 MANY, MANY more…… 

What all these cases have in common is that they have formed the framework of which correctional 

institutions across the state, and nation, must abide by ensuring an individual’s right to practice religion 

are not infringed upon.  Protections for the practice of religion are already in place. 

As for HB1410, it has grave potential to jeopardize our ability to safely and securely protect all the 

citizens of this state that become incarcerated by substantially expanding upon requirements of all 

facilities in addition to laying a framework to encourage lawsuits at a cost to the state. 

#4849



As for the rationale, need for language in HB1410, I personally asked what in North Dakota prompted 

this bill.  My response was that this was a reaction to a situation in New York that was felt they didn’t 

want to occur in North Dakota.  I looked up that case/situation, and did not find a correlation between 

that and any ND Correctional Facility.  I contacted the ND Dept. of Corrections to ask how many 

complaints were filed last year regarding freedom of religion within a Correctional facility.  The answer I 

received was ZERO.   

HB1410 page 2, section 1, clause 3 is most disturbing as it is an attempt whereby we could be forced, 

against recommendations of professionals in the field of medicine, or with greater knowledge of a 

known threat, to allow “clergy”, complete and unequivocal access to our facilities.  Carving out “clergy” 

above all others.  ** Note, clergy is not defined.  In 10 minutes I was able to go on-line and create a 

certificate of ordination.  Could this be presented to gain access to any facility in the state?  If so, this 

would create a great avenue for criminals to gain access to the secure areas of all our facilities enabling 

for introduction of contraband, executions, escapes, hostage situations and so on.  Those of us who 

manage these facilities need to have last say on who has access to our facility. 

Lastly, I would say that I strongly object to the  “clear and convincing scientific evidences” language.  

Who will determine clear and convincing?  If 10% of the population were to die due to XXX, is that clear 

and convincing or do we need 51%?  

Respectfully, 

Bret Burkholder  

 

 

  



2021 HOUSE STANDING COMMITTEE MINUTES 

Judiciary 
Room JW327B, State Capitol 

HB 1410 
2/8/2021 

 
Relating to prohibiting department of human services from substantially burdening the exercise of 
religion by a patient or resident under the department’s care;  
Relating to prohibiting a correctional facilities or facility under the control of the Dept of 
Corrections and Rehabilitation from substantially burdening the exercise of religion by an offender 
in the facility’s custody, the state health officer’s authority, and the governor’s authority during a 
declared disaster or emergency, and to provide a penalty. 

 
Chairman Klemin called the meeting to order at 4:50 PM  
 

      Present: Representatives Klemin, Karls, Becker, Buffalo, Christensen, Cory, K Hanson,  
Jones, Magrum, Paulson, Paur, Roers Jones, Satrom, and Vetter.  
 
Discussion Topics: 
 

• Amendment 
• Committee work 

 
Rep Vetter – introduced amendments #4908 
 
Rep Vetter moved to adopt Vetter amendments on Page 2,3,4  that deals with Correctional 
facilities, jails and Department of Human services and the second amendment is added to the 
penalty part  add” after exhausting appropriate administrative remedies” 
 
Rep Christensen seconded.  
 
Voice vote, motion carried. 
 
Rep Satrom moved a Do Pass as Amended  
 
Rep Christensen Seconded 
 
Rep Jones moved to amend (pg 4 line 8 delete ‘scientific’, page 7 line 29 delete ‘scientific’), 
 
Rep Satrom withdrew his motion  
 
Rep. Christensen withdrew his second  
 
Rep Vetter. seconded the motion to amend made by Rep. Jones 
 
Voice vote, motion carried 
 
Rep Satrom moved a Do Pass as Amended with  LC 21.0346.03002 
 
Rep Christensen seconded.  
 
 



House Judiciary 
HB 1410 
Feb. 8, 2021 
Page 2  
   
 

Representatives Vote 
Chairman Klemin Y 
Vice Chairman Karls Y 
Rep Becker Y 
Rep. Christensen Y 
Rep. Cory Y 
Rep T. Jones Y 
Rep Magrum Y 
Rep Paulson Y 
Rep Paur Y 
Rep Roers Jones N 
Rep B. Satrom Y 
Rep Vetter Y 
Rep Buffalo N 
Rep K. Hanson N 

Motion carried.  10 – 3 – 1         
 
Rep Vetter is carrier. 
 
5:07 PM hearing closed. 
 
 
DeLores D. Shimek, Committee Clerk 



Replace page 2, lines 12 - 20 with: 

(b) Treat religious conduct more restrictively than any comparable secular conduct 
unless the correctional facility demonstrates that the disparate treatment is necessary to 
further a compelling penological interest and is the least restrictive means of furthering 
the compelling penological interest: or 

(c) Deny clergy access to an offender in the custody of the correctional facility for the 
purpose of providing religious services unless the correctional facility demonstrates that 
the denial is necessary to further a compelling penological interest and is the least 
restrictive means of furthering that compelling penological interest. 

Replace page 3, lines 9-17 with: 

(b) Treat religious conduct more restrictively than any comparable secular conduct 
unless the facility demonstrates that the disparate treatment is necessary to further a 
compelling penological interest and is the least restrictive means of furthering the 
compelling penological interest: or 

(c) Deny clergy access to an offender in the custody of the facility for the purpose of 
~---- providing religious services unless the demonstrates that the denial is necessary to 

further a compelling penological interest and is the least restrictive means of furthering 
that compelling penological interest. 

Replace page 4, line 24 to page 5, line 2 with: 

(b) Treat religious conduct more restrictively than any comparable secular conduct 
unless the department demonstrates that the disparate treatment is necessary to further 
a compelling governmental interest and is the least restrictive means of furthering the 
compelling governmental interest: or 

(c) Deny clergy access to a patient or for the purpose of providing religious services 
unless the department demonstrates that the denial is necessary to further a compelling 
governmental interest and is the least restrictive means of furthering that compelling 
governmental interest. 



PROPOSED AMENDMENTS TO HOUSE BILL 1410 

Page 2, line 22, after "may" insert". after exhausting appropriate administrative remedies." 

Page 4, line 12, after "may" insert". after exhausting appropriate administrative remedies." 

Page 5, line 4, after "may" insert "after exhausting appropriate administrative remedies." 

Renumber accordingly 



21.0346.03002 
Title.06000 

Adopted by the Judiciary Committee 

February 8, 2021 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1410 

Page 2, line 12, after "any" insert "comparable" 

Page 2, line 12, remove "of reasonably" 

Page 2, line 13, remove "comparable risk," 

Page 2, line 13, remove "through clear and" 

Page 2, remove line 14 

Page 2, line 15, replace "extraordinary health risk" with "the disparate treatment is necessary to 
further a compelling penological interest and is the least restrictive means of furthering 
that compelling penological interest" 

Page 2, line 18, remove "through clear and convincing scientific evidence that the provision" 

Page 2, remove line 19 

Page 2, line 20, replace "access is the least restrictive means of addressing the extraordinary 
health risk" with "the denial is necessary to further a compelling penological interest 
and is the least restrictive means of furthering that compelling penological interest" 

Page 2, line 22, after "assert" insert", after exhausting appropriate administrative remedies," 

Page 3, line 9, after "any" insert "comparable" 

Page 3, line 9, remove "of reasonably" 

Page 3, line 10, remove "comparable risk," 

Page 3, line 10, remove "through clear and convincing" 

Page 3, remove line 11 

Page 3, line 12, replace "health risk" with "the disparate treatment is necessary to further a 
compelling penological interest and is the least restrictive means of furthering that 
compelling penological interest" 

Page 3, line 14, remove "through clear and" 

Page 3, remove lines 15 and 16 

Page 3, line 17, replace "addressing the extraordinary health risk" with "the denial is necessary 
to further a compelling penological interest and is the least restrictive means of 
furthering that compelling penological interest" 

Page 4, line 8, remove "scientific" 

Page 4, line 12, after "assert" insert", after exhausting appropriate administrative remedies," 

Page 4, line 24, after "any" insert "comparable" 

Page 4, line 24, remove "of reasonably" 

Page 4, line 25, remove "comparable risk," 

Page No. 1 21.0346.03002 



Page 4, line 25, remove "through clear and" ~.., 
Page 4, remove line 26 ~\'o\u-\ 

. 
V V 

Page 4, line 27, replace "extraordinary health risk" with "the disparate treatment is necessary to further a compelling penological interest and is the least restrictive means of furthering that compelling penological interest" 

Page 4, line 29, remove "through clear and convincing" 
Page 4, remove line 30 

Page 5, remove line 1 

Page 5, line 2, replace "addressing the extraordinary health risk" with "the denial is necessary to further a compelling penological interest and is the least restrictive means of furthering that compelling penological interest" 
Page 5, line 4, after "assert" insert", after exhausting appropriate administrative remedies," 
Page 7, line 29, remove "scientific" 

Renumber accordingly 

Page No. 2 21.0346.03002 



Com Standing Committee Report Module ID: h_stcomrep_02_090
February 9, 2021 7:54AM  Carrier: Vetter 

Insert LC: 21.0346.03002 Title: 06000

REPORT OF STANDING COMMITTEE
HB 1410: Judiciary Committee (Rep. Klemin, Chairman) recommends  AMENDMENTS 

AS FOLLOWS and when so amended, recommends DO PASS (10 YEAS, 3 NAYS, 
1 ABSENT AND NOT VOTING). HB 1410 was placed on the Sixth order on the 
calendar. 

Page 2, line 12, after "any" insert "comparable"

Page 2, line 12, remove "of reasonably"

Page 2, line 13, remove "comparable risk,"

Page 2, line 13, remove "through clear and"

Page 2, remove line 14

Page 2, line 15, replace "extraordinary health risk" with "the disparate treatment is necessary 
to further a compelling penological interest and is the least restrictive means of 
furthering that compelling penological interest"

Page 2, line 18, remove "through clear and convincing scientific evidence that the provision"

Page 2, remove line 19

Page 2, line 20, replace "access is the least restrictive means of addressing the 
extraordinary health risk" with "the denial is necessary to further a compelling 
penological interest and is the least restrictive means of furthering that compelling 
penological interest"

Page 2, line 22, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 3, line 9, after "any" insert "comparable"

Page 3, line 9, remove "of reasonably"

Page 3, line 10, remove "comparable risk,"

Page 3, line 10, remove "through clear and convincing"

Page 3, remove line 11

Page 3, line 12, replace "health risk" with "the disparate treatment is necessary to further a 
compelling penological interest and is the least restrictive means of furthering that 
compelling penological interest"

Page 3, line 14, remove "through clear and"

Page 3, remove lines 15 and 16

Page 3, line 17, replace "addressing the extraordinary health risk" with "the denial is 
necessary to further a compelling penological interest and is the least restrictive 
means of furthering that compelling penological interest"

Page 4, line 8, remove "scientific"

Page 4, line 12, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 4, line 24, after "any" insert "comparable"

Page 4, line 24, remove "of reasonably"

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_02_090



Com Standing Committee Report Module ID: h_stcomrep_02_090
February 9, 2021 7:54AM  Carrier: Vetter 

Insert LC: 21.0346.03002 Title: 06000

Page 4, line 25, remove "comparable risk,"

Page 4, line 25, remove "through clear and"

Page 4, remove line 26

Page 4, line 27, replace "extraordinary health risk" with "the disparate treatment is necessary 
to further a compelling penological interest and is the least restrictive means of 
furthering that compelling penological interest"

Page 4, line 29, remove "through clear and convincing"

Page 4, remove line 30

Page 5, remove line 1

Page 5, line 2, replace "addressing the extraordinary health risk" with "the denial is 
necessary to further a compelling penological interest and is the least restrictive 
means of furthering that compelling penological interest"

Page 5, line 4, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 7, line 29, remove "scientific"

Renumber accordingly

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_02_090



#4908

PROPOSED AMENDMENTS TO HOUSE BILL 1410 

Page 2, line 22, after "may" insert". after exhausting appropriate administrative remedies." 

Page 4, line 12, after "may" insert". after exhausting appropriate administrative remedies." 

Page 5, line 4, after "may" insert "after exhausting appropriate administrative remedies." 

Renumber accordingly 



Replace page 2, lines 12 - 20 with: 

(b) Treat religious conduct more restrictively than any comparable secular conduct unless the correctional facility demonstrates that the disparate treatment is necessary to further a compelling penological interest and is the least restrictive means of furthering the compelling penological interest: or 

(c) Deny clergy access to an offender in the custody of the correctional facility for the purpose of providing religious services unless the correctional facility demonstrates that the denial is necessary to further a compelling penological interest and is the least restrictive means of furthering that compelling penological interest. 

Replace page 3, lines 9-17 with: 

(b) Treat religious conduct more restrictively than any comparable secular conduct unless the facility demonstrates that the disparate treatment is necessary to further a compelling penological interest and is the least restrictive means of furthering the compelling penological interest: or 

(c) Deny clergy access to an offender in the custody of the facility for the purpose of providing religious services unless the demonstrates that the denial is necessary to further a compelling penological interest and is the least restrictive means of furthering that compelling penological interest. 

Replace page 4, line 24 to page 5, line 2 with: 

(b) Treat religious conduct more restrictively than any comparable secular conduct unless the department demonstrates that the disparate treatment is necessary to further a compelling governmental interest and is the least restrictive means of furthering the compelling governmental interest: or 

(c) Deny clergy access to a patient or for the purpose of providing religious services unless the department demonstrates that the denial is necessary to further a compelling governmental interest and is the least restrictive means of furthering that compelling governmental interest. 



2021 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Room JW327B, State Capitol 

HB 1410  PM
2/15/2021 

A BILL relating to prohibiting department of human services from substantially burdening 
the exercise of religion by a patient or resident under the department's care; relating to 
prohibiting a correctional facility or facility under the control of the department of 
corrections and rehabilitation from substantially burdening the exercise of religion by an 
offender in the facility's custody, the state health officer's authority, and the governor's 
authority during a declared disaster or emergency; and to provide a penalty. 

Chairman Klemin called the meeting to order 4:47 PM.

     Present: Representatives Klemin, Karls, Christensen, Cory, K Hanson, Jones, Magrum, 
     Paulson, Paur, Roers Jones, Satrom, and Vetter. Absent: Buffalo, Becker, 

Discussion Topics: 
• Reconsideration
• Amendments

Rep. Vetter:  Moved to reconsider HB 1410. 
Rep. Satrom: seconded.  

Roll Call Vote 
Representatives Vote 

Representative Lawrence R. Klemin Y 
Representative Karen Karls Y 
Representative Rick Becker Y 
Representative Ruth Buffalo A 
Representative Cole Christensen N 
Representative Claire Cory N 
Representative Karla Rose Hanson Y 
Representative Terry B. Jones Y 
Representative Jeffery J. Magrum N 
Representative Bob Paulson Y 
Representative Gary Paur Y 
Representative Shannon Roers Jones Y 
Representative Bernie Satrom Y 
Representative Steve Vetter Y 

Motion Carried. 10-3-1  

Rep. Vetter:  Moved the amendment   LC 21.0346.03004 
Representative Christensen:  Seconded.   
Voice vote carried.  



House Judiciary Committee 
HB 1410 
02-15-21
Page 2

Rep. Vetter moved a Do Pass as Amended. 
Representative Christensen:  Seconded. 

Roll Call Vote 

Representatives Vote 
Representative Lawrence R. Klemin Y 
Representative Karen Karls Y 
Representative Rick Becker A 
Representative Ruth Buffalo A 
Representative Cole Christensen Y 
Representative Claire Cory Y 
Representative Karla Rose Hanson N 
Representative Terry B. Jones Y 
Representative Jeffery J. Magrum Y 
Representative Bob Paulson Y 
Representative Gary Paur Y 
Representative Shannon Roers Jones N 
Representative Bernie Satrom Y 
Representative Steve Vetter Y 
Motion Carried   10-2-2   

Rep. Vetter: Carrier. Stopped 4:54 PM

Delores Shimek 
Committee Clerk 



21 .0346.03004 
Title.08000 

Adopted by the Judiciary Committee 

February 22, 2021 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1410 

Page 2, line 12, after "any" insert "comparable" 

Page 2, line 12, remove "of reasonably" 

Page 2, line 13, remove "comparable risk," 

Page 2, line 13, remove "through clear and" 

Page 2, remove line 14 

Page 2, line 15, replace "extraordinary health risk" with "the disparate treatment is necessary to 
further a compelling penological interest and is the least restrictive means of furthering 
that compelling penological interest" 

Page 2, line 18, remove "through clear and convincing scientific evidence that the provision" 

Page 2, remove line 19 

Page 2, line 20, replace "access is the least restrictive means of addressing the extraordinary 
health risk" with "the denial is necessary to further a compelling penological interest 
and is the least restrictive means of furthering that compelling penological interest" 

Page 2, line 22, after "assert" insert", after exhausting appropriate administrative remedies." 

Page 3, line 9. after "any" insert "comparable" 

Page 3, line 9, remove "of reasonably" 

Page 3, line 10, remove "comparable risk," 

Page 3, line 10, remove "through clear and convincing" 

Page 3, remove line 11 

Page 3. line 12, replace "health risk" with "the disparate treatment is necessary to further a 
compelling penological interest and is the least restrictive means of furthering that 
compelling penological interest" 

Page 3. line 14, remove "through clear and" 

Page 3, remove lines 15 and 16 

Page 3, line 17, replace "addressing the extraordinary health risk" with "the denial is necessary 
to further a compelling penological interest and is the least restrictive means of 
furthering that compelling penological interest" 

Page 3, line 19, after "assert" insert", after exhausting appropriate administrative remedies." 

Page 4, line 8, remove "scientific" 

Page 4, line 24, after "any" insert "comparable" 

Page 4, line 24, remove "of reasonably" 

Page 4, line 25, remove "comparable risk." 

Page No. 1 21.0346.03004 



Page 4, line 25, remove "through clear and" 

Page 4, remove line 26 

Page 4, line 27, replace "extraordinary health risk" with "the disparate treatment is necessary to 

further a compelling governmental interest and is the least restrictive means of 

furthering that compelling governmental interest" 

Page 4, line 29, remove "through clear and convincing" 

Page 4, remove line 30 

Page 5, remove line 1 

Page 5, line 2, replace "addressing the extraordinary health risk" with "the denial is necessary 

to further a compelling governmental interest and is the least restrictive means of 

furthering that compelling governmental interest" 

Page 5, line 4, after "assert" insert", after exhausting appropriate administrative remedies," 

Page 7, line 29, remove "scientific" 

Renumber accordingly 

Page No. 2 21.0346.03004 



Com Standing Committee Report Module ID: h_stcomrep_02_126
February 22, 2021 3:24PM  Carrier: Vetter 

Insert LC: 21.0346.03004 Title: 08000

REPORT OF STANDING COMMITTEE
HB 1410, as engrossed: Judiciary Committee (Rep. Klemin, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS (10 
YEAS, 2 NAYS, 2 ABSENT AND NOT VOTING). Engrossed HB 1410 was placed on 
the Sixth order on the calendar. 

Page 2, line 12, after "any" insert "comparable"

Page 2, line 12, remove "of reasonably"

Page 2, line 13, remove "comparable risk,"

Page 2, line 13, remove "through clear and"

Page 2, remove line 14

Page 2, line 15, replace "extraordinary health risk" with "the disparate treatment is necessary 
to further a compelling penological interest and is the least restrictive means of 
furthering that compelling penological interest"

Page 2, line 18, remove "through clear and convincing scientific evidence that the provision"

Page 2, remove line 19

Page 2, line 20, replace "access is the least restrictive means of addressing the 
extraordinary health risk" with "the denial is necessary to further a compelling 
penological interest and is the least restrictive means of furthering that compelling 
penological interest"

Page 2, line 22, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 3, line 9, after "any" insert "comparable"

Page 3, line 9, remove "of reasonably"

Page 3, line 10, remove "comparable risk,"

Page 3, line 10, remove "through clear and convincing"

Page 3, remove line 11

Page 3, line 12, replace "health risk" with "the disparate treatment is necessary to further a 
compelling penological interest and is the least restrictive means of furthering that 
compelling penological interest"

Page 3, line 14, remove "through clear and"

Page 3, remove lines 15 and 16

Page 3, line 17, replace "addressing the extraordinary health risk" with "the denial is 
necessary to further a compelling penological interest and is the least restrictive 
means of furthering that compelling penological interest"

Page 3, line 19, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 4, line 8, remove "scientific"

Page 4, line 24, after "any" insert "comparable"

Page 4, line 24, remove "of reasonably"

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_02_126
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Insert LC: 21.0346.03004 Title: 08000

Page 4, line 25, remove "comparable risk,"

Page 4, line 25, remove "through clear and"

Page 4, remove line 26

Page 4, line 27, replace "extraordinary health risk" with "the disparate treatment is necessary 
to further a compelling governmental interest and is the least restrictive means of 
furthering that compelling governmental interest"

Page 4, line 29, remove "through clear and convincing"

Page 4, remove line 30

Page 5, remove line 1

Page 5, line 2, replace "addressing the extraordinary health risk" with "the denial is 
necessary to further a compelling governmental interest and is the least restrictive 
means of furthering that compelling governmental interest"

Page 5, line 4, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 7, line 29, remove "scientific"

Renumber accordingly

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_02_126



2021 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Room JW327B, State Capitol 

HB 1410 
2/23/2021 

 
A BILL relating to prohibiting department of human services from substantially burdening 
the exercise of religion by a patient or resident under the department's care; relating to 
prohibiting a correctional facility or facility under the control of the department of 
corrections and rehabilitation from substantially burdening the exercise of religion by an 
offender in the facility's custody, the state health officer's authority, and the governor's 
authority during a declared disaster or emergency; and to provide a penalty. 

 
Chairman Klemin called the meeting to order at 3:10. 
 

     Present: Representatives Klemin, Cory, K Hanson, Jones, Paulson, Paur, Roers Jones,    
     Satrom, and Vetter. Absent: Karls, Christensen, and Margum 

 
Discussion Topics: 

• Reconsideration 
• Amendments 

 
Rep. Hanson:  Moved to reconsider HB 1410. 
Rep. Satrom: seconded.  
 
Roll Call Vote 

Representatives Vote 
Representative Lawrence R. Klemin Y 
Representative Karen Karls A 
Representative Rick Becker Y 
Representative Ruth Buffalo Y 
Representative Cole Christensen A 
Representative Claire Cory Y 
Representative Karla Rose Hanson Y 
Representative Terry B. Jones Y 
Representative Jeffery J. Magrum A 
Representative Bob Paulson Y 
Representative Gary Paur Y 
Representative Shannon Roers Jones Y 
Representative Bernie Satrom Y 
Representative Steve Vetter Y 

Motion Carried. 11-0-3 
 
Rep. Vetter:  Moved the amendment   LC 21.0346.07001. Testimony # 7036, #7037 
Representative Christensen:  Seconded.   
Voice vote carried.  
 
 



House Judiciary Committee  
HB 1410 
02-15-21 
Page 2  
   
 
Rep. Satrom: Moved a Do Pass as Amended. 
Representative Paur: Seconded 
 
Roll Call Vote 
 

Representatives Vote 
Representative Lawrence R. Klemin Y 
Representative Karen Karls A 
Representative Rick Becker Y 
Representative Ruth Buffalo Y 
Representative Cole Christensen A 
Representative Claire Cory Y 
Representative Karla Rose Hanson N 
Representative Terry B. Jones Y 
Representative Jeffery J. Magrum A 
Representative Bob Paulson Y 
Representative Gary Paur Y 
Representative Shannon Roers Jones N 
Representative Bernie Satrom Y 
Representative Steve Vetter Y 

Motion Carried   9-2-3   Rep. Vetter: Carrier.  
 
Stopped 3:15   
 
Delores Shimek 
Committee Clerk 



21 .0346.07001 
Title.09000 

Prepared by the Legislative Council staff for ~ 
Representative Vetter .. ,.1 \' 

February 23, 2021 c7"\;;0\ 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1410 

Page 3, line 18, after "assert" insert ", after exhausting appropriate administrative remedies," 

Page 4, line 12, remove the underscored comma 

Page 4, line 13, remove "after exhausting appropriate administrative remedies," 

Renumber accordingly 

Page No. 1 21.0346.07001 



Com Standing Committee Report Module ID: h_stcomrep_02_126
February 23, 2021 3:59PM  Carrier: Vetter 

Insert LC: 21.0346.07001 Title: 09000

REPORT OF STANDING COMMITTEE
HB 1410, as engrossed: Judiciary Committee (Rep. Klemin, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS (9 
YEAS, 2 NAYS, 3 ABSENT AND NOT VOTING). Engrossed HB 1410 was placed on 
the Sixth order on the calendar. 

Page 3, line 18, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 4, line 12, remove the underscored comma

Page 4, line 13, remove "after exhausting appropriate administrative remedies," 

Renumber accordingly

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_02_126



21.0346.07001 
Title. 

Prepared by the Legislative Council staff for 
Representative Vetter 

February 23, 2021 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1410 

Page 3, line 18, after "assert" insert ", after exhausting appropriate administrative remedies,"

Page 4, line 12, remove the underscored comma

Page 4, line 13, remove "after exhausting appropriate administrative remedies," 

Renumber accordingly

Page No. 1 21.0346.07001 
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21.0346.07001

Sixty-seventh
Legislative Assembly
of North Dakota

Introduced by

Representatives Vetter, Damschen, Karls, Klemin, B. Koppelman, K. Koppelman, Pollert, 
Satrom

Senators Kannianen, Meyer, Vedaa

A BILL for an Act to create and enact a new section to chapter 25-01 of the North Dakota 

Century Code, relating to prohibiting department of human services from substantially 

burdening the exercise of religion by a patient or resident under the department's care; to 

amend and reenact sections 12-44.1-14 and 12-47-26, subsection 12 of section 23-01-05, and 

section 37-17.1-05 of the North Dakota Century Code, relating to prohibiting a correctional 

facility or facility under the control of the department of corrections and rehabilitation from 

substantially burdening the exercise of religion by an offender in the facility's custody, the state 

health officer's authority, and the governor's authority during a declared disaster or emergency; 

and to provide a penalty.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 12-44.1-14 of the North Dakota Century Code is 

amended and reenacted as follows:

12-44.1-14. Inmate rights.

1. Subject to reasonable safety, security, discipline, and correctional facility 

administration requirements, the administrator of each correctional facility shall:

1. a. Ensure inmates have confidential access to attorneys and their authorized 

representatives.

2. b. Ensure that inmates are not subjected to discrimination based on race, national 

origin, color, creed, sex, economic status, or political belief.

3. c. Ensure equal access by male and female inmates to programs and services 

available through the correctional facility.

4. d. Ensure access to mail, telephone use, and visitors.

5. e. Ensure that inmates are properly fed, clothed, and housed.

Page No. 1 21.0346.07001
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Sixty-seventh
Legislative Assembly

6. f. Ensure that inmates have adequate medical care. Adequate medical care means 

necessary treatment for a medical or health condition for which serious pain or 

hardship would occur if care is not given. A correctional facility may not deny 

adequate medical care to an inmate who does not have health insurance or does 

not have the ability to pay the costs of the medical or health care.

7. g. Ensure that inmates may reasonably exercise their religious beliefs.

2. Correctional facility staff or an administrator of a correctional facility may not:

a. S  ubstantially burden the exercise of religion by an offender in the custody of the   

correctional facility unless the burden is in furtherance of a compelling   

governmental interest and is the least restrictive means of furthering that   

compelling governmental interest;  

b. Treat religious conduct more restrictively than any comparable secular conduct 

unless the correctional facility demonstrates   the disparate treatment is necessary   

to further a compelling penological interest and is the least restrictive means of   

furthering that compelling penological interest; or  

c. Deny clergy access to an offender in the custody of the correctional facility for the 

purpose of providing religious services unless the correctional facility   

demonstrates   the denial is necessary to further a compelling penological interest   

and is the least restrictive means of furthering that compelling penological   

interest.  

3. An offender in the custody of a correctional facility claiming to be aggrieved by a 

violation of subsection     2 may assert, after exhausting appropriate administrative   

remedies, that violation as a claim or defense in a judicial proceeding and obtain   

appropriate relief, including costs and reasonable attorney's fees.  

SECTION 2. AMENDMENT. Section 12-47-26 of the North Dakota Century Code is 

amended and reenacted as follows:

12-47-26. Uniform kindly treatment of inmates.

1. The warden and all officers of the penitentiary uniformly shall treat the inmates 

thereofof the penitentiary with kindness, and the warden shall require of the officers 

and guards that, in the execution of theirthe officers' and guards' respective duties, 

theythe officers and guards in all cases shall refrain from boisterous and unbecoming 
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Sixty-seventh
Legislative Assembly

language in giving their orders and commands. No corporalCorporal or other painful or 

unusual punishment shallmay not be inflicted upon the inmates of the penitentiary for 

violation of the rules and regulations thereofof the penitentiary.

2. A facility under the control of the department of corrections and rehabilitation may not:

a. Substantially burden the exercise of religion by an offender in the custody of the 

facility unless the burden is in furtherance of a compelling governmental interest   

and is the least restrictive means of furthering that compelling governmental   

interest;  

b. Treat religious conduct more restrictively than any comparable secular conduct 

unless the facility demonstrates   the disparate treatment is necessary to further a   

compelling penological interest and is the least restrictive means of furthering   

that compelling penological interest; or  

c. Deny clergy access to an offender in the custody of the facility for the purpose of 

providing religious services unless the facility demonstrates   the denial is   

necessary to further a compelling penological interest and is the least restrictive   

means of furthering that compelling penological interest.  

3. An offender in the custody of a facility claiming to be aggrieved by a violation of 

subsection     2 may assert  , after exhausting appropriate administrative remedies,   that   

violation as a claim or defense in a judicial proceeding   and obtain appropriate relief,   

including costs and reasonable attorney's fees.

SECTION 3. AMENDMENT. Subsection 12 of section 23-01-05 of the North Dakota Century 

Code is amended and reenacted as follows:

12. Issue any orders relating to disease control measures deemed necessary to prevent 

the spread of communicable disease. Disease control measures may include special 

immunization activities and decontamination measures. Written orders issued under 

this section shall have the same effect as a physician's standing medical order. The 

state health officer may apply to the district court in a judicial district where a 

communicable disease is present for an injunction canceling public events or closing 

places of business. On application of the state health officer showing the necessity of 

such cancellation, the court may issue an ex parte preliminary injunction, pending a 

full hearing.
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Sixty-seventh
Legislative Assembly

a. Notwithstanding any other provision of law, an order issued pursuant to this 

subsection may not:  

(1) Substantially burden a person's exercise of religion unless the order is in 

furtherance of a compelling governmental interest and is the least restrictive   

means of furthering that compelling governmental interest;  

(2) Treat religious conduct more restrictively than any secular conduct of 

reasonably comparable risk, unless the government demonstrates through   

clear and convincing   evidence that a particular religious activity poses an   

extraordinary health risk; or  

(3) Treat religious conduct more restrictively than comparable secular conduct 

because of alleged economic need or benefit.  

b. A person claiming to be aggrieved by a violation of subdivision     a may assert  ,   

after exhausting appropriate administrative remedies,   that violation as a claim or   

defense in a judicial proceeding and obtain appropriate relief, including costs and   

reasonable attorney's fees.  

SECTION 4. A new section to chapter 25-01 of the North Dakota Century Code is created 

and enacted as follows:

Religious exercise of patient or resident under the care of the department of human 

services.  

1. The department of human services may not:

a. S  ubstantially burden the exercise of religion by patient or resident under the   

department's care unless the burden is in furtherance of a compelling   

governmental interest and is the least restrictive means of furthering that   

compelling governmental interest;  

b. Treat religious conduct more restrictively than any comparable secular conduct 

unless the department demonstrates   the disparate treatment is necessary to   

further a compelling governmental interest and is the least restrictive means of   

furthering that compelling governmental interest; or  

c. Deny clergy access to a patient or resident for the purpose of providing religious 

services unless the department demonstrates   the denial is necessary to further a   
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Sixty-seventh
Legislative Assembly

compelling governmental interest and is the least restrictive means of furthering   

that compelling governmental interest.  

2. A patient or resident of the department of human services claiming to be aggrieved by 

a violation of this section, may assert, after exhausting appropriate administrative   

remedies, that violation as a claim or defense in a judicial proceeding and obtain   

appropriate relief, including costs and reasonable attorney's fees.  

SECTION 5. AMENDMENT. Section 37-17.1-05 of the North Dakota Century Code is 

amended and reenacted as follows:

37-17.1-05. The governor and disasters or emergencies - Penalty.

1. The governor is responsible to minimize or avert the adverse effects of a disaster or 

emergency.

2. Under this chapter, the governor may issue executive orders and proclamations, and 

amend or rescind them. Executive orders, proclamations, and regulations have the 

force of law.

3. A disaster or emergency must be declared by executive order or proclamation of the 

governor if the governor determines a disaster has occurred or a state of emergency 

exists. The state of disaster or emergency shall continue until the governor determines 

that the threat of an emergency has passed or the disaster has been dealt with to the 

extent that emergency conditions no longer exist. The legislative assembly by 

concurrent resolution may terminate a state of disaster or emergency at any time. All 

executive orders or proclamations issued under this subsection must indicate the 

nature of the disaster or emergency, the area or areas threatened, the conditions 

which have brought it about or which make possible termination of the state of disaster 

or emergency. An executive order or proclamation must be disseminated promptly by 

means calculated to bring its contents to the attention of the general public, unless the 

circumstances attendant upon the disaster or emergency prevent or impede such 

dissemination, and it must be promptly filed with the department of emergency 

services, the secretary of state, and the county or city auditor of the jurisdictions 

affected.

4. An executive order or proclamation of a state of disaster or emergency shall activate 

the state and local operational plans applicable to the political subdivision or area in 
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Sixty-seventh
Legislative Assembly

question and be authority for the deployment and use of any forces to which the plan 

or plans apply and for use or distribution of any supplies, equipment, and materials 

and facilities assembled, stockpiled, or arranged to be made available pursuant to this 

chapter or any other provision of law relating to a disaster or emergency.

5. During the continuance of any state of disaster or emergency declared by the 

governor, the governor is commander in chief of the emergency management 

organization and of all other forces available for emergency duty. To the greatest 

extent practicable, the governor shall delegate or assign command authority by prior 

arrangement embodied in appropriate executive orders or emergency operational 

plans, but nothing herein restricts the governor's authority to do so by orders issued at 

the time of the disaster or emergency.

6. In addition to any other powers conferred upon the governor by law, the governor may:

a. Suspend the provisions of any regulatory statute prescribing the procedures for 

conduct of state business, or the orders, rules, or regulations of any state agency, 

if strict compliance with the provisions of any statute, order, rule, or regulation 

would in any way prevent, hinder, or delay necessary action in managing a 

disaster or emergency.

b. Utilize all available resources of the state government as reasonably necessary 

to manage the disaster or emergency and of each political subdivision of the 

state.

c. Transfer the direction, personnel, or functions of state departments and agencies 

or units thereof for the purpose of performing or facilitating emergency 

management activities.

d. Subject to any applicable requirements for compensation under section 

37-17.1-12, commandeer or utilize any private property if the governor finds this 

necessary to manage the disaster or emergency.

e. Direct and compel the evacuation of all or part of the population from any stricken 

or threatened area within the state if the governor deems this action necessary 

for the preservation of life or other disaster or emergency mitigation, response, or 

recovery.
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f. Prescribe routes, modes of transportation, and destinations in connection with an 

evacuation.

g. Control ingress and egress in a designated disaster or emergency area, the 

movement of persons within the area, and the occupancy of premises therein.

h. Suspend or limit the sale, dispensing, or transportation of alcoholic beverages, 

explosives, and combustibles, not including ammunition.

i. Make provision for the availability and use of temporary emergency housing.

j. Make provisions for the control, allocation, and the use of quotas for critical 

shortages of fuel or other life and property sustaining commodities.

k. Designate members of the highway patrol, North Dakota national guard, or others 

trained in law enforcement, as peace officers.

7. Any person who willfully violates any provision of an executive order or proclamation 

issued by the governor pursuant to this chapter is guilty of an infraction.

8. AuthorizeThe governor may authorize the adjutant general to recall to state active 

duty, on a volunteer basis, former members of the North Dakota national guard. Those 

recalled must possess the qualifications required by the disaster or emergency. Recall 

under this subsection is effective only for the duration of the disaster or emergency 

and recalled personnel will be released from state active duty upon competent 

authority that the requirement of their service under this subsection has passed. 

Compensation for personnel recalled under this subsection will be based upon section 

37-07-05.

9. Notwithstanding any other provision of law, an order, proclamation, rule, or regulation 

issued pursuant to this section may not:  

a. Substantially burden a person's exercise of religion unless the order is in 

furtherance of a compelling governmental interest and is the least restrictive   

means of furthering that compelling governmental interest;  

b. Treat religious conduct more restrictively than any secular conduct of reasonably 

comparable risk, unless the government demonstrates through clear and   

convincing   evidence that a particular religious activity poses an extraordinary   

health risk; or  
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c. Treat religious conduct more restrictively than comparable secular conduct 

because of alleged economic need or benefit.  

10. A person claiming to be aggrieved by a violation of subsection     9 may assert that   

violation as a claim or defense in a judicial proceeding and obtain appropriate relief,   

including costs and reasonable attorney's fees.  
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2021 SENATE JUDICIARY 
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2021 SENATE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Peace Garden Room, State Capitol 

HB 1410 
3/29/2021 

Relating to prohibiting a correctional facility or facility under the control of the department 
of corrections and rehabilitation from substantially burdening the exercise of religion by an 
offender in the facility's custody, the state health officer's authority, and the governor's 
authority during a declared disaster or emergency; and to provide a penalty. 

Hearing called to order all Senators Present: Myrdal, Luick, Dwyer, Bakke, Fors, 
Heitkamp, Larson. [3:42] 

Discussion Topics: 
• Religious freedoms of indigents
• State of Emergency in statute

Rep. Steve Vetter, R-Grand Forks provided testimony in Favor #10981 and #10982 [3:43] 

Christopher Dodson, ND Catholic Conference, provided testimony in Favor #10918 [3:56] 

Mark Jorritsma, Family Policy Alliance, provided testimony in Favor #10922 [4:08] 

Molly Goebel, ND DoC, provided neutral testimony #10935 [4:12] 

Donelle Preske, ND Association of Counties, provided neutral testimony [4:18] 

Senator Luick Moved Amendment [LC 
21.0346.09001] [4:21] 
Senator Myrdal Seconded the Motion 
Vote Passed 7-0-0 

Senator Luick Moved a DO PASS AS 
AMENDED [4:21] 
Senator Myrdal Seconded the Motion 
Vote Passed 7-0-0 
Senator Bakke Carried the Bill 

Additional written testimony:  
#10871, #10877, #10882 

Hearing Adjourned [4:22] 

Jamal Omar, Committee Clerk 

Vote to Amend HB 1410 Vote 
Senator Diane Larson Y 
Senator Michael Dwyer Y 
Senator JoNell A. Bakke Y 
Senator Robert O. Fors Y 
Senator Jason G. Heitkamp Y 
Senator Larry Luick Y 
Senator Janne Myrdal Y 

DO PASS AS AMENDED 
Vote On HB 1410 Vote 

Senator Diane Larson Y 
Senator Michael Dwyer Y 
Senator JoNell A. Bakke Y 
Senator Robert O. Fors Y 
Senator Jason G. Heitkamp Y 
Senator Larry Luick Y 
Senator Janne Myrdal Y 





Com Standing Committee Report Module ID: s_stcomrep_54_020
March 30, 2021 8:35AM  Carrier: Bakke 

Insert LC: 21.0346.09001 Title: 10000

REPORT OF STANDING COMMITTEE
HB 1410, as reengrossed: Judiciary Committee (Sen. Larson, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS (7 
YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Reengrossed HB 1410 was placed 
on the Sixth order on the calendar. 

Page 2, line 23, after "and" insert ", if the offender is the prevailing party, may"

Page 3, line 19, after "and" insert ", if the offender is the prevailing party, may"

Renumber accordingly
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To: House Judiciary Committee
From:  Christopher Dodson, Executive Director
Subject: House Bill 1410 - Protection of Religious Exercise in State Actions and 
Institutions
Date: March 29, 2021

The North Dakota Catholic Conference supports HB 1410 to ensure basic 
protections for religious exercise in state institutions and during emergency 
orders.

The nationwide pandemic has brought renewed attention to how government 
actions can, intentionally or not, restrict the exercise of religious freedom. For the 
most part, North Dakota has been spared the imposition of rules and policies 
unduly interfere with religious activity. Nevertheless, both the state and people of 
faith could benefit from established protections and parameters in the law.

Despite its length, HB 1410 is very simple.  It applies what is known as the strict 
scrutiny standard and the principles set forth in several recent U.S. Supreme 
Court cases to (1) state emergency orders and (2) government institutions.  By 
doing so, HB 1410 sets forth standards in state law that are mostly already 
required under federal law or the Supreme Court.

Each section applies the same three legal standards, but the language differs 
slightly because of their circumstances.  For purposes of discussion, we can 
break these down to sections 3 and 5, concerning emergency orders, and 
sections 1, 2, and 4, concerning state institutions.1

Emergency Orders 

If Sections 3 and 5 of HB 1410 look familiar it is because they are identical, word 
for word, to Senate Bill 2181, which this committee gave a Do Pass 
recommendation, unanimously passed the Senate, overwhelmingly passed the 
House, and was sent to the Governor on March 25.2

A quick review will help explain the remaining sections.  The sections apply the 
“strict scrutiny” standard that applies to all federal laws and rules under the 
Religious Freedom Restoration Act (RFRA), and all laws and policies in a 
majority of the states. It provides strong protection for religious freedom while 
allowing the state to act if it has a legitimate and compelling interest and uses the 
least restrictive means. 

The changes also codify the principle that the government cannot treat religious 
activity more severely than comparable secular activity unless it can show that 
the religious activity poses a poses a greater risk. This principle is in line with the 
U.S. Supreme Court Case of Church of Lukumi Babalu Aye, Inc. v. Hialeah  and  3

recent decisions such as Roman Catholic Diocese of Brooklyn v. Cuomo.  The 
constitutional requirements are clearly discussed in Cuomo.  The Constitution 
requires “a minimum requirement of neutrality” to religion.  Government cannot 
“single out” religious activity, treat comparable activity “less harshly,” or engage in 
“disparate treatment” of religion.

103 South Third Street 
Suite 10

Bismarck ND 58501
701-223-2519

    ndcatholic.org
ndcatholic@ndcatholic.org

Representing the Diocese of Fargo 
and the Diocese of Bismarck

#10918
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Government Institutions 

Sections 1, 2, and 4 of HB 1410 apply the same parameters to the state’s government 
institutions. Since it comes first in the bill, we will look at Section 1, concerning local jails.  
However, the three sections are substantially identical.  

It states that a correction facility may not:

(a) Substantially burden the exercise of religion by an offender in the custody of the 
correctional facility unless the burden is in furtherance of a compelling governmental 
interest and is the least restrictive means of furthering that compelling governmental 
interest; 

(b) Treat religious conduct more restrictively than any comparable secular conduct unless 
the correctional facility demonstrates the disparate treatment is necessary to further a 
compelling penological interest and is the least restrictive means of furthering that 
compelling penological interest; or 

(c) Deny clergy access to an offender in the custody of the correctional facility for the 
purpose of providing religious services unless the correctional facility demonstrates the 
denial is necessary to further a compelling penological interest and is the least restrictive 
means of furthering that compelling penological interest. 

The subsection (a) is almost identical to the sections of HB 1410 and SB 2181 we discussed 
concerning emergency orders.  However, rather than coming from RFRA, the language comes 
from the federal Religious Land Use and Institutionalized Persons Act (RLUIPA).   RLUIPA 4

applies the strict scrutiny standard to all prisons, jails, state hospitals, developmental centers, 
and the similar institutions at the federal, state, and local level.  In other words, the local jails, 
DOCR, and DHS already have to comply with what is required by the first subsection.  It 
requires nothing new from our state facilities.  It merely codifies the practice into state law.

Like the sections dealing with emergency orders, the other two subsections codify the 
constitutional principles that the state cannot treat religious activity more harshly than 
comparable secular activities, including when it comes to visitation by clergy.  

For many religions, essential religious activities can only be provided by a member of that 
religion’s clergy.  In the Catholic faith, for example, only a priest can hear confessions or say 
mass.  HB 1410 does not say that access to clergy can never be restricted.  What it does say, in 
line with the court opinions and the respect for fundamental freedoms, is that patients, residents, 
and inmates should not be denied access to clergy unless there exists a compelling 
governmental or penological interest and the denial of access is the least restrictive means of 
furthering the governmental or penological interest.  After consultation with the county 5

correctional facilities and DOCR, HB 1410 was amended to clarify the language so that it only 
furthers this intention.

Finally, each section contains a provision allowing an aggrieved individual to seek judicial 
remedy, which, if it is given, is usually in the form of an injunction.  This should not unleash a 
flood of frivolous litigation since RLUIPA already provides a judicial remedy.  To reassure 6

correctional representatives, HB 1410 was amended to require aggrieved persons to exhaust 
their administrative remedies before seeking any judicial relief.7
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Some persons may ask why, if what is required in HB 1410 is already required by RLUIPA or is 
done through existing internal policies, HB 1410 is needed.  Firstly, federal law and internal 
policies can change. Codifying these important policies assures their continued existence. 
Secondly, the state legislature is the appropriate venue for establishing these protections and 
parameters for its residents and its facilities.

In conclusion, House Bill 1410 is about protecting our religious freedom now and in the future. 
Religious freedom is one of our fundamental rights, built into who we are as human persons and 
our nation’s founding principles.  House Bill 1410 commits our state to protecting those 
principles during health emergencies and whenever we place a person in an institutionalized 
setting.  

We urge a Do Pass recommendation.

       

 Section 1 concerns county and city jail facilities. Section 2 concerns Department of Corrections and 1

Rehabilitation (DOCR) facilities. Section 3 concerns actions by the State Health Officer.  Section 4 
concerns facilities under the jurisdiction of the Department of Human Services (DHS).  Section 5 concerns 
emergency orders by the Governor.  

 Under Article V, Section 9 of the North Dakota Constitution, the Governor has until the end of 2

Wednesday, March 31 to sign SB 2181 or it becomes law.  If it becomes law, we recommend no changes 
to Sections 3 and 5. 

 508 U. S. 520, 537–538 (1993).3

 RLUIPA states:4

(a)General rule
No government shall impose a substantial burden on the religious exercise of a person residing in 
or confined to an institution, as defined in section 1997 of this title, even if the burden results from 
a rule of general applicability, unless the government demonstrates that imposition of the burden 
on that person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmental interest.

42 U.S. Code § 2000cc–1

 RLUIPA and the subsection (a) of the bill do not protect against disparate treatment. Subsections (b) 5

and (c) are needed to statutorily prevent the type of disparate treatment prohibited under Lukumi and 
Cuomo.

 RLUIPA states:6

(a) Cause of action
A person may assert a violation of this chapter as a claim or defense in a judicial proceeding and 
obtain appropriate relief against a government. Standing to assert a claim or defense under this 
section shall be governed by the general rules of standing under article III of the Constitution.
If RLUIPA has not resulted in a flood of frivolous litigation, there is no reason that HB 1410, which 
merely requires what is already in RLUIPA and required under Brooklyn Diocese would result in 
frivolous litigation.

42 U.S. Code § 2000cc–2.

 An additional amendment is being offered through the bill’s sponsor that is acceptable to the conference.7



 
 
 

 
 

 
 

Testimony in Support of House Bill 1410 

Mark Jorritsma, Executive Director 
Family Policy Alliance of North Dakota 

March 29, 2021 
 

Good afternoon Madam Chair Larson and members of the Senate Judiciary Committee.  My name is Mark 

Jorritsma and I am the Executive Director of Family Policy Alliance of North Dakota.  I am testifying in support of 

House Bill 1410 and respectfully request that you render a “DO PASS” on this bill. 

At its heart, HB1410 is intended to ensure fundamental protections for religious exercise in state institutional 

facilities and during emergency orders. But how important is religion in the setting of a state institution, such as 

a correctional facility? Perhaps the most comprehensive data on this may be from a study of prison chaplains in 

all 50 states by the Pew Research Center’s Forum on Religion & Public Life. It found the following.  

Overwhelmingly, state prison chaplains consider religious counseling and other 

religion-based programming an important aspect of rehabilitating prisoners. Nearly 

three-quarters of the chaplains (73%), for example, say they consider access to 

religion-related programs in prison to be “absolutely critical” to successful 

rehabilitation of inmates. And 78% say they consider support from religious groups 

after inmates are released from prison to be absolutely critical to inmates’ successful 

rehabilitation and re-entry into society.1 

Without a doubt, exercise of religious faith is critical in the rehabilitation of prisoners.  

Given the importance of religion, there is the obvious issue of religious freedom. Religious freedom, or our 
ability to seek the truth about God and live according to our beliefs, has been an essential part of America from 
the beginning. No other nation has such robust protection of religious freedom. James Madison described it as 
an “unalienable right.” The Declaration of Independence recognizes these rights as “endowed by [our] Creator.” 
The Constitution and other legal protections reflect the importance of religious freedom to America.2 These 
freedoms also extend to those serving sentences in correctional facilities and living in other state institutional 
facilities. 

Religious freedom also becomes of primary interest when one considers a case such as an emergency order, also 
addressed in this bill. As we have recently seen with COVID-19, the intrusion of the state into freedom of religion 
is a core issue to what it means to be Americans and have rights like those embodied in the First Amendment. 
Any effort to target our freedom to worship, teach, and live out our beliefs is an attack not just on human 
dignity, but on the very foundation that has made America strong.  

  

#10922



 
 
 

 
 

 
 

 

It is for these reasons that I respectfully ask you to vote House Bill 1410 out of committee with a “DO PASS” 

recommendation.  

I would now be happy to stand for any questions.  

 
1 https://www.pewforum.org/2012/03/22/prison-chaplains-exec/ 
2 What You Need to Know About Religious Freedom, The Heritage Foundation, Dec 1, 2018  
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SENATE JUDICIARY COMMITTEE 
SENATOR DIANE LARSON, CHAIRMAN 

MARCH 29, 2021 
-- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- --  

MOLLY GOEBEL, SPECIAL ASSISTANT ATTORNEY GENERAL,  
NORTH DAKOTA DEPARTMENT OF CORRECTIONS & REHABILITATION 

PRESENTING NEUTRAL TESTIMONY HOUSE BILL 1410 
 

Chairman Larson and members of the Senate Judiciary Committee, for the record, 

I am Molly Goebel, Legal Counsel for the North Dakota Department of Corrections and 

Rehabilitation (DOCR). I am here today to provide neutral testimony regarding House Bill 

1410. Attending in person today are Colby Braun, DOCR Director of Facility Operations, 

and Lance Anderson, DOCR Deputy Director of Facility Inspections.   

Currently, North Dakota state and local correctional facility residents’ rights to 

religious practices are protected by the Constitution; the Religious Land Use and 

Institutionalized Persons Act (“RLUIPA”), which is applicable to North Dakota state and 

local correctional facilities; and North Dakota state and local correctional policy, 

procedure, and practice.  

In relevant part, House Bill 1410 adds a cause of action in state law similar to that 

provided by RLUIPA. The DOCR and correctional facilities previously identified concerns 

related to some of the technical language and the initial bill’s initial lack of a requirement 

to exhaust administrative remedies prior to filing suit. The DOCR appreciates the 

amendments proposed by Representative Vetter to address these concerns, which are 

now incorporated into the Second Engrossment. Additionally, the DOCR is supportive of 

the proposed amendment presented by Representative Vetter today to clarify attorney’s 

fees and costs are only available in cases against state and county correctional facilities 

in which the individual in custody prevails.   

Chairman Larson and members of the committee, I will now stand for questions.  

#10935



 
  

  
 
  

 

American Atheists 
225 Cristiani St. 
Cranford, NJ 07016 

phone 908.276.7300 
fax 908.276.7402 
www.atheists.org 

March 26, 2021 

 

The Honorable Sen. Diane Larson 

Chairperson, Senate Judiciary Committee 

600 E Boulevard Ave.  

Bismarck, North Dakota 58505 
 

Re:  AMEND HB 1410, Testimony from American Atheists regarding legislation concerning 

protection for religious freedom 

 

Dear Chairperson Larson and Members of the Senate Judiciary Committee: 

 

American Atheists, on behalf of its constituents in North Dakota, writes in opposition to HB 1410, a 

bill that seeks to protect religious freedom by placing limits on public health restrictions to allow in-

person religious activities during a public health crisis. Although North Dakota does not have a 

Religious Freedom Restoration Act (RFRA), this bill introduces RFRA-like language into the law that 

may have unforeseeable consequences. Nevertheless, there is much in this bill to be admired. 

Therefore, we recommend that you remove the harmful, RFRA-like provisions of this bill and 

continue consideration of the measure.  

 

American Atheists is a national civil rights organization that works to achieve religious equality for 

all Americans by protecting what Thomas Jefferson called the “wall of separation” between 

government and religion created by the First Amendment. We strive to create an environment 

where atheism and atheists are accepted as members of our nation’s communities and where 

casual bigotry against our community is seen as abhorrent and unacceptable. We promote 

understanding of atheists through education, outreach, and community-building and work to end 

the stigma associated with being an atheist in America. As advocates for the health, safety, 

and well-being of all Americans, American Atheists objects to efforts to subordinate the health 

and safety of all to the religious beliefs of a few. 

 

To contain outbreaks of COVID-19, governors and health departments across the country 

have issued public health restrictions to prevent in-person gatherings that may spread this disease. 

No one likes these restrictions, but most reasonable Americans realize they are necessary both 

to protect immune-compromised citizens and to hasten the end of the pandemic. Unfortunately, 

the Centers for Disease Control and Prevention (CDC) has shown that, despite good intentions 

and safety precautions taken, church services can serve as a vector for the spread of this deadly 

disease.1 Throughout the pandemic, many thousands of religious organizations and places 

of worship have adapted to these conditions by meeting safely through virtual gatherings.  

 
1 James A., Eagle L., Phillips C., Hedges D.S., Bodenhamer C., Brown R., Wheeler G., and Kirking H. (2020). High 
COVID-19 Attack Rate Among Attendees at Events at a Church – Arkansas, March 2020. CDC Morbidity and 
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American Atheists 
225 Cristiani St. 
Cranford, NJ 07016 

phone 908.276.7300 
fax  908.276.7402 
www.atheists.org 

 

HB 1410 is clearly an attempt to prevent government overreach of public health restrictions during the 

COVID-19 pandemic by establishing clear safeguards in specific areas of North Dakota law. The 

prohibitions this bill creates affecting correctional facilities, public health restrictions, and patients under 

the care of the state are fair and appropriate. Specifically, this language clarifies that the state may not, 

“treat religious conduct more restrictively than any secular conduct of reasonably comparable risk, 

unless the government demonstrates through clear and convincing scientific evidence that a particular 

religious activity poses an extraordinary health risk.” This provision has well-established support in First 

Amendment law, and it protects religious activity by comparing it to like secular activity.  

 

However, the bill overreaches where it prohibits the government from “substantially burden[ing] a 

person's exercise of religion unless the order is in furtherance of a compelling governmental interest and 

is the least restrictive means of furthering that compelling governmental interest.” This language is akin 

to RFRA, and it is likely to have unintended consequences. Moreover, the language is unnecessary 

because the aforementioned provisions already fulfill the goals of the legislature.  

 

RFRA is a common acronym for the Religious Freedom Restoration Act, a state law that provides that 

government action may only burden religious exercise if it meets a stringent legal test. In order to meet 

this test, the government must show that its action was intended to meet a compelling government 

interest and the action taken was narrowly tailored, meaning that alternative methods will not be as 

effective to meet the government’s goal. While RFRA laws were originally introduced at the federal and 

state level to protect religious exercise, in recent years RFRA language has used been in ways its 

supporters and sponsors would never have imagined, such as trumping nondiscrimination, public health, 

and safety laws. 

 

Especially when it comes to public health, the state government requires the flexibility to respond to 

emergencies appropriately, and the introduction of such a stringent test will hamper efforts to stop the 

spread of disease and deal with other emergencies.  

 

Further, although the RFRA language in this bill applies in limited circumstances, it is likely to permeate 

to other areas of the law. Once this compelling interest standard for religious exercise in public health 

matters is introduced to the law, courts will apply it in other areas not foreseen by this legislation. In 

some circumstances, RFRA language has been prevent people from accessing healthcare, such as 

emergency services, contraception, fertility treatments, and mental health counseling. When religion is 

used as a justification to deny healthcare, it puts patients’ health and well-being in jeopardy. 

 

 

 

 

 

 
Mortality Weekly Report, 69(20); 632-635, May 22, 2020. Available at 
https://www.cdc.gov/mmwr/volumes/69/wr/mm6920e2.htm. 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6920e2.htm
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American Atheists 
225 Cristiani St. 
Cranford, NJ 07016 

phone 908.276.7300 
fax  908.276.7402 
www.atheists.org 

Aside from the RFRA-like provisions, HB 1410 strikes a good balance by treating religious 

organizations the same as similarly situated secular ones. Therefore, we urge you to amend this 

legislation to remove the RFRA-like provisions. If you should have any questions regarding 

American Atheists’ position regarding HB 1410, please contact me at 908.276.7300 x309 or by email 

at agill@atheists.org.  

 

Very truly yours,  

 

 

 

Alison Gill, Esq.  

Vice President, Legal & Policy 

American Atheists 



Senator, 

In a pandemic it is up to the person and religious establishments to decide if they will go to a 

church or close a church = right to choose.  

The governor's EO were Unconstitutional, and AG Bar said the Constitution does not get thrown 

out the window in a pandemic!  

Other states already have had cases go through the courts clearly stating it was a violation of our 

first and 14th amendment rights to restrict us from going to church.  

This bill is a do pass! 

Thank you, 

--  

Mitchell S. Sanderson 

#10877



 

  

(202) 466-3234 
(202) 898-0955 (fax) 
americansunited@au.org 

Nikolas Nartowicz  
State Policy Counsel  

 

1310 L Street NW  
Suite 200 
Washington, DC 20005 

 

 
 
 

 
March 28, 2021 
 
The Honorable Diane Larson 
Chair 
Judiciary Committee 
North Dakota Senate 
600 East Boulevard 
Bismarck, ND 58505 

The Honorable Michael Dwyer 
Vice Chair 
Judiciary Committee 
North Dakota Senate 
600 East Boulevard 
Bismarck, ND 58505 

 
Re: Oppose HB 1410–Government Must Be Able to Protect Public Health 
 
Dear Chair Larson and Vice Chair Dwyer:  
 
On behalf of the North Dakota members and supporters of Americans United for Separation 
of Church and State, I write to express our opposition to HB 1410, which would limit the 
ability of government officials to adopt measures that restrict the religious exercise. We 
understand that in difficult times, many people look to their faith for comfort and guidance, 
but that does not mean religious activities cannot or should not be regulated during an 
emergency. This bill should be rejected because it is unnecessary, would adopt uncertain 
legal standards, and, unfortunately, would put the public health at risk. 
 
This Bill is Unnecessary 
Sections 1, 2, and 4 create a new state cause of action that would apply to free exercise 
claims in the state penitentiary, other correctional facilities, and institutions managed by 
the department of human services. These new provisions are unnecessary, as the federal 
Religious Land Use and Institutionalized Persons Act (RLUIPA) already applies to those 
institutions.1 RLUIPA prohibits the government from imposing a substantial burden on the 
religious exercise of a person in a state hospital or confined to prison unless the burden is 
in furtherance of a compelling interest and is the least restrictive means of furthering that 
interest. RLUIPA has been used by people who are in these institutions to obtain access to 
spiritual advisors, religious literature, and a religious diet, as well as the ability to wear 
facial hair according to religious custom.  
 
Sections 3 and 5 of the bill would limit the ability of the state health officer and governor to 
issue emergency orders that substantially burden any person’s exercise of religion. But the 
United States Constitution already protects the free exercise of religion. Recently, the U.S. 
Supreme Court issued several decisions holding that government can place limits on 

 
1 42 U.S.C. § 2000cc et seq. 
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religious activities in emergency situations2 so long as such limitations are neutral and 
generally applicable or “narrowly tailored” to serve a “compelling” state interest.3  
 
Religious exercise is also protected by the North Dakota Constitution, which says that the 
“free exercise and enjoyment of religious profession and worship, without discrimination 
or preference shall be forever guaranteed in this state.”4 The North Dakota Supreme Court 
has held that the “resolution of a conflict between the free exercise of religious beliefs and 
the state's interest in the health, safety, and welfare of its citizens requires a delicate 
balance to accommodate these interests.”5 Because these religious freedom protections 
already exist, there is no need for a new state law that would make it harder for 
government to protect the public health. 
 
Sections 3 and 5 Would Create New Vague and Uncertain Legal Standards  
It is a fundamental responsibility of the government to protect the public during an 
emergency, including a pandemic, and limiting its ability to do so could cost lives. Yet the 
bill would subject emergency orders to new and uncertain legal standards, making it 
harder to protect public health.  
 
For example, the bill would prohibit the governor and public health officials from 
regulating religion “more restrictively than any secular conduct of reasonably comparable 
risk, unless . . . a particular religious activity poses an extraordinary health risk.” The bill, 
however, does not define what constitutes an “extraordinary health risk,” and the term 
does not apply anywhere else in North Dakota law. The governor and public health officials 
would also be prohibited from treating “religious conduct more restrictively than 
comparable secular conduct because of alleged economic need or benefit.” But neither of 
these standards have been used in religious freedom cases elsewhere and could be 
interpreted broadly, significantly tying the hands of state officials in the future.  
 
Furthermore, this language is designed to apply in the pandemic, but the bill fails to limit 
the use of this provision to the pandemic or other health-related scenarios. This could 
result in unforeseen and unintended consequences. 
 
This Bill Would Put the Public Health and Safety at Risk 
Over the course of the pandemic, nearly two-thirds of the states temporarily suspended or 
limited all mass gatherings, including those at houses of worship.6 That is because, like any 

 
2 S. Bay United Pentecostal Church v. Newsom, 592 U.S. __ (2021) (striking down a prohibition on indoor 
worship services); Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S.Ct. 63 (2020) (striking down numerical 
limits on in-person worship where “the regulations cannot be viewed as neutral because they single out 
houses of worship for especially harsh treatment.”). 
3 Roman Catholic Diocese of Brooklyn, 141 S.Ct. at 66-67. 
4 N.D. Const. art. I, § 3. 
5 State v. Rivinius, 328 N.W. 2d 220, 224 (N.D. 1982). 
6 See e.g. Ga. Exec. Order 04.02.20.01 (Mar. 23, 2020); Ill. Exec. Order 2020-10 (Mar. 20, 2020); Ky. Cabinet for 
Health and Family Services Order (Mar. 19, 2020); La. Proclamation No. 41 JBE 2020 (Apr. 2, 2020); Me. Exe. 
Order 14 FY19/20 (Mar. 18, 2020); Md. Exec. Order 20-03-30-01 (Mar. 30, 2020); Mass. COVID-19 Order No. 
13 (Mar. 23, 2020); Okla. Exec. Order 2020-13 (Apr. 8, 2020). 

https://gov.georgia.gov/executive-action/executive-orders/2020-executive-orders
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-10.pdf
https://governor.ky.gov/attachments/20200319_Order_Mass-Gatherings.pdf
https://governor.ky.gov/attachments/20200319_Order_Mass-Gatherings.pdf
https://gov.louisiana.gov/assets/Proclamations/2020/modified/41-JBE-2020-Public-Health-Emergency.pdf
https://www.maine.gov/governor/mills/sites/maine.gov.governor.mills/files/inline-files/Executive%20Order%20to%20Protect%20Public%20Health%20.pdf
https://www.maine.gov/governor/mills/sites/maine.gov.governor.mills/files/inline-files/Executive%20Order%20to%20Protect%20Public%20Health%20.pdf
https://governor.maryland.gov/wp-content/uploads/2020/03/Gatherings-FOURTH-AMENDED-3.30.20.pdfhttps:/governor.maryland.gov/wp-content/uploads/2020/03/Gatherings-FOURTH-AMENDED-3.30.20.pdf
https://www.mass.gov/doc/march-23-2020-essential-services-and-revised-gatherings-order/download
https://www.mass.gov/doc/march-23-2020-essential-services-and-revised-gatherings-order/download
https://www.sos.ok.gov/documents/executive/1929.pdf
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virus, COVID-19 is just as likely to spread at religious gatherings as at other gatherings.7 
Indeed, numerous outbreaks of COVID-19 have been connected to houses of worship.8 As 
cases rise and fall, public health restrictions will likely need to change as well. Under HB 
1410, however, the state health officer might not be able to effectively respond to changing 
circumstances and instate gathering limits if needed to stop the spread of disease. 
 
The danger that the bill would create in non-pandemic scenarios is equally troubling. For 
example, in a worst-case scenario, if an accident caused an explosion at a chemical plant, 
the governor might have to close all schools, including religious schools, in an area that is 
highly hazardous. Or if the state were hit by tornadoes or flooding, the governor would 
need to enforce orders that keep all buildings in certain areas, including houses of worship, 
off limits because of damage. HB 1410 could prohibit government officials from issuing 
such orders, and as a result, North Dakotans could get sick, injured, or worse. 
 
Conclusion 
Many faiths teach that in emergency circumstances, protecting people’s lives comes first, 
and that it is an act of charity, justice, and love to stay home and to worship through 
alternative means. To protect people who attend religious worship services, as well as 
those who don’t, we should encourage these efforts, not create confusing legal standards or 
exempt religious activities from emergency restrictions. Thank you for your consideration 
on this important matter.  
 
Sincerely, 

 
Nikolas Nartowicz 
State Policy Counsel 
 
cc: Members of the Senate Judiciary Committee 

 
7 According to the Center for Disease Control, “[t]he more people an individual interacts with at a gathering 
and the longer that interaction lasts, the higher the potential risk of becoming infected with COVID-19.” 
Center for Disease Control and Prevention, Considerations for Events and Gatherings, Jan. 8, 2021. 
8 At least twelve people died and 213 people tested positive after a North Carolina church event. Mecklenburg 
County Government, COVID-19 Update on United House of Prayer for All People Convocation Events, Nov. 19, 
2020. After an Ohio man attended church service while infected, COVID-19 “spread like wildfire,” and 91 
people from five counties developed symptoms. Ohio Churchgoer with COVID-19 Infects 91 Others as State 
Struggles to Contain Spread of Virus, WKYC, Aug. 4, 2020. And in New Rochelle, New York, 100 people, most of 
whom were members of the same synagogue, were forced into quarantine after a man who was carrying the 
virus attended events at the synagogue. Joseph Spector & Jon Campbell, Coronavirus Quarantine Lifted in New 
Rochelle as N.Y. Changes Statewide Policy, Lohud, Mar. 28, 2020. 

https://www.cdc.gov/coronavirus/2019-ncov/community/large-events/considerations-for-events-gatherings.html
https://www.mecknc.gov/news/Pages/COVID-19%20Update%20on%20United%20House%20of%20Prayer%20for%20All%20People%20Convocation%20Events.aspx
https://www.wkyc.com/article/news/health/coronavirus/ohio-churchgoer-with-covid19-spread-virus-to-91-others/95-c0db094d-8dbe-4ecc-b69c-59e32bdf1de1
https://www.wkyc.com/article/news/health/coronavirus/ohio-churchgoer-with-covid19-spread-virus-to-91-others/95-c0db094d-8dbe-4ecc-b69c-59e32bdf1de1
https://www.lohud.com/story/news/politics/2020/03/28/coronavirus-quarantine-lifted-new-rochelle-ny-changes-state-policy/2933424001/
https://www.lohud.com/story/news/politics/2020/03/28/coronavirus-quarantine-lifted-new-rochelle-ny-changes-state-policy/2933424001/
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