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Minutes:                                                 14 attachments. 

 
Chairman Luick: Opened hearing on SB 2345. All senators are present. 
 
Senator Wanzek: See attachment #1 for testimony in support of SB 2345. He referenced 
the animal agriculture overview of his testimony. 
 
Senator Hogan: How did you establish the 60-day time frame for the review by the county 
or township board? 
 
Senator Wanzek:  It was suggested by the State Department of Health. I know there is 
language in there already for other zoning building permits and things like that that already 
have language similar to this where they have a 60 day period to react. 
 
Senator Hogan: One of the things we’ve heard from the Department of Health prior is that 
the application and the materials have to be complete before that clock starts, and that issue 
of is it a completed petition so all the information is in when the clock starts, does your bill do 
that? 

 
Senator Wanzek: I think Dave will be able to better answer those questions. 
 
Senator Hogan: It is 60 days and every time you set those time limits then you get into well 
we didn’t have this piece and that piece, so when does the clock start? 
 
Senator Wanzek: I think might defer that to the State Health Department. They are the 
experts and they deal with this on a regular basis. My interest is as an ag person. A vibrant 
animal ag industry in North Dakota would help reduce our bases cost, could put more money 
in my pocket as a feed producer. It presents all kinds of opportunities. I might mention in the 
bill, it does seem redundant at times, but there is part of the bill, that is basically providing 
the language and referencing the Department of Health where the other part gives effective 
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dates in that at the end of the bill. That’s because at some point in time in the next biennium 
if I am not mistaken, there division moves over to the Department of Environmental Quality. 
So it seems a bit redundant and it seems like a long bill, but it is not quite as long as it 
appears. The guts of the bill are that 60day time frame and period.  
 
Vice Chair Myrdal: My district borders the Canadian Border so we see this issue all the time. 
Just right across the border. I didn’t realize that value added ag is to keep the crops closer 
to home. They are just stunned we haven’t done that south of the border. They are much 
more heavy on regulatory nation than what we are generally. So, you’re talking about the 60 
day, have you had people attempt to set up an operation that keep getting rung through the 
ringer with local subdivisions and how much time it takes and how much does it take before 
they give up and go somewhere else? 
 
Senator Wanzek: We don’t have any in our district yet. I’ve heard some talk about some 
producers looking into expanding their operations and may be considering a hog barn or a 
dairy barn. None of them have gotten to that point where they have actually applied for a 
permit, or anything. We’ve heard of other examples throughout the state where there has 
been problems and anyway it just seems like there is more problems and you don’t see many 
of them getting built. They are constantly being deflected or stopped.  A lot of us in agriculture 
are getting a little frustrated with it and wondering. Again I need to emphasize over and over, 
that nobody is promoting irresponsible behavior. We want them done right. But once they are 
done right and they’ve complied and they’ve met the environmental and safety requirements 
and zoning and setbacks we’ve got to let them be built.  
 
David Glatt: Section Chief for North Dakota Department of Health Environmental Health 
Section. See attachment #2 for testimony in support of SB 2345. (16:08-) He explained the 
specific changes in the bill. A question was asked about the 60 days. It was taken from the 
building and zoning type language so it is nothing new there.  
 
Senator Hogan:  I think in terms of that date, the 60 day starts when all of the required permit 
notices are in, or at the initial application? Cause I know sometimes there’s follow-up and 
you don’t have everything so when does the 60-day period start? 
 
Mr. Glatt: When we get a completed application. A completed application is just kind of the 
first filling out what is the nature, scope and location. What are you planning to do, what type 
of animal, how many are you planning to have, and where it is going to be located. Once we 
get that, then we can move forward. Not to be confused, that’s not your completed designing 
or engineering plans and everything, but it says this location, this big, and this is what we 
want to do.  
 
Senator Hogan: So then the zoning authority would have to collect all of that data in that 60 
days. In another bill you talked about you wanted extended or open time frame to the 
completed until all the information was in, will the local jurisdictions have that same right? 
 
Mr. Glatt: I am a little confused on the question. Before we would move ahead having a 
completed application we would have all that information. So the information of nature, scope 
and location. They wouldn’t have to seek additional information. We know how big it is, where 
it is located, that type of thing. That would be the completed application. 
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Senator Hogan: Completed application. See that I think was a bid of the time line kind of 
question. 
 
Mr. Glatt: It’s is kind of pre-app and we need that to see how big is it what are you going to 
be raising, and location.  
 
Senator Hogan: That’s what I wanted to clarify. What’s the pre-app and what’s the full app? 
 
Mr. Glatt: The full app is everything. That would go through a public comment through our 
process. 
 
Senator Hogan: From the zoning perspective. How many of these have you reviewed over 
the last 4 or 5 years? 
 
Mr. Glatt: Oh, I will defer that to Carl because he’s been more involved in that as far as the 
number. I’ve seen those numbers and I can’t remember them. 
 
Senator Hogan: I think that is interesting for us to do, to look at what are we talking about in 
volume and then also how the sizes vary.  
 
Mr. Glatt: Sometimes it’s not so much the volume as how much time it takes. We want to do 
it right. We are really sticklers about how far it relates to nutrient management, and making 
sure that the waters are protected and everything has been done correctly. So that in itself 
is the one operation could take a long period of time. 
 
Senator Hogan: We adopted these model zoning standards at least many places, do you 
have any sense of maybe, or somebody from the county or the townships can answer this, 
how many counties and townships have adopted them and used them and modified them 
based on local needs? Sometimes they are modified. 
 
Mr. Glatt: My understanding there is 35 counties that have adopted those directly. I don’t 
know how many townships but we can get that number for you. There is a state law that 
really those township county zoning ordinances are not affective until put into a repository 
with our agency. So we keep that so we have map that so we have a map of the state. You 
can find out which townships have approved model zoning ordinances and what they are. 
 
Senator Klein: Legislation usually comes before us because there has been an issue or 
concern. As I’ve been reading the testimony I am trying to get a handle on what we’re doing 
here, but are we trying to set clear parameters so that when an organization comes in and 
wants to build one of these or do something that we know what the rules are and I think that 
one of the comments that Senator Wanzek used was increasing the ordinances beyond the 
parameters set by the state. Now what we are doing here is helping to clearly define that 
rules you have is the rules we look at and you can’t change the rules; in the middle of the 
game, is that kind of and be a significant help to your group to so you aren’t go to have 
lawsuits that could come about as you change the rules in the middle of the game. So this 
helps you folks, it helps the companies and everyone should know what the rules are as you 
go into this. 
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Mr. Glatt: That’s correct. It is not saying how to zone. The state has been very clear to set 
the boundaries of what the zoning, where you can operate within those boundaries as they 
are in the county or township. That has already been established. So we are not changing 
any of that. That stays the same. We have had some instances where that is unclear at the 
local level. When that is unclear, we have gone through full approval down to public comment 
and have done that type of work. At the end of the day, we say it’s good as long as it is good 
for the local zoning and local zoning is uncertain. So this it to provide some clarity not only 
for the producers but also for the land owners in the area. They know what the rules of the 
game are, and we are all going to play by that. 
 
Senator Klein: So I am hearing you say that we have a lot of issues that we discuss, that 
we are equal to and in this case the county or township could be greater than but they have 
to have a minimum standard as set by your agency but this does not limit them from creating 
an additional step or two? 
 
Mr. Glatt: The way I look at this bill is if an application comes in today. The first thing we 
have to look at is what do you have on the books today for zoning? That is the rules we’re 
going to play by. That is for certain. Prior to that point, townships they have the model zoning 
order ordinance they can adopt that as is, but I think state law says they can go 50% higher 
on the setbacks. No more than 50% higher. That is what is provided. So that doesn’t change 
any of that. It just says we need to know that when application comes in your notified what is 
on the books at that point. That’s what the rules we are going to play with. I want to be clear. 
This is looking forward; this is not looking backward. So any applications that have been put 
that we’ve already had in is historical this doesn’t apply to that, will be looking forward as we 
gook at new applications.  
 
Senator O. Larson: I guess I wanted to know what is the goal post that are being changed 
for example. What’s going in my head in our city we had people wanted chickens in their yard 
or whatever and there was a bunch of man-haters so they didn’t want roosters, because they 
were loud. So you could only have hens in there. Apparently hens aren’t loud and roosters 
are. What are the changes that people are changing the goal posts out on these things? 
 
Mr. Glatt: This doesn’t deal with the backyard chickens. This is more the larger operations 
and so what we are changing, the only thing we are changing here up front. We need to know 
what the zoning requirements are and if an application comes in and doesn’t meet the zoning 
requirements that are on the books that day, we’re not going to waste our time as a producer 
or as an agency to review all of that, spend all the time when we know that it is not going to 
be done. So it is basically putting the zoning issue up front, providing certainty and once that 
certainty is and then we would go to the rest of process. 
 
Senator Myrdahl: Is like a smell, is it like you can have 10 pigs or what is the requirement 
that they are talking about changing? I don’t understand, what is the setback? 
 
Mr. Glatt: That is the issue for the larger operations. What do you setback from? Those are 
the type of things that are looked at, what do you define as a residence? What do you define 
as a mile setback from what, and so that is all established currently in the law. So what we’re 
saying is with currently established law, what is your zoning? What have you decided to do? 
Did you adopt the model zoning ordinance then that is very specific on the setbacks and what 
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it is setback from? Did you modify the model zoning ordinance to go 50% beyond what that 
is for setbacks then that’s the rules we play by? So that is what is it. It doesn’t change any of 
that. What changes is, that we need to know up front before we start this process. What are 
the rules of the game? That is the only thing that kind of puts into law. 
 
Senator Myrdahl: I think what we’re talking about is the super bowl is coming up. The teams 
know the rules ahead of time, and it’s almost that simplified even though it looks more 
complicated. So basically what you’re saying if I apply and go through the application local 
subdivisions can’t start playing by different rules after that has been approved.  
 
Mr. Glatt: They get an application and the rules are set for that and they can set within the 
boundaries of the state law, they can change the zoning to address that, they have to follow 
state law.  
 
(30:13-33:55) Carl Rockman, Director of Water Quality with the ND Department of 
Health and soon to be Department of Environmental Quality. They’ve got the interesting part 
of the bill and now I will attempt to walk you through the more boring part of the changes. I 
have worked with the animal feeding operation through my career at the Department of 
Health for 15 years. As we look at these specific changes, I do want to point out why there 
seems to be so much repetition in the bill. There are 3 areas of law being addressed all with 
very similar language. First for counties, also for townships and then for the state in century 
code. Due to the transition of them in the Animal Health section through the North Dakota 
Department of Animal Quality, all three of those sections are being repeated again to reflect 
the DEQ rules. This transition also the reason for that contingent date in Section 5, that is 
solely based on the transition from the Department of Health to the Department of 
Environmental Quality. First off, paragraph 9, which is found in both the county and township 
sections assures the applicant that the ordinance in effect at the time of the application is 
valid and requires the decision from the local zoning authority within 60 days. It also allows 
the applicant 5 years to construct without a change in the citing requirements. Subsection D, 
which is found in the departments order of authority requires the zoning determination made 
by local zoning to be part of the initial application providing certainty that the applicant meets 
local zoning requirements before the department conducts its environmental review. It also 
restricts the department from requiring any additional setbacks beyond those of that local 
zoning decision. Subsection E, which is also found in the Department’s Order of Authority, is 
similar to paragraph 9, and again provides certainty for the applicant by clarifying that the 
zoning in effect at the time of application is valid. It also allows the applicant 5 years to 
construct without a change in the citing requirements. Senate bill 2345 makes changes to 
some existing definitions and provides new definitions where it is needed to provide clarity 
and consistency. The definition of animal feeding operation was changed in the county and 
township sections that to match what the Department of Health has for a definition. The types 
of structures the setback applies to have now been defined in the order authority section to 
provide clarity. In addition, the definition of animal units is now located all in one section for 
consistency. The county and township sections refer back to that section. The definitions 
also clarified to show that young animals that have not been weaned are not counted 
separately and finally the animal units for poultry have been changed to match the model 
zoning ordinance again to provide that consistency between the model ordinance and the 
state requirements. The Department also proposes that the attached amendments which are 
attached on the back of testimony. These amendments are to provide an additional 
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consistency and certainty and to correct a couple errors in omissions. The proposed 
amendments provide consistency by consolidating the language on the zoning prohibitions 
into North Dakota Century Code 23-25 and referencing the common definition of animal 
feeding operations for the central zoning repository. The proposed amendment provide 
certainty by removing unclear references to major scope and location and number of spots, 
and explicitly state the only time new zoning may apply. The proposed amendments also 
correct one typo and one omission.  
 
Chairman Luick: Carl the amendments that you proposed here is the lead sponsor of this 
aware of the amendments?  
 
Carl Rockman: I believe so. Chairman Luick: They’ve been talked over with them. Carl 
Rockman: I believe so. 
 
Senator Hogan: Would you go through how many applications going back to the original 
question that I asked?  
 
Carl Rockman: We were running around somewhere that I recall in past years, maybe 4 or 
5 which we would call large operations that would be over 1000 head of beef cattle or 
equivalent for swine or dairy cattle. Probably double that for small or medium operations and 
many of those small or mediums are existing operations that are either expanding or coming 
into compliance with our environmental rules. 
 
Senator Hogan: In terms of the local zoning review, are most of those done within that 60day 
time frame at this point or do you track that at this point? 
 
Carl Rockman: At this point I don’t have any data to track all of the local zoning portion and 
all I can say is that at every place it varies. Some of them it’s very simple its upfront with the 
application, and then some of them it has extended sometime. As Dave said a lot of it is just 
unclear. We may not be clear who has zoning authority in some cases. 
 
Senator Hogan: In term of my question about completed application, it is just like a letter of 
intent that this is what we broadly want to do, but if the zoning authority needs additional 
information before they make a decision can that really be done in 60 days. That is a pretty 
short window. 
 
Carl Rockman: Some information required for the local zoning to make their decision. It is 
certainly simpler than what we require for a full environmental review. The local zoning 
authorities are limited by state law what they can consider in that zoning review. Typically, 
we look at as looking at the location obviously, that is very important, also the size of the 
operation and what type of operation. Is it dairy, feedlot, or a swine operation? That 
information should be pretty easily obtained. Beyond that I am not sure what else would be 
required. 
 
Senator Hogan: Do they have public hearings? Local public health hearings and I am aware 
of the number of hearings and the concerns about smell and water primarily. Then does the 
local zoning authority have any real authority or is it kind of an automatic referral to you? 
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Carl Rockman: Yes, the local entity can still adopt their ordinance and if they require a 
hearing they can include that in their ordinance, the option is still there. That doesn’t change, 
that is not affected by this. 
 
Dave Glatt: I would like to add to that. Under state law, local zoning authority major scope 
and locates and that is what they look at. Now as it relates to water quality impacts 
appropriate nutrient management plans that is in the state pro-view under the permitting 
process. They can provide comment during the state public comment period.  
 
Senator Klein: I think Senator Hogan. I am trying to get this straight. We’re not addressing 
the zoning review, we’re concerned about changing the rules when we find out that there is 
a project coming and here we’re asking that we clearly know what the rules are because they 
still are going to have a zoning review with the rules they have in place. But the concern has 
been is the rules changing once they get going and then whoever is trying the project is 
struggling to know where the goal poles have gone?  I have one additional question. Carl if 
you could just kind. We know and we talk about CAFOs (concentrated animal feeding 
operations) and we talk about AFO’s, do you want to give us the kind of explanation of the 
difference? 
 
Carl Rockman: AFO’s is the broader term. So in a sense all CAFO’s are AFO’s. CAFO’s is 
a smaller subset of AFO’s. Typically, the way you become a CAFO is simply by size. We 
would consider once you hit that 1000 head, that would be considered a CAFO. Anything 
below that 800-900 head would typically be considered an animal feeding operation, although 
there is a couple of triggers related to discharges that may trigger them to become a KAFO. 
But as a smaller medium operation they are not going to want to be a KAFO and they are 
not going to operate to be a KAFO. That would only be the larger operations. That definition 
does come from the federal definition that we’ve incorporated in our rules.  
 
Senator Klein: The rules are considerably different CAFO versus AFO? You are heavily 
involved in the KAFO whereas the animal feeding operation there is nothing you do with that? 
 
Carl Rockman: No we do have involvement in all sizes of operations but obviously as you 
get larger the concerns become greater, so the regulations in our involvement in that does 
become greater once we go to a large CAFO type facility.  
 
Tom Bodine: Deputy Agriculture Commissioner. See attachment #3 for presentation in 
support of SB 2345 (39:53-44:02) 
 
Senator Hogan: This is an interesting chart when you look at 1930 and 1940’s. This is an 
area of agriculture we’ve never done much of, historically at least. Is that pretty accurate? Do 
you have any sense of that old numbers? 
 
Tom Bodine: It is a great question. When you look at North Dakota and it’s one of the things 
that we talked about. I would say in the late 1990’s early 2000’s we didn’t have the crops we 
do now. We have the cereal grains to finish animals now. Before we didn’t have the 
technology where we were different variety when you look at corn and soybeans. But with 
those they are stable crops now in the state and we have the ability to finish it. 
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Tom Bodine: Continued with his testimony. (44:58-50:59)  
 
Senator Hogan: How many KAFO’s do you we have in North Dakota today? 
 
Tom Bodine: that would probably be a question to the Health Department. They have a list 
of those but it’s not anything real significant. 
 
Senator Hogan: Perhaps it will be helpful for us to look at the KAPO’s and APO’s around 
the state? Do you have a map with those available, that would be helpful? 
 
Emily Bendish: (51:49-57:05) North Dakota Stockman’s Association. She represented 
Julie Ellingson who usually testifies for the Stockman’s Association who was unavailable 
today. Emily read her testimony to the committee. See attachment #4 for testimony in support 
of SB 2345.  
 
Bart Schott: North Dakota Corn Growers Association. See attachment # 5 for testimony 
in support of SB 2345 (58:04-1:01:54).  
 
Randy Melvin: See attachment # 6 for testimony in support of SB 2345. (1:02:29-1:04:08). 
 
Senator O. Larsen: Were you involved in trying to get the hog operation in Buffalo then? 
 
Randy Melvin: My father was the individual selling the property to the individuals who are 
looking to build and I also served on the Township Board of Supervisors at the time. 
 
Senator O. Larsen: One of the individuals stepped up and was talking about an operation 
and then there is a fellow up in Berthold that raises pigs. I don’t know how many he raises 
up there, and I don’t know if you know about his operation. Can you give me a comparison 
of that size and what this size was to be, or do you know about that? 
 
Randy Melvin: I am not aware of the Berthold operation so I can’t comment on that. I just 
know the site at Buffalo political proposal is about 5,400 for a fill-in facility.  
 
Senator O. Larsen: I am hearing this change in the goal post thing and could you tell me 
exactly what these changes are so I can wrap my head around that. What it was when you 
had the permitting and what the department was that you did, and then these changes that 
happened? 
 
Randy Melvin: Just to clarify you’re looking at the timeline as far as proposal with the buffalo 
operations, is that what you want me to answer too?  
 
Senator O. Larsen: Yes. Randy Melvin: The Operation Buffalo as Mr. Glatt from the Health 
Department said is the web site of the North Dakota Health Department is where you can 
click on the counties and townships to see all the current zoning regulations. And really for 
any application coming into the state, that is the first steps. See where the current locations 
for that area. For the Operation at Buffalo they submitted their permit in the fall of 2015. 
December of 2015 is when the Health Department opened up for the 30 public comment 
period, to get initial approval with the public comment period. In February of 2016 the 
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township changed their zoning and they did expand out their setbacks to 50% that state law 
allows them to. So that is the timeline from December of 2015, with the permit, the 30- day 
comment period and initial approval to when a township change zoning. So the question here 
really comes down to and that’s why I believe this bill help find clarity is which zoning 
regulation is the site of Buffalo under? Is it under the existing when they submitted with 
application or is under the new zoning that went into effect the end of February of 2016. So 
that is really the question. It is to just to help provide clarity. This is not about the buffalo site 
with this, in my personal opinion. I think it is about just helping clarify for any new operation 
coming into this state who has an existing operation and wants to expand or a new individual 
who would like to build in the state. Let’s provide the clarity for them so that we know the 
answer ahead of time. 
 
Emmery Mehlhoff: NDFB supports this bill. (1:07:28-1:07:54) We appreciate the efforts of 
Senator Wanzek in this bill and all the comments of the people behind me. We think that the 
growth of animal agriculture in North Dakota is vital to the future of farming in ND, and we 
just urge a do pass on SB2345. 
 

Opposition 
 

Ron Fraase: See attachment #7 for testimony in opposition of SB 2345. (1:08:40-1:11-38) 
 
Senator Hogan: If you were on a township how long did your permitting process take in this 
situation? 
 
Ron Fraase: We have not yet received an application for a permit. They gave us a generic 
one, they didn’t communicate with us, so we got a generic one on the day we had our zoning 
meeting and I said you need a correct one and I will get it to you. We have never received 
from the applicants an official application that we would considered to be the right one. It was 
a real lack of communication. So that’s why the part about in here I mention to take it to the 
state permitting. They had nothing to take from us, they went right to the state. They ignored 
us.  
 
Senator Klein: It is also my understanding that the court suggested that they could go ahead 
now if they wanted too? 
 
Ron Fraase: I am sorry I don’t. I don’t understand. 
 
Senator Klein: This project went through the process and I know there was a lot of 
resistance. I believed the Attorney General or someone declared that this company could 
move forward because the rules at the time of application changed after their application was 
submitted. If they wanted to today, and probably wouldn’t want too, because of they don’t 
seem welcome, but nevertheless, couldn’t they move forward now? 
 
Ron Fraase: I don’t know if I am the official one to answer that. But the lawsuits and things 
that went on were a thoughtful community and we have never been involved in that. So our 
permit is still in-tact. Our zoning is in-tact. We still haven’t received an application for a permit 
from them. So as far as I am concerned all the legal part was something else not the township 
which is why I am talking on behalf of the township and local control.   
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David Keagle: See attachment #8 for testimony in opposition of SB 2345. (1:14:32-1:26:05) 
 
Randal Coon: See attachment #9 for testimony in opposition of SB 2345. (1:26:26-1:32:10) 
 
Roy Thompson: See attachment #10 for testimony in opposition of SB 2345. (1:32:39-
1:35:22) 
 
Paul Kasowski: See attachment #11 for testimony in opposition of SB 2345. (1:35:06-
1:38:36) 
 
Senator O. Larsen: I was wondering have you ever gone up to the facility up by Berthold 
and seeing that operation? 
 
Paul Kasowski: They put all these facilities smack in the middle of a section line. There is 
one road going up to them, because they don’t want anybody driving by or seeing them. They 
don’t want anybody close to them. So it is impossible. 
 
Senator O. Larsen: So you haven’t gone up to the one at Berthold off to the side of the 
highway? 
 
Paul Kasowski: All you can see is the drive by. The one by Oakes, that opened here recently 
they had an open house before it ever opened to let people look at it. But from that day 
forward they will not let anybody get in there. 
 
Liane Stout: See attachment #12 for testimony in opposition of SB 2345. (1:39:50-1:43:05)  
 
Kayla Pulvermacher: See attachment #13 for testimony in support of SB 2345. (1:43:21-
1:44:32) 
 
Liz Anderson: See attachment #14 for testimony in opposition of SB 2345. (1:44:52-1:47:23)  
 

Chairman Luick closes hearing on SB 2345. 
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Senator Luick: called the Agriculture committee for discussion on SB2345. He asked the 
committee if they received a copy of the amendment. This has to be finished up today. 
We’ve got to move on this one. 
 
Senator Wanzek presented a proposed amendment on SB2345. 
 
Committee Discussion: 
 
Senator Wanzek: I just thought that I would bring the amendments down to you and try to 
assist you. I know that a couple of bills I introduced are kind of complex. Anyway 2345 is 
the animal feeding operation bill. In that bill we inadvertently in visiting with Mr. Glatt over 
struck the language about wintering cow, and the amendment basically puts that exemption 
in to make sure those situations where they bring the cows home for the winter and feed 
them in the farm area. We do not want to include them. I know visiting with the Stockman’s 
Association there is some fear that you know there is some existing animal feeding 
operations now that might be subject to a hearing and that, and as I understand it, there 
concern is about grandfathering those in. I am not quite grasping what they are saying yet. I 
did highlight in my Christmas bill the part of the bill that addresses existing animal feeding 
operations not being subjected to new regulations. 
 
Chairman Luick: Committee that would be on page 3, line 15, subsection #7.  
 
Senator Wanzek: I don’t know if that answers it. I have been in touch with Claire Ness of 
the Council to do some research on that concern and if it’s the wishes of us to get this bill 
up to the floor and out, before crossover, maybe that is something that we can address on 
the other side. It is not the intent of me as the sponsor to create new hurdles for existing 
livestock operations that are already there. If you read the guts of the bill, what Claire had 
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pointed out, it makes reference to if you’re going to construct an animal feeding operation. 
She said that in her mind is talking about new construction of new animal feeding 
operations. But she is doing some further digging to see and give me a legal opinion or 
advise on whether we are creating a problem for existing animal feeding operations. That’s 
not what we want to do. I provided you with a Christmas tree version with those 
amendments. But the Christmas tree version might be more important in 2346 because this 
amendment is a little more extensive. 
 
Chairman Luick: Senator Wanzek do we have time to move on this one?  
  
I have a motion of a movement on the amendments: Senator Klein 
2nd on that motion: Senator O. Larsen 
Roll: 6-0-0 
 
Chairman Luick:  
 
Senator Klein: I move SB2345 as amended 
 
2nd Senator Myrdal 
 
Senator Hogan: I have real concerns about the permitting time lines of the county and 
township levels because that 60-day cutoff period if all the information isn’t received it’s so 
black and white that I truly think that it creates problems at the local level. Because it says 
that action has to be taken even if they don’t have the information that they really feel they 
need. So, I am going to oppose this bill. 
 
Senator Klein: I think this bill got a long way to go. I think there is going be, in fact I’ve 
been told that there are different groups with a lot more discussion coming and maybe 
some of those things need to get addressed that it’s just at this point we’re about as good 
as we can get on this side. I know there’s going to be some improvements as we see it. I 
am guessing that Senator Hogan gets to vote against it a couple of times because it will be 
coming back and forth. I think we’ve got it the best as we can get it and in this short period 
now.  
 
Chairman Luick: I to have had those conversations so.  
 
Roll call vote: 5 yea, 1 no, 0 absent 
Amended and voted DO PASS 5-1. 
Senator Hogan voted no. 
Carrier: Chairman Luick  
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Minutes:                                                 Attachments #1-17 

 
Senator Wanzek, Co-Sponsor:  (Attachment #1) 
Iowa has three times the number of farms that North Dakota has on less acres. 
We fed 147,000 hogs in 2017 according to the USDA census in North Dakota.  Iowa feeds 
22,800,000 hogs.  This presents opportunity for even small operations. 
 
Farmers from Wisconsin farm about 12,000 acres.  There were 100,000 dairy cows within a 
15-mile radius.  They had a local market for their products.  Corn can be sold for $1 over 
the Chicago Board of Trade price.  This industry can be competitive in North Dakota. 
 
People that want to be in compliance and have been there for years would be 
grandfathered in with the amendment. 
 
Representative Skroch:  You have an argument in favor of the impact to the economy.  
What is the effect of the corporate farming law prohibition? 
 
Senator Wanzek:  This is not about corporate structure.  It does hinder the ability to raise 
the capital.  We are the only state that has that strict rule in place.  We want responsible 
development. 
 
Representative Skroch:  So our corporate farming prohibition isn’t impacting these 
operations? 
 
Senator Wanzek:  It would help if we had some exemptions. 
 
Representative Buffalo:  You mentioned Iowa.  As a public health professional, my 
concern is air quality.  There is a difference between the landscape of Iowa and North 
Dakota.  What is the contingency plan for protecting public health? 
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Senator Wanzek:  There are agencies regulating these industries.  Our Department of 
Health will make those decisions.  There is a lot of research that shows you can meet the 
goals of clean air and water.  This would give small towns more economic opportunity. 
 
Representative Brandenburg:  I am in support of the bill.  Small towns are getting 
smaller. 
 
David Glatt, Environmental Health Section Chief, North Dakota Department of Health:  
(Attachment #2) 
 
Karl Rockeman, Director of Water Quality:  (Continues with Attachment #2, page 2) 
amendments 
 
(32:03) 
Chairman Dennis Johnson:  The amendments would be repetitive to change every 
section. 
 
Karl Rockeman:  Correct.  It would be the same language for township, county, and state 
level. 
 
Pete Hanebutt, North Dakota Farm Bureau:  In support 
 
John Shockley, Attorney for North Dakota Farm Bureau:  (Attachments #3 & 4) 
 
The best way to solve this problem is to add clarification to this bill.  It is easier to show the 
law rather than go through the courts. 
 
The North Dakota Constitutional amendment is in conformance with these amendments.   
 
What we have seen from some counties is a violation of the constitution. 
 
Leave the environmental issues to the agencies that have the scientific knowledge.  The 
correct enforcement is with the Department of Health. 
 
Townships and counties can follow the model ordinance.  They just can’t create setbacks 
greater than the ordinance. 
 
Chairman Dennis Johnson:   Are you alright with the other amendments from the Health 
Department? 
 
John Shockley:   I think that moving the 5 years to 3 years is appropriate.  It is unlikely the 
financing will continue for 5 years.  The grandfathering in existing projects is a valid 
concern by the producers and we are in support.  90 vs. 60 days is a policy decision.  
Determining setbacks is easy with a GIS system.  60 days seems more than adequate to 
review an application.  90 days would also be acceptable. 
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(45:50) 
Julie Ellingson, North Dakota Stockmen’s Association:  (Attachment #5) 
Proposed amendment. 
 
(52:40) 
Representative McWilliams:  In your testimony you said “grandfathered operations would 
discourage them from going the extra mile to get the permit and contain the runoff.”  Have 
we seen any examples of that? 
 
Julie Ellingson:   Yes, we have seen examples.  Existing livestock operations that have 
been in the family for generations are not seeking to change anything other than to add a 
holding pond. The process can be difficult to work through and have backed away from 
seeking the permit and have continued to operate as they are.  With no holding pond, the 
runoff is not contained.  That is a disadvantage to the producer, the industry, and the state. 
 
Chairman Dennis Johnson:  If they are grandfathered in, are they still under the same 
oversight in law now? 
 
Julie Ellingson:  Yes. They need to adhere to the environmental regulations already in 
place in that community. 
 
(55:10) 
Tamara Heins, Executive Director for the North Dakota Pork Council:   We support this 
bill because it will help to make the process more transparent to the local community and 
provide a process for a livestock applicant to follow.  We ask for clarity.  We want to know 
what the laws are.  The current law is unclear and results in loose interpretation.  The only 
people making money are engineers and lawyers.  Activists have been able to use the 
ambiguity of our current law as a tactic to delay and deter private landowners from building 
animal feeding operations.  In some cases, permit holders have followed every law and yet 
are unable to complete their project.  The rules apply to all operations. 
 
We have worked with the North Dakota Livestock Alliance to identify livestock friendly 
townships and counties.  We try to use the Model Zoning Ordinance to work with townships 
and counties.  Many townships and counties don’t even know what they have for 
regulations.  Then when someone tries to follow what they believe is the law, then we have 
lawyers in litigation.  This bill will help give confidence for people to make the investment. 
 
Representative Buffalo:  What is the definition of an activist?  It is often used in a negative 
way. 
 
Tamara Heins:  In this instance, it is people who don’t want to see these facilities built for 
whatever their personal reasons are. 
 
Representative Buffalo:  A dialogue is what is needed to have a better understanding.   
Many believe activists are from low incomes who have experienced environmental racism. 
They are good stewards of the land and want to hold industry accountable.  They want 
clean water, air, soil and want to live a longer life. 
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Tamara Heins:   When someone is attacking your business and way of life, farmers in 
North Dakota want all the same things that you mentioned. 
 
Paul Becker, Ramsey County Farmer:  (Attachment #6) 
 
(1:05:00) 
Representative McWilliams:  What makes up the basis? 
 
Paul Becker:  Basis is the difference between the Minneapolis price or Chicago price and 
what we get for a cash price.  Our basis is high due to freight.  If we could use this locally, 
we could decrease that basis.  Now corn is trading at about $4 per bushel Chicago.  We 
can get $3.40.  So our basis is about 60 cents.  If the farm using the corn was close 
enough, that would change the basis. 
 
Clark Price, Washburn Farmer:  (Attachment #7) 
 
(1:08:45) 
Bart Schott, District 6 Director, North Dakota Corn Growers Association:   
(Attachment #8) 
 
(1:12:40) 
Representative McWilliams:  If corn was sold locally, would it have an overall impact of 
raising the market price of corn?  It would restrict the volume of corn going to the larger 
markets? 
 
Bart Schott:   It would raise the local price for corn.  55% of corn grown in North Dakota 
has to get exported.  The more we can use locally will lower our basis.  Most of the corn in 
the state goes to the ethanol industry.  The amount of corn acres grown over the last few 
years has greatly increased. 
 
Phil Murphy, North Dakota Soybean Growers:  The impact of safe animal feeding would 
provide an even greater advantage to soybeans than it would to corn.  We are in strong 
support of this bill. 
 
Representative Tveit:  (asked of Clark Price) At one time you had a large feedlot.  Would 
this bill help you advance that? 
 
Clark Price:  Yes. When you consider our family, there are four separate operations.  This 
would help to expand or add an operation. 
 
Representative Buffalo:  Being located by the Missouri River, do you dispose of the waste 
into the river? 
 
Clark Price:  No.  We have the lagoons.  We follow regulations.  All of our manure is 
managed according to the plan. 
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Representative Skroch:  In reference to the utilization of ponds, the farmers in my area 
pay to have that manure spread on their land because of the benefit to the soil.  They have 
to bid for it. 
 
Opposition: 
 
(1:18:50) 
Liz Anderson, Dakota Resource Council:  Profitability is the problem that is keeping 
young people from expanding.  This bill is directly talking about who gets to say what 
happens in their neighborhoods.  The restriction of local control is not a good idea.  It 
threatens the welfare of local citizens.  60 or 90 days is not enough.  Most of the local 
township boards are run by farmers or ranchers.  They may not check email.   
 
The changing of the animal unit is a huge concern.   Adding the word weaned is not good.  
A farrowing barn of 500 sows with three litters of 15 piglets is a huge number of animals 
that die, eat, and defecate.   
 
Five years is too long.  The word “petition” was used.  Today I have only heard the word 
“permit.”  There are several other terms that are ambiguous. 
 
I think this bill is unwelcoming to local governments.  When there is flooding, the ponds 
become part of a wider open area of water.  Keep the control at the local level. 
 
Representative Tveit:  You said part of the problem with agriculture is because it is not 
profitable.  This would help it to be more profitable. 
 
Liz Anderson:  It may not be helpful.  Is the corn sold directly or is there a place to process 
it?   
 
Representative Tveit:  The animals process the corn. 
 
Liane Rakow Stout, Concerned Citizens of Buffalo:  (Attachment #9)  Contains several 
hundred signatures.  Also refers to Dr. John Ikerd website on the bottom of page 2. 
 
(1:28:16) 
Representative Skroch:  Are you concerned that these livestock operations will fall under 
the title of corporate farms? 
 
Liane Rakow Stout:  It was a corporation that applied for the permit.  When they came to 
North Dakota they applied under an LLP.  They changed their application.  It was Pipestone 
Corporation out of Pipestone, Minnesota.  They are the third largest pork producer in the 
United States. 
 
Representative Dobervich:  With the proposed hog operation in Buffalo, what were the 
specific environmental issues that the community was concerned about? 
 
Liane Rakow Stout:   We did research before opposing it.  We worked with John Hopkins 
University.  Their report was alarming.  It has to do with air quality and water pollution.  
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There are gases that you don’t smell but are detrimental to your health. 180,000 piglets 
were going to be born there in one year.  Their holding tank/pit was as big as the Fargo 
Dome make of concrete and part of it was in the water table. Concrete will eventually leak.  
We have a very high water table which goes to the Red River.  We have done soil 
research.  There would be an over application of phosphorus.  That in turn would cause 
major problems in the water ways. 
 
Representative Tveit:   Were the signatures collected specifically for this Senate bill? 
 
Liane Rakow Stout:  No they were not.  They were in support of responsible agriculture 
when it comes to Concentrated Animal Feeding Operations. 
 
Representative Skroch: All of the concerns that you raised, were they addressed by the 
Health Department in viewing the permit for the operation in Buffalo? 
 
Liane Rakow Stout:  No.  They were required to reply to all of our comments in writing. 
Many times they were not able to give us an answer.  It was out of their reference point. 
 
Representative Skroch:  Were you able to respond to address those issues? 
 
Liane Rakow Stout:  No.  We had a public hearing.  Then changes were made to the 
nutrient management plan.  We were never part of that discussion.  They worked with 
Pipestone to help get their permit done.  Then a permit was issued without any further 
comment from us. 
 
Representative Skroch:  Do you feel there are properties in this bill that would prevent 
that from happening in the future? 
 
Liane Rakow Stout:  One of the concerns is not counting the piglets.  There would be 
10,000 baby pigs at any time.  They don’t want to count anything under 55 pounds.  Over 
the year that has a huge impact on the manure pit and setbacks. The townships need to 
have their ordinances in place.  The problem is there are over 2,400 townships in North 
Dakota.  They have to have their ordinances on file with the Health Department.  If it is not 
on file, the Health Department doesn’t have to go to the township first to get approval. 
 
Chairman Dennis Johnson:  The lobbyist for the townships is here to take that message 
back today to their annual meetings. 
 
Liane Rakow Stout:  We have been working with the Cass County Commissioners.  They 
are frustrated with getting township boards in compliance.  They are local farmers who step 
up.  They have a minimal budget.  This hog barn with a capacity of 9,000 would pay $386 
in county taxes because it was just listed as a farm building. 
 
Representative Skroch:  The way livestock is counted is spelled out in Century Code. 
 
Liane Rakow Stout:  It was in Century Code but it is being changed.  It used to be a piglet 
counted as .1 units.  They want to delete that so we don’t count the piglets.  They didn’t 
follow the code before. 



House Agriculture Committee  
SB 2345 
March 21, 2019 
Page 7  
   

Vice Chair Wayne Trottier:  Does Buffalo have a city lagoon? 
 
Liane Rakow Stout:  Yes. 
 
Representative Richter:  What is the damage that these operations are doing to the land? 
 
Liane Rakow Stout:   We were dealing with a large corporation from out of state.  They 
were not going to have a local family farmer living on that land.  One of the following 
speakers will address that. 
 
Representative McWilliams:  You are talking about pigs under 50 pounds.  That would be 
a violation of current law. 
 
Liane Rakow Stout:  It was in the Century Code listing them as a specific .1 units.  This bill 
is only counting weaned pigs.   
 
Representative McWilliams:  If it was in law and it became a problem, why was there not 
a corrective action? 
 
Liane Rakow Stout:   We did go to the Supreme Court.  The Supreme Court didn’t rule in 
our favor.  We did challenge that. 
 
Representative McWilliams:  Taking it out of Century Code and making the changes in 
this bill would more closely align with the Supreme Court decision? 
 
Liane Rakow Stout:  You could say that but I don’t know how you don’t count 180,000 
piglets. 
 
Representative Schreiber-Beck: Could you give me the name of the Supreme Court 
case? 
 
Liane Rakow Stout:  The Concerned Citizens of Buffalo vs. the North Dakota Health 
Department and Rolling Green Family Farms.  The date was August of 2017. 
 
Roy Thompson, Concerned Citizens of Buffalo:  (Attachment #10) 
 
(1:43:23) 
Representative Skroch:  Would there have been as much conflict if there would have 
been a larger setback? 
 
Roy Thompson:  The pit was equal to 3 football fields 10 foot deep.  It was under the floor 
of the facility. 
 
Lee Fraase, Buffalo:  (Attachment #11) 
 
(1:47:50) 
Randal Coon, Buffalo:  (Attachment #12) 
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(2:16) 
Representative Fisher:  This bill is to figure a way to have animal feeding operations and 
zoning regulations that are correct.  Can you propose how to fix this bill? 
 
Randal Coon:  I don’t think Buffalo was the location they should have been. 
 
Representative Fisher:   This bill is not about Buffalo. 
 
Randal Coon:  But we know this bill is because of Buffalo. 
 
Representative Fisher:  I did not know that. 
 
Representative McWilliams:  This bill would apply to the entire state.  You talk about lack 
of definitions.  Have you provided any of those definitions? 
 
Randal Coon:  That is not my job.  I don’t even know what the amendments are. 
 
Representative McWilliams:   You talked about health concerns of the people.  But you 
didn’t talk about any prior existing conditions.  I am more concerned about the bill and its 
implications across the state. 
 
Randal Coon:  You have to read the reports in its entirety.  The John Hopkins report said 
the gases vented into the air are detrimental to people’s conditions. 
 
Representative Tveit:  References have been made to the township not having adequate 
sources.  In Cass County do the townships have zoning ordinances. 
 
Randal Coon:  Yes.  All townships have ordinances. 
 
Madeline Luke, Internal Medicine Physician in Valley City:  (Attachment #13) 
 
(2:33:20) 
Representative Schreiber-Beck:  You spoke about regulation of odors.  Do you have any 
comments related to the bill?  Page 7, section 2 is regulation of odors and rules. 
 
Madeline Luke:  This goes down to local control.  People who live in the community know 
best what they can live with.   
 
Larry Syverson, Executive Secretary, North Dakota Township Officers Association: 
(Attachment #14) 
Suggested amendments are on page 2. 
 
Representative McWilliams:  If these amendments are adopted, would you be in favor of 
the bill? 
 
Larry Syverson:   It does force people to go through the local before they get to the state. 
Yes. We would be in support with the amendments. 
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Additional testimony submitted in opposition: 
 
Leon Pederson, Langdon and Daria Miller, Devils Lake:  (Attachment #15) 
 
Ron Fraase, Chair of Howes Township:  (Attachment #16) 
 
Randal Coon, Buffalo:  2nd submission  

--emailed testimony given during Senate hearing (Attachment #17) 
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provide a contingent effective date; and to provide an expiration date. 
 

Minutes:                                                 Attachments #1-3 

 
Chairman Dennis Johnson:  Amendment # .02003 (Attachment #1) 
We had four sets of amendments.  One each from the Health Department, Farm Bureau, 
Stockmen’s Association, and the Agriculture Department.  Each one is here to explain. 
 
Pete Hanebutt, North Dakota Farm Bureau:  Introduced John Shockley. 
 
John Schokley, Attorney for North Dakota Farm Bureau:  (Attachment #2)  
I am also the attorney that litigated the case of Ramsey County Farm Bureau vs. Ramsey 
County back in 2008.  The amendments we are proposing seek to codify that.  A copy of 
the case is attached. 
 
Counties and townships are not following appropriate case law.  We have to litigate to 
challenge an invalid ordinance.  That adds to the cost of putting in an operation.  This is not 
taking away local control.  It is control that didn’t exist in the first place as set forth by the 
North Dakota Supreme Court.  Trying to exceed what the Supreme Court has set in its 
case law also violates the Constitutional Amendment for the freedom to farm.  We also 
propose a modification to the setback distances regarding that it cannot exceed the 
setbacks in 23-25-11.  As a constitutionally protected activity, in a township there are only 
36 sections.   A setback of 1.75 miles zones out of existence these types of operations.  By 
law you can’t zone these types of operations out of existence as set forth in the 
constitution. 
 
We are asking for what is codified in the Supreme Court ruling and in the constitution.  
 
Representative Headland:   Is it your opinion in the case that had the group that was 
going to put the hog farm near Buffalo, the courts would have ruled in favor of the operation 
if they would have decided to sue? 
 



House Agriculture Committee  
SB 2345—Committee Work 
April 4, 2019 
Page 2  
   

John Shockley:  If it did exceed the type and number of animals, and the location, the 
Supreme Court would have found it invalid.  It is very clear that those are three things the 
counties and townships can regulate.  That was also passed by this legislature.   
 
There are ordinances being circulated that regulate nutrient management plans, closure 
requirements, bonding and security requirements beyond the animals and location. 
Nutrient management plans have been delegated to the health department.  That is where 
the scientific review is. 
 
Chairman Dennis Johnson:  Of all the amendments we have seen, the one with the red 
flag is the greater distance. 
 
John Schockley:  With the constitution protecting the right to farm, in order to regulate the 
distances there needs to be a compelling governmental interest.  There has to be a 
scientific basis behind that decision.  There are other cases dealing with religious 
freedoms.  It is most appropriate to resolve that by stating that it can’t be any greater than 
what is set forth in state law. 
 
Karl Rockeman, Director of Water Quality, Department of Health:   

1. Our amendments clarify what should be included in the petition.  The petition starts 
the process at the local level. 

2. The amendments identify that the requirements a facility must follow are set for three 
years after the conclusion of the department’s permit process.  The original bill had 
five years from the start of the process.  There was concern of how long the 
permitting process and judicial appeals might take.  

3. It sets the process for conditional use permit on the local level requiring it to be 
completed.  We propose 90 days.  I don’t see that in the draft.  

4. It also specifies when new regulations would apply.  When you apply, the regulations 
in force at the time are the ones to follow.   

5. It clarifies that the setbacks referred to are odor setbacks and not water quality.   
6. We also corrected what was left out of the first bill to provide consistency. 

 
Chairman Dennis Johnson: If it is left at 60 days rather than 90 days, does that create 
problems in your department? 
 
Karl Rockeman:   We will defer to your judgement. 
 
Representative Skroch: On page 4, lines 18-22, definitions of animal feeding operation. 
If a county approves an application, must they still have approval by the Agriculture 
Commissioner as described in line 2? 
 
Karl Rockeman:  That was not our amendment. 
 
Representative Dobervich:  On page 13, the weighting of animals, to determine how 
much of a unit an animal accounts for.  There is concern about piglets not being counted.  
A sow with a litter is rated higher than one that does not. Is that correct?  Is the proposal in 
line with what the overall environmental impact standard is across the country? 
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Karl Rockeman:  This doesn’t affect the design of the waste storage.  We have 
engineering standards that get into detail as far as size, weight, and a sow that is pregnant 
vs. one that has given birth.  This bill doesn’t change that.  It does clarify how we count for 
purposes of odor setbacks.  Then it does count those piglets that have not been weaned.  
Once the piglets are separated and weaned they are counted separately.  It is consistent 
with how EPA and the recent Supreme Court interpreted it. 
 
Representative Dobervich:  When a piglet is weaned, you said it is counted.  What size is 
it when weaned? 
 
Karl Rockeman:   Typically a weaned pig is less than 10 pounds.  After that they are sent 
to another facility and continue their growing. 
 
Chairman Dennis Johnson: How much difference is the count between one nursing and 
the one dry? 
 
Karl Rockeman:  There is an adjustment.  The weight will be very similar. 
 
Representative Richter: I can’t find the odor setbacks. 
 
Karl Rockeman:  That would be on page 12, line 9 of the original bill.   Also page 17, line 
9. That is the section that says the Department of Health may impose additional setback 
requirements.  We are proposing that clarification because we do provide based on manure 
application and distance from surface waters which is separate from the odor setbacks. 
 
Vice Chair Wayne Trottier:  Does the department do tests on odor? 
 
Karl Rockeman:  We test based on a complaint.  Our routine inspections do odor 
monitoring.  That is to alert the facility of potential problems before we have complaints. 
 
Vice Chair Wayne Trottier: Do you do the same for city lagoons, etc.? 
 
Karl Rockeman:  Yes, based on complaints.  It is not as common. 
 
Representative Skroch:  How many of these operations are running in North Dakota? 
 
Karl Rockeman:  We have almost 100 large CAFOs.  That includes all animal types. 
This bill relates to all the large operations.  We have permitted almost 700 small to medium 
size operations. 
 
Representative Skroch:  Of those CAFOs, how many are just hog operations?  How many 
investigations or citations for odor, water, etc. 
 
Karl Rockeman:  We do inspections annually at the large facilities.  We look at their 
records.  We look at the facility.  I don’t have specific numbers.  Violations are very rare.  
We have good operators in the state.  We have had odor violations.  The facility had to take 
steps to reduce the odors.  We no longer have facilities next to residences.  That has 
reduced the number of odor complaints. 
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Representative Skroch:  Would you feel that the half-mile setback will always be 
adequate to prevent those violations? 
 
Karl Rockeman:  We feel the setbacks in state law are sufficient.  We also recognize the 
locals may have areas in their jurisdiction where they feel a larger setback is needed. 
We defer to them on that decision. 
 
Representative McWilliams:  In law there are various setbacks.  Is there a setback 
greater than a half mile? 
 
Karl Rockeman:   ½ mile is the shortest. The highest is 1½ mile. 
 
Representative Headland:  How many permits have been applied for and been refused 
for not fitting in area? 
 
Karl Rockeman:  I can think of two instances due to problems with local zoning.  The most 
recent was the facility near Buffalo and a dairy.  That is over a period of 15 years. 
 
Chairman Dennis Johnson: What are your thoughts on the amendment that refers to the 
“greater distance than”? 
 
Karl Rockeman:  We will leave it to the committee’s judgment. 
 
Julie Ellingson, North Dakota Stockmen’s Association:  The colored bill, page 14, we 
asked for existing operations.  Those existing operations seeking an environmental 
compliance component giving a fast path to continue in the process.   
 
Tom Bodine, Deputy Agriculture Commissioner, North Dakota Agriculture 
Department:  The amendment is to look within government to see if the people stay with 
what the state allows.  Our law is forcing people to go to court to be in an operation.  We 
know there are counties that have gone beyond their authority.  The only way the 
regulations can be looked at, is to go to court.  That has happened in Ramsey County.  We 
want to keep people out of court.  We are not taking away local control.  We are creating a 
balance. 
 
Representative McWilliams:  If something is set on a line of a township or county, does 
that setback have to be a ½ mile from the edge? 
 
Tom Bodine:  If you are on the border, it would be on the county zoning ordinance.   
When a township goes over the authority of the state model, they are responsible for 
enforcing those regulations.  The state is not.  Animal agriculture is underdeveloped.  One 
of the reasons is the zoning ordinance.  We zone in miles.  Other states zone in feet.  
When it is so restrictive, you are restricting animal agriculture out of your township. 
 
Chairman Dennis Johnson:  The bill says the setbacks provided for in this section are 
subject to the approval of the Agriculture Commissioner.  The calls and emails that I have 
received are questioning why is the Agriculture Commissioner involved in this process?  
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This would be for a situation where you need someone to mediate.  Does the amendment 
have the approval of the Agriculture Commissioner?   
 
Tom Bodine:  We know there are townships that eliminated large scale operations.  The 
only way is to challenge it in that township.  If they go over their authority, there needs to be 
something besides the court system. 
 
Tom Bodine:  If they are over their authority, we can help to keep people out of court. 
If we regulated the oil industry like animal agriculture, we wouldn’t have what we have 
today. 
 
Representative Tveit:  Would this amendment regulate at the county edge also 
 
Tom Bodine:  Yes.  It is to create a fairness. 
 
Representative Skroch:  Page 4, line 1 subject to approval by the Agriculture 
Commissioner.  If a township disagrees, can the township still go to litigation or is the 
commissioner’s decision final? 
 
Tom Bodine:   The certification would still rest with the Department of Health.  We wouldn’t 
certify CAFOs. 
 
Chairman Dennis Johnson:  What are your thoughts on 60 days vs. 90 days? 
 
Tom Bodine:  The commissioner would be fine with either. 
 
Troy Coons, NW Landowners Association:  (Attachment #3) 
 
 
Representative Headland: Moved to adopt the amendment #.02003. 
 
Representative Satrom: Seconded the motion 
 
Representative Headland:  When we passed these setback distances years ago, I was 
the chair of the subcommittee that worked with the Department of Health and everyone 
involved.  We went beyond what we thought was right compared to other areas.  I don’t 
think this bill takes away authority.  We are just cleaning up the statute. 
 
Representative Buffalo:  Is there a current plan in place with public health as far as 
baseline data to ease the public’s mind. 
 
Dave Glatt, Environmental Health Section Chief, North Dakota Department of Health:  
We do not have any studies planned.  For the setbacks, we looked at other states.   
 
Representative Skroch:  There has been objection to this bill and the amendments from 
landowners.  I would like to know if they are satisfied with the amendments. 
 
Representative Headland:  They have had ample opportunity 



House Agriculture Committee  
SB 2345—Committee Work 
April 4, 2019 
Page 6  
   

Chairman Dennis Johnson:  If we pass the bill, it will be in conference committee with 
more opportunity to address those concerns. 
 
Representative McWilliams: It is important to have a baseline health data prior to 
installation in an area.  Does this bill stop the Health Department from doing that? 
 
Dave Glatt:   Those studies are labor intensive and take a lot of money. 
 
Representative McWilliams:  Could it be a simple survey of water quality and air quality? 
 
Dave Glatt:  You get what you pay for.  We operate systems that run 365 days so we can 
get a history of data. 
 
Representative Tveit:  I support the amendments.  North Dakota is an agriculture state. 
 
Representative Fisher: I will also vote for the amendments.  We can’t just market 
soybeans to China and hope they will buy.  We can add value with the farmers that want to 
use it as feed. 
 
A Roll Call vote was taken:  Yes  _11_, No __2__, Absent ___1__. 
 
Amendment is adopted 
 
 
Representative Headland:   Moved Do Pass as amended. 
 
Representative Tveit:  Seconded the motion. 
 
A Roll Call vote was taken:  Yes  _11_, No __2__, Absent ___1__. 
 
Do Pass as amended carries. 
 
Representative Richter will carry the bill. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2345 

Page 1, line 1, after the first comma insert "11-33-22," 

Page 1, line 1, remove the second "and" 

Page 1, line 2, after "58-03-11.1" insert ", and 58-03-17" 

Page 4, line 1, after "subsection" insert "are subject to approval by the agriculture 
commissioner and" 

Page 4, line 1, overstrike "vary by more than fifty" 

Page 4, line 2, overstrike "percent from" and insert immediately thereafter "be a greater 
distance than" 

Page 4, line 11, after the underscored period insert "The petition must contain a description of 
the nature. scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 
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Page 4, line 13, after the underscored period insert "If the county allows animal feeding 
operations as a conditional use, the county shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the county receives the petition must control the approval process, except the 
county shall make a decision on the application within sixty days of the receipt of a 
complete conditional use permit application." 

Page 4, line 16, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 4, line 17, replace "five" with "three" 

Page 4, line 17, remove "of the" 

Page 4, line 18, replace "board's determination or failure to object" with "the department issues 
its final permit and any permit appeals are exhausted. A board of county 
commissioners m�y not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

.Q.,. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 7, line 6, after "subsection" insert "are subject to approval by the agriculture 
commissioner and" 

Page 7, line 6, overstrike "vary by more than fifty" 

Page 7, line 7, overstrike "percent from" and insert immediately thereafter "be a greater 
distance than" 
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Page 7, line 16, after the underscored period insert "The petition must contain a description of 2 0f fo 

the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 7, line 18, after the underscored period insert "If the county allows animal feeding 
operations as a conditional use, the county shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the county receives the petition must control the approval process. except the 
county shall make a decision on the application within sixty days of the receipt of a 
complete conditional use permit application." 

Page 7, line 22, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 7, line 23, replace "five" with "three" 

Page 7, line 23, replace "of the board's determination or failure to object" with "the department 
issues its final permit and any permit appeals are exhausted. A board of county 
commissioners may not: 

g.,_ Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

b. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 7, after line 23, insert: 

"SECTION 2. AMENDMENT. Section 11-33-22 of the North Dakota Century Code 
is amended and reenacted as follows: 

11-33-22. Regulation of concentrated animal feeding operations - Central 
repository. 

4-:- Any zoning regulation that pertains to a concentratedan animal feeding 
operation, as defined in section 11-33-02.1, and which is promulgated by a 
county after July 31, 2007, is not effective until filed with the state 
department of health for inclusion in the central repository established 
under section 23-01-30. Any zoning regulation that pertains to 
concentrated animal feeding operations and which was promulgated by a 
county before August 1, 2007, may not be enforced until the regulation is 
filed with the state department of health for inclusion in the central 
repository. 

2-: For purposes of this section: 

&.- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate, or in an 
area ·.vhere the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 
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lr. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of concentrated animal 
feeding operations - Central repository. 

4-:- Any zoning regulation that pertains to a concentrated:m animal feeding 
operation af*i, as defined in section 11-33-02.1, is not effective until filed 
with the department of environmental quality for inclusion in the central 
repository established under section 23.1-01-10. 

2:- For purposes of this section: 

D() L0V /7 
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a:- "Concentrated animal feeding operation" means any livestocl< feeding, 
handling, or holding operation, or feed yard, ·.vhere animals are 
concentrated in an area that is not normally used for pasture or for 
gro•.ving crops and in •.vhich animal wastes may accumulate, or in an 
area •.vhere the space per animal unit is less than six hundred square 
feet (55.74 square meters]. The term does not include normal 
•.vintering operations for cattle. 

lr. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts." 

Page 12, line 8, after "58-03-11.1" insert ", unless the animal feeding operation is in existence 
by January 1, 2019, and there is no change in animals or animal units which would 
result in an increase in the setbacks provided for in this section" 

Page 12, line 9, after "additional" insert "odor" 

Page 12, line 13, replace "five" with "three" 

Page 12, line 13, replace "application is submitted" with "final permit is issued and any permit 
appeals are exhausted" 

Page 12, line 15, after "operation" insert "or there is a change in animal units which would 
result in an increase in the setbacks under this section" 

Page 17, line 8, after "58-03-11.1" insert ", unless the animal feeding operation is in existence 
by January 1, 2019, and there is no change in animals or animal units which would 
result in an increase in the setbacks provided for in this section" 

Page 17, line 9, after "additional" insert "odor" 

Page 19, line 14, replace "23-23-11" with "23-25-11" 

Page 20, line 11, after "subsection" insert "are subject to approval by the agriculture 
commissioner and" 

Page 20, line 11, overstrike "vary by more than fifty" 

Page 20, line 12, overstrike "percent from" and insert immediately thereafter "be a greater 
distance than" 

Page 20, line 21, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 
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Page 20, line 23, after the underscored period insert "If the township allows animal feeding 
operations as a conditional use, the township shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the township receives the petition must control the approval process, except 
the township shall make a decision on the application within sixty days of the receipt of 
a complete conditional use permit application." 

Page 20, line 26, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 20, line 27, replace "five" with "three" 

Page 20, line 27, remove "of the" 

Page 20, line 28, replace "board's determination or failure to object" with "the department 
issues its final permit and any permit appeals are exhausted. A board of township 
supervisors may not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

h.:. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 21, line 1, overstrike "Concentrated" and insert immediately thereafter "Animal" 

Page 21, line 1, overstrike "any livestock feeding, handling, or" 

Page 21, overstrike lines 2 through 4 

Page 21, line 5, overstrike "cattle" and insert immediately thereafter: "a lot or facility, other than 
normal wintering operations for cattle and an aquatic animal production facility, where 
the following conditions are met: 

ill Animals, other than aquatic animals, have been, are, or will be 
stabled or confined and fed or maintained for a total of forty-five 
days or more in any twelve-month period: and 

ill Crops, vegetation, forage growth, or post-harvest residues are 
not sustained in the normal growing season over any portion of 
the lot or facility" 

Page 23, line 9, after "subsection" insert "are subject to approval by the agriculture 
commissioner and" 

Page 23, line 9, overstrike "vary by more than fifty" 

Page 23, line 10, overstrike "percent from" and insert immediately thereafter "be a greater 
distance than" 

Page 23, line 19, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 23, line 21, after the underscored period insert "If the township allows animal feeding 
operations as a conditional use. the township shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
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the time the township receives the petition must control the approval process, except 
the township shall make a decision on the application within sixty days of the receipt of 
a complete conditional use permit application." 

Page 23, line 25, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 23, line 26, replace "five" with "three" 

Page 23, line 26, remove "of the board's determination or failure to" 

Page 23, line 27, replace "object" with "the department issues its final permit and any permit 
appeals are exhausted. A board of township supervisors may not: 

2..:. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

b. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 23, after line 27, insert: 

SECTION 6. AMENDMENT. Section 58-03-17 of the North Dakota Century 
Code is amended and reenacted as follows: 

58-03-17. Regulation of concentrated animal feeding operations - Central 
repository. 

+. Any zoning regulation that pertains to a concentratedan animal feeding 
operation, as defined in section 58-03-11.1, and which is promulgated by a 
township after July 31, 2007, is not effective until filed with the state 
department of health for inclusion in the central repository established 
under section 23-01-30. Any zoning regulation that pertains to a 
concentrated animal feeding operation and which was promulgated by a 
county or a township before August 1, 2007, may not be enforced until the 
regulation is filed with the state department of health for inclusion in the 
central repository. 

&. For purposes of this section: 

a:- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard, ·,vhere animals are 
concentrated in an area that is not normally used for pasture or for 
grov,•ing crops and in which animal wastes may accumulate, or in an 
area v,here the space per animal unit is less than six hundred square 
feet [56.74 square meters]. The term does not include normal 
wintering operations for cattle. 

lr. "Li·,estock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of concentrated animal 
feeding operations - Central repository. 

+. Any zoning regulation that pertains to a concentrated animal feeding 
operation and i,•,hich is promulgated by a township after July 31, 2007, as 
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defined in section 58-03-1 1 .1 .  is not effective until filed with the department "'{;j_,f G of environmental quality for inclusion in the central repository established 
under section 23.1 -01 - 10. Any zoning regulation that pertains to a 
concentrated animal f.ccding operation and which 'Nas promulgated by a 
county or a to·.-mship before August 1, 2007, may not be enforced until the 
regulation is filed v,·ith the department of environmental quality for inclusion 
in the central repository. 

2-:- For purposes of this section: 

a- "Concentrated animal f.ccding operation" means any livcstocl< feeding, 
handling, or holding operation, or f.ccd yard, where animals arc 
concentrated in an area that is not normally used for pasture or for 
gro·Ning crops and in which animal wastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term docs not include normal 
v,intcring operations for cattle. 

a:- "Livestock" includes beef cattle, dairy cattle, sheep, s·.vinc, poultry, 
horses, and fur animals raised for their pelts." 

Page 23, line 29, after "1" insert ", 2, 5," 

Page 23, line 29, replace "4" with "6" 

Page 24, line 3, after "1" insert ", 2, 5," 

Page 24, line 3, replace "4" with "6" 

Page 24, line 1 0, after "1 " insert ", 2, 5," 

Page 24, line 1 0, replace "4" with "6" 

Renumber accordingly 
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Date: 4/4/201 9 

Roll Call Vote #: 1 -----

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. SB 2345 

House Agriculture Committee 

D Subcommittee 

Amendment LC# or Description: 1 9.1 1 46.02003 ----------------------
Recommendation 

Other Actions: 

� Adopt Amendment 
D Do Pass D Do Not Pass 
D As Amended 
D Place on Consent Calendar 
D Reconsider 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D 

Motion Made By Rep. Headland Seconded By _R _ep� __ S_ a_ t _ro_m _ _ _ _ _  _ 

Representatives Yes No Representatives Yes No 
Chairman Dennis Johnson X Rep. Ruth Buffalo X 
Vice Chairman Wayne Trottier X Rep. Gretchen Dobervich X 
Rep. Jake Blum AB 
Rep. Jay Fisher X 
Rep. Craig Headland X 
Rep. Dwight Kiefert X 
Rep. Aaron McWilliams X 
Rep. David Richter X 
Rep. Bernie Satrom X 
Rep. Cynthia Schreiber Beck X 
Rep. Kathy Skroch X 
Rep. Bill Tveit X 

Total Yes 1 1  No 2 ----------- ---------------
Absent 1 ------------------------------
Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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House 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

Bl LL/RESOLUTION NO. SB 2345 

Agriculture 

D Subcommittee 

Amendment LC # or Description: 1 9. 1 1 46. 02003 

Committee 

-----------------------
Recommendation 

D Adopt Amendment 
IZI Do Pass D Do Not Pass D Without Committee Recommendation 

Other Actions: 

IZI As Amended D Rerefer to Appropriations 
D Place on Consent Calendar 
D Reconsider D 

Motion Made By Rep. Headland Seconded By _R_ep�. _T_ v_e _it ______ _ 

Representatives Yes No Representatives Yes No 
Chairman Dennis Johnson X Rep. Ruth Buffalo X 
Vice Chairman Wayne Trottier X Rep. Gretchen Dobervich X 
Rep. Jake Blum AB 
Rep. Jay Fisher X 
Rep. Craig Headland X 
Rep. Dwight Kiefert X 
Rep. Aaron McWilliams X 
Rep. David Richter X 
Rep. Bernie Satrom X 
Rep. Cynthia Schreiber Beck X 
Rep. Kathy Skroch X 
Rep. Bill Tveit X 

Total Yes 1 1  No 2 ----------- ---------------
Absent 1 ------------------------------
Floor Assignment _R _e._p. _ R_ i _c _ht _e _r ____________________ _ 

If the vote is on an amendment, briefly indicate intent: 
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REPORT OF STANDING COMMITTEE 
SB 2345, as engrossed: Agriculture Committee (Rep. D. Johnson, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended , recommends 
DO PASS ( 1 1  YEAS , 2 NAYS, 1 ABSENT AN D NOT VOT ING) .  Eng rossed SB 2345 
was p laced on the Sixth order on the calendar. 

Page 1 ,  l i ne  1 ,  after the fi rst comma insert " 1 1 -33-22 , "  

Page 1 ,  l i n e  1 ,  remove the second "and" 

Page 1 ,  l i ne  2 ,  after "58-03-1 1 . 1 "  i nsert " ,  and 58-03- 1 7" 

Page 4 ,  l i ne  1 ,  after "subsection" i nsert "are subject to approval by the agricu ltu re 
com m iss ioner and" 

Page 4 ,  l i ne 1 ,  overstrike "vary by more than fifty" 

Page 4, l i ne  2 ,  overstrike "percent from" and i nsert immed iate ly thereafter  "be a greater 
d istance than" 

Page 4 ,  l i ne 1 1 ,  after the u nderscored period i nsert "The petit ion must conta i n  a descript ion 
of the natu re, scope, and location of the proposed an imal  feed ing operat ion and a 
s i te map showing road access, the location of any structu re, and  the d istance from 
each structu re to the nearest sect ion l i ne . "  

Page  4 ,  l i ne  1 3 , after t he  underscored period i nsert " I f  t he  county a l lows an ima l  feed i ng 
operat ions  as a cond it ional  use, the cou nty sha l l  i nform the appl icant of the requ i red 
proced u res upon receipt of the petit ion, and the cond it iona l  use regu lat ions  in effect 
at the t ime the county receives the petit ion must contro l  the approval process, except 
the cou nty sha l l  make a decision on the appl icat ion with i n  s ixty days of the receipt of 
a complete condit ional  use permit appl ication . "  

Page  4 ,  l i ne  1 6 , after "provided" i nsert "an appl icat ion is subm itted promptly to  t he  state 
department  of health, the department issues a fi na l  perm it, and"  

Page 4 ,  l i ne 1 7 , rep lace "five" with "th ree" 

Page 4, l i ne  1 7 , rem ove "of the" 

Page 4 ,  l i ne  1 8 , rep lace "board 's determinat ion or fa i l u re to object" with "the depa rtment 
issues its fi na l  perm it  and any perm it appeals a re exhausted . A board of coun ty 
com m iss ioners may not: 

fl Regulate or impose zon i ng restrict ions o r  requ i rements on  an ima l  
feed ing operations or other  agricu ltu ra l  operations  except as 
expressly perm itted u nder th is sect ion: or 

� I mpose water qua l ity, closu re, s ite secu rity, lagoon, or  n utr ient plan 
regu lations or requ i rements on an imal  feed ing operat ions" 

Page 7 ,  l i ne  6 ,  after "subsect ion" insert "are subject to approval by the agricu ltu re 
commiss ioner  and" 

Page 7 ,  l i ne 6 ,  overstrike "vary by more than fifty" 

Page 7 ,  l i ne  7 ,  overstrike "percent  from" and i nsert immed iate ly thereafter  "be a greater 
d istance than "  

Page  7 ,  l i ne  1 6 , after t he  underscored period i nsert "The petition m ust con ta i n  a descript ion 
of the n atu re, scope, and location of the proposed an imal  feed ing operation  and a 
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s ite map showing road access, the location of any structu re, and  the d istance from 
each structu re to the nearest section  l i ne . "  

Page 7 ,  l i ne  1 8 , after t he  u nderscored period i nsert " I f  t he  county a l lows an ima l  feed i ng 
operations as a cond it iona l  use, the cou nty sha l l  i nform the appl icant  of the requ i red 
proced u res upon receipt of the peti t ion, and the cond itiona l  use regu lations in effect 
at the t ime the cou nty receives the petit ion must control the approval process, except 
the cou nty sha l l  make a decis ion on the appl ication with in  s ixty days of the receipt of 
a complete condi t iona l  use permit appl ication . "  

Page 7 ,  l i ne 22 ,  after "provided" i nsert "an appl ication is subm itted promptly to  the state 
department of health, the department issues a fi nal permit, and"  

Page 7 ,  l i ne  23 ,  rep lace "five" with "th ree" 

Page 7 ,  l ine 23, rep lace "of the board 's  determ i nation or fa i l u re to object" with "the 
department  issues its fi na l  perm it and any permit appeals are exhausted . A board of 
county comm iss ioners may not: 

a. Regu late or impose zon i ng restrictions or requ i rements on  an ima l  
feed i ng operations or other agricu ltu ra l  operations except as 
expressly perm itted under th is sect ion; or 

� I mpose water qual i ty, c losure, s ite secu rity, lagoon, or  n utr ient plan 
regulat ions or requ i rements on an imal  feed ing operat ions" 

Page 7 ,  after l ine 23 ,  i nsert :  

"SECTION 2.  AMENDMENT. Section 1 1 -33-22 of the North Dakota Century 
Code is amended and reenacted as fo l lows : 

11-33-22. Regulation of concentrated animal feeding operations -
Central repository. 

4:- Any zon i ng  regu lat ion that perta i ns to a concentratedan a n ima l  feed ing 
operat ion, as defined i n  sect ion 1 1 -33-02 . 1 ,  and wh ich is promu lgated by 
a cou nty after J u ly 3 1 , 2007, is not effective unt i l  fi led with the state 
department of hea lth for i nc lus ion in  the centra l  repository estab l i shed 
u nder  section  23-0 1 -30 .  Any zon ing regu lat ion that perta i ns  to 
concentrated an ima l  feeding operations and which was promu lgated by a 
cou nty before August 1 ,  2007, may not be enforced u nt i l  the regu lat ion is 
fi led with the state department of health for inc lus ion in the centra l  
repository. 

&. For purposes of this section: 

a:- "Concentrated animal feeding operation" means any livestock 
feeding, handling, or holding operation, or feed yard , where animals 
are concentrated in an area that is not normally used for pasture or 
for growing crops and in which animal wastes may accumulate , or in 
an area where the space per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&.- "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts . 

(Contingent effective date - See note) Regulation of concentrated 
animal feeding operations - Central repository. 
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4-:- Any zon ing regu lation that perta ins to a oonoentratedan an ima l  feed ing 
operation aoo, as defined i n  sect ion 1 1 -33-02 . 1 ,  is not effective u nti l fi led 
with the department of env i ronmental qua l ity for i nc lusion i n  the central 
repos itory estab l ished under  section 23 . 1 -0 1 - 1 0 .  

� For purposes of this section: 

a:- "Concentrated animal feeding operation" means any livestock 
feeding, handling, or holding operation, or feed yard , where animals 
are oonoentrated in an area that is not normally used for pasture or 
for grO'tving crops and in which animal wastes may aooumulate, or in 
an area where the space per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&.- "Livestock" inoludes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. "  

Page  1 2 , l i ne  8 ,  after "58-03- 1 1 . 1 "  i nsert ", u n less t he  an imal feed i ng operat ion is  i n  
existence by January 1 ,  201 9, and there is no change i n  an ima ls  o r  an ima l  u n its 
wh ich wou l d  resu lt in an i ncrease in the setbacks provided for in th is  section"  

Page 1 2 , l i ne  9 ,  after "add itiona l"  i nsert "odor" 

Page 1 2 , l i ne  1 3 , rep lace "five" with "th ree" 

Page 1 2 , l i ne  1 3 , replace "appl icat ion is subm itted" with "fi na l  perm it  is issued and any 
perm it  appea ls  are exhausted" 

Page 1 2 , l i ne  1 5 , after "operation" i nsert "or there is a change i n  an ima l  u n its wh ich wou ld 
resu l t  i n  an  increase i n  the setbacks under  th is section" 

Page 1 7 , l ine 8 ,  after "58-03-1 1 . 1 "  i nsert 1 1 ,  un less the an ima l  feed i ng operation is i n  
existence by January 1 ,  201 9, a n d  there i s  no change i n  an ima ls o r  an imal u n its 
which wou l d  resu lt in an i ncrease in the setbacks provided for in th is  section "  

Page 1 7 , l i ne  9 ,  after "add it iona l "  insert "odor" 

Page 1 9 , l i ne  1 4 ,  rep lace "23-23- 1 1 "  with "23-25- 1 1 "  

Page 20 ,  l i ne  1 1 ,  after "subsect ion" insert "are subject to approval by the agricu ltu re 
comm iss ioner and" 

Page 20,  l ine 1 1 ,  overstrike "vary by more than  fifty" 

Page 20 ,  l i ne  1 2 , overstrike "percent from" and i nsert immed iate ly thereafter  "be a greater 
d istance than"  

Page 20 ,  l i ne  2 1 , after the u nderscored period insert "The petit ion m ust conta i n  a descript ion 
of the n atu re, scope, and location of the proposed an imal  feed i ng operat ion and a 
site map showing road access, the locat ion of any structu re, and  the d istance from 
each structu re to the nearest sect ion l i ne . "  

Page  20 ,  l i ne  23 ,  after t he  u nderscored period insert " I f  t he  townsh ip a l lows an ima l  feed ing 
operat ions  as a cond it iona l  use, the townsh ip sha l l  inform the appl icant of the 
requ i red procedu res upon  receipt of the petit ion,  and the cond it iona l  use regu lations 
i n  effect at the t ime the townsh ip receives the petition must contro l  the approva l 
process, except the townsh ip sha l l  make a decis ion on the appl ication  with i n  s ixty 
days of the rece ipt of a complete cond it iona l  use perm it appl ication . "  
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Page 20 ,  l i ne  26 ,  after "provided" i nsert "an appl ication is subm itted promptly to the state 
department of health. the department issues a fina l  perm it. and "  

Page 20 ,  l i ne  27 ,  rep lace "five" with "th ree" 

Page 20 ,  l i ne  27 ,  remove "of the" 

Page 20, l i ne 28, replace "board 's determ inat ion or fa i l u re to object" with "the department 
issues i ts fi na l  permit and any permit appeals are exhausted . A board of townsh ip 
supervisors may not 

� Regu late or impose zon ing restrict ions or requ i rements on  an ima l  
feed i ng operat ions or other agricu ltu ra l  operations  except as 
expressly perm itted u nder th is  sect ion; or 

.Q,. I mpose water qua l i ty, closu re, s ite security, lagoon, or n utr ient plan 
regu lat ions or requ i rements on an imal  feed i ng operat ions" 

Page 2 1 , l i ne 1 .  overstrike "Concentrated" and insert immediate ly thereafter "An ima l "  

Page 2 1 , l i ne 1 ,  overstri ke "any l ivestock feed i ng ,  hand l i ng ,  or" 

Page 2 1 , overstrike l i nes 2 th rough 4 

Page 2 1 ,  l i ne  5 ,  overstrike "catt le" and i nsert immediate ly thereafter : "a lot or fac i l i ty. other  
than normal winteri ng operat ions for cattle and an aquatic an ima l  prod uct ion fac i l ity, 
where the fol lowing cond it ions are met 

ill An ima ls. other than aquatic an imals, h ave been, a re, or w i l l  be 
stabled or confi ned and fed or mainta ined for a total of 
forty-five days or more in any twe lve-month period; and  

ill Crops, vegetat ion, forage growth. or post-harvest res idues are 
not susta ined i n  the normal  growing season over any port ion of 
the lot or fac i l ity" 

Page 23 ,  l i ne  9, after "subsect ion" insert "are subject to approval by the agricu ltu re 
commiss ioner and"  

Page 23 ,  l i ne  9 ,  overstri ke "va ry by more than fifty" 

Page 23 ,  l i ne  1 0 , overstrike "percent from" and insert immed iately thereafter "be a greater 
d istance than" 

Page 23 ,  l ine 1 9 , after the u nderscored period i nsert "The petit ion m ust conta i n  a description 
of the natu re. scope. and locat ion of the proposed an imal feed i ng operat ion and a 
s ite map showing road access. the location of any structu re, and  the d istance from 
each structu re to the nearest section l i ne . "  

Page 23 ,  l i ne 2 1 , after the u nderscored period i nsert " I f  the townsh ip a l l ows an ima l  feed ing 
operations as a cond it iona l  use, the townsh ip sha l l  inform the appl icant of the 
requ i red procedu res upon receipt of the petit ion, and the cond it iona l  use regu lat ions 
i n  effect at the t ime the townsh ip rece ives the petit ion must contro l  the approva l 
process. except the townsh ip sha l l  make a decis ion on the appl icat ion with i n  s ixty 
days of the rece ipt of a complete cond it ional use permit appl ication . "  

Page 2 3 ,  l i ne  2 5 ,  after "provided" i nsert "an appl ication i s  submitted promptly to the state 
department of health. the department issues a fi na l  perm it. and"  

Page 23 ,  l i ne  26 ,  replace "five" with "three" 
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Page 23 ,  l i ne  26 ,  remove "of the board 's determ inat ion or fa i l u re to" 

Page 23 ,  l i ne  27 ,  rep lace "object" with "the department issues its fi na l  permit and any permit 
appea ls a re exhausted .  A board of townsh ip supervisors may not :  

a . Regu late or  impose zon i ng restrictions or requ i rements on  an ima l  
feed i ng operations or other  agricu ltu ra l  operations  except as 
expressly perm itted under  th is sect ion: o r. 

Q,. I mpose water qual ity. closu re, s ite security. lagoon, o r  n utr ient plan 
regu lations or  requ i rements on  an ima l  feed i ng operations" 

Page 23,  after l ine 27 ,  i nsert :  

SECTION 6. AMENDMENT. Sect ion 58-03- 1 7 of the North Dakota Century 
Code is amended and reenacted as fo l lows: 

58-03-17 . Regulation of Gonoentrated animal feeding operations -
Central repository. 

+. Any zon ing  regu lation that perta ins to a GonGentratedan an ima l  feed ing  
operation, as defined i n  section 58-03- 1 1 . 1 ,  and wh ich is p romu lgated by 
a townsh ip  after Ju l y  3 1 , 2007 ,  is not effective u nt i l  fi led with the state 
department of health for i nc lus ion in the central reposito ry estab l ished 
u nder  sect ion 23-0 1 -30 .  Any zon i ng  regu lat ion that perta i ns  to a 
concentrated an ima l  feed ing operation  and wh ich was p romu lgated by a 
cou nty or a townsh ip  before August 1 ,  2007 ,  may not be enforced u nt i l  
the regu lation is fi led with the state department of hea lth for inc lus ion in 
the central repos itory. 

2-:- For purposes of this seGtion: 

a:- "ConGentrated animal feeding operation" means any livestoGk 
feeding, handling, or holding operation , or feed yard , where animals 
are GonGentrated in an area that is not normally used for pasture or 
for growing Grops and in whiGh animal 1Nastes may aGGUmulate, or in 
an area where the spaGe per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not inGlude normal 
wintering operations for Gattie. 

&.- "LivestoGk" inGludes beef Gattie, dairy Gattie, sheep, s1Nine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of sonoentrated 
animal feeding operations - Central repository. 

+. Any zon ing  regu lation that perta ins to a GonGentrated an ima l  feed ing  
operation and whiGh is promulgated by a township after July 31 , 2007, as 
defi ned in section 58-03- 1 1 . 1 .  i s  not effective u nti l fi led with the 
department of environmental qua l ity for i nc lus ion i n  the centra l repository 
estab l ished under sect ion 23 . 1 -0 1 - 1 0 . Any zoning regulation that pertains 
to a GonGentrated animal feeding operation and 1NhiGh was promulgated 
by a Gounty or a township before August 1 ,  2007, may not be enforGed 
until the regulation is filed with the department of environmental quality 
for inGlusion in the Gentral repository. 

2-:- For purposes of this seGtion: 

a,. "ConGentrated animal feeding operation" means any livestoGk 
feeding, handling, or holding operation , or feed yard , where animals 
are GOnGentrated in an area that is not normally used for pasture or 
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for growing srops and in whish animal wastes may assumulate, or in 
an area where the spase per animal unit is less than six hundred 
square foot [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

b:- "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts . "  

Page 23 ,  l i ne  29 ,  after " 1 " i nsert " ,  2 ,  5 , "  

Page 23 ,  l i ne  29 ,  rep lace "4" wi th "6" 

Page 24,  l i ne  3, after " 1 "  i nsert " ,  2, 5 , "  

Page 24 ,  l i ne  3 ,  rep lace "4" with "6" 

Page 24, l i ne  1 0 , after " 1 " i nsert " ,  2, 5 , "  

Page 24 ,  l i ne  1 0 , rep lace "4" with "6" 

Renumber accord i ng ly 
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Minutes:                                                 Attachment # 1  

 
Chairman Luick: Opened the hearing on SB 2345. Roll call was taken, all members were 
present. The conference committee consisted of Senators Luick, Larsen, Hogan and 
Representatives Dobervich, Johnson and Trottier.  
Welcome to everyone. I took it upon myself to have legal counsel look at this stuff and get a 
jump start on coming up with other language to fix this problem. If you would turn to page 4 
of my amendment (Christmas tree version, Attachment #1). Let’s look at the Christmas tree 
version or the amendments. One of the problems we’ve had is the Agriculture Commissioner 
having the approval process of the location of these feedlots. I don’t think we want to have 
that responsibility on them. My amendment allows the Agriculture Commissioners office to 
work as a mediator and to work with an ombudsman as necessary to levitate between the 
parties to rectify the problems before it needs to go to litigation. Line 12-15 on page 4 of the 
Christmas tree version; you will see the mediation process is there. If that process doesn’t 
work, it can go to a court to litigate. That portion of litigation will always be there. My intentions 
are to make sure there is oversight of the positioning of these feedlots, the downstream 
negative impacts are addressed, the local townships and counties have input. I look at this 
no different from a tiling bill where we have considerations in necessity to look at whose being 
affected by this. That is how I look at this. There is the need to stay away from the possibility 
of abusive oversight. Abusive is strong maybe. In some cases there could be advantages 
taken in a township or county where someone might want to place a feedlot operation and 
personal issues between the parties’ stops that process. There is also the process of the 
right way to fill out the applications and who is notified properly. There are a lot of different 
issues with this bill that need to be addressed. With what I have here and a few more tweaks, 
I think we can walk away from here with something adaptable to not only specific townships 
with those problems, but going future. The process of how these future establishments and 
places they want to build go through the process properly. It will avoid a lot of problems we 
have today.  
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Representative Johnson: I think that in some of the conversation, the House concerns with 
the Agriculture commissioner, is when his name was brought forward to be a mediator, it was 
our understanding he will be this mediator it wasn’t our intent that he be in the position of 
granting permission. He offered his name and I questioned why he would want to get in the 
middle of something like this. He wants to help all parties involved whether that be the 
townships, counties, health department, and the producer. To be the mediator to help guide 
the process through. If they can resolve it at that level, fine. If not it would go on to court. 
Trying to help everyone involved save money without going to court. I would support this 
amendment of the Agriculture commissioner being the mediator  
 
Chairman Luick: I have a few extra copies of the amendment and the Christmas tree version 
for those in the audience.  
 
Senator Hogan: Thank you for doing all the work, most of this I really like. Line 3 is where 
the Local County or township has compelling objective evidence. I like that standard. We use 
that standard with drain tiles. The question is, within the 60-day time limit, how long does it 
take to get object evidence if you have to contract with someone to give you that? How do 
those 2 things work together? 
 
Chairman Luick: That question is out there yet. It was suggested to me maybe 90 days. My 
reply to that is that technical evidence gathering for tiling is 60-days. The reason we bumped 
it back to 60 days is the short construction period we have in ND. There could be some issues 
where they purposely go to the 90 days. I’m not saying that happens all the time. Where that 
ends up is, I don’t know. I think we will have to discuss it to see if 60 or 90 days is enough.  
 
Senator Hogan: In terms of getting objective evidence, would the township or county be 
responsible for securing it?  
 
Chairman Luick: Ok, who decides or deciphers that? 
 
Senator Hogan: Just wondering if you had in your head, and idea.  
 
Chairman Luick: No, my head is full.  
 
Senator Hogan: I like the Agriculture mediator.  
 
Chairman Luick: They don’t want to be the person to approve or disapprove. They want to 
be the mediator and provide an ombudsman if needed or to try to figure out the possibilities.  
 
Senator Hogan: I have lots of notes of things I really like. I like the definition of what the 
petition needs to contain, so we are more clear about that.  
 
Chairman Luick: On the back of this amendment, there are correctional things. Changing 
that 5-year construction period to a 3-year period, that is just an oversight. The new 
amendment I had was supposed to be here by now, but they are so busy upstairs. It changes 
in the back section, there are 2 places it identifies the county as where it should be the 
township or vice versa. I caught that this morning so that will be changing. 
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Senator Hogan: On page 9 when you added this section, can you tell us why that was 
added? Perhaps it is just technical corrections. 
 
Chairman Luick: I didn’t do that, Legislative Council did. They must have found something 
that needs to be inclusive in here.  
 
Senator Hogan: We might want to confirm what that is. 
 
Chairman Luick: I agree we need to do that. I don’t know why that is in here. Maybe next 
meeting Legislative Council can come down and lay that out for us. The extra green reading 
in the Christmas tree version refers to the language changed on page 4. I took this up to 
Claire last week, she was hoping it would be done by Friday but it didn’t work out. Yesterday 
morning I met with her again and we fixed a few things on it. On line 14 of page 4, if you start 
on line 13 between the parties. I was thinking of crossing out, “the person that requested the 
mitigation may bring a claim against the board of county commissioners in”; to take that out. 
I think that maybe both parties should be able to bring lawsuits not just the party that 
requested the mediation. I threw in the language “litigation may continue in a district court of 
competent jurisdiction”. The other part of this is that on line 3, same page, to change the 
verbiage so that it varies for local control, county by county rather than a blanket across the 
state; to give the local jurisdiction a little more authority in how they regulate. What I mean 
by that is this, when I changed the permitting process from the state water commission to the 
local county water boards in 2011, the purpose of that is the local people have a better idea 
of the soil types, geography, the people themselves. The state water commission should not 
be the ones overseeing this. They are in Bismarck and it’s too distant and expensive for them 
to monitor all of these projects. This too I believe, the county should have some sort of 
flexibility. Their situations may vary as well. If the topography or soil types are different, the 
control of a setback may not vary as far as odor, but maybe the water containment areas, 
maybe the injection places may vary. That is my opinion; I want you all to think of that as 
well. That extra 50% set back in law today, I feel if there is a case where that is being abused 
that objective evidence will put an end to that. If there is not a need for that extra 50% of 
setback, maybe they don’t get that luxury as well. It won’t be a free for all if a township board 
is being belligerent. We did run across this with some counties in the tiling aspect of this. It’s 
not nice. I am hoping that by the time we get though with this we will have enough ideas to 
piece this together in a more scientific manner, more logistic manner. So we can all feel good 
about where we are with this. I appreciate any input, questions, when I run these committees 
I make sure everyone has a voice in it. We at the table are making the final decisions before 
it goes to the floor, but if we put everyone’s head together, we will have a better product.  
 
Representative Johnson: Page 4 line 23 where we talk about the township and the 
counties. It is their responsibility on one of these sightings, nature, scope and location. Where 
does their back finding stop and the health department take over? 
 
Chairman Luick: In some townships, you have very capable individuals; they may even 
have degrees in biology, animal sciences, etc. I think anything that has to do with technical 
evidence that the health department should have control of; there has to be a boundary there 
somewhere that when the health department gets involved with these logistic setback 
purposes, that would be the dividing line. That would be determined by the health 
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department, when and where that line is drawn. If there is a question, the health department 
has to be the agency that says sorry townships, but this is our purview. 
 
Senator Hogan: I am trying to understand this. Let me tell you what I think the answer to 
Representative Johnson’s question is. Essentially the townships will do the sighting type of 
issues. Page 5 lines 9-15 it says what the townships or counties cannot do. Is that accurate? 
I think those separations are pretty clear with that addition.  
 
Chairman Luick: It goes back to the scientific evidence that is gathered and the capability 
of the individuals doing the word. I believe the health department should be the ones looking 
at anything that has some sort of health degradation of the soils, human health or animal 
health. 
 
Senator Larsen: As we are going through this process, I remember I don’t know if it was last 
session where we had the issue with the pipeline going over ranchers and farmers property. 
The holes weren’t being filled in and all kinds of frustration between the people that were 
laying the pipe and the landowners. When the Agriculture department allowed the 
ombudsman to go in and smooth things out, I know that was very successful. Where we used 
to farm up by Stanley and Ross, we utilized that individual. It eased the frustration going on. 
I’ve been getting emails on this issue with having that person there. There seems to be a 
little bit of push back, thinking that this is a government entity jumping in and telling us what 
to do. I don’t think at all that is the intention of this Agriculture departments help. I think it is 
to help make a smoother process and help the situation out. I continue to support that part 
of it. In this new version, we talked about the tilling in the past and other things. We have to 
be able to say why we want this moved forward or not moved forward. In New Town, we 
have an unloading facility and it is right by the lake. It is working, it is happening; there are 
things in place that will stop things from happening if it does. Even though it may appear that 
facility is right there in a pristine area, it is pretty safe for the community and everyone else. 
By having that part in there, I would agree it takes out some of the well it will leech in the 
ground water. Maybe the soil confirmation makes it so that it really won’t. I like those ideas. 
 
Chairman Luick: In my area with the Fargo clays. It is water holding and doesn’t leech 
through that soil type as well as a sandier soil. Depending where these are located, the 
counties in those jurisdictions should have a little more say on positioning. If you get into a 
gravel area, water is going to go in and travel underground easily.  
 
Representative Trottier: This isn’t in a real world, but on page 3 line 5, of all the problems 
encountered this far with these units, it says a board of county commissioner may not prohibit 
or prevent the use of land or building for farming or ranching. It may not prohibit or prevent 
any of the normal incidences of farming or ranching. That explains itself. Later on, it talks 
about, section 9 on page 4; a person intending to construct an animal feeding operation may 
petition the board of county commissioners for a determination whether the animal feeling 
operation would comply with zoning regulations. If this had been and was done with standard 
procedure, this would prevent a lot of the problems we have. We have heard that from a lot 
of people objecting to this, that it wasn’t done that way. They skirted the issue, went for the 
permit, and got through the state that way. I think with the livestock coalition program we 
have going, they will come early and sit down with the local people, township, county and 
residents of the community. I think this can get worked out, it’s just putting it together on 
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paper sot that everyone understands both sides. I think both sides have done a good job of 
putting this together. The townships and counties, they want a voice in deciding this. I think 
it does give them that opportunity. 
 
Chairman Luick: In the conversations I’ve had in the last week about positioning of feedlots, 
Johnson said there are very successful applications that have been put in throughout the 
state for feeding operations. Many of them. If the process is adhered to, it can work very well. 
I agree that this is something very important. I think the aspect of making sure the process is 
followed right from the township officers, moving forward to the county, to the state, wherever 
these application need to go to. That is by far #1, it has to be. In my area, Richland County 
still doesn’t have an application. That project got off the tracks from day one, because of the 
way it was approached. You just don’t go there. You don’t tease the process on something 
that important. I believe these feeding operations are just as important, we have to have 
them, let’s make sure we get it right, get the paperwork processed properly. We need these 
feedlots here. It is an extra market, fertilizer benefit to everybody. I hope that we can get our 
heads around this and put it to rest. Some way or another we have to get that word out there 
that, no matter who it is coming in to set up a feedlot, do it the right way and you’ll have a 
better change of it being successful. 
 
Representative Trottier: On that note, we just heard something about the new one down at 
Ransom County. A neighbor was driving by there and at a quarter to 8 in the morning, here 
comes 15 vehicles driving into that facility. He thought about what that is doing for their 
community. The churches, schools, grocery stores, etc. It brought a tear to his eye because 
he felt so good they were supporting the community. So thank you. 
 
Senator Hogan: You’re waiting for another amendment? (Yes.) Then at the next meeting, I 
would like major discussion on the 60-90 day issue.  
 
Chairman Luick: I encourage you to talk with whoever you wish; we will bring that up next 
time. I would support the 60 days. As a contractor myself, in the limited time we have as 
contractors in this state, we put 60 days into the laws for tiling for the township boards to get 
back to them on their application approvals. The 60 days simply because we are limited with 
time in this state. 
 
Senator Hogan: My argument with you on this one is, these are generally bigger production 
issues. With the 3-year limit on building time, there might be a longer time frame. I totally 
supported the drain tile change, but this this might be a different type of operation. 
 
Chairman Luick: They aren’t doing any scientific evidence gathering; they are locating, and 
doing the setbacks. I feel that if we want to change it, fine. It is more so how do we get these 
farmers out of the field to actually sit down and determine how much of a setback there 
should be and is it possible to even place it here. They are limited to what they can do with 
nature of scope and the location of that. Then it is in the hands of the health department after 
that. If they are digging into this technical evidence, maybe they shouldn’t be. 
 
Senator Hogan: Except we’re requiring they have to have a basis if they are going to ask for 
a 50%. It is almost logistics, how much time will it take to do those things. 
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Chairman Luick: That is only for the application, that isn’t the determination of whether the 
project goes ahead or not. 
 
Senator Hogan: The determination is 60 days not the application? So the collecting of 
evidence would be during? 
 
Chairman Luick: That could go on until the final application I believe. 
 
Senator Hogan: I think we just need to be clear on that. Let’s just think it through 
 
Chairman Luick: My brain is full, we will think on that.   
We will set up another meeting. I encourage you to do your homework. We will adjourn for 
now.  
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Chairman Luick: Opened the conference committee on SB 2345. Roll call was taken, all 
members were present. The conference committee consists of Senators Luick, Larsen, and 
Hogan; Representatives Johnson, Dobervich and Trottier. 
 
I will bring you up to date as far as where I’m at and what’s been happening. Representative 
Trottier and myself met with some different groups, trying to get more language to identify 
setbacks in SB 2345. We are making headway. We have copies of the new 2008 version 
that we just got 10 minutes ago. (Handed out Attachment #1, the .2008 version of the 
proposed amendments.) I have 2 extra copies if anyone in the audience would like them. 
Going through the language, I’ll let you read through it.  
 
Senator Hogan: In reading the last sentence on page 4, line 3, page 1 on the amendments 
the Agriculture commissioner could request an opinion from the Attorney General. I think it 
might be important for the local board to also be able to do that. I was wondering if you had 
any discussion on that?  
 
Representative Trottier: The discussion was, if there was a problem and the Agriculture 
commissioner is brought in as a mediator, he would have to take it to the Attorney General’s 
office. If the Counties or township had a problem, they would present it in their discussion 
with the Agriculture commissioner. The Commissioner would not make a final determination. 
 
Chairman Luick: I think that is inclusive. To get the Attorney General’s opinion, any 
subdivision or anybody has the authority to do that. 
 
Senator Hogan: So both parties can do it (Yes.) as long as we are clear that any place along 
the way we can do that. We are trying to reduce court intervention. (Correct.) The second 
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thing I was wondering about, I got a call about thee 50%, has there ever been a situation 
where more than 50% was asked for? As far as setback from the state? 
 
Chairman Luick: I am not personally aware of that. In conversation upstairs, I had the same 
questions. I can dream up situations where that could be possible. Yesterday I brought it up 
in the meeting with Mr. Glatt from the health department. That particular thing, the health 
department would be the ones deciding if there is an excessive need for going beyond the 
50% differences.  
 
Senator Hogan: There might be unique situations.  
 
Chairman Luick: Soil types, topography, future development, and there is not a physical 
building standing there yet. There are situations where today’s law says you go up to this 
side of the building and you’re a distance away, but the infrastructure is maybe in place for 
the new development area. In those instances, I believe there is some awareness. That type 
of collaboration between the counties, the township and the developer; that conversation 
needs to happen as well. 
 
Senator Hogan: What about the 60-day review and the timing framework? I like that you 
completed the part about conditional use permit, but the whole 60-90 days to get 
demonstrated compelling objective evidence. Your original example was drain tiling. Water 
boards have more of that evidence than townships might. Was there any discussion on that? 
 
Chairman Luick: There was. Just thinking about the ease. Let’s say the township has the 
responsibility to figure out the placement of this. It goes to the health department to figure out 
the intricacies of the health issues or the damaging situations of pollutions. I have the ability 
on my phone to google in and find where this will be built, and in 10-15 minutes, I can tell you 
the distances. I don’t think going over the 60 days is necessary right now. They asked for a 
15 day extra this year, it was denied. That was my amendment, which we killed in this 
committee. As a contractor, 60 days in a long time. I don’t think it is necessary. Let’s try it, if 
there is a problem we can revisit it and look at it latter. At this point, I don’t know if it will be 
that damning. I think if we can get the methods, timing and process of getting these in order, 
I think we will have a better method and going forward will be easier.  
 
Representative Trottier: The procedure this goes through, the counties and townships will 
have the first look at it all once the application and permit have been applied for. The first 
people to make the decision will be the counties and townships. If the setbacks are there, it 
will be up to the health department and the environmental department to follow up on it.  
 
Chairman Luick: Handed out Attachment #2. This is not a legal document; it is not 
something that will be recorded as perfect. There are variations to this. Some of us got 
together the other night and we set up a method and ideal of how the process could work for 
specific townships or counties. Just to give the developers a process of how to do this. I think 
the ball is dropped on some of these things. It gives you some ideas to how this can happen. 
It is not by any means an official document that says this is the way the code has to have it.   
 
Senator Larsen: In looking at this, a lot of the conversations I’ve had with constituents, 
people are going right to the green rectangle and getting their successful application from the 
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state. Is there movement now, that when someone comes forward to the state, the state asks 
if they checked in with the locals?  
 
Chairman Luick: I hope that all of us who are trainable will learn from mistakes and move 
on. We can’t go back and fix what has happened in the past. All sympathy goes to the ones 
that were harmed or cost money to. We have to look at how do we stop this in moving forward. 
 
Senator Hogan: There are a lot of hallway conversations with this bill right now. Does this 
ever happen in city limits and are there any city rules. I know we think this is primarily rural, 
but particularly in extra-territorial city areas. Have you talked about that at all? 
 
Chairman Luick: We didn’t. It is not within the city limits, I don’t think that is even necessary.  
 
Senator Hogan: Someone had just asked me that question and I didn’t know. Just thought 
we should put it on the record.  
 
Senator Larsen: An issue in our community, we had a pretty huge fire at a recycling facility 
West of Minot. They were not in the city limits. They had the permitting and availability to 
continue business. It went into litigation and there was all kinds of stuff about it. They were 
removed from the property and it was turned into a real situation. Kind of like what we are 
doing here, now. The property rights of that owner have been trampled by government. That 
does exist. They changed the perimeters about how he could be there and then changing so 
they could get rid of him.  
 
Chairman Luick: Handed out Attachment #3, the Christmas tree version of SB 2345.  
Also wanted to bring to your attention, because you will hear about it; there is a proposed 
amendment to be added onto this bill. It deals with a project happening North East of here, 
outside of city limits that deals with an auction yard. The permit was issued to build this, now 
the city is claiming that they have to cease and desist. That is something about moving the 
goal post. I don’t know if we want to attach it or do anything with this particular bill. I guess 
that is something we will have to talk about. The amendment is being crafted, not by myself, 
but we will have to decide on that. 
 
Senator Larsen: Referring back to Attachment #2. Another issue that came up in talking to 
folks, just prior to the local zoning application that was submitted, there was a lot of 
frustration. People say they did it right. The fact-finding and the buy-in of the local community, 
I know we can’t make a law to make people nice, well maybe we can. That is missing in this 
diagram. I think the people moving forward with these projects really need to look at the 
groups that have been successful and do that due diligence first before going to get the 
application. Going back to the feedlot situation, I used to haul cattle for the livestock 
companies here. When they talk about how it will be too many animals and stuff. Those are 
vacant a lot of the time. There are not hooves on the ground 365 days. I know people move 
out into the country, I myself did, but the railroad tracks are there, the lagoons are there, 
industry and business is trying to flourish, people are trying to keep jobs. It is very frustrating 
when a person invests time and energy into a project, they do the right things and then you 
get a few people that are like, oh wait I’m irritated this is too close to my house. Then they 
put a kerfuffle, it is very frustrating. I don’t know what I would do if I had invest $1.5 million 
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into a project just to have a government entity come and say nope you can’t do that. It’s not 
North Dakota nice.  
 
Chairman Luick: That will be a new amendment, to be nice. You have the Christmas tree 
version, we have 10 minutes and then at 11am we have an exciting round of SB 2315. If you 
want to read through this you can or we can discuss and read through it later. I certainly will 
not move this right now. I want to make sure you have the opportunity go through this, sort it 
out, talk with your friends, neighbors, enemies, and whomever you wish. Find out what needs 
to be added, subtracted, cleaned up, or burnt. 
 
Senator Hogan: We haven’t really talked about the effective dates for all those applications 
and activities that are in process right now. Someone asked me about that. The thing is, we 
don’t want to do an emergency clause because we apply new standards now for the things 
that are in process.  
 
Chairman Luick: On line 9, page 4 of the .2008 version. One thing I was concerned with, 
you have townships with ordinances that go far beyond what the state statute says they 
would be. They really may not be able to do that. Line 9 says that a person who’s animal 
feeding operation will be or has been affected by the setback, may request the Agriculture 
commissioner review an applicable county. The way I take that is, if you have a project in 
place already and you’re going through the process, this may not apply. Let’s say you don’t 
have, I don’t think we can get involved in a court case and change the law to move the goal 
post on something already happening; if they were doing something that was not credible or 
if the court rules in their favor, there is nothing we can do about that. If a township or county 
has something put in place in their ordinances that is not correct, this would say they need 
to change the ordinance to match what we decide in this. Otherwise, everyone will dog-pile 
onto making sure the ordinances are far beyond what the state could allow. 
 
Senator Hogan: So it becomes a local control issue. They can’t control more than we say 
they can do? 
 
Chairman Luick: Correct, in anything.  
 
Senator Hogan: Not home rule, not anything. Some of those townships or counties may 
have more strict guidelines on all of those current cases, the effective dates become really 
important. Which set of rules then apply on all the current applications in the pipeline. I think 
we need to be very clear on those things. I think that sometimes we forget this works most 
of the time. This is a problem that is basically functional. We might be created unintended 
consequences. 
 
Chairman Luick: You pick the industry, the situation, of whatever topic you want. We make 
the laws for the 5-10% of people in situations across the state.  
 
Senator Hogan: This chart is really helpful. 
 
Chairman Luick: Who put this together was Scott Rising from the Soybean Association; 
Terry Traynor from the Association of Counties; Larry Severson from the Association of 
Townships; and myself. This is draft #2, draft #1 we changed a little bit. I want to give the 
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credit to those guys. They are the ones who brainstormed this. I think it has some legitimate 
benefits.  
 
Representative Trottier: I think we need to say, through all of these conversations, that it 
has come about some problems could have been prevented. Part of it is trying to build 
relationships before the project starts. We do have agencies come forward, are willing to, 
and are experts at that. So they can help the investor to go to the counties and townships 
ahead of time to start working on getting the objections out of the way. I think it would save 
a lot. I think what this bill leans towards this. We have the ND Alliance, the ND Stockman’s 
Association who have specialists. I think if the investors go to those people, they will guide 
them through this and we will see some success down the road. 
 
Senator Hogan: I think this will be back in 2 years as we figure out what we’ve done. It is a 
work in progress. 
 
Chairman Luick: That is fine. I encourage you to do a little more homework. At this point, I 
don’t have anything to add. I will reschedule a new meeting and we will talk again. 
Conference committee adjourned.  
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Chairman Luick: Opened the conference committee on SB 2345. Roll call was taken, all 
members were present. The Conference committee consists of Senators Luick, Larsen and 
Hogan; Representatives Johnson, Trottier, and Dobervich. 
We have amendments in process, Legislative Council is behind, and they apologize. We 
have had some small changes to language. We found another error in print this morning, the 
5 year-3-year deal. Senator Hogan has another idea for an addition. We have good language 
coming out. I am very anxious that we will have a decent package when we are done with 
this.  
 
Senator Hogan: I think so much of this is talking about this story or that story. I proposed to 
Legislative Council that they draft a memo that the department of health shall provide a report 
on all permit applications, approvals or denials, including the township and county zoning 
decisions and requirements. If there were issues during the first year of the next biennium, 
by October 1st. Then we will know what the issues are. We will probably be back in 2 years 
looking at this. Then we will have a report of what is actually happening. It is almost study 
language. That is one of the things being drafted. The second issue being drafted with this 
amendment is a question about whether we need to define “facility”. We had a request for 
that. Ms. Ness was researching the definition sections to see if we have holes in that. The 
third issue is on page 4 of the .2008 Christmas tree on line 4, it’s the question of “the county 
can demonstrate evidence specific to the county.” So many of these issues, township or 
county, are right on the borders. If one county is making a decision, can they overlap with 
their neighbors? I am a little uncomfortable with the specific to the counties. Sometimes a 
setback could be on one township line and could overlap to another one.  
 
Chairman Luick: Does anyone on the committee have any expertise with that? Do the 
setbacks go beyond county lines?  
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Senator Larsen: We just had a bill about allowing neighboring counties to correlate together 
if a big project runs through. There was a lot of pushback that we can’t have counties telling 
the projects what to do. That bill was soundly defeated. That was to give them more leeway 
opportunity and openness.  
 
Senator Hogan: I believe currently that they can look at related. This is new language. So 
that is restricting that they can’t. Maybe we need legal counsel opinion.  
 
Chairman Luick: Mr. Traynor, do you have any information on this? Or Aaron? 
 
Terry Traynor, Association of Counties: I am not a lawyer so I cannot comment on the 
legalities. I understand what Senator Hogan is talking about with the specific to the county. 
If the project were broader than that, does that limit the considerations? I can see that point. 
I assume it is more prevalent in the other section, where is says specific to the township. 
Crossing county lines is rare. Is the compelling evidence specific to the project, the county 
or what? I don’t know why the phrase is in there anyway. I do think some interpretation would 
be helpful.  
 
Chairman Luick: Thank you. No disrespect to you, but if Aaron could come up for legal 
advice at this time? 
 
Aaron Birst, Legal Counsel Association of Counties: I would be happy to write up 
anything for the committee or answer any questions.   
 
Chairman Luick: The purpose of the specific language here for the counties or townships is 
this; we want to see this get back to a little more county control. We have difference elements 
in difference counties across this state. So to blanket cover everything under one category 
may or may not be a good idea. That is why it is specified to a particular county or location 
rather than across the state. I used to do septic system designs for residential and 
commercial systems in Minnesota. They blanket covered the entire state. The soils in the 
red-river valley does not justify what we had to deal with versus the gravel ridges around the 
lakes. That is where this comes from. 
 
Aaron Birst: I understand that. That has always been our position too, if you absolutely 
define it under state law, you’re going to get bad results. I also understand industry needing 
some stability so they understand. I think we can find that compromise. I think it just a 
question of wordsmithing a little bit. It is not unreasonable for all of us. I would love to give 
you some language too.  
 
Chairman Luick: I think a lot of this has to do with the health department and their 
requirements, designations and ideas about this.  
 
Senator Hogan: Can we say instead of specific to the county, specific to the project 
involvement? You might have 2-3 townships impacted. I think it is bigger on the townships 
level then the county. Even at the county level, it could be on the border of one county and 
involve another.  
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Aaron Birst: I think that would be easiest to say the specific project. Just from my 
experience, very seldom do you have multiple jurisdictions involved. When you put the 
project together, you try to keep your liability to one political subdivision. There is not a lot 
across. We did have conversations with the cities as well, I don’t know how you work in extra 
territorial zoning, but I think there is a way to do that. I don’t know how many feed lots want 
to go into extra territorial zoning with the city, but it is a possibility. If we make it to the project, 
I think we should be good. Then the health department standards will be standard too. The 
Association of Counties didn’t object to the bill on the Senate side and we aren’t super 
objecting to most of the bill, there were just a couple variations we can work through. I can 
get you some language.  
 
Representative Johnson: I see Mr. Glatt is here from the health department, how do they 
deal with this now? 
 
Dave Glatt, Section Chief Environmental Health Section, ND Department of Health, 
soon to be the DEQ: I don’t know if I can help you out on that. Typically, we don’t have 
multiple jurisdictions. It happened on the Oliver county line where the one county approved 
a feedlot operation right across the road from a house. I think moving forward, we have made 
sure there is communication between entities.  
 
Chairman Luick: Does your department have authority over the counties as far as setback 
on that? You wouldn’t have any problem determining if there was an issue.  
 
Dave Glatt: We do not have jurisdiction over that. That is a local zoning issue. We can 
suggest they communicate and take that into consideration. The zoning authority is with the 
local entities and we want to keep it that way. 
 
Senator Hogan: There was a question about special use permits and conditional use 
permits. With this bill, we are just talking about conditional use permits. Are there any special 
use permits currently? 
 
Dave Glatt: Not from us. Our permits are pretty straightforward on what they are. Other 
people are more versed in that. The counties or the local jurisdiction may put some special 
conditions on it, more as it relates to road maintenance and that type of stuff.  
 
Senator Hogan: They are more conditions then special use permits? 
 
Dave Glatt: Correct. If we have a management plan, they can’t put conditions on that beyond 
what the health department does.  
 
Senator Hogan: My view is the things the local jurisdictions are responsible for; Roads are 
a big issue. Roads, houses and development. 
 
Dave Glatt: Typically, I find out the operation has a vested interest in having access to their 
facility. When they are asked to maintain the road, they are more than happy to, because 
they want to get to their facility.  
  
Chairman Luick: Thank you. Any other questions, concerns, or dialog? 
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Representative Johnson: (Inaudible.) 
 
Senator Hogan: I thought about that. 
 
Chairman Luick: At this moment, if we don’t have anything more to discuss at this time, we 
will reschedule. I was hoping to get the amendments down here, but it doesn’t look like that 
will happen.  
 
Representative Johnson: Are we going to see the new version sometime today to look at 
it before next meeting? 
 
Chairman Luick: I will push them, and make sure we get those copies today, so we can 
have access to it over the weekend. If it’s not in print, I will email it to you. 
 
Senator Hogan: I wondered if we should talk about if there are any of these types of facilities 
in cities at this time? The question about extraterritorial zones and if there are any 
implications for cities at all? 
 
Chairman Luick: Mr. Glatt, are there any in city limits? Feedlots above a chicken house? 
 
Dave Glatt: There are, Kist Livestock just across the river or other small towns. I think it 
would be difficult to put something in town moving forward. There may be something on the 
outskirts. 
 
Senator Hogan: I assume they are regulated under city code and zoning. Will this bill impact 
them in any way? 
 
Dave Glatt: I think you need something with a legal background to answer that.  
 
Senator Hogan: I think it’s unintended consequences.  
 
Dave Glatt: I don’t think it will cause any problems. Going forward establishing new ones will 
set a different bar for that.  
 
Senator Hogan: There are a lot of potential unintended consequences. I heard there were 
city issues and I knew we hadn’t really talked about it.  
 
Chairman Luick: We will adjourn.  
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Chairman Luick: Opened the conference committee on SB 2345. Roll call was taken, all 
members were present. The conference committee consists of Senators Luick, Larsen, and 
Hogan; Representatives Johnson, Trottier and Dobervich. 
 
Handed out Attachment #1, the “.2012” version proposed amendment. I don’t know what 
version they attached the amendment to, so we will be getting Christmas tree versions 
shortly.   
 
Senator Hogan: When I looked at this, I thought about the need for framework of what 
compelling objective evidence might be. We thought about defining things like property 
values, infrastructure, or other planned development in the books. It isn’t in your version. 
How do you interpret what is compelling evidence? 
 
Representative Trottier: I have a problem with the property values. It is kind of subjective 
isn’t it? I was told it is one area where they have come out and done appraisals already. I 
wish I had asked for the names of those who had done that. It is hard for an appraiser to 
come out, appraise, and say if you did this, this is the value of your house. I find that a tough 
one. 
 
Senator Hogan: If there is evidence, then who weighs the evidence? Someone may claim 
that but I think it is either the townships or eventually the Attorney General if we use this 
entire process to say how compelling that evidence is. I think that is the checks and balances 
I see. But if we don’t define it, then what happens. If we left it broad and undefined, then we 
could get all kinds of things. 
 
Representative Trottier: I thought I saw that some place earlier too. 
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Chairman Luick: Relating to property values? (Yes.)  
 
Senator Larsen: We talk about assessments and property values. A year ago, we had a CP 
rail in Harvey decided to pull out their whole maintenance fleet there. We had about 50 
families that decided to leave. What about property values then? I think it is what it is. Then 
we see the oilfield where man camps come up in the middle of nowhere. I know the roads 
are better now that they had those man camps there. Now that the man camps are all gone, 
there are infrastructure changes that have been good for that area. I don’t want to keep 
putting more barriers to it. If it’s going to be an economic driver, property values will keep 
going up; if it’s something where people don’t like the noise, smell or commotion or traffic, 
then it will be what it is. There are so many variables in the state that fluctuate and change 
property values. This seems belaboring.  
 
Representative Johnson: Doesn’t this need the flexibility, rather than putting it into statute 
on how these appraisals would be. The people doing this would be the professionals and 
would have an understanding of how to do this. Things will change for guidelines.  
 
Chairman Luick: Passed out Attachment #2, the Christmas tree copy of proposed 
amendment version .2012. 
 
Senator Hogan: I get the feel this is going nowhere, but I will still bring my ideas up.  
 
Chairman Luick: That is what I’m asking.  
 
Senator Hogan: I have a number of concerns on the role of the Agriculture Commissioner. 
Whether we should be using the ombudsman, who is supposed to be a neutral negotiator in 
complex situations. The Agriculture Commissioner is a little more political. Regardless of 
what party you are in, you may like or not like it at any one point. I wonder if we looked for a 
neutral mediator on this?  
 
Representative Trottier: He may be called a mediator, but all he does is review it and if he 
sees a disagreement, then hands it over to the Attorney General. He doesn’t get into the 
mediation at this point. 
 
Senator Larsen: I like this idea actually. Where I used to farm, a pipeline went from Tiago 
all the way past Standing Rock. I was sitting with those folks and listening to their issues. 
Some farmers would be working with the business and pipeline people, and they were pulling 
their hair out trying to get something done. Then people down the road with a different 
personality would have an issue and it worked for them. There seemed to be a lot of flexibility 
with it. When the Agriculture Commissioner came in to backfill trenches, it seemed to diffuse 
the pushback and miscommunication. It seemed like more of a team approach. We have not 
tried that in this instance. If they have the ability to help move this one and make it better, I 
still support this idea. No one else came to mind a couple sessions ago when we 
implemented this. The reason we did that was the communication between the Agriculture 
department and the farmers and the ranchers and the community. If this was a business or 
industrial issues, it might not have worked, but the location and the type of people we are 
talking, I think it is totally appropriate.  
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Representative Dobervich: I like the idea of the ombudsman; I agree with Senator Hogan, 
while the commissioner is just reviewing, it is a politically elected position. Depending on 
which party you are involved in, that could impact it. Hearing from Senator Larsen about 
using the ombudsman in what is a contentious land issue around pipelines and the success 
that there was, sounds like it’s worth taking a hard look at. 
 
Senator Larsen: Even though the position is political and elected, the boots on the ground 
and the people in the trenches are really not elected. I know some issues they clean house 
and then everyone else is rehired that is their friends or family. I don’t think that is the case. 
That is the same with DPI and other state positions. People have continued to work through 
sessions and terms in the same positions. I am not so worried about the ombudsman that 
comes to the site.  
 
Chairman Luick: If I may go back to that, do you think we need an ombudsman is needed 
or is the language we have sufficient? 
 
Senator Larsen: I think the language we have is good, whoever the Agriculture 
commissioner sends out will be good.  
 
Senator Hogan: I will just go through my list. The other issue is “the Agriculture 
Commissioner shall provide the summary of the review to the Attorney General and request 
an opinion on the ordinance”. My question was, if you have 2 parties are you only giving the 
Attorney General one parties side? Legislative Council felt like either the county or the 
township board could directly supply information to the Attorney General regarding hat. That 
we didn’t need it in code. I thought it was important to put that on the record. There is a final 
decision and the opinion goes this way; other people can come and provide additional 
information if they have a different view. Local jurisdictions can do that.  
 
Chairman Luick: Local jurisdictions can do that at any time, they can request their own 
opinions from the Attorney General’s office at any time.  
 
Senator Hogan: That is why we didn’t put that in. That was the discussion, do we need both 
sides to have an opportunity to present information and it is already available, so I didn’t do 
that.  
 
Senator Larsen: I think the unbiased review that is happening will have the information from 
both sides. Whoever wants to give information to the Attorney General is fine, he will get a 
full report from this individual too, that will have all the information from both sides.  
 
Chairman Luick: I wish I had a crystal ball to tell you how this would turn out. It would be a 
whole lot easier to craft this law, if we knew exactly the parameters of how this will all fit 
together. I don’t think any of us in here can figure that out. My efforts are to get this document 
in a form that is better then what we have today, use today and argue about today. I want to 
get this in a condition that we will find out what the problems are and the good things moving 
forward. I’m sure we will be back next session to review and correct this to get it moving 
forward in a positive manner. I have worked a lot on this trying to hear all sides, conditions 
and concerns. I know very well that I am not addressing everything that is possible in all of 
this. I have many questions myself that are not getting answered. We can nickel and dime 
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this to death. I am hopeful we can come out of here with something that is going to be 
amenable to get this in a positive nature moving forward for 2 years. Then we will revisit and 
see how we scored. 
 
Senator Hogan: Passed out Attachment #3, a new proposed amendment. I was trying to 
get a sense of how many problems we have. I’ve learned all this stuff, but I think the first 
thing we need to know is some substantive data. I’ve added, at the very end of the bill, this 
looks like a hog-house and that wasn’t my intent, just to add section 7. That requires that the 
department of environmental quality provide a report. One of the critical things, is that we 
know what is exactly really happening. 
 
Chairman Luick: “Exactly” is not going to happen. 
 
Senator Hogan: “Exactly” is never going to happen, but we may have better information then 
we have at this point in time. When I did the first draft of this, I shared this with Mr. Glatt and 
he said they do not have the actions of the townships. I added that all local government 
entities that review animal feeding operation permit applications, have to report to the 
department of environmental quality. With each permit approval and denial within 30 days of 
the decision, so they become the central depository of the issues. Then we will have a sense 
of what is actually going on. Mr. Glatt hasn’t seen this yet, but we did talk about it.  
 
Chairman Luick: Would you like to give him a copy, please? 
 
Senator Hogan: I think that would get us to a point where we know what we’re talking about. 
At this point we don’t know what we’re talking about. It’s hypothetical.   
 
Representative Johnson: You’re crossing out the top part and making this section 7, you’re 
not hog housing this? (Correct, that was the original intent.) 
 
Chairman Luick: So at the end of this you would be adding a study? 
 
Senator Hogan: Correct, a report. Is this doable? (Mr. Glatt said yes.) Perhaps the 
townships, counties, and cities would all report so it would be inclusive. Then we would know 
the issues and what they are, instead of guessing. 
 
Chairman Luick: Committee do you understand what is being asked? We are going to cross 
out the first sections of that, then down where it says section 1 it will become section 7 on 
the .2012 version. No, it would have to become section 8. That would have to be changed to 
section 8. 
 
Senator Hogan: We had discussions on whether there is any value in a “shall consider” 
legislative study of it. Agriculture all of a sudden has many issues to study. Perhaps this is 
not the time to do it, but at some point, it needs to be seriously revisited. 
 
Representative Johnson: Is this information available now through the department? 
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Chairman Luick: I had the same question, Mr. Glatt would you answer that? The question 
is, whether the information that we are asking for in this report is available today through the 
DEQ or health department? 
 
Dave Glatt, ND Health Department: The information is provided to us on the permits, what 
was approved and issues. We do not have the information from the townships or counties. 
That would be new information provided to us. We would do our best to put that into a report 
and basically reiterate what they provide us. We don’t get that information today. 
 
Senator Hogan: We haven’t really looked at that information through the study of this bill.  
 
Chairman Luick: We have not looked at that, but maybe that is for another day. Senator 
Hogan what do you wish to do? 
 
Senator Hogan: My preliminary view of yours and mine were amazingly similar, other than 
the things I have referenced. I still have strong feelings that the 50% variance should still be 
allowed without any undo conditions. I don’t think the committee agrees with me on that. I 
think that is a taking of local control, which worries me. Other than that, I think most of my 
issues were in yours.  
 
Chairman Luick: I am waiting for anything else to discuss. We can talk about the reporting, 
if anyone has an appetite for that. Going beyond what is happening today. That will have to 
be moved.  
 
Representative Johnson: Do you want a motion on your Christmas tree version and further 
amend as we see fit or how do you want to handle this? 
 
Chairman Luick: I will act on any motion you see fit to bring forward.  
 
Representative Johnson: I would move to adopt your amendment 19.1146.02012.  
Senator Larsen: Seconded. 
A Roll Call Vote Was Taken: 6 yea, 0 nay, 0 absent.  
Motion Carried. 
 
 
Senator Hogan: Moved the adoption of .02013 with the changes at the top, to add 
section 8 to the current amendment draft.  
Representative Dobervich: Seconded.  
A Roll Call Vote Was Taken: 5 yea, 1 nay, 0 absent.  
Motion Carried.  
 
Chairman Luick: Now we have attached the .2013 amendment to SB 2345. What do we 
want to do with the bill? 
 
Representative Dobervich: When I think about page 4, lines 1-13, subsection Committee 
on page 7, 23, etc. They are duplicative sections. We don’t know how many permits are being 
denied or the reasons for that. When I read this section, I think we are taking away local 
control. Without knowing if this is a widespread issue, should we be limiting how far the 
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county can do setbacks? I think it is a taking of local control, and it doesn’t sit well with me. I 
suspect my vote isn’t needed for this to go through. 
 
Senator Larsen: I thought we just embraced the amendment to do this report and put section 
8 on the bill to find that out? 
 
Chairman Luick: Yes. Representative Dobervich, the situation is we didn’t take any authority 
away. They still have the 50%, we didn’t take that away. They just have to prove there is the 
need for that.  
 
Representative Dobervich: How does that vary from what current code is at? 
 
Chairman Luick: Current code is they can say on a whim they don’t like you, so they won’t 
allow you to do anything. They will mandate a setback. 
 
Representative Dobervich: So we are limiting them in a sense.  
 
Chairman Luick: No, all they have to do is prove that they have compelling evidence that 
says they need the extra 50%. 
 
Representative Dobervich: Which we haven’t defined because it will vary from place to 
place. How you define compelling and objective? 
 
Chairman Luick: The counties and townships want that. There are variances between the 
townships and counties of what is compelling evidence. Why would we as a state lock them 
into something definitive and say if you are in this box you’re okay and if you’re in this box 
with your evidence, then you don’t qualify. I think the variable should be there on both parties 
to let each party wrestle with that. Then they have the option of the mediator, Agriculture 
Commissioner or Attorney General to work through the process of whether it is truly 
compelling or if it does have the ability stop the project.  
 
Senator Larsen: As I look at this issue, I think about the differences with the oilfield and 
animal Agriculture. We have pumping units 500 feet from a house; we have traffic and activity 
with that. If we had the restrictions we had on the Agriculture, we wouldn’t have the oil 
industry or wind industry here. I’m trying to wrap my head around, why is it we have a 
booming oil industry, and they don’t have these problems and restrictions. There has to be a 
method in the madness of it. As I read the bill, it continues to allow the counties and townships 
to have the setbacks for animal feeding. The intent is to place the burden on the county or 
township to demonstrate that adjustments to the setbacks are necessary to prevent them 
from arbitrarily adjusting setbacks for animal feeding operations. I think this is one piece of 
legislation that will allow the animal Agriculture industry to move forward. We have to move 
forward on that.  
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Senator Larsen: Moved the House recede from House amendments and further 
amend, 19.1146.02014.  
Johnson: Seconded. 
Roll Call: 4 yea, 2 nays, 0 absent. 
Motion Carried.  
 
Senator Luick will carry in the Senate.  
Representative D. Johnson will carry in the House.  
 
 
Chairman Luick: Thank you committee, I appreciate your willingness to come together and 
think this through. We as a conference committee have improved this further yet from how 
this came to us. I thank you very sincerely. It is my intention to make things the best we 
possibly can for the time we have to work on them.  
We are adjourned.  
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BI LL NO. 2345 

That the House recede from its amendments as printed on pages 1 344- 1 349 of the Senate 
Journal and pages 1 539- 1 544 of the House Journal and that Engrossed Senate Bi l l  No. 2345 
be amended as fol lows: 

Page 1 ,  l ine 1 ,  after the first comma insert " 1 1 -33-22, "  

Page 1 ,  l i ne  1 ,  remove the second "and" 

Page 1 ,  l ine 2 ,  after "58-03- 1 1 . 1 "  insert ", and 58-03- 1 7" 

Page 4, l ine 1 ,  overstrike "vary by more than fifty" 

Page 4, l ine 2, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 4, l ine 3 ,  after "23-25-1 1 "  insert "un less the county can demonstrate compel l ing, objective 
evidence specific to the county which requi res a greater setback with in the county. in 
which case the setbacks may exceed those establ ished in  subdivision a of 
subsection 7 of section 23-25- 1 1  by no more than fifty percent. If a setback under this 
subsection is greater than the corresponding setback established in subdivision a of 
subsection 7 of section 23-25-1 1 ,  a person whose animal feeding operation wi l l  be or 
has been affected by the setback may request the agricu ltu re commissioner review the 
appl icable county ordinance . After the review, the agricu lture commissioner shal l 
provide a summary of the review to the attorney general and request an opinion from 
the attorney general regarding whether the ordinance and setback is lawful "  

Page 4, l ine 1 1 , after the underscored period insert "The petition must contain a description of 
the natu re, scope, and location of the proposed an imal feeding operation and a site 
map showing road access, the location of any structu re, and the distance from each 
structure to the nearest section l ine . "  

Page 4, l ine 1 3 , after the underscored period insert " I f  the county al lows animal feeding 
operations as a conditional use, the conditional use regulations must be l im ited to the 
board's authority under this section, and the approval process must comply with this 
section .  The county shall make a decision on the appl ication with in sixty days of the 
receipt of a complete conditional use perm it appl ication . "  

Page 4, l ine 1 6 , after "provided" insert "an appl ication is submitted promptly to the state 
department of health. the department issues a final perm it, and" 

Page 4, l ine 1 7 , replace "five" with "three" 

Page 4, l ine 1 7, remove "of the" 

Page 4, l ine 1 8 , replace "board's determination or fai l u re to object" with "the department issues 
its final perm it and any perm it appeals are exhausted . A board of county 
commissioners may not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 
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b .  I mpose water qual ity. closu re, site security, lagoon, o r  n utr ient plan 
regu lat ions or requi rements on animal feedi ng operat ions" 

Page 7,  l ine 6 ,  overstr ike "vary by more than f ifty" 

Page 7, l i ne  7, overstr ike "percent f rom" and insert immediately thereafter "exceed" 

Page 7, l i ne  8 ,  after "23. 1 -06- 1 5"  insert " un less the county can demonstrate compe l l i ng, 
objective evidence specif ic to the county which requi res a greater setback with i n  the 
county. i n  wh ich case the setbacks may exceed those establ ished i n  subdivis ion a of 
subsection  7 of section 23. 1 -06- 1 5 by no more than fifty percent .  If a setback under th is 
subsection is greater than the correspond ing setback establ ished i n  subd iv is ion a of 
subsection 7 of section 23. 1 -06- 1 5, a person whose an imal feed i ng ope ration w i l l  be or  
has been affected by the setback may request the  agricu ltu re comm issione r  review the 
appl icable county ord inance. After the  review, the  agricu l tu re comm iss ioner sha l l  
provide a summary of the review to the attorney general and request an opi n ion  from 
the attorney genera l  regard i ng whether  the ord inance and setback is  lawfu l "  

Page 7,  l i ne  1 6 , after the underscored period i nsert "The petit ion must conta in  a descript ion of 
the natu re, scope, and location of the proposed an imal feedi ng ope ration and a site 
map showing road access, the location of any structure, and the d istance from each 
structure to the nearest section l i ne . "  

Page 7,  l i ne  1 8 , after the underscored period i nsert " I f  the county a l lows an ima l  feedi ng 
operat ions as a condit ional use. the condit ional use regu lat ions m u st be l im ited to the 
board's authority u nder  th is section, and the approval process m u st comply with th is 
section .  The county shal l  make a decision on the appl icat ion with i n  s ixty days of the 
receipt of a complete condit ional use permit appl ication . "  

Page 7,  l i ne  22, after "provided" insert "an appl ication is subm itted promptly to the state 
department of health, the department issues a f inal perm it, and" 

Page 7,  l i ne  23, rep lace "five" wi th "three" 

Page 7 ,  l i ne  23, rep lace "of the board's determination or  fai l u re to object" with "the department 
issues i ts f ina l  permit  and any permit  appeals are exhausted . A board of county 
com missioners may not: 

a. Regu late or  impose zon ing restrictions o r  requ i rements on  an ima l  
feedi ng operat ions or  other agricu l tural operat ions except as expressly 
perm itted under th is section: or  

b .  I mpose water qual ity, closu re, site secu rity, lagoon, o r  n utr ient plan 
regu lat ions or requ i rements on animal feeding operat ions" 

Page 7,  after l ine 23, i nsert :  

"SECTION 2. AMENDMENT. Section 1 1 -33-22 of the North Dakota Century Code 
is  amended and reenacted as fol lows: 

1 1 -33-22. Regulation of oonoentrated animal feeding operations - Central 
repository. 

-h Any zon i ng regu lation that perta ins to a eonoentratedan an ima l  feed ing  
operation, as defined i n  section 1 1 -33-02. 1 .  and which is  p romu lgated by a 
county after Ju ly 3 1 , 2007, is not effective unt i l  f i led with the state 
department of health for i nc lus ion in the central repository establ ished 
under  sect ion 23-0 1 -30. Any zon ing  regu lation that pertains  to 
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coneentrated animal feeding operations and which was promulgated by a 
county before August 1 , 2007, may not be enforced unti l  the regulation is 
f i led with the state department of health for inclusion in the central 
repository. 

� For purposes of this section: 

&.- "Concentrated animal feeding operation" means any li•;estocl< feeding, 
handling, or holding operation, or feed yard, where animals are 
coneentrated in an area that is not normally used for pasture or for 
growing orops and in 11.'hieh animal wastes may aeoumulate, or in an 
area 't\1here the spaoe per animal unit is less than six hundred square 
feet [65.74 square metersl The term does not inolude normal 
wintering operations for oattle. 

&:- "Lii;estook" includes beef oattle, dairy oattle, sheep, s•11ine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of oonoentrated animal 
feeding operations - Central repository. 

+. Any zoning regu lation that pertains to a eonoentratedan animal feeding 
operation aAa, as defined in section 1 1 -33-02 . 1 .  is not effective unti l f i led 
with the department of envi ronmental qual ity for inclusion in the central 
repository establ ished under section 23. 1 -0 1 - 1 0 . 

� For purposes of this section: 

&.- "Conoentrated animal feeding operation" means any lii;estook feeding, 
handling, or holding operation, or feed yard, where animals are 
ooncentrated in an area that is not normally used for pasture or for 
grmYing orops and in whioh animal wastes may accumulate, or in an 
area where the spaoe per animal unit is less than six hundred square 
feet [65.74 square meters). The term does not include normal 
wintering operations for cattle. 

&:- "Lii;estoek" includes beef cattle, dairy oattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. "  

Page 1 2 , l i ne  8 ,  after "58-03-1 1 . 1 "  insert " ,  un less the animal feeding operation i s  in existence 
by January 1 ,  20 1 9, and there is no change in animals or animal un its which wou ld 
result in an increase in the setbacks provided for in this section" 

Page 1 2 , l ine 9 ,  after "additional " insert "odor" 

Page 1 2 , l ine 1 3, replace "five" with "three" 

Page 1 2 , l i ne 1 3, replace "application is submitted" with "final permit is issued and any perm it 
appeals are exhausted" 

Page 1 2 , l ine 1 5 , after "operation" insert "or there is a change in animal un its which would 
resu lt in an increase in the setbacks under this section" 

Page 1 7, l ine 8 ,  after "58-03-1 1 . 1 "  insert " , un less the an imal  feeding operation is in existence 
by January 1 .  201 9, and there is no change in animals or animal un its wh ich would 
result in an increase in the setbacks provided for in th is section" 
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>age 1 7 , l i ne  9 ,  after "addit ional " insert "odor" 

Page 1 7, l i ne  1 3, rep lace "f ive" with "three" 

Page 1 9 , l i ne  1 4, rep lace "23-23- 1 1 "  with "23-25- 1 1 "  

Page 20 ,  l i ne  1 1 ,  overstr ike "vary by more than f ifty" 

Page 20 ,  l i ne  1 2 , overstr ike "percent f rom"  and insert immed iately  thereafter "exceed" 

Page 20 ,  l ine 1 3, after "23-25- 1 1 "  insert " un less the townsh ip can demonst rate compe l l i ng. 
objective evidence specif ic to the township which requi res a greater setback with i n  the 
townsh ip. i n  which case the setbacks may exceed those establ ished i n  s ubdiv is ion a of 
subsect ion 7 of sect ion 23-25- 1 1  by no more than f ifty percent.  If a setback under th is  
subsection  i s  greater than the correspond ing setback estab l ished i n  subdiv is ion a of 
subsection  7 of section 23-25- 1 1 .  a person whose animal feedi ng operation  w i l l  be o r  
has been affected by t h e  setback may request the agricu ltu re comm iss ioner  review the 
appl icable townsh ip ord inance. After the review. the agricu l ture comm issioner  sha l l  
provide a summary of the review to the attorney general and request an opi n ion from 
the attorney genera l  regardi ng whether the ord inance and setback i s  lawfu l "  

Page 20 ,  l i ne  2 1 , after the  u nderscored period insert "The petit ion must conta in  a descript ion of 
the natu re. scope. and location of the proposed animal feed ing operat ion and a site 
map showing road access. the locat ion of any structure. and the d istance f rom each 
structu re to the nearest sect ion l i ne . "  

Page 20 ,  l i ne  23,  after the  u nderscored period insert " If t he  townsh ip a l lows an ima l  feed i ng 
operat ions as a condit ional use, the condit ional use regu lat ions m u st be  l im ited to the 
board's authority u nder th is section. and the approval process must comply wi th th is 
section .  The township sha l l  make a decision on the appl icat ion with i n  s ixty days of the 
receipt of a complete condit ional use permit appl ication . "  

Page 20 ,  l i ne  26 ,  after "provided" insert "an  appl icat ion is subm itted promptly to  the state 
department of health, the department issues a f inal perm it. and"  

Page 20 ,  l i ne  27,  replace "five" with "th ree" 

Page 20, l i ne  27,  remove "of the" 

Page 20, l i ne  28, replace "board's determ ination or  fai l u re to object" with "the department 
issues its f inal permit and any permit  appeals are exhausted . A board of townsh ip 
supe rvisors may not: 

a. Regu late or  impose zon ing restrictions or requ i rements on  an imal  
feedi ng operations o r  other agricu l tural operations except as expressly 
perm itted under th is section: o r  

b .  I mpose water qual ity, closu re, s ite secu rity. lagoon. o r  nut rient plan 
regu lat ions or requi rements on animal feedi ng operat ions" 

Page 2 1 , l ine 1 ,  overstr ike "Concentrated" and insert immed iately thereafter "An ima l "  

Page 2 1 , l i ne  1 ,  overstr ike "any l ivestock feeding ,  hand l ing ,  or" 

Page 2 1 , overstr ike l i nes 2 through 4 

Page 2 1 , l i ne  5 , overstr ike "catt le" and i nsert immediately thereafte r  "a lot o r  fac i l ity, other  than 
normal  wintering operat ions for catt le and an aquatic animal product ion faci l i ty, where 
the fol lowing condit ions are met: 
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ill Animals. other than aquatic animals, have been. are. or wi l l  be 
stabled or confined and fed or maintained for a total of forty-five 
days or more in any twelve-month period: and 

.(g}_ Crops, vegetation, forage growth, or post-harvest residues are 
not sustained in the normal growing season over any portion of 
the lot or faci l ity" 

Page 23, l ine 9, overstrike "vary by more than fifty" 

Page 23, l ine 1 0 , overstrike "percent from" and insert immed iately thereafter "exceed" 

Page 23, l ine 1 1 ,  after "23. 1 -06- 1 5" insert "un less the township can demonstrate compel l ing, 
objective evidence specific to the township which requires a grater setback with in the 
townsh ip, in which case the setbacks may exceed those establ ished in subdivision a of 
subsection 7 of section 23. 1 -06- 1 5 by no more than fifty percent. If a setback under this 
subsection is greater than the corresponding setback establ ished in subd ivision a of 
subsection 7 of section 23. 1 -06- 1 5. a person whose animal feeding operation wi l l  be or 
has been affected by the setback may request the agricu ltu re commissioner review the 
appl icable townsh ip ordinance. After the review, the agricu lture commissioner shal l 
provide a summary of the review to the attorney general and request an opin ion from 
the attorney general regard ing whether the ordinance and setback is lawful "  

Page 23, l ine 1 9, after the underscored period insert "The petition must contain a description of 
the nature. scope, and location of the proposed animal feeding operation and a site 
map showing road access. the location of any structure, and the distance from each 
structure to the nearest section l ine . "  

Page 23,  l ine 2 1 , after the underscored period insert " If the townsh ip al lows animal feeding 
operations as a conditional use, the conditional use regulations must be l im ited to the 
board's authority under this section. and the approval process must comply with this 
section .  The township shall make a decision on the appl ication with in sixty days of the 
receipt of a complete conditional use permit application . "  

Page 23 ,  l ine 25, after "provided" insert "an appl ication is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 23, l ine 26,  replace "five" with "th ree" 

Page 23, l ine 26,  remove "of the board's determination or fai lure to" 

Page 23, l ine 27, replace "object" with "the department issues its final permit and any permit 
appeals are exhausted . A board of township supervisors may not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

b.  Impose water qual ity, closure. site security. lagoon. or nutrient plan 
regulations or requi rements on animal feeding operations" 

Page 23, after l ine 27, insert: 

"SECTION 6. AMENDMENT. Section 58-03- 1 7  of the North Dakota Century 
Code is amended and reenacted as fol lows: 
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58-03-1 7. Regulation of concentrated animal feeding operations - Central 
repository. 

+. Any zoning regulation that pertains to a concentratednn animal feeding 
operation, as defined in section 58-03-1 1 . 1 .  and which is promulgated by a 
township after July 3 1 , 2007, is not effective until filed with the state 
department of health for inclusion in the central repository established 
under section 23-0 1 -30. Any zoning regulation that pertains to a 
concentrated animal feeding operation and which was promulgated by a 
county or a township before August 1 ,  2007, may not be enforced until the 
regulation is filed with the state department of health for inclusion in the 
central repository. 

� For purposes of this section: 

&.- "Goneentrated animal feeding operation" means any livestoel< feeding, 
handling, or holding operation, or feed yard, where animals are 
coneentrated in an area that is not normally used for pasture or for 
growing crops and in which anirnal 11t•astes may accumulate, or in an 
area where the spaoe per animal unit is less than six hundred square 
feet f66.74 square metersl. The term does not include normal 
wintering operations for cattle. 

&: "Livestool<" includes beef cattle, dairy cattle, sheep , swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of concentrated animal 
feeding operations - Central repository. 

+. Any zoning regulation that pertains to a concentrated animal feeding 
operation and 1.-.«hich is prornulgated by a township after July :31 , 2007, as 
defined in section 58-03-1 1 . 1 .  is not effective until filed with the department 
of environmental quality for inclusion in the central repository established 
under section 23. 1 -0 1 - 1 0 .  Any 2:oning regulation that pertains to a 
concentrated animal feeding operation and whieh 1.vas promulgated by a 
county or a township before August 1 ,  2007, may not be enforeed until the 
regulation is filed with the department of environmental quality for inc lusion 
in the eentral repository. 

� For purposes of this seotion: 

&.- "Gonoentrated animal feeding operation" means any livestoel< feeding, 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
grmving erops and in which anirnal wastes may accumulate, or in an 
area where the spaee per anirnal unit is less than six hundred square 
feet f65.74 square metersl The term does not inc lude normal 
wintering operations for cattle. 

&: "Li 1o1estocl<" inc ludes beef oattle, dairy cattle, sheep , swine, poultry, 
horses, and fur animals raised for their pelts. "  

Page 23, line 29 ,  after " 1 " insert " ,  2 ,  5 , "  

Page 23, line 29 ,  replace "4 "  with "6" 
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Tit le . 

Prepared by the Leg is lative Counci l  staff for 
Senator Hogan 

Apri l 22, 201 9 

PROPOSED AMEN DMENTS TO ENGROSSED SENATE B I LL NO. 2345 

That the House recede from its amendments as printed on pages 1 344- 1 349 of the Senate 
Journal and pages 1 539-1 544 of the House Journal  and that Engrossed Senate B i l l  No. 2345 
be amended as fol lows: 

Page 1 ,  l i ne 1 ,  after "A BI LL" replace the remainder of the b i l l  with "for an Act to provide for a 
report to the legislative management regarding permit appl ications for an imal  feeding 
operat ions. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTIO�. REPORT TO THE LEGISLATIVE MANAGEMENT - PERMIT 
APPLICATION APPROVALS AND DENIALS. On or before October 1 ,  2020, the 
department of environmental qua l ity shal l  provide a report to the legis lative 
management on a l l  an imal feeding operation perm it appl ications approved or den ied by 
the department, including the relevant county and township zon ing and setback 
determinat ions, and related issues during the first fu l l  year  of the 20 1 9-2 1 biennium . 
Through October 1 ,  2020, a l l  local government entities that review an imal  feeding 
operation  permit appl ications shal l report to the department of environmental qual ity 
each permit approval and denial with in th i rty days of the decision to approve or deny 
the appl ication . "  

Renumber  accord ing ly 
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19.1146.02014 
Title.04000 

Adopted by the Conference Committee 

April 22, 2019 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2345 

That the House recede from its amendments as printed on pages 1344-1349 of the Senate 
Journal and pages 1539-1544 of the House Journal and that Engrossed Senate Bill No. 2345 
be amended as follows: 

Page 1, line 1, after the first comma insert "11-33-22," 

Page 1, line 1, remove the second "and" 

Page 1, line 2, after "58-03-11.1" insert ", and 58-03-17" 

Page 1, line 3, after the first semicolon insert "to provide a report to the legislative 
management;" 

Page 4, line 1, overstrike "vary by more than fifty" 

Page 4, line 2, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 4, line 3, after "23-25-11" insert "unless the county can demonstrate compelling, objective 
evidence specific to the county which requires a greater setback within the county, in 
which case the setbacks may exceed those established in subdivision a of 
subsection 7 of section 23-25-11 by no more than fifty percent. If a setback under this 
subsection is greater than the corresponding setback established in subdivision a of 
subsection 7 of section 23-25-11, a person whose animal feeding operation will be or 
has been affected by the applicable county ordinance may request the agriculture 
commissioner review the ordinance. After the review, the agriculture commissioner 
shall provide a summary of the review to the attorney general and request an opinion 
from the attorney general regarding whether the ordinance and setback are lawful" 

Page 4, line 11, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 4, line 13, after the underscored period insert "If the county allows animal feeding 
operations as a conditional use, the conditional use regulations must be limited to the 
board's authority under' this section, and the approval process must comply with this 
section. The county shall make a decision on the application within sixty days of the 
receipt of a complete conditional use permit application." 

Page 4, line 16, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 4, line 17, replace "five" with "three" 

Page 4, line 17, remove "of the" 

Page 4, line 18, replace "board's determination or failure to object" with "the department issues 
its final permit and any permit appeals are exhausted. A board of county 
commissioners may not: 
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a .  Regulate or  impose zoning restrictions or requi rements on animal 
feeding operations or other agricu ltura l  operations except as expressly 
permitted under this section: or 

b .  Impose water qual ity, closure, s ite security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 7 ,  l ine 6, overstrike "vary by more than fifty" 

Page 7, l ine 7, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 7 ,  l ine 8 ,  after "23 . 1 -06-1 5" insert "un less the county can demonstrate compel l ing, 
objective evidence specific to the county which requires a greater setback with in the 
county, in which case the setbacks may exceed those establ ished in subd ivision a of 
subsection 7 of section 23. 1 -06-1 5 by no more than fifty percent. If a setback under this 
subsection is greater than the corresponding setback establ ished in  subd ivision a of 
subsection  7 of section 23. 1 -06-1 5, a person whose an imal  feeding operation wi l l  be or 
has been affected by the applicable county ord inance may request the agricu lture 
commissioner review the ord inance. After the review, the agriculture com missioner 
shall provide a summary of the review to the attorney general and request an opin ion 
from the attorney general regarding whether the ord inance and setback are lawful" 

Page 7 ,  l ine 1 6 , after the underscored period insert "The petition m ust conta in  a description of 
the nature, scope, and location of the proposed an imal  feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section l ine . "  

Page 7 ,  l ine 1 8, after the underscored period insert " I f  the county a l lows an imal  feeding 
operations as a conditional use, the conditional use regulat ions must be l im ited to the 
board's authority under this section, and the approval process must comply with this 
section . The county shall make a decision on the appl ication with in sixty days of the 
receipt of a complete cond itiona l  use perm it application . "  

Page 7 ,  l ine 22, after "provided" insert "an appl ication is submitted promptly to  the state 
department of health, the department issues a final  perm it, and" 

Page 7 ,  l ine 23,  replace "five" with "three" 

Page 7, l ine 23, replace "of the board's determination or fai lu re to object" with "the department 
issues its fina l  permit and any permit appeals are exhausted . A board of county 
commissioners may not: 

E:.. Regulate or impose zoning restrictions or requ irements on animal 
feeding operations or other agricu ltura l  operations except as expressly 
permitted under this section: or 

b .  Impose water qual ity, closure, s ite security, lagoon, or nutrient plan 
regulations or requ irements on an imal  feeding operations" 

Page 7 ,  after l ine 23, insert: 

"SECTION 2. AMENDMENT. Section 1 1 -33-22 of the North Dakota Century Code 
is amended and reenacted as fol lows: 
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11-33-22. Regulation of concentrated animal feeding operations - Central 
repository. 

4-:- Any zoning regulation that pertains to a eoneentratedan an imal  feeding 
operation, as defined in  section 1 1 -33-02. 1 ,  and wh ich is promu lgated by a 
county after Ju ly 31 , 2007, is not effective unt i l  fi led with the state 
department of health for inclusion in the centra l  repository establ ished 
under section 23-0 1 -30. Any zon ing regu lat ion that pertains to 
concentrated animal feeding operations and wh ich was promu lgated by a 
county before August 1 ,  2007 , may not be enforced unti l  the regulation is 
fi led with the state department of health for inc lusion in  the central 
repository. 

� For purposes of this section: 

a- "Concentrated animal feeding operation" means any livestock feeding , 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in 1lt'hieh animal wastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note} Regulation of concentrated animal 
feeding operations - Central repository. 

4-:- Any zoning regulation that pertains to a eoncentratedan an imal  feeding 
operation ooe, as defined in  section 1 1 -33-02 . 1 ,  is not effective unti l  fi led 
with the department of environmental qua l ity for inc lusion in the central 
repository established under section 23. 1 -0 1 - 1 0 . 

� For purposes of this section: 

a- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard , where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in 'lt'hich animal wastes may accumulate, or in an 
area 1lt'here the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&. "Livestoel<:" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. " 

Page 1 2 , l ine 8 ,  after "58-03-1 1 . 1 "  insert ", un less the an imal  feeding operation is in  existence 
by January 1 ,  201 9, and there is no change in animals or an imal  un its wh ich would 
resu lt in  an increase in the setbacks provided for in this section" 

Page 1 2 , l ine 9 ,  after "additional" insert "odor" 

Page 1 2 , l ine 1 3 , replace "five" with "three" 
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Page 12, line 13, replace "application is submitted" with "final permit is issued and any permit 
appeals are exhausted" 

Page 12, line 15, after "operation" insert "or there is a change in animal units which would 
result in an increase in the setbacks under this section" 

Page 17, line 8, after "58-03-11.1" insert ", unless the animal feeding operation is in existence 
by January 1, 2019, and there is no change in animals or animal units which would 
result in an increase in the setbacks provided for in this section" 

Page 17, line 9, after "additional" insert "odor" 

Page 17, line 13, replace "five" with "three" 

Page 19, line 14, replace "23-23-11" with "23-25-11" 

Page 20, line 11, overstrike "vary by more than fifty" 

Page 20, line 12, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 20, line 13, after "23-25-11" insert "unless the township can demonstrate compelling, 
objective evidence specific to the township which requires a greater setback within the 
township, in which case the setbacks may exceed those established in subdivision a of 
subsection 7 of section 23-25-11 by no more than fifty percent. If a setback under this 
subsection is greater than the corresponding setback established in subdivision a of 
subsection 7 of section 23-25-11, a person whose animal feeding operation will be or 
has been affected by the applicable township ordinance may request the agriculture 
commissioner review the ordinance. After the review, the agriculture commissioner 
shall provide a summary of the review to the attorney general and request an opinion 
from the attorney general regarding whether the ordinance and setback are lawful" 

Page 20, line 21, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 20, line 23, after the underscored period insert "If the township allows animal feeding 
operations as a conditional use, the conditional use regulations must be limited to the 
board's authority under this section, and the approval process must comply with this 
section. The township shall make a decision on the application within sixty days of the 
receipt of a complete conditional use permit application." 

Page 20, line 26, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 20, line 27, replace "five" with "three" 

Page 20, line 27, remove "of the" 

Page 20, line 28, replace "board's determination or failure to object" with "the department 
issues its final permit and any permit appeals are exhausted. A board of township 
supervisors may not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

b. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 
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Page 21, line 1, overstrike "Concentrated" and insert immediately thereafter "Animal" 

Page 21, line 1, overstrike "any livestock feeding, handling, or" 

Page 21, overstrike lines 2 through 4 

Page 21, line 5, overstrike "cattle" and insert immediately thereafter "a lot or facility, other than 
normal wintering operations for cattle and an aquatic animal production facility, where 
the following conditions are met: 

ill Animals, other than aquatic animals, have been, are, or will be 
stabled or confined and fed or maintained for a total of forty-five 
days or more in any twelve-month period: and 

.(21 Crops, vegetation, forage growth, or postharvest residues are 
not sustained in the normal growing season over any portion of 
the lot or facility" 

Page 23, line 9, overstrike "vary by more than fifty" 

Page 23, line 10, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 23, line 11, after "23.1-06-15" insert "unless the township can demonstrate compelling, 
objective evidence specific to the township which requires a grater setback within the 
township, in which case the setbacks may exceed those established in subdivision a of 
subsection 7 of section 23.1-06-15 by no more than fifty percent. If a setback under this 
subsection is greater than the corresponding setback established in subdivision a of 
subsection 7 of section 23.1-06-15, a person whose animal feeding operation will be or 
has been affected by the applicable township ordinance may request the agriculture 
commissioner review the ordinance. After the review, the agriculture commissioner 
shall provide a summary of the review to the attorney general and request an opinion 
from the attorney general regarding whether the ordinance and setback are lawful" 

Page 23, line 19, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 23, line 21, after the underscored period insert "If the township al lows animal feeding 
operations as a conditional use, the conditional use regulations must be limited to the 
board's authority under this section, and the approval process must comply with this 
section. The township shall make a decision on the application within sixty days of the 
receipt of a complete conditional use permit application." 

Page 23, line 25, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 23, line 26, replace "five" with "three" 

Page 23, line 26, remove "of the board's determination or failure to" 

Page 23, line 27, replace "object" with "the department issues its final permit and any permit 
appeals are exhausted. A board of township supervisors may not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

Page No. 5 19.1146.02014 



b. Impose water qual ity, closure, s ite security, lagoon, or nutrient plan 
regulations or requ irements on animal feeding operations" 

Page 23, after l ine 27, insert: 

"SECTION 6. AMENDMENT. Section 58-03-1 7 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

58-03 -17. Regulation of concentrated animal feeding operations - Central 
repository. 

4-:- Any zoning regulation that pertains to a GonGentratedan an imal  feeding 
operation, as defined in  section 58-03-1 1 . 1 ,  and which is promulgated by a 
township after Ju ly 3 1 , 2007, is not effective unti l  fi led with the state 
department of health for inclusion in the central repos itory establ ished 
under section 23-01 -30. Any zon ing regulation that pertains to a 
concentrated animal feed ing operation and which was promu lgated by a 
county or a township before August 1 ,  2007 , may not be enforced unti l the 
regulation is fi led with the state department of health for inclusion in the 
central repository. 

� For purposes of this seGtion: 

a- "GonGentrated animal feeding operation" means any livestoGk feeding , 
handling, or holding operation, or feed yard , where animals are 
GonGentrated in an area that is not normally used for pasture or for 
gro•Ning Grops and in 1NhiGh animal wastes may aGGumulate, or in an 
area 1Nhere the spaGe per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not inGlude normal 
wintering operations for Gattie. 

tr. "LivestoGk" inGludes beef Gattie, dairy Gattie, sheep, s•Nine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of concentrated animal 
feeding operations - Central repository. 

4-:- Any zoning regulation that pertains to a GonGentratedon an imal  feeding 
operation and whiGh is promulgated by a township after July 31 , 2007, as 
defined in section 58-03-1 1 . 1 ,  i s  not effective unt i l  fi led with the department 
of environmental qual ity for inclusion in  the centra l repository establ ished 
under section 23. 1 -0 1 - 1 0 . Any zoning regulation that pertains to a 
eonGentrated animal feeding operation and whioh was promulgated by a 
county or a township before August 1 ,  2007, may not be enforoed until the 
regulation is filed •.vith the department of environmental quality for inGlusion 
in the Gentral repository. 

� For purposes of this section: 

a- "GonGentrated animal feeding operation" means any livestoel< feeding, 
handling, or holding operation, or feed yard , 'Nhere animals are 
oonGentrated in an area that is not normally used for pasture or for 
gro•Ning Grops and in whiGh animal wastes may accumulate , or in an 
area where the spaGe per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not inGlude normal 
wintering operations for Gattie. 
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tr.- "Livestock" includes beef oattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

SECTION 7. REPORT TO THE LEGISLATIVE MANAGEMENT - PERMIT 
APPLICATION APPROVALS AND DENIALS. On or before October 1, 2020, the 
department of environmental quality shall provide a report to the legislative 
management on all animal feeding operation permit applications approved or denied by 
the department, including the relevant county and township zoning and setback 
determinations, and related issues during the first full year of the 2019-21 biennium. 
Through October 1, 2020, all local government entities that review animal feeding 
operation permit applications shall report to the department of environmental quality 
each permit approval and denial within thirty days of the decision to approve or deny 
the application." 

Page 23, line 29, after "1" insert ", 2, 5," 

Page 23, line 29, replace "4" with "6" 

Page 24, line 3, after "1" insert ", 2, 5, " 

Page 24, line 3, replace "4" with "6" 

Page 24, line 10, after "1" insert ", 2, 5," 

Page 24, line 10, replace "4" with "6" 

Renumber accordingly 
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201 9  SENATE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

SENATE B ILL  d345 as engrossed 

Senate Ag ricu ltu re Committee 
Action Taken D SENATE accede to House Amendments 

Date : 4/22/201 9 
Rol l  Ca l l  Vote #: / 

D S ENATE accede to House Amendments and  further  amend 
D HOUSE recede from House amendments 
D HOUSE recede from House amendments and amend as fol lows 

D Unable to agree, recommends that the comm ittee be d ischarged and a new 
comm ittee be appointed 
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comm ittee be appointed 

Jg odLJpr � 1f=- R .  1 \46 . O<l--0{ '3 w,Tv\ � c bt�� 5 °'" + � -b 
-¼ti oM.. �tioh 8 -h � cu Hrurrt- ��+ �--F-{- Pt 

Motion Made by: &j4!7 Seconded by: Voberv ,cJq 
. 

Senators Yes No 

I J 1il.....-t.. , I" hal r v/ 
(). / �� v 

1J..,..�.v1 t/ 

Total Senate Vote °' I 

Vote Count Yes :  5 

Senate Carrie r  -----------

LC Number 

LC N umber 

Emergency c lause added or deleted 

Statement of pu rpose of amendment 

Representatives Yes No 

.D.:foh, ..:,�-;, , ( lnL,·, \/ 
'f'),.)bp ,u-ti� I 

-rk>-tkL--Y 

Total Rep.  Vote 3 -
No:  Absent: _ ___._ __ _ --=::;__ __ 

House Carrier 

of amendment 

of engrossment ----------



201 9  SENATE CONFERENC E  COMMITTEE 
ROLL CALL VOTES 

a.345 
SENATE B I LL as eng rossed 

Date : 4 /di?J-//9 
Rol l  Ca l l  Vote # :  3 

Senate Ag ricu ltu re Committee 
Action Taken  D SENATE accede to House Amendments 

D SENATE accede to House Amendments and fu rther amend 
D HOUSE recede from House amendments 
� HOUSE recede from House amendments and  amend as fol lows 

D Unable to agree, recommends that the comm ittee be d ischarged and a new 
comm ittee be appointed 

Motion Made by:OU� Seconded by: I) .  3ohn 801') 

Senators Representatives 

t r  

Total Senate Vote 2. Tota l Re . Vote 

Vote Count Yes :  L\ No :  Absent: 0 
Senate Carrie r  _l_u---=ic__=-K_ ______ House Carrie r  J). ::-£hYJ60n 
LC Number / q . \ \ 46 ., Od/) / L/ of amendment 

LC Number 

Emergency c lause added or deleted 

Statement of pu rpose of amendment 

• OY Cf)O of engrossment 



Com Conference Committee Report 
April 23, 2019 10:37AM 

Module ID: s_cfcomrep_72_007 

Insert LC: 19.1146.02014 
Senate Carrier: Luick 

House Carrier: D. Johnson 

REPORT OF CONFERENCE COMMITTEE 
SB 2345, as engrossed: Your  conference committee (Sens. Lu ick, 0. Larsen ,  Hogan and 

Reps. D .  Johnson , Dobervich , Trottier) recommends that the HOUSE RECEDE from 
the House amendments as printed on SJ pages 1 344-1 349, adopt amendments as 
fol lows , and place SB 2345 on the Seventh order: 

That the House recede from its amendments as prin ted on pages 1 344-1 349 of the Senate 
Journal  and pages 1 539-1 544 of the House Journal and that Eng rossed Senate B i l l  No .  
2345 be amended as fo l lows : 

Page 1 ,  l i ne 1 ,  after the fi rst comma insert " 1 1 -33-22 , "  

Page 1 ,  l i n e  1 ,  remove the second "and" 

Page 1 ,  l i ne  2, after "58-03- 1 1 .  1 "  insert " ,  and 58-03- 1 7" 

Page 1 ,  l ine 3, after the fi rst sem icolon insert "to provide a report to the leg is lative 
management ; "  

Page 4 ,  l i ne  1 ,  overstrike "vary by more than fifty" 

Page 4, l i ne  2 ,  overstrike "percent from" and insert immed iate ly thereafter "exceed" 

Page 4 ,  l i ne  3, after "23-25- 1 1 "  insert "un less the county can demonstrate compel l i ng, 
objective evidence specific to the cou nty which requ i res a greater setback with in  the 
county, in wh ich case the setbacks may exceed those establ ished in subd ivision a of 
subsection 7 of section 23-25-1 1 by no more than fifty percent. I f  a setback under 
th is subsect ion is greater than the correspond ing setback establ ished in 
subdiv is ion a of subsection 7 of section 23-25- 1 1 ,  a person whose an imal  feed i ng 
operation wi l l  be or has been affected by the appl icable county ord i nance may 
request the agriculture commissioner review the ord inance. After the review, the 
agricu l ture commissioner shal l  provide a summary of the review to the attorney 
general  and request an opin ion from the attorney general regard ing whether the 
ord i nance and setback are lawfu l" 

Page 4, l i ne  1 1 ,  after the underscored period i nsert "The petit ion must conta in  a description 
of the nature, scope, and location of the proposed an imal feed ing operation and a 
site map showing road access, the location of any structu re, and the d istance from 
each structu re to the nearest section l i ne . "  

Page 4 ,  l i ne  1 3 , after the underscored period i nsert " I f  the county a l lows an ima l  feed i ng 
operations as a cond it ional use, the cond it ional use regulat ions must be l im ited to 
the board 's authority under this section, and the approval process must comply with 
th is section .  The county sha l l  make a decision on the appl ication with i n  sixty days of 
the receipt of a complete cond itiona l  use perm it appl ication . "  

Page 4 ,  l i ne  1 6 , after "provided" insert "an appl ication i s  submitted promptly to the state 
department of health, the department issues a fi na l  perm it, and" 

Page 4 ,  l i ne 1 7 , replace "five" with "th ree" 

Page 4 ,  l i ne  1 7 , remove "of the" 

Page 4, l i ne  1 8 , rep lace "board's determ ination or fa i l u re to object" with "the department 
issues its fi na l  permit and any permit appeals are exhausted . A board of county 
commissioners may not: 
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� Regulate o r  i mpose zon ing restrict ions or  requ i rements o n  an ima l  
feed ing operations or other agricultu ra l  operat ions  except as  
expressly perm itted under th is sect ion: or  

Q,. Impose water qual ity, closu re, s ite secu rity, lagoon,  or  n utr ient plan 
regu lations or requ i rements on an ima l  feed i ng operat ions" 

Page 7 ,  l ine 6 ,  overstr ike "vary by more than fifty" 

Page 7, l i ne  7 ,  overstr ike " percent  from" and i nsert immed iate ly thereafter "exceed" 

Page 7 ,  l ine 8 ,  after "23 . 1 -06- 1 5" i nsert " un less the county can demonstrate compe l l i ng, 
objective evidence specific to the cou nty which requ i res a greater setback with i n  the 
county, i n  wh ich case the setbacks may exceed those estab l ished in subd iv is ion a of 
subsection 7 of sect ion 23 . 1 -06- 1 5 by no more than fifty percent .  I f  a setback under  
th is subsect ion is greater than the  correspond ing setback estab l ished i n  
subd iv is ion a of  subsect ion 7 of  section 23. 1 -06- 1 5, a person  whose an ima l  feed i ng 
operation  w i l l  be or  has been affected by the appl icable coun ty ord i nance may 
request the agricu l ture com missioner review the ord inance. After the rev iew, the 
agricu l ture comm iss ioner shal l  provide a summary of the rev iew to the attorney 
genera l  and request an  opin ion  from the attorney genera l  regard i ng whether the 
ord inance and setback are lawfu l" 

Page 7 ,  l ine 1 6 , after the u nderscored period i nsert "The petit ion must conta i n  a descript ion 
of the nature, scope, and location of the proposed an imal  feed i ng operat ion and a 
site map showing road access, the location of any structu re, and  the d i stance from 
each structu re to the nearest section  l i ne . "  

Page 7 ,  l i ne  1 8 , after the u nderscored period insert " I f  the county a l lows an ima l  feed i ng 
operations as a cond it iona l  use, the condit ional  use regu lations  must be l im ited to 
the board's authority u nder  th is sect ion, and the approva l  process must comply with 
th is section .  The cou nty sha l l  make a decision on the appl ication with i n  s ixty days of 
the rece ipt of a complete cond it iona l  use perm it appl ication . "  

Page 7 ,  l i ne 22 ,  after "provided" insert "an  appl ication i s  subm itted promptly to  the state 
department of health, the department issues a fi na l  perm it, and"  

Page 7 ,  l i ne  23 ,  rep lace "five" with "th ree" 

Page 7, l i ne  23 ,  rep lace "of the board 's  determ ination or fa i l u re to object" with "the 
department issues i ts fi na l  permit and any permit appeals are exhausted . A board of 
county commiss ioners may not: 

� Regulate or impose zon ing restrict ions or requ i rements on  an ima l  
feed i ng operat ions or other agricultu ra l  operations  except as  
expressly perm itted under th i s  section: o r  

Q,. I mpose water qual ity, closu re, s ite security, lagoon, or  n utr ient plan 
regulat ions or requ i rements on an imal  feed i ng operations" 

Page 7 ,  after l i ne  23 ,  i nsert :  

"SECTION 2.  AMENDMENT. Section 1 1 -33-22 of  the North Dakota Centu ry 
Code is amended and reenacted as fo l lows: 
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11-33-22. Regulation of oonoentrated animal feeding operations -
Central repository. 

4-:- Any zon i ng  regu lation that perta ins to a GonGentrated::in an ima l  feed ing  
operation. as defined i n  sect ion 1 1 -33-02 . 1 .  and  wh ich i s  p romu lgated by 
a cou nty after J u ly 3 1 . 2007 .  is not effective unti l fi led with the state 
department of health for i nc lus ion in the central reposito ry estab l ished 
u nder  sect ion 23-0 1 -30 .  Any zon ing  regu lation  that perta i ns  to 
GOnGentrated an imal feed ing operations and wh ich was p romu lgated by a 
cou nty before August 1 .  2007 .  may not be enforced u nt i l  the reg u lat ion is 
fi led with the state department  of health for i nc lus ion i n  the central 
reposito ry. 

� For purposes of this seGtion: 

a-:- "ConGentrated animal feeding operation" means any livestoGk 
feeding. handling, or holding operation. or feed yard . where animals 
are GOnGentrated in an area that is not normally used for pasture or 
for growing Grops and in whiGh animal wastes may aGGumulate . or in 
an area where the spaGe per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not inGlude normal 
wintering operations for Gattie. 

&.- "LivestoGk" inGludes beef Gattie. dairy Gattie. sheep, swine, poultry, 
horses. and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of oonoentrated 
animal feeding operations - Central repository. 

4-:- Any zon i ng  regu lation that perta ins to a GonGentratedan an ima l  feed ing 
operation aoo. as defi ned i n  sect ion 1 1 -33-02 . 1 .  is not  effective u nti l fi led 
with the department of env i ronmental qua l i ty for i nc lus ion in the central 
repos itory establ ished under  sect ion 23 . 1 -0 1 - 1 0 .  

� For purposes of this seGtion: 

a-:- "ConGentrated animal feeding operation" means any livestoGk 
feeding, handling. or holding operation. or feed yard . where animals 
are GOnGentrated in an area that is not normally used for pasture or 
for gro,,ving Grops and in whiGh animal wastes may aGGUmulate, or in 
an area where the spaGe per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not inGlude normal 
wintering operations for Gattie. 

&.- "LivestoGk" inGludes beef Gattie, dairy Gattie, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. " 

Page 1 2 , l i ne  8 ,  after "58-03-1 1 . 1 "  i nsert ". u n less the an ima l  feed i ng operat ion is i n  
existence by January 1 .  201 9. and there is no change i n  an imals o r  an ima l  u n its 
wh ich wou l d  resu lt in an i ncrease i n  the setbacks provided for in th is  sect ion" 

Page 1 2 , l ine 9 ,  after "add it ional" insert "odor" 

Page 1 2 , l i ne  1 3 , rep lace "five" with "th ree" 

Page 1 2 , l i ne  1 3 , rep lace "appl icat ion is submitted" with "fina l  perm it  is issued and any 
perm it appeals are exhausted" 
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Page 1 2 , l i ne  1 5 , after "operation" i nsert "or there is a change in an ima l  u n its wh ich wou ld 
resu lt i n  an  i ncrease i n  the setbacks u nder th is section" 

Page 1 7 , l ine 8 ,  after "58-03- 1 1 . 1 "  i nsert ". un less the an ima l  feed i ng operat ion is  in 
existence by January 1 .  20 1 9. and there is no change i n  an ima ls  o r  an ima l  u n its 
which wou ld  resu lt in an i ncrease in the setbacks provided for in th is  section"  

Page 1 7 , l i ne  9 ,  after "add it ional"  insert "odor" 

Page 1 7 , l i ne  1 3 , replace "five" with "th ree" 

Page 1 9 , l i ne  1 4 ,  replace "23-23- 1 1 "  with "23-25- 1 1 "  

Page 20 ,  l i ne  1 1 ,  overstrike "vary by more than fifty" 

Page 20 ,  l i ne  1 2 , overstr ike "percent from" and i nsert immed iately thereafter  "exceed" 

Page 20 ,  l ine 1 3 , after "23-25- 1 1 "  i nsert " un less the township can demonstrate compe l l i ng. 
objective evidence specific to the townsh ip wh ich requ i res a greater setback with i n  
t he  townsh ip. i n  which case t he  setbacks may exceed those estab l i shed i n  
subd iv is ion a o f  subsect ion 7 o f  sect ion 23-25- 1 1  by n o  more than fifty percent .  I f  a 
setback u nder  th is  subsect ion is greater than the correspond i ng setback estab l i shed 
i n  subd iv is ion a of subsect ion 7 of section 23-25- 1 1 .  a perso n  whose an ima l  feed ing 
operat ion w i l l  be or  has been affected by the appl icable townsh ip ord i nance may 
request the agricu ltu re commissioner rev iew the ord i nance .  After the review. the 
agricu l ture com miss ioner sha l l  provide a summary of the rev iew to the attorney 
genera l  and request an opi n ion from the attorney genera l  regard i ng whether the 
ord inance and setback are lawfu l" 

Page 20, l i ne  2 1 , after the u nderscored period i nsert "The petit ion m ust conta i n  a descript ion 
of the natu re. scope, and locat ion of the proposed an imal feed i ng operat ion and a 
s ite map showing road access. the location of any structu re. and  the d istance from 
each structu re to the nearest sect ion l i ne . "  

Page 20 ,  l i ne  23 ,  after the u nderscored period i nsert " I f  the townsh ip a l l ows an ima l  feed i ng 
operations as a cond it iona l  use. the conditional  use regu lations must be l im ited to 
the board 's authority under  this sect ion, and the approval process m ust comply with 
this section .  The townsh ip sha l l  make a decis ion on the appl ication  with i n  s ixty days 
of the receipt of a complete cond it iona l  use perm it appl icatio n . "  

Page 20 ,  l i n e  2 6 ,  after "provided" i nsert " a n  appl icat ion i s  subm itted promptly t o  t h e  state 
department  of health. the department issues a fi na l  permit, and"  

Page 20 ,  l i ne  27 ,  rep lace "five" with "th ree" 

Page 20, l i ne  27, remove "of the" 

Page 20, l i ne  28, rep lace "board's determ ination or fa i l u re to object" with "the department 
issues i ts fi na l  permit and any perm it appeals are exhausted . A board of townsh ip 
supervisors may not: 

� Regu late or impose zon ing restrict ions or requ i rements on  an ima l  
feed i ng operations or other agricu ltu ra l  operat ions  except as 
expressly perm itted under th is sect ion; or 

.Q,. I mpose water qua l ity. closu re. s ite security. lagoon. or  n utr ient plan 
regu lat ions or requ i rements on an ima l  feed i ng operat ions" 

Page 2 1 , l ine 1 ,  overstrike "Concentrated" and insert immediate ly thereafter "An ima l "  
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Page 2 1 , l i ne  1 ,  overstrike "any l ivestock feed i ng ,  hand l i ng ,  o r" 

Page 2 1 ,  overstrike l i nes 2 th rough 4 

Page 2 1 ,  l i ne  5 ,  overstrike "cattle" and insert i mmed iate ly  thereafter "a lot or  faci l ity, other 
than normal  winte ring operat ions for catt le and an  aquatic an imal  prod uct ion fac i l ity, 
where the fol lowing cond it ions are met: 

ill An imals, other  than aquatic an ima ls, have been, a re, or  wi l l  be 
stabled or confined and fed or  mainta ined for a tota l of 
forty-five days or more i n  any twe lve-month period: and 

ill Crops, vegetat ion, forage growth, or  postha rvest res id ues a re 
not susta ined i n  the normal growi ng season over any port ion of 
the lot or fac i l ity" 

Page 23 ,  l i ne  9 ,  overstri ke "vary by more than fifty" 

Page 23 ,  l i ne  1 0 , overstrike "percent from" and insert immed iately the reafter "exceed" 

Page 23, l i ne  1 1 ,  after "23 . 1 -06- 1 5" insert " un less the townsh ip can demonstrate compe l l i ng, 
objective evidence specific to the townsh ip which requ i res a grate r setback with i n  the 
townsh ip, i n  wh ich case the setbacks may exceed those estab l ished i n  subd iv is ion a 
of subsect ion 7 of sect ion 23 . 1 -06- 1 5 by no  more than  fifty percent .  I f  a setback 
under  th is  subsection is greater than the correspond ing setback estab l i shed i n  
subd iv is ion a o f  subsection 7 o f  sect ion 23 . 1 -06- 1 5, a person whose an ima l  feed i ng 
operat ion w i l l  be or  has been affected by the appl icab le townsh ip o rd i nance may 
request the agricu ltu re commissioner  review the ord i nance .  After the review, the 
agricu l tu re commissioner shal l  provide a summary of the review to the attorney 
genera l  and  request an opin ion  from the attorney genera l  regard i ng whethe r  the 
o rd i nance and setback are lawfu l" 

Page 23 ,  l i ne  1 9 , after the underscored period i nsert "The petit ion m ust conta i n  a description  
o f  the natu re, scope, and  location o f  t he  proposed an ima l  feed i ng operat ion and a 
s i te map showing road access, the locat ion of any structu re, and the d istance from 
each structu re to the nearest sect ion l i ne . "  

Page  23 ,  l i ne  2 1 , after t he  u nderscored period i nsert " I f  the townsh ip a l lows an ima l  feed ing 
operat ions  as a cond it ional  use, the cond itiona l  use regu lat ions  must be l im ited to 
the board 's  a uthority under  th is sect ion, and the approval process m ust comply with 
th is  section .  The townsh ip sha l l  make a decis ion on  the appl ication  with i n  s ixty days 
of the receipt of a complete cond it iona l  use perm it appl ication . "  

Page  23 ,  l i ne  25 ,  after "provided" i nsert " an  appl icat ion is subm itted promptly to  t he  state 
depa rtment  of health, the department issues a fi na l  perm it, and"  

Page 23 ,  l i ne 26 ,  rep lace "five" with "three" 

Page 23, l i ne  26, remove "of the board 's determ inat ion or  fa i l u re to" 

Page 23 ,  l i ne  27, rep lace "object" with "the department issues its fi na l  perm it  and any permit 
appea ls a re exhausted . A board of townsh ip supervisors may not : 

a . Regu late or  impose zon i ng restrict ions o r  requ i rements on  an imal  
feed i ng operations or other agricu ltu ra l  operations except as 
expressly perm itted under  th is sect ion: or 

� I mpose water qua l i ty, c losu re, s ite secu rity, lagoon, or  n utr ient plan 
regu lations or requ i rements on an imal  feed i ng operat ions" 
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"SECTION 6. AMENDMENT. Section 58-03-1 7 of the North Dakota Century 
Code is amended and reenacted as fo l lows: 

58-03-17. Regulation of concentrated animal feeding operations -
Central repository. 

4-:- Any zon ing  regu lat ion that perta ins to a concentratedan an ima l  feed i ng  
operation.  as defined i n  section 58-03- 1 1 . 1 ,  and wh ich i s  p ro m u lgated by 
a townsh i p  after J u ly  3 1 , 2007 , is not effective u nt i l  fi led with the state 
department of hea lth for i nc lus ion in the centra l  repository estab l i shed 
u nder  sect ion 23-0 1 -30.  Any zon ing  regu lation that perta i ns  to a 
concentrated an ima l  feed ing  operation and which was p ro m u lgated by a 
cou nty or a townsh ip  before August 1 ,  2007, may not be enforced u nt i l  
the regu lation  is fi led with the state department of h ea lth for inc lus ion i n  
the central repository. 

2-:- For purposes of this section: 

a- "Concentrated animal feeding operation" means any livestock 
feeding, handling, or holding operation, or feed yard , where animals 
are concentrated in an area that is not normally used for pasture or 
for growing crops and in which animal wastes may accumulate, or in 
an area where the space per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

e:- "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses , and fur animals raised for their pelts . 

(Contingent effective date - See note) Regulation of concentrated 
animal feeding operations - Central repository. 

+.- Any zon ing  regu lat ion that perta ins to a concentratedfilan ima l  feed ing  
operat ion and which is promulgated by a township after July 31 , 2007, as  
defi ned i n  sect ion 58-03- 1 1 . 1 ,  i s  not effective unt i l  fi led with the 
department of  env i ronmental qual ity for inc lus ion i n  the centra l repository 
estab l ished under  sect ion 23. 1 -0 1 - 1 0 .  Any zoning regulation that pertains 
to a concentrated animal feeding operation and which was promulgated 
by a county or a township before August 1 ,  2007, may not be enforced 
until the regulation is filed with the department of environmental quality 
for inclusion in the central repository. 

2-:- For purposes of this section: 

a- "Concentrated animal feeding operation" means any livestock 
feeding, handling, or holding operation, or feed yard , where animals 
are concentrated in an area that is not normally used for pasture or 
for growing crops and in which animal wastes may accumulate , or in 
an area where the space per animal unit is less than six hundred 
square feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

e:- "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts . 

SECTION 7. REPORT TO THE LEGISLATIVE MANAGEMENT - PERMIT 
APPLICATION APPROVALS AND DENIALS. On or before October 1 ,  2020 ,  the 
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department of env i ronmental qua l ity sha l l  provide a report to the leg is lat ive 
management  on  a l l  an ima l  feed ing  operat ion perm it app l ications approved o r  den ied 
by the department ,  i ncl ud ing the re levant county and townsh ip  zon i ng  and setback 
determ i nations ,  and related issues du ring  the fi rst fu l l  year of the 20 1 9-2 1 b ienn i um .  
Th rough  October 1 ,  2020 , a l l  loca l government ent it ies that review an ima l  feed ing 
operat ion permi t  appl ications sha l l  report to  the department of  envi ronmental qual i ty 
each permit  approval and den ial with i n  th i rty days of the decis ion to approve or deny 
the app l ication . "  

Page 23 ,  l i ne  29 ,  after " 1 "  i nsert " ,  2 ,  5 , "  

Page 23 ,  l i ne  29 ,  rep lace "4"  with "6" 

Page 24, l i ne  3, after " 1 "  i nsert " ,  2 ,  5 , "  

Page 24 ,  l i ne  3 ,  rep lace "4" with "6" 

Page 24, l i ne  1 0 , after " 1 "  i nsert " ,  2, 5 , "  

Page  24 ,  l i ne  1 0 , rep lace "4" with "6" 

Renu m ber  accord i ng ly 

Eng rossed S B  2345 was p laced on the Seventh order  of bus iness on the calendar. 
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Senate Agricu lture Committee 

Senator Terry Wanzek 

Good mo rn i ng Cha i rm a n  Lu ick a nd Senate Agricu l ture Com mittee mem bers .  My name is Terry 
Wa nzek, d istr ict 29 State Senator. I am  here to i nt roduce SB 2345 . 

Ma ny i n  Ag a re i n te rested i n  expa nd i ng our  a n ima l  Agricu ltu re i ndustry i n  N D .  We a re ra n ked 
34th in a n ima l  agr icu ltu re recei pts in the US .  with $1 . 2  b i l l i on  in g ross sa les va l ue . Compa re 
that to othe r  states .  I owa ra nked n umber  2 i n  the US at  $ 13 .5 b i l l i o n  of a n ima l  ag  rece ipts . 
M i nnesota , #7 i n  the  US  with $7.4 b i l l i on  of a n ima l  ag va l ue .  SD is  ra n ked #17 with $4. 1 b i l l ion ,  
nea r ly 3 .5 t imes o u r  a n ima l  Ag sa les .  

The re i s  t remendous  potenti a l  to expa nd a n ima l  agri cu l ture in N D, g ive n our com petit ive 
adva ntage i n  l a n d  a nd feed costs and  wide open space fo r a lot of room to g row. Yet we seem 
to be h avi ng d i ffi cu lty gett ing an ima l  feed i ng operations  to deve lop .  Many in  agr icu l ture a re 
becom i ng frustrated with the s low pace of deve lopment .  So i n  d iscuss ions with the 
Depa rtment  of Hea l th or soon to be the Depa rtment of Envi ronmenta l Qua l i ty we fi nd  out 
p rojects have gotten perm itted from the state on ly  to be he ld  up by loca l j u ri sd ict ions by 
de lay ing the i r  response or by i ncreas ing the zon i ng ord ina nces beyond  the pa ramete rs set by 
the state . 

SB 2345 is  seek i ng  to a ccom p l i sh  2 th i ngs. F i rst, it i s  attempti ng to fi nd  some fa i rness i n  zon i ng 
a n ima l  feed i ng operat ions with cou nties and  townsh ips .  Th is b i l l  does not l im it a cou nty or  
townsh i p  from a dopti ng the i r  own zon i ng requ i rements but when a person i s  seek i ng to bu i l d  a 
feed i ng operat io n they wi l l  go be subject to ord i na nces i n  p l ace at the date they petit ion the 
county or townsh i p .  I n  other  words they a re locked in a n d  the goa l post ca n not be moved after 
the fact . The county o r  townsh i p  ca n not im pose add it iona l zon i ng afte r the esta b l i sh i ng the 
date of petit i o n  by a deve loper .  

The second  goa l of th is  b i l l  is to provide more certa i nty for i nvestors a n d  deve lopers of an 
a n ima l  feed i ng operation .  When a person seeki ng to construct an a n ima l  feed i ng operation 
peti t ions the cou nty o r  townsh ip  boa rds, a ti me c lock sta rts a n d  the boa rds have 60 days to 
object .  So i f  a boa rd d etermi nes the an ima l  feed i ng operat ion wou ld  com p ly o r  fa i l s to object 
the p roject wou l d  be  a pproved to move forwa rd . I t  is mea nt to p rovide the ce rta i nty that 
i nvestors a nd d eve l opers need to bu i l d .  

Mr. cha i rm a n  and  Senate Ag Committee mem bers, no one i n  s upport of  th i s  b i l l  i s  try i ng to 
push i rrespons i b l e  a n i ma l  agricu l ture projects. We wa nt these to be done right .  We want them 
to be deve loped  to m eet a l l  e nv i ronmenta l a nd zon i ng  and agronom ic  requ i rements. But we do 
wa nt fa i rness afte r a l l  these measu res a re met a nd have been com p l i ed  to. We wa nt to send a 
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message that we s uppo rt a n ima l  feeding operations when they a re deve loped responsi b ly. 

Afte r a l l  if states l i ke MN,  I owa, SD ca n have barns of pou ltry, swi ne a nd da i ry up a nd down the 

i nterstates in p l a i n  view, why ca n 't a tradit iona l ly ag based state l i ke ND sim ply have a fa i r  a nd 

reasonab le  t ime frame for perm itt ing? Thank  you .  
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Farms Operations 1 
t Survey Data from Owc1< Stats as of: Feb/0112019 

Farm Operations - Area Operated , Measured i n  Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory 1 

1 , 308 

29,900 

39 , 1 00 ,0 0 0  

984 , 500 
1 5 , 500 

1 ,860 ,000 

58 ,000 

70 ,000 
1 47,000 

Cattle, Cows, Beef - I nventory ( Fi rst of Jan. 201 8 ) 
Cattle, Cows, Mi lk - I nventory ( First of Jan.  201 8 ) 
Cattle, I ncl Calves - Inventory ( Fi rst of Jan. 20 1 8 ) 
Cattle, On Feed - Inventory ( First of Jan.  2 0 1 8 ) 
Sheep, I ncl Lambs - I nventory ( Fi rst of Jan. 201 8 ) 
Hogs - Inventory ( First of Dec. 2 0 1 7  ) 

Milk Production 1 
\, ________ _ /_· ·-----···- --·· ------- ----···-j 

Milk - Production ,  Measured in Lb / Head 2 1 , 563 
Mi lk - Production , Measured i n $ 60 ,72 0 ,000 

Milk - Production , Measured i n  Lb 345 , 000 .000 

Crops - P lanted,  Harvested, Yield, Production, Price (MYA), Value of Production t 
Sorted b Value of Production i n  Dol lars 

Commodity 

:SOYBEANS 
1 SOYBEANS 
:WHEAT 
! WHEAT ! WHEAT, SPRING, (EXCL 
I DURUM) 
! WHEAT SPRING DURUM 
I WHEAT WINTER 
CORN 
I CORN, GRAIN 
I CORN SILAGE 
i CORN 
:cANOLA 
, CANOLA 
HAY & HA YLAGE 
HAY & HA YLAGE 

, HAY & HAYLAGE ALFALFA 

; HAY 

, HAY, ALFALFA 
: HAY , {EXCL ALFALFA) 
,BEANS 
i BEANS, DRY EDIBLE 
!POTATOES 

POTATOES 
' POTATOES, FRESH MARKET 
I POTATOES PROCESSING 

15uNFLOWER 
SUNFLOWER 

;BARLEY 
1 BARLEY 
[PEAS 
i PEAS, DRY EDI BLE 
!LENTILS i LENTILS 

i
FLAXSEED 
FLAXSEED 

,OATS 
I OATS 
!SAFFLOWER 
i SAFFLOWER 
'.SUGARBEETS 

Planted A l l  Purpose 
Ac res 

7 , 1 00 ,000 

6,680 , 000 

5 , 350 ,000 

1 260 000 

70 , 000 

3 420 000 

1 , 590 ,000 

1 30 000 

7o5.ooo 1 

75,000 

438 ,000 

520 ,000 

425,000 

270 ,000 

245 ,000 

295,000 

7 , 1 00 I 
i SUGARBEETS 2 1 4 ,000 
L--------·····- .... ... ---· - · ···- ·-. ··· ·-· 
(NA) Not Available 
(D) V>llhheld to avoid disclosing data for individual operations 
(S) Insufficient number of reports to establish an estimate 
(X) Not Applicable 
(Z} Less than half the rounding unit 

Harvested 
Acres 

7,050 ,000 

6,260 ,000 

5,050 , 000 

1 175 000 

35,000 

Yie ld 

34 . 5  BU / ACRE 

37.9 BU / ACRE 

4 1 BU / ACRE 

24 . 5 BU / ACRE 
37 BU / ACRE 

Production 

243 ,225 ,000 BU 

237 , 1 33 ,000 BU 

2 07 ,050 ,000 BU 

28 788 000 BU 
1 , 295 000 BU 

Price per 
Un i t  

8 . 88 $ / BU 

5 . 74 $ / BU 

5 . 72 $ / BU 

6 $ / BU 
4 . 1 4 $ / BU 

3,230 ,000 1 39 BU / ACRE 448 ,970 ,000 BU 3.04 $ I BU 
1 60 0 0 0  1 0 TONS / ACRE 1 600 000 TONS 

1 ,560 ,000 1 ,630 LB / ACRE 

1 .35 TONS / 
2 ,650 ,000 ACRE 
1 ,350 ,000 1 .4 TONS / ACRE 
1 ,30 0 ,000 1 . 3 TONS / ACRE 

2 , 542 ,800 , 000 1 7 _6 $ I CWT LB 

3 ,580 ,000 TONS 99. 5 $ / TON 

1 , 890 ,000 TONS 1 05 $ / TON 
1 ,690 ,000 TONS 77 $ / TON 

68 5 ,000 I 1 ,8 1 0 LB / ACRE I 1 2 ,392,000 CWT I 24 . 1  $ / CWT I 
74 ,000 330 CWT I ACRE 

4 23,000 I 1 ,636 LB / ACRE I 
395 ,ooo 1 63 BU / ACRE I 
4 1 0,000 1 1 ,800 LB / ACRE I 
250 ,000 I 870 LB / ACRE I 
229,ooo 1 1 5 BU / ACRE I 

80 ,000 1 58 BU / ACRE I 
5 ,200 1 930 LB / ACRE I 

2 1 2 ,000 

24 ,420 ,000 CWT 

692 ,0 1 0 ,000 LB 

24 ,885 , 000 BU 

7,380,000 CWT 

2 , 1 75 ,000 CWT 

3,435 ,000 BU 

4 ,64 0 ,000 BU 

4 ,836, 000 LB 

9 . 1 3  $ /  CWT 
9 . 86 $ / CWT 
8 .64 $ /  CWT 

1 7 .7 $ / CWT 

4 .3 1  $ / BU 

1 2 $ / CWT 

23. 5 $ / CWT 

9. 53 $ / BU 

2 . 55 $ I BU 

1 6 $ / CWT 

Value of Production in 
Dol lars 

2 , 1 33,330 ,000 

1 ,384 , 1 4 0 , 000 

1 , 1 95 ,253,000 ' 

1 83 642 000 : 
5 , 245 ,000 

1 ,302 , 0 1 3,000 

444 ,990 ,000 i 
326,045 ,000 

326, 045 ,000 

1 98 ,450 ,000 

1 27, 595 ,000 

30 1 , 1 26,000 

222,955 ,000 

1 27, 030 ,000 : 

1 05,76 1 ,000 

93,726,000 

57,638 ,000 

31 ,774 ,000 , 

1 3 , 224 , 000 

769,000 : 
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Census State Profi le :  North_Dakota 
Ranked Items With in  The U.S. ,  201 2 

*+'lJ,# 
I Item 
,MARKET VALUE OF AGRICULTURAL PRODUCTS SOLD ($1 ,000) 
:Total value of agricultural products sold 
! Value of crops. i ncluding nursery and greenhouse 
i Value of l ivestock, poultry , and their products 

jvALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
!Grains, oilseeds ,  dry beans. and dry peas 
!Tobacco !Cotton and cottonseed 
,Vegetables, melons, potatoes and sweet potatoes 
!Fruit, tree nuts, and berries 
!Nursery, greenhouse, floriculture and sod 
iCut Christmas trees and short rotation woody crops 
!Other crops and hay 
1Poultry and eggs 
jCattle and calves 
!Milk from cows 
!Hogs and pigs 
·1·sheep, goats, wool ,  mohair, and milk 
_Horses, ponies, mules, burros, and donkeys 
!Aquaculture 
jother animals and other animal products 

iTOP CROP ITEMS (acres) 
!Wheat for grain ,  a l l  
!Spring wheat for grain 
!Soybeans for beans 
,corn for grain 
:Forage-land used for al l  hay and haylage, grass silage, and greenchop 
i 
;TOP LIVESTOCK INVENTORY ITEMS (number) 
;Cattle and calves 
:Turkeys 
,Colonies of bees 
!Hogs and pigs 
:Layers • •.. __ _ __ _____ , .. ...... . .... ,, ... .. .. . .. ..... _ -··· .... . ... . . .... ...... ... ""  _,,_,, .. ....... _ .......... _________ ,,, ___ _ 

Other State H igh l ights , 201 2 

Quantity 

1 0 , 950,680 
9 ,664,285 
1 ,286,395 

8 ,81 3 ,348 

251 ,033 
247 

7,271 
1 9  

592,367 
(D) 

1 ,063,287 
67,079 
50,366 

(D) 
1 2.462 

738 
6 1 ,862 

7 ,767,484 
5,708,405 
4 ,729, 1 37 
3 ,465,997 
2 , 1 72,738 

1 ,809,6 1 3  
4 1 9, 3 1 9  
370,480 
1 33,653 
92 754 

U.S .  Rank 

-----··--·-···----� 

I Economic Characteristics Quantity Operator Characteristics 
'Farm by value of sales 

Less lhan $ 1 , 000 
$1 ,000 to $2,499 
$2,500 to $4,999 
$5,000 to $9,999 
$1 0,000 to $ 1 9,999 
$20,000 lo $24,999 
$25,000 to $39,999 
$40,000 to $49,999 
$50,000 to $99,999 
$ 1 00,000 to $249,999 I s2sa.aao 10 $499,999 

' $500,000 or more total farm production expenses ($ 1 ,000) 
Average per farm ($) 

9,669 
778 
976 

1 ,275 
1 ,306 

5 1 0  
1 , 1 70 

647 
2,074 
3,304 
3, 1 56 
6,096 

7,296 , 1 40 
235,656 

!Principal operators by primary occupation 
J Farming I Other 

;Principal operators by sex 
' Male 

Female 

!Average age of principal operalor 

iA1 1  operators by race 2 

: American Indian or Alaska Native 
Asian 
Black or African American 
Native Hawaiian or Other Pacific Islander 
White 
More than one race 

1 1  
6 

34 

5 

1 5  
49 
50 
45 
1 0  
40 
1 5  
35 
25 

(D) 
35 
49 

5 

2 
1 
7 
9 
9 

1 6  
1 9  
2 

27 
45 

Universe 1 

50 
50 
50 

50 
1 9 , 
1 7 , 
50 ' 
so : 
50 
49 ' 
50 
50 
50 
50 
50 
so ' 
50 
50 
50 

49 i 
29 ! 
45 , 
49 , 
50 1 

I 

so ; 
so , 
so i 
so : 

.2.9.! 

Quantity 

1 7 ,509 
1 3 ,452 

27,728 
3,233 

57 .0 

563 ' 
29 

9 ' 
9 

43,670 
97 

:Net cash farm income of the operations ($1 ,000) 
[_Average per farm ($) ........ ........... .. 

4 ,555,2 1 7  
. . .. -1A7, !?� All operators of Spanish, Hispanic or Latino Origin 2 1 84 , 

Note: ·5ee ·;;cens�"s" o, AQrirui"t�r·e:·vo1�rr1e ·1·: .. Gec;graPhiC "Area Se"r
i

8S·� .. ,or ·co;;;;·pi"ete fOOtnotes, 
e,c.planations, definitions, and methodology. 

2 Universe is number of states in U . S. with item. 
Data were collected for a maximum of three operators per farm 

(0) VVithheld to avoid disclosing data for individual operations. 
• Represents zero. 
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Iowa 

Farms Operations t 

Farm Operations - Area Operated, Measured in Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory t 

Cattle, Cows, Beef - I nventory ( Fi rst of Jan. 20 1 8 ) 
Cattle, Cows, Mi lk - Inventory ( First of Jan. 20 1 8  ) 
Cattle, I ncl Calves - Inventory ( Fi rst of Jan. 20 1 8 ) 
Cattle, On Feed - Inventory ( First of Jan. 20 1 8  ) 
Goats, Meat & Other - I nventory ( Fi rst of Jan. 20 1 8 ) 
Goats, Mi lk - Inventory ( F irst of Jan. 20 1 8  ) 
Sheep, Incl Lambs - Inventory ( Fi rst of Jan. 20 1 8 ) 
Hogs - Inventory ( First of Dec. 20 1 7  ) 
Turkeys - Production, Measured in Head 

Milk Production 1 

351 
86,900 

30 , 50 0 ,000 

970,000 

220 ,000 

4 ,000 ,000 

1 ,260 ,000 

35,000 

3 1 ,000 

1 65,000 

22,800 ,000 

1 2 ,000 ,000 

Milk - Production , Measured in  Lb / Head 23,725 
Milk - Production, Measured i n  $ 936, 1 32 ,000 

Milk - Production, Measured in  Lb 5 , 1 72 ,00 0 ,000 

5 8234 5  
2- ,-- , , 

.tl- 1 � � 

t Survey Data from 0111cK S!ats as of: Feb/01120 19 

Crops - Planted, Harvested, Yield, Production, Price (MYA), Value of Production t 
Sorted by Value of Production i n  Dol lars 

Commodity I Planted Al l  Purpose I Harvested I I 
Acres Acres Yield 

CORN 
CORN GRAIN I I 1 2  900 ooo I 202 BU / ACRE I 

i CORN, S ILAGE I I 330,000 I 21 TONS I ACRE I 
! CORN I 
,SOYBEANS 

1 3,300 ,ooo I I I 
I SOYBEANS 1 0.000.000 I 9,940.000 I 57 BU / ACRE ! 
'HAY & HAYLAGE 
i HAY & HAYLAGE 
I HAY & HAYLAGE, (EXCL 
j ALFALFA\ 

! HAY & HAYLAGE, ALFALFA 80 ,000 
i 
HAY ' 
i HAY ' 
I HAY, ALFALFA 
, HAY (EXCL ALFALFA) 
.OATS 
: OATS 1 1 5,000 I 
WHEAT 
. WHEAT WINTER 16 000 

i WHEAT 16 000 
•HAYLAGE 

1 , 1 40,000 
3.2 TONS / ACRE, DRY 

BASIS 
370 ,000 

2.33 TONS / ACRE, 
DRY BASIS 

770 ,000 
3.62 TONS / ACRE, 

DRY BASIS 

1 ,080 ,000 3 . 1  TONS / ACRE 

720 ,000 3 .5  TONS / ACRE 
360 000 2 .3  TONS / ACRE 

42.000 1 77 BU / ACRE I 
8 000 68 BU / ACRE 
8 000 68 BU / ACRE 

i HAYLAGE 85,000 7.24 TONS / ACRE 
1 HAYLAGE, ALFALFA 70 , 000 7 .8  TONS I ACRE 
L!i�Y.1,,A..Ql;;,. EXCL ALFAU=AJ . ······- ----·- - ---�-- 1 5,000 _ .. - .... ... 4 6 .TONS / ACRE 
(NA) Not Available 
(0) Wthheld to avoid disclosing data for individual operations 
(S) Insufficient number of reports to establish an estimate 
(X) Not Applicable 
(Z) Less than half the rounding unit 

Production I Price per I Value of Production in I 
Unit Dollars 

2 605 800 000 BU I 3.31 $ / BU I 
6 ,930,000 TONS I I 

I I 

566,580,000 BU ! 9 .25 $ / BU I 
3,652,000 TONS, DRY 

BASIS 
862,000 TONS, DRY 

BASIS 
2,790,000 TONS, DRY 

BASIS 

3,348,000 TONS 1 1 1  $ / 
TON 

2,520 ,000 TONS 1 17 $ / 
TON 

828,000 TONS 97 $ / TON 

3,234,000 BU I 2.54 $ / BU I 
544 000 BU 3 .9 $ / BU 
544 000 BU 3 .9 $ / BU 

6 1 5,000 TONS 
546 ,000 TONS 

8 468 850 000 

. 
5,1 94,893,000 

393,050 ,000 

' 
! 

359, 3 16,000 i 
287,280 ,000 

72,036,000 

8,570 ,000 

2 067 000 :  
2 067 000 : 

... 69.,.ooo TONS .. · ·-· ·- - -· · -- ---- · -- ·-··-- · ... . .. 
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Census State Profi le :  I owa 
Ranked Items Within  The U .S . ,  201 2  

[MARKET VALUE O F  AGRICULTURAL PRODUCTS SOLD ($1 ,000) 
!Total value of agricultural products sold 
i Value of crops, including nursery and greenhouse 

' Value of l ivestock, poultry, and thei r  products 

:VALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
'.Grains, oi lseeds, dry beans, and dry peas 
!Tobacco 
;cotton and cottonseed 
!Vegetables, melons, potatoes and sweet potatoes 
Fruit, tree nuts, and berries 
[Nursery, g reenhouse , floriculture and sod 
iCut Christmas trees and short rotation woody crops 
!Other crops and hay 
!Poultry and eggs 
!Cattle and calves 
iMi lk from cows 
:Hogs and pigs 
!Sheep, goats, wool ,  mohair , and mi lk 
!Horses ,  ponies, mules, burros, and donkeys 
�quaculture 

!
Other animals and other animal products 

1TOP CROP ITEMS (acres) 
!Corn for grain 
1Soybeans for beans 
forage-land used for all hay and haylage , grass silage , and greenchop 
jCorn for silage 

,Oats for grain 

pOP LIVESTOCK INVENTORY ITEMS (number) 
,Layers 
:Hogs and pigs 
iPul lets for laying flock replacement 
jrurkeys 

*"'c!} 6 

Quantity I U.S .  Rank 

30,821 ,S32 
1 7 , 366 ,8 1 4  
1 3 ,4S4 ,71 8 

1 7 , 1 46 ,679 

1 9,699 
3 ,668 

99, 2 1 8  
774 

96,776 

1 ,29 1 ,808 

4,S04, 373 

799,467 
6 , 767,424 

43,020 
1 4 ,7S0 

7 ,690 

26 , 1 86 

1 3 ,709,408 
9 ,30 1 , 594 

996 ,3 1 6 

392,304 
57,259 

52 ,21 8 ,870 
20 ,455,666 

1 2,565,630 
4 ,383 , 1 72 

2 
2 
2 

42 
42 
28 

32 
34 
1 1  
4 

1 2  
1 
6 

30 
27 
1 4  

1 
1 

24 
7 
7 

Universe 

50 
so 
so 

so · 
1 9 · 
1 7 '  
so 
so 
50 

49 : 
50 
50 

so : 
so : 
50 

50 

50 · 
50 

50 

49 
45 
50 

49 ; 
48 , 

1 so : 
1 so · 
1 SO ! 
9 so . 

,Cattle and calv�e�s ___ . ............. ___ .... . .. . .. . . .. . 3 893 ,683 ... . . _____ 6 _______ _____ sg: 
Other State H igh l ights, 201 2 

I Economic Characteristics Quantity I I Operator Characteristics 
�fF_a_r_m_b_y_v_a-lu_e_o_f_s_a_l_e_s ______________ �------<: !Principal operators by primary occupation 

Less than $ 1 , 000 2 1 , 843 ! i Farming 
$1 ,000 to $2,499 3 ,206 i · Other 

$2 ,500 to $4,999 3 ,6 1 3  I i 
$5,000 to $9,999 4 ,328 I !Principal operators by sex 
$1 0,000 to $ 1 9,999 4,427 ! ! Male 

$20,000 to $24,999 1 ,6 1 4  i Female 

$25,000 to $39,999 3 ,686 j 
$40,000 to $49,999 2 ,089 'Average age of principal operator 
$50,000 to $99,999 7,470 ; 2 
$1 00,000 to $249,999 1 0 ,036 All operators by race 
$250 ,000 to $499,999 9 ,769 , i American Indian or Alaska Native 

$500,000 or more 1 6 ,556 i Asian 
Black or African American 

otal farm production expenses ($ 1 , 000) 
i Average pe r  farm ($) 

i 
23 ,7 1 1 ,880 

267 ,5 1 7 ; 
Native Hawaiian or Other Pacific Islander 
White 

More than one race 

Quantity 

47,949 
40 ,688 ' 

8 1 ,529 1 

7, 1 08 ( 

57 . 1  

97 
1 29 ; 
45 

9 
1 29 ,209 , 

1 55 

l��v�:�;�; ��:1;t�
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_
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_
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_
($
_

1
_·_

0

�
0!, ____ .. _ ... . .. ...... . .... . ... .. ��;;�:i�� i �H c,periltors c,f �panish , Hisp<1nic: c,r �iltino ()rigin 2 .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 584 

eltflanations, definitions, and methodology. 

2 Universe is number of states in U.S. with item. 
Data were collected for a maximum of three operators per farm. 

(D) Withheld to avoid disclosing data for individual operations . 
• Represents zero. 

Note: See "Census of Agriculture, Volume 1, Geographic Area Series'" for complete footnotes, 
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201 7 STATE AGRICULTURE OVERVIEW 
Minnesota 

=Ml� ·.1 

Fanns Operations 1 
t Su,vey Data from Q!!tCk Stats as of: Feb/01/2019 

Farm Operations - Area Operated, Measured in Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory 1 

Cattle, Cows, Beef - Inventory ( Fi rst of Jan. 201 8 ) 
Cattle, Cows, Mi lk - Inventory ( Fi rst of Jan. 201 8  ) 
Cattle, I ncl Calves - I nventory ( First of Jan. 201 8  ) 
Cattle, On Feed - Inventory ( First of Jan. 20 1 8 ) 
Goats, Meat & Other - Inventory ( First of Jan. 201 8  ) 
Goats, Milk - Inventory ( First of Jan. 201 8 ) 
Sheep, Incl Lambs - Inventory ( Fi rst of Jan. 201 8  ) 
Hogs - I nventory ( First of Dec. 201 7 ) 
Chickens, Broilers - Production, Measured in Head 
Turkeys - Production, Measured in Head 

Milk Production 1 

Milk - Production, Measured in Lb / Head 
Milk - Production, Measured in $ 
Milk - Production, Measured in Lb 

354 
73,200 

25,900,000 

365,000 
455,000 

2 ,350,000 
395,000 
24,000 
1 4,000 

1 30,000 
8 ,500,000 

59,700,000 
42,000,000 

2 1 ,537 
1 ,755,792,000 
9,864,000,000 

) -.
!
· · - ·:!., 

\\"\ .. '-:_/ ........... 

,./ 
. /  

I _ __ _ 
Crops - P lanted, Harvested, Yield, Production ,  Price (MYA), Value of Production t 

Commodity 

CORN GRAIN 
' CORN,  SILAGE 

•SOYBEANS I SOYBEANS 
•HAY & HAYLAGE 
i HAY & HAYLAGE 
I HAY & HAYLAGE, (EXCL l ALFALFA) i HAY & HAYLAGE, ALFALFA 
WHEAT 
i WHEAT 
I WHEAT, SPRING, (EXCL 

DURUM) 
l WHEAT, WINTER 
:HAY 
! HAY 
! HAY,  ALFALFA 
, HAY EXCL ALFALFA 
;POTATOES 
; POTATOES 
'BEANS 
l BEANS,  DRY EDIBLE 

BEANS SNAP 
BEANS, SNAP, 
PROCESSING 

' BEANS, SNAP. FRESH 
i MARKET 
! BEANS, SNAP, UTILIZED 
: W ET C RN S E 0 
i SWEET CORN 
I SWEET CORN, 
I PROCESSING I SWEET CORN, FRESH 
I MARKET 
i SWEET CORN UTILIZED 
PEAS 
I PEAS, GREEN 

I PEAS, GREEN, 
PROCESSING 

! PEAS, GREEN, FRESH 
l MARKET 
I PEAS GREEN UTILIZED 
,BARLEY 
I BARLEY 
!APPLES 

Planted All Purpose 
Acres 

8,050,000 

8,1 50,000 1 

1 60,000 

1 , 1 70,000 
1 , 1 60 ,000 

10 000 

46.ooo 1 

1 70 ,000 
5 200 

1 20,700 

49,300 

80.000 I 

Sorted b Value of Production i n  Dol lars 

Acres Yield 

1 94 BU / ACRE 
2 1 . 5  TONS / ACRE 

8,090,000 I 47 . 5  BU / ACRE I 

1 ,560,000 2.99 TONS I ACRE, DRY 
BASIS 

520,000 1 .93 TONS / ACRE, DRY 
BASIS 

1 ,040,000 3 . 52 TONS / ACRE, DRY 
BASIS 

1 , 1 35,000 66.9 BU / ACRE 
1 , 1 30,000 67 BU / ACRE 

5,000 45 BU / ACRE 

1 ,380,000 2 .81  TONS / ACRE 
870,000 3 . 35 TONS / ACRE 
51 0 000 1 .9 TONS / ACRE 

45,500 1 405 CWT I ACRE I 
1 63,000 2 , 1 90 LB / ACRE 

5 1 00 1 05 CWT / ACRE 

1 1 2,600 165 CWT / ACRE 

46,000 42 CWT / ACRE 

68.ooo 1 76 BU / ACRE I 

Production 

1 480 220 000 BU 
7,740,000 TONS 

384,275,000 BU I 
4,668, 000 TONS, DRY 

BASI S  
1 ,003,000 TONS, DRY 

BASIS  
3,665,000 TONS, DRY 

BASI S  

75,935,000 B U  
75,71 0 ,000 B U  

225,000 B U  

3,884,000 TONS 
2 ,91 5 ,000 TONS 

969 000 TONS 

Price per 
Unit 

3 . 1 8 $ / BU 

9 . 1 7 $ / BU I  

5 .76 $ / BU 
5 .77 $ / BU 

5.4 $ / BU 

1 03 $ / TON 
1 1 3  $ / TON 
78 $ / TON 

1 8,428,000 CWT I 9.38 $ / CWT ! 
3 ,567,000 CWT 27.4 $ I CWT 

535 500 CWT 6.46 $ / CWT 
1 1 0 $ / TON 

73. 1 $ / CWT 
530 , 1 00 CWT 

1 8,579,000 CWT 4 .3 $ / CWT 
64 $ / TON 

33.5 $ / CWT 
1 8  467,500 CWT 

1 ,932,000 CWT 12 . 8 $ / CWT 
254 $ I TON 

73. 1  $ / CWT 
1 932 OOO CWT 

5 , 1 68,000 BU I 4.33 $ / BU ! 

Value of Production in  
Dol lars 

4 5 1 4  671 000 

3,479,1 05,000 

444,048,000 

: 

436,548,000 
435, 333,000 

1 ,2 1 5 000 , 

365, 1 60,000 
297,330,000 i 

67 830 000 

1 72,855,000 

1 0 1 ,660,000 
3 423 000 ' 
2 ,875,000 

548,000 

' 
79,36 1 ,000 
56,956,000 

22,405,000 

24,65 1 ,000 
; 

24 , 5 1 2 ,000 , 

1 39,000 

22,481 ,000 , 
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Census State Profi le :  M innesota 
Ranked Items With in  The U.S . ,  201 2 

MARKET VALUE OF AGRICULTURAL PRODUCTS SOLD ($1 ,000) 
Total value of agricultural products sold 
: Value of crops, i ncluding nursery and greenhouse 
; Value of l ivestock, poultry ,  and thei r products 

lvALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
1Grains, oilseeds, dry beans, and dry peas 
iTobacco 
!cotton and cottonseed 
!Vegetables, melons, potatoes and sweet potatoes 
!Fruit, tree nuts, and berries 
:Nursery, greenhouse, fionculture and sod 
1
cut Christmas t rees and short rotation woody crops 
iOther crops and hay 
:Poultry and eggs 
1cattle and calves 
,Mi lk from cows 
iHogs and pigs 
:Sheep, goats, wool ,  mohair, and milk 

IHorses, ponies, mules. burros, and donkeys 
,Aquaculture 
Other animals and other animal  products 

OP CROP ITEMS (acres) 
Corn for grain 
_Soybeans for beans 
iForage-land used for all hay and haylage, grass silage, and greenchop 
!Wheat for grain .  a l l  
!Spring wheat for grain 

'.TOP LIVESTOCK INVENTORY ITEMS (number) 
!Turkeys 
:Layers 
,Broilers and other meat-type chickens 
•Hogs and pigs 

.:f:tt .&-8 
Quantity 

2 1 ,280, 1 84 
1 3 , 879,2 1 1 
7,400,974 

1 2 ,304,4 1 5  

405,597 
1 7 ,974 

2 1 3 ,335 
3 ,043 

934,846 
1 ,230,625 
1 ,639,634 
1 ,645 ,9 1 1  
2 ,783,049 

25,603 
1 5 ,204 
1 2 ,678 
48,271 

8 ,3 1 6 ,822 
7 ,005,764 
1 ,499,586 
1 , 354,928 
1 ,3 1 9 ,274 

1 9 ,449,992 
9 ,693,648 
7 ,765, 1 72 
7 ,606,785 

U .S .  Rank  

5 
4 
7 

3 

1 2  
33 
20 
1 5  
5 

1 2  
1 2  
7 
3 

1 2  
29 
23 

9 

4 
3 

1 5  
9 
3 

Universe 

so • 
so ' 
50 ' 

50 
1 9  
1 7 ' 
so , 
50 • 
50 , 
49 . 
50 
50 
50 
50 , 
50 ; 
50 
50 
50 
50 

49 
45 
50 
49 
29 

1 50 
1 1  50 
22 50 

3 50 
Pul lets for layjng flock. replacement.. .. ..... .  • . .. ... .  •. .. . .. . .. . .. .. .. . .. _ 2 ,823,�� - ____ 1�4_,_,.,,. .. .... , .. ,_,,_50 

I Economic Character ist ics 
farm by value of sales 

Less than $ 1 , 000 
$1 ,000 to $2,499 
$2,500 to $4,999 
$5,000 to $9,999 
$1 0,000 to $ 1 9,999 
$20,000 to $24,999 
$25,000 to $39,999 
$40,000 to $49,999 
$50,000 to $99,999 
$1 00,000 to $249,999 
$250,000 to $499,999 
$500,000 or more 

Total farm production expenses ($ 1 ,000) 
Average per farm ($) 

Net cash farm income of the operations ($1 ,000) 
__ Average _per farm .($L ..... ....... . ... ..... --.. --- . ..... . .. 

explanations, definitions, and methodology. 
2 Universe is number of states in U.S. with item. 

Data were collected for a maximum of three operators per farm. 
(D) VVithheld to avoid disclosing data for individual operations. 
- Represents zero. 

Other State H igh l ights, 201 2 
Quantity 

1 7 ,735 : 
3,453 
4 ,047 ; 
4 ,552 ; 
4,437 '. 
1 , 585 
3,650 
1 ,980 ' 
8 , 1 1 2 , 
8, 1 85 . 
6,447 

1 0,359 

1 5 , 520,275 
208,208 

Operator Characteristics 
)Principal operators by primary occupation 
i Farming 
i Other 

!Principal operators by sex i Male 
Female 

'.Average age of principal operator 
i 
:Al l  operators by race 2 
! American Indian or Alaska Native 

Asian 
Black or African American 
Native Hawaiian or Other Pacific Islander 
White 
More than one race 

7 ,032,647 2 

Quantity 

39,423 
35 , 1 1 9  

68, 1 72 
6 ,370 

56.6 

248 ' 
471 ' 

5 1  
20 ; 

1 08 ,307 , 
252 ' 

.. 94 .345 .l All operators of Spanish, Hispanic or Latino Origin Note: ·see · .. census ·o; "t,9riCUi"tUre·;··vo·1ume··1·: · ·Gec;griiiPhiC" "Ar·ea· ·se·ri·e;/·ror ·comJ)iete·rootnOtes, 562 ; 
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201 7 STATE AG RICULTURE OVERVIEW 
South Dakota 

#( g,. 1 

Farms Operations1 

Farm Operations - Area Operated, Measured in Acres I Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory 1 

Cattle, Cows, Beef - Inventory ( First of Jan. 20 1 8  ) 
Cattle, Cows, Mi lk - I nventory ( First of Jan. 201 8 ) 
Cattle, Incl Calves - Inventory ( First of Jan. 20 1 8  ) 
Cattle, On Feed - Inventory ( Fi rst of Jan. 201 8 ) 
Sheep, I ncl Lambs - Inventory ( First of Jan. 201 8  ) 
Hogs - Inventory ( First of Dec. 201 7  ) 
Turkeys - Production, Measured in Head 

Milk Production 1 

Milk - Production, Measured in Lb / Head 
Milk - Production, Measured in $ 
Mi lk - Production , Measured in Lb 

1 ,397 
3 1 ,000 

43,300,000 

1 ,801 ,000 
1 1 9,000 

4 ,000,000 
430,000 
260,000 

1 ,560,000 
4 , 1 00,000 

22,376 
492 , 1 84,000 

2 ,61 8 ,000,000 

t Su,vey Data from Qjuck S1!!!£ as of: Feb/01120 19 

, ...... ... • ••••••••-- V A. _____ ,,,., •• • •-:-.. ••7 

<' ,_ 
! ·  

L-·-v·-· _,_ ···--·-· ___ _ 

Crops - P lanted, Harvested, Yield, Production,  Price (MYA), Value of Production t 
Sorted b Value of Production i n  Dol lars 

Commodity 

:CORN 
I CORN, GRAIN 
' CORN,  S ILAGE 

CORN 
•SOYBEANS 
I SOYBEANS 
'HAY & HAYLAGE 

HAY & HAYLAGE 

HAY & HAYLAGE, ALFALFA 
HAY & HAYLAGE, (EXCL 
ALFALFA) 

HAY 
i HAY 
I 

i HAY, ALFALFA 
1 HAY , (EXCL ALFALFA) 
,WHEAT 
, WHEAT 
: WHEAT, SPRING, (EXCL 

DURUM) 
i WHEAT WINTER 
i WHEAT SPRING DURUM 
SUNFLOWER 
I SUNFLOWER 
'SORGHUM 
i SORGHUM,  GRAIN 
i SORGHUM 
i SORGHUM S ILAGE 
,OATS 
i OATS 
!PEAS 
I PEAS, DRY EDIBLE 
'MILLET 
1 M ILLET, PROSO 
!SAFFLOWER 
l SAFFLOWER 

!
FLAXSEED 
FLAXSEED 

1HAYLAGE 
HAYLAGE, ALFALFA 

i HAYLAGE, EXCL ALFALFA 

Planted A l l  Purpose 
Acres 

5,700,000 

5,650,000 1 

1 25 ,000 

1 ,887,000 
970,000 
9 1 0  000 

7 000 

622,000 

270 000 

290,000 1 

38,000 

53,ooo 1 

2 1 ,900 

6.000 1 

i HAYLAGE --·-··· . .  ··· ·--- - - - · -·· ··· · · · · ·· 
(NA) Not Available 
(0) Wthheld to avoid disclosing data for individual operations 
(S) Insufficient number of reports to establish an estimate 

Harvested 
Acres 

5 080,000 
520,000 

5,6 1 0,000 1 

3 , 1 20,000 

1 ,500,000 

1 ,620,000 

3 , 1 00,000 

1 ,500,000 
1 ,600,000 

1 , 1 96 ,000 
670,000 
520.000 

6 ,000 

588,000 

1 70 ,000 

37 000 

60.000 1 

35,000 

27,000 1 

1 8 ,500 

5.ooo 1 

35,000 
35,000 

_ 70,000 .. 

Y ie ld 

1 45 BU / ACRE 
1 2. 5  TONS / ACRE 

43 BU / ACRE I 
1 . 58 TONS / ACRE, 

DRY BASI S  
1 .79 TONS / ACRE, 

DRY BASIS  
1 .38 TONS / ACRE, 

DRY BASIS  

1 . 54 TONS I ACRE 

1 .75 TONS I ACRE 
1 .35 TONS / ACRE 

34. 8  BU / ACRE 
3 1 BU I ACRE 
40 BU / ACRE 
18 BU I ACRE 

1 ,758 LB / ACRE 

68 BU I ACRE 

1 1  TONS / ACRE 

70 BU / ACRE I 
1 , 500 LB / ACRE 

39 BU I ACRE I 
790 LB / ACRE 

13 BU / ACRE I 

Production Price per 
Unit 

736,600,000 BU 3 .09 $ /  BU I 
6 ,500,000 TONS 

241 ,230,000 BU I 8 .94 $ / BU I 
4 ,925,000 TONS, DRY 

BASIS 
2 ,682,000 TONS, DRY 

BASIS 
2 ,243 ,000 TONS,  DRY 

BASIS 

4 ,785,000 TONS 

2,625,000 TONS 
2 , 1 60,000 TONS 

4 1 ,678,000 BU 
20,770,000 BU 
20 800 000 BU 

1 08,000 BU 

1 , 033,600,000 LB 

1 1 ,560,000 BU 

407,000 TONS 

1 08 $ / 
TON 

1 1 5  $ / 
TON 

93 $ / TON 

5 .52 $ I BU 
6 . 1 5 $ / BU 
5.05 $ /  BU 
6.03 $ /  BU 

1 6.6 $ / 
CWT 

5.64 $ I 
CWT 

4,200,000 BU I 2.45 $ I BU I 
525,000 CWT 1 1 .2 $ /  

CWT 

1 ,053,000 BU \ 3 .87 $ I BU I 
14 ,6 1 5,000 LB 

65,000 BU I 

1 8.9 $ I 
CWT 

9.5 $ I BU \ 

3 .3  TONS / ACRE 1 1 6,000 TONS 
4.8 TONS I ACRE 1 68,000 TONS 

Value of Production in 
Dolla rs 

2,209,800,000 

2,1 46,947,000 

502,978,000 
; 

I 

489,01 5,000 
i 

291 ,375,000 : 
1 97,640,000 

i 
233,464,000 
1 29 ,81 3,000 
1 02 960 000 

691 ,000 

1 79,485,000 

34 ,3 1 0,000 

1 1 , 1 30,000 

5 ,775,000 i 
3,475,000 . 

2,762,000 ; 

575,000 
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Census State Profi le :  South_Dakota 
Ranked Items With i n  The U.S . ,  201 2 

"=f:#. l J;f('l0 

I Item 
iMARKET VALUE OF AGRICULTURAL PRODUCTS SOLD ($1 ,000) 
!Total value of agricultural products sold I Value of crops, i ncluding nursery and greenhouse I Value of livestock, poultry. and their products 

!VALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
JGrains, oi lseeds, dry beans, and dry peas 
r,:obacco 
iCotton and cottonseed 
!Vegetables, melons. potatoes and sweet potatoes 
!Fruit, tree nuts, and berries 
!Nursery, greenhouse. floriculture and sod 
;Cut Christmas trees and short rotation woody crops 
iOther crops and hay 
!Poultry and eggs 
.

1

·cattle and calves 
Milk from cows 
1Hogs and pigs 
!Sheep, goats, wool ,  mohair, and milk 
;Horses, ponies, mules, burros, and donkeys 
;Aquaculture 
!Other animals and other animal products 

!TOP CROP ITEMS (acres) 
1Corn for grain 
;Soybeans for beans 
:Forage-land used for all hay and haylage, grass silage, and greenchop 
>Wheat for grain ,  a l l  
Winter wheat for grain 

,TOP LIVESTOCK INVENTORY ITEMS (number) 
'Cattle and calves 
:Layers 
;Turkeys 
iHogs and pigs 
!Pul lets for laying flock replacement __ _ 

Quantity 

1 0 , 1 70,227 
6 ,072,922 
4 ,097,304 

5 ,809,792 

2, 1 86 
887 

1 4 ,670 
1 31 

245,257 
1 82,076 

2 ,968,996 
374,490 
446,756 

43,636 
23,629 

2,498 
55,223 

5 ,289, 1 1 0 
4 ,71 4,204 
2 ,6 1 5 , 1 89 
2 ,203,785 
1 ,208,309 

3,893,251 
2 ,450,780 
2,449,784 
1 , 1 9 1 , 1 62 

· - - · - · - __ (Pl. 
Other State H igh l ights, 201 2  

I Economic Characterist ics 
Farm by value of sales 

Less than $ 1 , 000 
$1 ,000 to $2,499 
$2,500 to $4,999 
$5,000 to $9,999 
$1 0,000 to $1 9,999 
$20,000 to $24,999 
$25,000 to $39,999 
$40.000 to $49,999 
$50,000 to $99,999 
$ 1 00,000 to $249 ,999 
$250,000 to $499,999 
$500,000 or more 

!Total farm production expenses ($1 , 000) l Average per farm ($) 

Quantity I 
6 ,8 19  j 
1 , 1 26 ! 

� :i!� 
1 , 801 ! 

726 
1 ,459 

822 , 
2 ,946 : 
4,5 1 0  
3,708 
4 ,8 1 0  

8 , 1 04,502 
253,353 , 

Operator Characteristics 
:Principal operators by primary occupation 
I Farming 
; Other 

!Principal operators by sex 
' Male 
: Female 

f verage age of principal operator 
! 2 •A l l  operators by race 
! American Indian or Alaska Native 

Asian 
Black or African American 

; Native Hawaiian or Other Pacific Islander 
White 
More than one race 

U .S .  Rank 

12 
12 
17 

9 

50 
47 
47 
43 
24 
28 

8 
20 
1 3  
5 

1 6  
4 5  

7 

6 
8 
4 
6 
8 

7 
29 
1 3  
1 1  
�9 ..... . 

Universe 

50 
50 
50 

50 
1 9 ' 
1 7  
50 
50 
50 
49 
50 
50 
50 ' 
50 
50 
50 
so : 
so ' 
so i 

49 i 
45 : 
so ' 
49 '. 
48 1 

so i 
50 
50 
50 
JO ; 

Quantity 

1 8 ,844 
13 , 145  

29,656 ; 
2 ,333 . 

55.9 

1 ,243 
1 6  
1 1  
5 

46,425 
170 

1Net cash farm income of the operations ($1 ,000) 
! . .. Average per farm ($L .. . .. . . .. . . . .. . � --���:�:�) Al l  operators of Spanish, Hispanic or Latino Origin 2 309 

Note: See ·;;censu·s· O,
.
AQriCU1t�iEI, V01�me 1·:· ·e3ec;gf3PiiiC' Area se·ries·;;·tor·comp·1et·e·rooiriOte·s·:-·

. 
explanations. definitions, and methodology. 

2 Universe is number of states in U .S .  with item. 
Data were collected for a maximum of three operators per farm. 

(0) Withheld to avoid disclosing data for individual operations. 
- Represents zero. 
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North Dakota Department of Health - Environmental Health Section 

Good morning Chairman Luick and members of the Senate Agriculture 
Committee .  My name is David Glatt, and I am section chief for the North Dakota 
Department of Health ' s  Environmental Health Section, soon to be the North 
Dakota Department of Environmental Quality .  

I am here to testify in support of SB 2345 , which seeks to provide certainty and 
consistency in the permitting process for animal feeding operations (AF Os), while 
sti l l  maintaining local control over land use decisions . 

The language addressing zoning authority for counties and townships over animal 
feeding operations was addressed during the 1 999 legislative session. Following 
that session, a working group of various interests including agriculture, cities, 
counties ,  townships, and the Department of Health developed a consensus 
document-the Model Zoning Ordinance . This Model Ordinance has been adopted 
by at least 3 5  counties and many townships, and it still provides the framework for 
the changes we ' re discussing. Additional changes were made during the 2005 
session to further define the roles of local and state government, and SB 2345 
continues that effort. 

The department is supporting SB 2345 with the aim that it will provide additional 
clarity in the permitting process. The permit application process for AFOs and 
concentrated animal feeding operations (CAFOs) can be time consuming and 
costly . For example, a producer must provide detailed engineered site plans, 
nutrient management plans and location information for all land to be used as part 
of the operation. 

For the department ' s  part, we must review and verify all information for 
compliance with state law and rules, take public comment and, if appropriate, issue 
a permit. This process can be costly not only for the producer, but also for the state . 
It is essential that zoning requirements applicable to the proposed facility be 
determined at the beginning of the process before large amounts of time and 
money are expended. Without a clear indication of the zoning requirements, 
producers and the state may be caught designing and reviewing facil ities that do 

I .  
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not meet zoning standards . Or they may b e  stuck in limbo in cases where the local 
zoning authority is unable or unwilling to make that determination. 

In addition to providing clarity in the permitting process, SB 2345 also will help 
local landowners understand the conditions under which a facility will be zoned. 
SB 2345 does not usurp local zoning authority, but rather it requires the 
identification of approved zoning requirements at an identified date . 

As we look at the specific changes, I wanted to point out why there seems to be so 
much repetition in this bill . There are three areas of law being addressed, all with 
similar language-for counties (NDCC 1 1 -3 3), townships (NDCC 5 8-03) and the 
state (NDCC 23-25) .  Due to the transition of the Environmental Health Section to 
the North Dakota Department of Environmental Quality (NDDEQ), all three 
sections are then repeated to reflect the formation of the NDDEQ. This transition is 
also the reason for the contingent effective date in Section 5 .  

Paragraph 9 which i s  found in both the county and township sections (Page 4, line 
7 ;  Page 7 ,  l ine 1 2 ; Page 20, l ine 1 7 ; Page 23 , Line 1 5 ) assures the applicant that the 
ordinance in effect at the time of application is valid and requires a decision from 
the local zoning authority within 60 days. It also allows the applicant five years to 
construct without a change in the siting requirements . 

Subsection d, which is found in the department ' s  odor authority (Page 1 2 , l ine 4;  
Page 1 7 ,  l ine 4 ) ,  requires the zoning determination be part of the initial application, 
providing certainty that the applicant meets local zoning requirements before the 
department conducts its environmental review. It also restricts the department from 
requiring additional setbacks . 

Subsection e,  also found in the department ' s  odor authority (Page 1 2 , l ine 1 0; Page 
1 7 , l ine 1 0), is similar to paragraph 9 and provides certainty for the applicant by 
clarifying that the zoning in effect at the time of application is valid. It also allows 
the applicant five years to construct without a change in the siting requirements. 

SB 2345 makes changes to some existing definitions and provides new definitions 
where needed to provide clarity and consistency. The definition of animal feeding 
operation was changed in the county and township sections (Page 1 ,  line 1 1 ; Page 
4, l ine 22 ,  Page 1 7 , l ine 27). The types of structures that the setback applies to have 
now been defined in the odor authority section to provide clarity (Page 1 0 , l ine 7 ;  
Page 1 5 , l ine 6 ) .  In  addition, the definition of  animal units i s  now located in one 
section, NDCC 23-25- 1 1 ,  for consistency, and the county and township sections 
reference back to that section (Page 2, line 1 6 ; Page 5 ,  l ine 2 1 ;  Page 1 8 , line 26; 

2 .  
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Page 2 1 ,  l ine 24 ) .  The definitions were also clarified to show that young animals 
that have not been weaned are not counted separately. F inally, the animal units for 
poultry have been changed to match the Model Zoning Ordinance for consistency 
(Page 1 1 , l ine 1 5 ; Page 1 6 , l ine 1 3 ) .  

The department also proposes the attached amendments. These amendments are to 
provide consistency and certainty, and to correct errors and omissions . 

The proposed amendments provide consistency by consolidating the language on 
the zoning prohibitions in NDCC 23-25 (Page 4, l ines 1 3 - 1 8 ;  Page 7, l ines 1 8-23 ; 
Page 20, l ines 23 -28 ;  Page 23 , l ines 2 1 -27) and referencing the common definition 
of animal feeding operations for the central zoning repository . 

The proposed amendments provide certainty by removing unclear references to 
"nature, scope and location" (Page 1 0, line 2 1 ;  Page 1 2 , line 4 ;  Page 1 5 , l ine 20; 
Page 1 7 , l ine 4) and explicitly state the only time new zoning may apply (Page 1 2 ; 
Page 1 7) .  

The proposed amendments also correct one typo and one omission (Page 1 9, l ine 
1 4 ; Page 2 1 ,  l ines 1 -5) .  

This  concludes my testimony. I am happy to answer any questions you may have. 

3 .  
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PROPOSED AM E N D M E NTS TO SENATE B I LL NO .  2345 

Page 1 ,  l i ne 1 ,  after " 1 1 -33-02 . 1 "  i nsert " 1 1 -33-22" 

Page 1 ,  l i ne 2 ,  after "58-03-1 1 . 1 "  i nsert 58-03- 1 7" 

Page 4 ,  l i ne 1 3 , remove " I f  the board of cou nty comm iss ioners determ ines the" 

Page 4 ,  remove l i nes 1 4  th rough 1 8  

Page 7 ,  l i ne 1 8 , remove " I f the board of county" 

Page 7, remove l i nes 1 9  th rough  23  

Page 7 ,  afte r l i ne  23 ,  i nsert :  

"SECTION 2 .  AMENDMENT. Sect ion 1 1 -33-22 of  the North Dakota Centu ry 

Code is amended and  reenacted as fo l l ows : 

1 1 -33-22 . Regu lation of concentrated an imal  feed ing operations - Centra l  
repos itory 

1 .  Any zon i ng reg u lation that perta i ns  to a concentratedan an ima l  feed ing 
operation,  as defi ned i n  section 1 1 -33-02 . 1 ,  and wh ich is p romu lgated by a 
cou nty after J u ly 3 1 , 2007 , is  not effective u nt i l  fi led with the state depa rtment of 
hea lth for i nc lus ion  i n  the centra l repos itory estab l ished under  sect ion 23-0 1 -30 . 
Any zon i ng reg u lat ion that perta i ns  to concentrated an ima l  feed ing  operations 
and  wh ich was p romu lgated by a cou nty before August 1 ,  2007 , may not be 
enforced u nt i l  the regu lat ion is fi led with the state department of health for 
i nc l us ion  i n  the centra l  repos ito ry .  

2 .  For purposes of this section: 

a .  "Concentrated animal feeding operation" means any livestock feeding , 
handling , or holding operation , or feed yard , where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate , or in an area 
where the space per animal unit is less than six hundred square feet 
[55.74 square meters]. The term does not include normal wintering 
operations for cattle. 

b. "Livestock" includes beef cattle, dairy cattle, sheep, s1.vine, poultry, horses, 
and fur animals raised for their pelts . 

(Conti ngent effective date - See note) Regulation of concentrated an imal  
feed ing  operations - Centra l repos itory 
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1 .  Any zon i ng reg u lat ion  that perta i ns  to a concentratedan an ima l  feed ing  
operat ion ,  as defi ned i n  sect ion 1 1 -33-02 . 1 ,  �is not effect ive u nt i l  fi led with the 
department of env i ronmenta l qua l ity for i nc lus ion i n  the centra l repos ito ry 
estab l ished u nder  section 23 . 1 -0 1 - 1 0 .  

2 .  For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding , 
handling , or holding operation ,  or feed yard , where animals are 
concentrated in an area that is not normally used for pasture or for 
grmving crops and in which animal wastes may accumulate, or in an area 
111here the space per animal unit is less than six hundred square feet 
[55.74 square meters]. The term does not include normal 111intering 
operations for cattle. 

b .  "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry , horses, 
and fur animals raised for their pelts. 

Page 1 0 , l i ne 2 1 , overstr i ke "the natu re ,  scope , "  

Page 1 0 , l i ne  2 1 , remove "or" 

Page 1 0 , l i ne 2 1 , overstr ike " location "  

Page 1 0 , l i ne 22 , overstr ike "of' 

Page 1 2 , l i ne 4 ,  remove "the natu re, scope, or  location of" 

Page 1 2 , rep lace l i nes 1 4  th roug h 1 6  with "Th is exemption no longer appl ies if a n  

a n ima l  feed i ng operat ion changes locat ion or  there is  a change i n  an ima l  u n its that 

wou ld resu lt in an i ncrease in the setbacks provided for in th is sect io n .  A requ i rement by 

the department to subm it a revised appl icat ion d oes not, i n  and of itse lf, impact the 

effect iveness of th i s  exempt ion . " 

Page 1 2 , after l i ne  22 insert :  

" 1 0 .  I f  a board of county comm iss ioners o r  board of townsh ip superv isors has 

previous ly determ ined that  an  an ima l  feed i ng operat ion  compl ies with 

zon i ng regu lat ions or  fa i led to object u nder either subsect ion 9 of sect ion 

1 1 -33-02 . 1  o r  subsect ion 9 of  sect ion 58-03- 1 1 . 1 ,  ne i ther  the cou nty nor  

the townsh ip may impose new o r  add it iona l  zon i ng regu lat ions  on the 

an ima l  feed i ng operat ion,  u n less : 

a .  Construct ion of a proposed an ima l  feed i ng operat ion i s  not 

commenced with i n  five years from the date of the boa rd of county 
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comm iss ioners '  o r  board of townsh ip superv isors' determ inat ion o r  

fa i l u re to  object; 

b .  The exist i ng or  proposed an ima l  feed i ng operat ion intends to change 

location ;  o r  

c .  The exist i ng or  proposed an ima l  feed i ng operat ion i ntends a change in  

i ts  an ima l  u n its i f  the change wou ld resu lt i n  an i ncrease i n  the setback 

requ i red u nder  the zon ing regulat ions that were the subject of the i n it ia l  

determ i nat ion o r  fa i l u re to object . " 

Page 1 5 , l i ne  20 ,  overstri ke "the natu re ,  scope , "  

Page 1 5 , l i ne  2 0 ,  remove "or" 

Page 1 5 , l i ne  20 ,  overstr i ke " location "  

Page 1 5 , l i ne  2 1 , overstr i ke "of" 

Page 1 7 , l i ne  4 ,  remove "the  natu re, scope, or  locat ion of" 

Page 1 7 , rep lace l i nes 1 4  th roug h 1 6  with 'Th is exempt ion no longer appl ies if an  

an ima l  feed i ng operation  changes locat ion o r  there is  a change i n  an ima l  un its that 

wou ld resu lt in an i ncrease in the setbacks provided for in th is  sect ion . A requ i rement by 

the department to subm it a rev ised appl icat ion does not, i n  and of itself, impact the 

effect iveness of th is exempt io n .  " 

Page 1 9 , l i ne 1 4 ,  rep lace "23-23- 1 1 "  with "23-25- 1 1 "  

Page 20 ,  l i ne 23 ,  remove " I f  the board of townsh ip superv isors determ i nes the" 

Page 20 ,  remove l i nes 24 th rough  28 

Page 2 1 , overstr i ke l i nes 1 th rough  5 and i nsert immed iate ly thereafter: 

"a .  "An ima l  feed i ng operation "  means  a l o t  o r  faci l ity, other  than an  
aquat ic an ima l  product ion fac i l ity, where the fo l lowing cond it ions 
a re met :  

ill An ima ls, other than  aquat ic an ima ls, have been, a re, o r  wi l l  
be stab led or  confi ned and fed o r  ma inta i ned for a tota l of 
forty-five days or more i n  any twe lve-month period ; and 
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m Crops, vegetat ion,  forage growth, o r  post-ha rvest res idues 

a re not susta i ned i n  the norma l growi ng season over any 

portion of the lot o r  fac i l ity. " 

Page 23 ,  l i ne  2 1 , remove " I f  the boa rd of townsh ip" 

Page 23 ,  remove l i nes 22 th rough  27 

Page 23 ,  after l i ne  27 ,  i nsert :  

"SECTION 6 .  AM ENDMENT. Sect ion 58-03- 1 7  of t he  North Dakota Centu ry 

Code is amended and reenacted as fo l l ows : 

58-03-1 7 .  Reg u lation of concentrated an imal  feed ing  operations - Centra l 
repos ito ry 

1 .  Any zon i ng  reg u lat ion that perta i ns  to a concentrated:.:m an ima l  feed ing 
operat ion,  as defi ned i n  sect ion 58-03- 1 1 . 1 ,  and wh ich is p rom u lgated by a 
townsh ip  after J u ly 3 1 , 2007 , is not effective unti l fi led with the state department 
of hea lth for i nc lus ion in  the centra l repos itory estab l ished u nder  sect ion 23-0 1 -
30 .  Any zon i ng reg u lat ion that perta ins  to a concentrated an ima l  feed ing 
operation  and wh ich was p romu lgated by a county or  a townsh ip  before Aug ust 
1 ,  2007 , may not be enforced unti l the reg u lat ion is fi led with the state 
department of hea lth for i nc lus ion  i n  the centra l repos ito ry .  

2 .  For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding , 
handling , or holding operation , or feed yard , i.vhere animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate , or in an area 
where the space per animal unit is less than six hundred square feet 
[55.74 square meters]. The term does not include normal wintering 
operations for cattle. 

b. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, 
and fur animals raised for their pelts. 

(Conti ngent effective date - See note) Regulation of concentrated an ima l  
feed i n g  operations - Centra l reposito ry 

1 .  Any zon i ng reg u lat ion that perta i ns  to a concentrated3n  an ima l  feed ing 
operat ion ,  as defi ned i n  sect ion 58-03- 1 1 . 1 ,  and which is promulgated by a 
township after July 31 , 2007 , is  not effective unt i l  fi led with the department of 
env i ronmenta l qua l ity for i nc lus ion i n  the centra l  repos ito ry estab l ished 
u nder  sect ion 23 . 1 -0 1 - 1 0 .  Any zoning regulation that pertains to a concentrated 
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animal feeding operation and •11hich was promulgated by a county or a township 
before August 1 ,  2007, may not be enforced until the regulation is filed with the 
department of environmental quality for inclusion in the central repository . 

2 .  For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding , 
handling , or holding operation , or feed yard , where animals are 
concentrated in an area that is not normally used for pasture or for 
grmving crops and in which animal vvastes may accumulate , or in an area 
where the space per animal unit is less than six hundred square feet 
[55.74 square meters] . The term does not include normal wintering 
operations for cattle . 

b. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry , horses, 
and fur animals raised for their pelts . 

Renumber  accord i n g ly 
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Chairman Luick and members of the Senate Agriculture Committee, I am Tom Bodine, 

Deputy Agriculture Commissioner, and I am representing Agriculture Commissioner Doug 

Goehring. I am here today in support of Senate Bill 2345 . 

Commissioner Goehring applauds the sponsors of this bill as they seek to provide more 

certainty to those wanting to expand in animal agriculture. This bill attempts to better define 

what items need to have a setback requirement, and more importantly, this bill also creates a 

certainty for those applying to the Health Department to permit an animal feeding operation that 

the zoning rules in place at the time of the permit submission will not be allowed to change once 

the process has started. 

Our Department fully supports this bill but recognize that this may not go far enough to 

provide our agriculture producers an equal playing field with our neighboring states. Chairman 

Luick, I ' d  now like to go through a Power Point presentation to show a quick comparison of 

where North Dakota ranks against our surrounding states .  

Chairman Luick and members of the committee, thank you for your time and I 'd be 

happy to answer any questions . 



North Dakota Department of Agricu lture 

Doug Goehring, Agriculture Commissioner 

Mission 
-Serve, advocate, protect and promote agriculture to benefft everyone-

Vision 
-We support agriculture by embracing Diversity, Innovation, Research and Trade-



North Dakota P lants V.S.An imals 

State 

Iowa 

M innesota 
Nebraska 

North Dakota 

South Dakota 

Total C rop Market 

Value  Ran i< i n  U S  

2nd 

4th 

5th 

6th 

1 2th 

Total Livestock Market 

Val ue Ran i< i n  U S  

5,000 head feed lot - $2.5-$3 .0 m i l l ion 
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Total Cattle Inventory vs Cattle on Feed 
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Benefits for Grain Producers 
Feedlot 

},> Annual Feedstuffs used i n  5,000 head operation 
},> Corn: 3 ,850 acres 
},> Forage: 500 acres 

Swine 

},> Annual Feedstuffs used i n  5 ,400 head farrowing operation 
},> Corn: 1 ,072 acres 
},> Soybean Meal : 927 acres 
},> 5,400 head farrowing barn (3 l itters/year) = 1 80,000 piglets 
},> 1 80,000 piglets from one farrowing barn will supply 38, 2,400 head, finishing barns 

},> Annual Feedstuffs used in one, 2,400 head fin i sh ing operation 
},> Corn: 343 acres 
},> Soybean Meal : 297 acres 

},> Total corn and soybean acres needed to support one farrowing barn and 38, 2,400 head fin ish ing barns 
> Corn = 1 4, I 05 acres 
},> Soybeans = 1 2,2 1 3  acres 

.. 



C) .5 mile 

C) 1 mile 

Q 1 . 5 miles 

WPA 

L � 2.300 acres 

� Potential Feodlot 
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North Dakota Stockmen's Association 
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Testimony to the Senate Agriculture Committee on SB 2345 

Feb. 1, 2019 

Good morning, Chairman Luick and members of the�� Agriculture 
Committee. For the record, my name is Julie Ellingson and I represent the North 
Dakota Stockmen's Association, an 89-year-old beef cattle trade organization 
representing 3,000 cattle-ranching families . 

North Dakota has a robust livestock industry, with the beef sector ranking in 
agriculture's top four enterprises for cash receipts and serving as an economic 
pillar of our state. Still, with high-quality genetics, plentiful feedstuffs, 
hardworking people and a climate conducive for efficient gains and combatting 
disease, we have only scratched the surface on our potential here. That's 
especially indicative when we look to our neighboring states and what they have 
been able to accomplish with similar resource bases. 

In addition to our membership services and our brand work on behalf of the 
state, the Stockmen's Association has an Environmental Services Program 
wherein we assist livestock producers comply with state and federal 
environmental regulations through technical assistance and cost-share support. 
Since our program began in 2002, our director has done assessments on nearly 
800 operations and has helped install many permitted beef animal feeding 
operations across North Dakota. This experience has helped us identify things 
that work well with the permitting process and things that can be improved for 
the benefit of livestock producers and other stakeholders in the process. 

SB 2345 represents some of those ideas, all the while preserving local control and 
more clearly spelling out expectations for permitting authorities and producers 

• seeking to become permitted. 
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There are three basic components of this bill. The first essentially orders the steps 
that have to be taken in order to get an animal feeding operation permitted by 
requiring a petitioner to obtain a determination from the county or township on 
zoning before proceeding to the next step - permitting from the Health 
Department, or DEQ. That makes sense, as there is no need for the Department 
to start its process until the local zoning component is addressed. The bill 
clarifies the starting point for those looking to permit a new animal feeding 
operation, as it is ambiguous in the law now. 

One suggestion we have for the committee to consider is regarding existing 
facilities that want to become permitted . If these existing facilities already meet 
the zoning requirements, it seems like it may be an unnecessary step to seek a 
determination from the county or township if they already comply with those 
rules . We liken it to the speed limit of 65 miles an hour. If someone is going to 
drive 65 miles an hour, they do not need to ask permission to drive 65, as that is 

• already within the letter of the law. Granted, if they want to drive 66 miles an 
hour, they would be outside what is allowable and would have to be granted 
special permission to go beyond the regulations. Similarly, an existing livestock 
operation that already meets the requirements should not have to seek this 
determination and go through an unnecessary hearing (or whatever other steps 
are required) in order to get this determination, unless they are asking for a 
variance or some type of special-use permit. Instead, we contend that, in these 
cases, they should be able to self-certify and forego the extra step that too often 
results in a contentious hearing and public debate that produces a lot of hype 
and stress, but little, if any, factual information. That being said, if someone is 
allowed to self-certify, we think it is imperative that the township is still notified 
so it is not blindsided about the project moving forward. 

• 

A second component of the bill gives the local political subdivision a timeline to 
act upon a permit application. This too has merit, in our view, as it gives the 
permittee a clear picture of how long this process may take. Two months also 
gives the township or county ample time to do its due diligence. If the political 
subdivision fails to act on the application within 60 days, SB 2345 allows the 
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process to continue to move forward, as long as the project meets the terms of the 
model zoning ordinance. This provision preserves local control, but addresses 
situations when governing bodies do not act in a timely fashion or, in some cases, 
do not act at all . 

A third component of the bill prevents the goal post from being moved in the 
middle of the application process. For example, let's say a producer submits his 
or her application on Jan. 1 .  The zoning regulations in effect on Jan. 1 are what 
must be used in consideration of that application. That doesn't mean that the 
political subdivision cannot decide to make changes to its regulation on Jan. 5, 
just that the Jan. 1 application cannot be held subject to the newer rules that came 
into play after the application was submitted. 

We support these changes, as we feel they provide a more clearly defined 
process for all those involved without stripping authority from counties or 

• townships .  

• 

We noticed that the exemption for normal wintering operations for cattle have 
been struck in several places in this bill where animal feeding operation is 
defined. Unless that exemption is listed in another place, we are opposed to 
eliminating it, as it explains and assures a very important distinction between 
wintering operations and AFOs. As such, we ask that the committee remove the 
overstrike on those references. 

Thank you for the opportunity to testify .  I would be happy to answer any 
questions you have . 
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A S S O C I A T I O N  

Testimony of Bart Schott 
North Dakota Corn G rowers Association Boa rd Member  

I n  Support of SB  2345 
Februa ry 1, 2019 

Cha i rman Luick a nd mem bers of the committee :  
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My name is Ba rt Schott, I a m  a fa rmer from Ku lm, North Dakota and  a d i rector from District 6 on  the boa rd of the 

North Dakota Corn G rowers Association .  I am honored to have served as the p res ident of the Nationa l  Corn 

G rowers Associat ion i n  2011 .  I am here today to support SB 2345, which was i ntroduced to provide regu latory 

certa inty a nd fa i r  perm itt ing mechanisms for l ivestock enterprises seeking to locate o r  expa nd i n  North Da kota . 

The North Dakota Corn G rowers Association was organ ized i n  1987, making North Da kota one of the 28 states 

affi l iated with the Nat iona l  Corn G rowers Association .  This associat ion represents corn fa rmers and industry 

sta keho lders from across the state . 

The NDCGA is the fa rme r  led, membersh ip organization focusing on  po l icy that impacts North Dakota corn 

producers .  The N DCGA consists of 14 growers from seven d istricts, a long with two at- l a rge d i rectors. NDCGA has 

identified six p rio rit ies a nd deve loped Action Teams to work on  these prio rities inc lud ing :  Livestock, G rower 

Services, P roduct ion/Stewardsh ip, Corn Resea rch, Ethano l ,  and Pub l i c  Po l icy .  

Our Associat ion's M iss ion is :  "G rowing a hea lthy, profita b le bus iness c l imate for northern corn ." 

North Dakota corn fa rmers have three key ma rkets for the i r  bountifu l production :  l ivestock producers, ethano l  

p la nts and  export ma rkets. Livestock feeding is fa r a nd away the l a rgest customer for corn . North Da kota is 11th in  

production  of corn among the states but is  34th i n  i t s  l ivestock va lue com pa red to the rest of the country. 

North Dakota's  agr icu l ture i ndustry dominates the state's economy, with corn one of major contributors to the ag 

sector. Corn, wheat, soybeans and l ivestock a re the big fou r  in North Dakota agricu l ture, you r  support for l ivestock 

deve lopment with the passage of Senate B i l l  2345 he lps three of these fou r  secto rs. 

North Dakota Corn G rowers a re committed to grow the l ivestock secto r a nd to support effo rts to expand l ivestock 

feed ing and  m i l king operat ions in the state . We wi l l  do whatever we ca n to fi nd ma rkets for the p i le  of corn that we 

a re fortunate to p roduce here .  

We than k  you for you r  support of the state's agricu lture industry and we u rge you r  favorab le consideration of SB 

2345.  I wi l l  be happy to respond to any quest ions . 

4852 Rocking Horse Circ le S. e Fa rgo, N D  58104 

Phone :  701 .566 .9322 Fax :  701 . 354.4910 web :  www. ndcorn .org 
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Senate B i l l  2345 

Cha i rman  Luick and members of the Senate Agricu lt u re Com m ittee .  
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My name  i s  Randy Me lvi n ,  a long with my wife and  th ree ch i l d ren ,  we fa rm near  Buffa lo, 
No rth Dakota .  I am the fou rth generat ion  of my fam i ly to fa rm in North  Dakota, a nd  I hope 
my ch i l d ren  wi l l  be  the next generation .  

I a p p rec iate the  opportun ity to  vo ice my support today of Senate B i l l  2345. 

The cu rrent l aws for perm itt ing l ivestock fac i l it ies a re cumbersome and unclear .  Authority to 
app rove or deny l ivestock feed ing operat ions rests both with loca l and  state leve ls .  Senate 
B i l l  2345 seeks to s imp l ify some of the perm itt i ng  p rocess and  p rovide  c la rity for both the 
perm ittee and loca l regu latory offic ia ls .  The b i l l  sti p u l ates that loca l contro l  rema i n s  
p a ramount, but  that offici a l s  need to  respond to app l icat ions  and  not t ry to  de l ay  efforts, o r  
worse - change the  ru les after an  app l icat ion i s  rece ived .  

I a m  hono red to be  invo lved i n  agricu ltu re i n  North Dakota . I tru ly be l i eve that the  way for 
my ch i l d ren  to succeed i n  agricu ltu re is t h rough expans ion  of the l ivestock i ndustry. 
Expans ion  of l ivestock feed ing i n  the state i s  cr it ica l  to a l l  agr icu ltu ra l sectors. Feed ing  gra i n  
a nd  forage to l ivestock i s  t he  pu rest, and most bas ic  form of  add i ng  va l ue  to  ou r  crops. 

The success of the n ext generation  of fa rmers and ranchers depends on how we manage and 
promote l ivestock deve lopment i n  th i s  State .  

My wife and I t ake great pr ide i n  worki ng to p romote opportu n it ies for our ch i l d ren to 
succeed in agr icu ltu re .  Our fam i ly constantly seeks to imp lement a conservat ion m i nded 
p roduct ion system that wi l l  he lp  ensure that we leave a legacy of a l andscape that is i n  
better cond it ion  for ou r  next generat ion . 

I ask you for you r  s upport of SB 2345 . 

Tha n k  you for you r  t ime today and ask for any questions .  
Randy Me lvi n 



To: N D  Senate Ag Com mittee members 
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M y  name i s  Ron F raase, Cha irman of Howes Townsh ip .  For the past three years, o u r  townsh ip has 
d isagreed with a proposed concentrated an ima l  feed ing operat ion (CAFO) near Buffa lo, N . D. As an 
e lected offic ia l ,  I rep resent the peop le of our townsh ip .  Many of my constituents a re i n  favor of an ima l  
l ivestock, i n  fact, it's a sign ificant economic d river for Howes Townsh ip .  What Howes Townsh ip residents 
do oppose is a p rocess that a l lows a state to d ictate what we l ive and  work for every day, ou r  loca l 
contro l .  

It is my be l ief, and  the  be l ief o f  many of  those in  townsh ips a round the  state, that Senate B i l l  2345 
removes the e lement of loca l control that N .D .  state laws lega l ly a l lowed ou r  townsh ips to estab l ish .  

I ra ised hogs for more than 30 yea rs .  The pigs saved our fam i ly farm du ring the late 80s; I owe the 
industry m uch  of what I have today. The issue at hand isn't about CAFOs, it's a bout loca l contro l .  None 
of us  l i ke when a h igher  govern ing body d ictates our da i ly l ives .  I 'm sure a s  State Legis lators, you've run 
into sim i l a r  s ituat ions with our  Federa l  government. Those scenarios a re frustrating. They cost money, 
resources and  t ime.  

Some of the parts i n  th is  b i l l  I wi l l  address are in  sec 4 #9 on  both pages 20 and  23 .  It says may petit ion 
the board for determination and this needs to d iffe rent .  A perm it app l ication wou ld  be appropriate at 
this t ime and  many townships requ i re one because of the ir  comprehensive p l an  that asks for a 
cond itiona l  use permit to be ab le to inc l ude the residents of the townsh ip to be aware of what is 
proposed .  Also leaving th is open for 5 yea rs just to commence construction is way too long a period . 

Sec 3 #7 d .  and  e .  o n  page 17 says to submit townsh ip or  county permit with department app l ication 
and so they need to sta rt at the township or county to apply to the Department. Once aga i n  5 yea rs is 
way too long a t ime period just to commence construct ion .  

It is  evident to  me  that these changes a re being made  because of  the  Buffa lo CAFO wh i l e  du ring the 
sam e  t ime the CAFO near  Engleva le was in process as it was done a d iffe rent way working with loca l 
government and  loca l peop le .  I recently attended the newly formed ND  Livestock A l l i a nce 1st forum 
near Fort Ranso m .  Th is is supported by many agricu l tura l  groups from N D, our Ag Com m is ioner, our  
Governor and  many othe rs. What  I heard there assures me that  how the township used the i r  loca l 
control nea r Buffa lo was the right th ing to do for its constituents a nd the loca l peop le of ND .  

I u rge you to  recons ider the parts o f  Senate B i l l  2345 that str ip townsh ips o f  our  right to  govern .  

Let's find  the r ight way to encourage growth and  expand an ima l  l ivestock i n  the state of North Dakota . 
P lease a l low loca l control to rema in  i ntact. 
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I am David Keagle, and some of my practice as an attorney focuses on agricultural and land use 
issues. I 'm here on my own behalf to offer the following testimony. I find numerous areas of this 
bill problematic and urge a do not pass recommendation as it is written. 

I think that the idea behind this bill is to outline the process by which a developer of an animal 
feeding operation receives local government approval and approval from the Health Department 
and require that local approval be obtained first. This proposal would only make the existing 
process more complicated by attempting to coordinate two independent activities. 

Local governments have traditional zoning powers that derive from the police power and control 
issues of health, safety, and welfare. These are reflected in the use of setbacks that keep 
inconsistent land uses separate. Everyone has the right to use their private property as they wish, 
but only so long as it doesn't unreasonably interfere with their neighbor' s  use and enjoyment of 
their own property. Local zoning is one of those governmental powers that effects each person' s  
lives more than any law that ' s  passed in Washington, D .C .  or  Bismarck because i t  effects our daily 
quality of life. Each local entity has the power to make decisions based on the unique current and 
anticipated needs of their jurisdiction. 

The Health Department has a different mission and a different role. Their duty as a state-wide 
agency is to uniformly apply standards that protect air and water quality. Their mission doesn't 
involve setting different standards based on location or surrounding land uses-to the Health 
Department, the standard is the standard. 

The Existing Process Recognizes Different Jurisdictions and Different Areas of Expertise 
The proposed changes don't really solve any existing problem. As the law currently stands, a 
developer can seek either approval first or both at the same time. This makes perfect sense, since 
the approvals are evaluating two different things . There is no reason to fold them together because 
they address different concerns. The township or county is concerned with whether the proposed 
facility would be consistent with other existing land uses, and the Department of Health is only 
concerned with whether the proposed facility would negatively affect air and/or water quality. 
There is actually only one statute that requires the Health Department to consider local zoning--it 
applies to odor complaints from existing facilities (N.D.C.C.  23-25- 1 1  (2)(c)), and this subsection 
would remain intact under the proposed bil l .  

1 
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A Vague Petition, an Inability to Address Local Issues, and Five Years of Uncertainty 
Further, this bill would create problems. First, it would foist a vague process on local governments. 
Subsection 9 of 1 1 -22-02 . 1 and 58-03- 1 1 . 1  mentions that a developer could "petition" the local 
government for a determination. There is nothing setting out the process for the petition, no 
mention of what materials would need to be submitted in support of the petition, and no mention 
of how adjacent owners would be notified. It gives the local government a mere 60 days to 
evaluate the petition, and if not objected to, it is deemed approved. I can't think of any other 
example in our state law that requires an agency or political subdivision to object within a short 
window of time before it is deemed to have approved something. For example (but without delving 
into specifics), the Department of Health has 90 days to evaluate AFO permits, but routinely takes 
much longer to evaluate them. This proposal would run the risk of prejudicing other residents if 
the county or township neglected to act but the proposal did in fact violate an ordinance, since it 
would have been "deemed approved" despite a lack of evaluation, general notice, or consideration 
at a public meeting. 

These sections also state that a county ( or township) may not regulate the facility after it has been 
constructed. This language is overly broad and would seem to apply even if it expanded to three 
times its size or had become a nonconforming use. To the extent that this section is attempting to 
state that the facility in its current scope and mode of use would be immune from subsequently 
passed regulations, that ' s  already settled law. This language would arguably give an operator a 
free pass from any regulation, not just the ones that would affect the current operation. 

Finally, these sections would allow a prospective operator five years to begin construction. This 
is a very long time to hold regulations and exemptions in place. That will be five years of 
uncertainty for every member of the township or county. During the proposed five-year period, 
adjacent landowners will be faced with uncertainty as to whether the proposed project will be 
constructed or the plans significantly revised, or even abandoned. To the extent that a period is 
warranted, I would suggest that it be limited to one year. 

23-25- 1 1 (7)(d) and (e) and 23. 1-06-15(7) (d) and (e) 
Restrictions on Department Powers, Immunity from Local Regulation, and Revised 
Applications 
The proposed amendments in 23-25- 1 1  (7) and 23 . 1 -06- 1 5(7) are also problematic. Subsection d 
would prohibit the Department of Health from requiring any setbacks that aren't addressed in the 
zoning code. As I mentioned earlier, their mission is focused on air and water quality. One of the 
best tools that the Department has at its disposal is requiring water resource setbacks around waters 
of the state. These are issues that are forbidden to be addressed by local governments. It is 
important that the Department retain its authority to require setbacks that relate to its mission of 
protecting air and water quality. 

The language in subsection e also has a few issues that are concerning. The most basic issue is the 
conflict of this subsection with the proposed amendments in 1 1 -33 -02 . 1 (9) and 58-03 - 1 1 . 1 .  The 
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date of the county or township determination would necessarily be different from the date of the 
Health Department application since that determination would now be an additional application 
requirement. The language relating to the date at which the local regulations would be frozen gets 
even more confusing when the amendment references a revised application. There is real 
confusion as to when the regulatory exemption would begin and end-is it the date of the local 
government determination, the date of the initial application to the Health Department, the date of 
the revised application, or the date that the Health Department deems the application to be 
complete? Additionally, revisions other than location could affect local government approval . For 
instance, the number of animal units or type of animal could change the nature of the project and 
the result of the zoning analysis. There is no good reason to require the world be put on hold 
because a developer revises a project plan or submits an incomplete application. 

There is a real potential that a would-be developer could submit a half-baked and incomplete 
application whose only result would be to cause uncertainty at the local level, delaying planning 
and investment for five years, all while wasting the agency' s  resources as it reviewed several 
iterations of a proposal . Again, to the extent that the Assembly deems it warranted to force local 
governments and its citizens to be under a cloud of uncertainty, it should be as short as possible so 
that earnest development will proceed speculative or hypothetical operations will not paralyze 
local affairs . 

23-25-1 1 (7)(c) 
Animal Unit Calculations 
The last issue I ' d  like to discuss relating to this bill has to do with the revisions to the animal unit 
calculations contained in 23-25 - l  1 (7)(c) . Animal units are used as a base from which the 
calculations regarding waste volume, which determines lagoon storage capacity and the number 
of acres required in a nutrient management plan, and odor, which is reflected in a setback distance, 
are based. To the extent that unweaned animals are not to be counted as separate animals, there 
should be an additional entry for gestating animals or a sow/litter similar to the existing cow/calf 
pair figure. This would more accurately reflect the waste and odor that are produced and ensure 
that manure lagoons are of sufficient size and that the existing setbacks are properly applied. 

Conclusion 
I urge a do not pass recommendation on this bill because it will complicate the existing process, 
place a vague confusing requirement on local governments, and has the potential to place property 
owners in long periods of uncertainty. Thank you. 
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Testimony Presented in Opposition To SB 2345 

By 

Randal Coon 

Good morn i ng Cha i rman Luick, Vice Chairman  Myrda l, Senator Hogan, Senator  K le in,  Senator La rsen, 
a nd Senator Os la nd .  My name is Randy Coon.  I am a 4th generat ion fa rmer from Buffa lo-my Great 
G ra ndfather homesteaded in Howes Townsh i p  in the late 1800s. Today, I wou ld l i ke to present 
test imony in opposit ion  to SB 2345. I have reviewed SB 2345 and there a re many items in this b i l l  that 
a re a concern to me. My test imony conta ins an ana lysis of what I fee l  a re the most sign ificant prob lems 
with th is legis lat ion .  

On  Page 1 ,  l ine 10, Item ( 1 .a . ) :  "Concentrated feed ing operation" was changed to  "Animal feeding 
operation" i n  the fi rst sentence. Th is new word ing changes the dynam ics of the ent ire b i l l .  An An ima l  
Feed ing Operat ion (AFO) and a Concentrated An ima l  Feed ing Operation (CAFO) a re by defin it ion very 
d ifferent categories. These categories a re based on  size (measured i n  an ima l  un its) and a re subject to 
d ifferent ru les and  regu lations, a nd setback requ i rements. A CAFO requ i res a North Dakota Po l l ution 
Discharge E l im inat ion System perm it, whi le an AFO does not. It becomes d ifficu lt to determine if the 
provis ions in this b i l l  app ly on ly to AFOs or if the CAFO category is a lso inc luded.  What the word ing 
l itera l ly says may not be the i ntent of the b i l l .  

The Definitions head ing on  Page 1, l ine 9 that continues to page 3, l i ne 4 refers the reader to subd ivision 
c of subsection 7 of sect ion 23-25-11 .  This sect ion cont inues on  page 11, l ine 15 for an ima l  un it (AU ) 
equ iva lency factors. L ines 24-25 on page 11  insert the word weaned i nto the defi n it ion of swine 
weigh ing less than fifty-five pounds: "One weaned swine weigh ing less than fifty-five pounds (24.948 
k i lograms)  equa l s  0 . 1  a nima l  un it;" .  The concern with th is change is that it wou ld  effectively e l im inate 
p ig lets from the an ima l  u n it count for a fa rrowing operation .  This change is made without provid ing an 
add it iona l  m u lt ip l ie r  for u nweaned swine or the sow-piglet l itter that  can have as many as 15 piglets. 
For a fa rrowing operat ion whose sole purpose is to produce piglets, the AU count for the fac i l ity wi l l  be 
undercou nted .  For examp le, the proposed Buffa lo, ND fa rrowing operation was projected to produce 
180,000 p ig lets per yea r. If an industry average wean ing date was used, that p laces an add it iona l  1,388 
AU at the fac i l ity on a da i ly basis . This presents a serious prob lem because the AU count is the basic 
n umbe r  upon which a l l  other calcu lations for the fac i l ity a re made.  The manure ho ld ing pit and  
compost ing b ins  w i l l  be under-sized, and l and  requ i red for waste d isposa l wi l l  be inadequate. 

On  page 3, l i nes 15-19, item (7) :  Like item (6) previously mentioned, th is provis ion decl a res that the 
county com missioners have the power to "decla re that a regu lation is i neffective" if it wou ld  " impose 
substant i a l  economic  bu rden on an an ima l  feed ing operation" . This statement is vague and provides no 
defi n it ion of "economic bu rden" and how it can be quantified .  
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O n  page 4, l i nes 7-18, item (9 ) :  11A person intend ing to construct a n  an ima l  feed ing operation may 
petit ion the boa rd of county commissioners for a determination whether the an ima l  feed ing operation 
wou ld  com ply with zon ing regu lations adopted under th is section and  fi led with the state department of 
hea lth under  section 1 1-33-22 before the date the petit ion was received by the county. If the boa rd of 
county com m issioners does not object to the petit ion with in s ixty days of rece ipt, the an ima l  feeding 
operation is deemed i n  compl iance with the county zon ing regu lat ions. If the board of county 
com missioners dete rm ines the an ima l  feeding operation wou ld  comp ly with the zon ing regu lations or  
fa i l s  to o bject under  th is section, the county may not impose add itiona l  zon i ng regu lat ions re lating to 
the nature, scope, or location of the an ima l  feed ing operat ion later, provided construction of the an ima l 
feed ing operat ion commences with in  five yea rs from the date of the board's determ ination or  fa i l u re to 
object." This section is problematic for a number  of reasons. It is concern ing that a boa rd of county 
com missioners has on ly sixty days to object, or the project a utomatica l ly becomes compl ia nt with the 
zoning regu lat ions . This imposes a sign ificant burden on  the board to review and respond to an 
unknown numbe r  of app l ications. The department of health has taken as long as a yea r to respond to 
perm it app l ications, wh ich ind icates the d ifficu lty of the task. Further, it ra ises d ue process concerns 
because it a rguab ly does not comply with basic notice requ i rements for those l iving with in  a ny 
app l icab le setback a rea that wou ld otherwise make the construction of the AFO noncom p l ia nt with 
zon ing regu lat ions . Without sufficient description of the fac i l ity, the person intend ing to construct the 
AFO cou ld  com ply with the re levant zoning regu lations, then change and expand the ope ration and 
leave the boa rd with no a bi l ity to impose add itiona l  restrictions, o r  to object. This provision cou ld resu lt 
in hund reds of 11 i ntended" appl ications with l itt le or no b ind ing information be ing requ i red .  This cou ld  
create a h igh  leve l of confusion at the loca l governmenta l leve l .  

On pages 7, 8 ,  and  9 ,  Section 2, (23-25-11 ) :  Th is section rega rd ing odor  setbacks was  l ifted from 
previously withdrawn H B  1403 . Al l  of the regu lations in th is section need to be scrut in ized by an  
environmenta l e ngineer before any of  th is language is a pproved .  Setbacks need to  be determ ined by  a 
qua l ified scientist before these setbacks become law. It is troub l i ng that a l l  these regu lations  regard ing 
odor avoid the rea l  issue :  the cause of the odor is the methane, hyd rogen su lfide, and ammonia being 
vented from l a rge manu re storage pits i nto the atmosphere for loca l residents to breathe. These a re 
toxic gases and  the i r  effect on human hea lth ca nnot be taken l ightly. 

On page 12, l ines 4-9, item (d ) :  " In a county or  township that regu lates the nature, scope, or location of 
an an ima l  feed ing operation under section 11-33-02 . 1  or  section 58-03-11 . 1, an app l icant for an an ima l  
feeding operat ion permit sha l l  submit to the department with the permit app l ication the zon i ng 
determinat ion made by the county or  township under subsection 9 of sect ion 11-33-02 . 1  o r  subsection 
9 sect ion 58-03-11 . 1 .  The department may not impose add it iona l  requ i rements." This prevents the 
Department of Environmenta l Qua l ity from imposing any add itiona l  requ i rements beyond what is 
requ i red by the townsh ip or  county zoning regu lations. This is concerning given the Depa rtment of 
Environmenta l Qua l ity's statutori ly imposed duty to impose cond itions on perm it ho lders that may go 
beyond the zon ing a uthority of the county or township . 
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On page 12, l ines 10-16, item (e ) :  "An an ima l  feed ing operation is not subject to zoning regu lations 
adopted by a county or  township after the date of an app l icat ion for the an ima l  feed ing operation is 
submitted to the department, provided construct ion of the an ima l  feed ing operation commences with in 
five yea rs from the date the app l ication is submitted .  U n less there is a change to the location of the 
proposed an ima l  feed ing operation, this exemption remains i n  effect if the department requ i res the 
app l icant to submit a revised app l ication ."  This section wou ld exempt an AFO from zon ing regu lations 
adopted after the date of appl ication to the department of hea lth, not just the township or  county. This 
"exem ption" rema ins  effective even if the depa rtment requ i res a revised app l ication, which is even 
more concern ing, because it would i nvite an a pp l icant to submit a very basic app l ication i n  o rder to 
avoid a ny p roposed zon i ng restrict ions, and then give them a free pass, p resumably even if they add 
thousa nds of an ima ls o r  add itiona l  waste storage lagoons. I th ink this is exactly what is happen ing with 
the p roposed AFO near  Devi ls Lake where a second app l ication had to be fi led, but yet the origina l one is 
sti l l  be ing kept active . 

On  page 17, l i ne  17-18, item (8) :  "A permitted an ima l  feed ing operation may expand its perm itted 
capacity by twenty-five percent on one occasion without triggering a h igher setback d istance." This is 
not new language, but sti l l  is a major concern . This expansion can happen without any added acres of 
l and for manu re d isposa l, additiona l  composting b ins, or i ncreased manure pit storage capacity. When 
this is coup led with the "non-counting" of the piglets, the numbe r  of AUs at the fac i l ity wi l l  exceed the 
capacity the site was constructed to hand le, with the rea l  possib i l ity of e nvi ronmenta l d isasters effecting 
loca l waterways, a i r, and land .  Th is does not promote respons ib le agricu lture .  

On page 19-20 l i nes  15-30 and 1-16, items (3-8 ) :  These items a re trying to  rewrite exist ing laws and  
d ictate how townships govern their jurisd iction .  This section wi l l  on ly cause confusion and  create chaos 
for loca l governmenta l bodies. These types of dec la rations undermine the township's authority which 
has been in  existence for generations. The unforeseen consequences of this type of governmenta l 
a uthority red istribut ion wi l l  harm a l l  leve ls of gove rnment i n  the state . 

The comments and  concerns presented for SB 2345 ind icate the b i l l  has numerous prob lems.  This b i l l  
attem pts to undermine current l aw and to disrupt loca l government a nd create confusion a bout 
regu lat ion and  a uthority.  Efforts to ach ieve these objectives should not be taken l ight ly. I fee l  the 
word i ng in this b i l l  is contradictory, and often lacks precise l anguage. It refers to "substantia l economic 
burden" without a ny defi n it ion of the situation or a ny gu ide l ines on  how to quantify such a situation .  
Th is b i l l ,  i f  passed, wou ld  create uncerta inty and d isorgan ization at a l l  leve ls  of government in  the state 
with unp red ictab le  consequences. I strongly endorse a DO NOT PASS recommendation by this 
com mittee .  Than k  you .  
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S B  2345 - Relati ng  to an imal feed i ng operations and zon i ng  regu lauons 

I want  to thank  the members of the Senate Agricu ltu re Comm ittee for a l lowing me 
to speak th is  morn i ng .  I am Roy Thom pson . My wife and I a re reti red and l ive on 
our  hobby fa rm th ree m i les southeast of Buffalo .  

It has been d ifficu lt for me to u nderstand why Senate B i l l  2345 is necessary ,  
except to relax ru les for appl ications for an imal  feed ing  operations ,  reduce 
transparency to the pub l ic and remove local authority from the townsh i ps .  

Perhaps th is  i s  why we struggle to u nderstand how our state government is 
serv ing  the cit izens of North Dakota . The democratic process seems to be 
m issi ng a nd local control d isregarded . I rely on the townsh ip  to fol low state laws 
and regu lations ,  as wel l  as mainta in necessary ord i nances for local land use 
issues that i mpact my fam i ly's safety and qual i ty of l ife . 

I feel ou r  socia l  and economic welfare wi l l  be ignored if th is b i l l  is  approved . 
I have read stud ies about the lack of any economic value  i n  the a rea from an imal  
feed ing  operations  as wel l  as how they can deva lue land adjacent to the faci l ity . I 
am very concerned about my property va lue ,  my r ights as a p roperty owner and 
local contro l  i f  my townsh ip  is den ied authority to regu late loca l zon i ng of an imal  
feed ing  operations .  

There wi l l  be serious issues with this u nfu nded mandate for townsh i ps to  mainta in  
the i r  g ravel roads and  provide dust contro l with hundreds of sem i  trucks hau l i ng  
l i qu id  waste . Waste app l ied to land adjacent to  my property and my ne ighbors ,  
a long with the noxious gases associated with the man u re ,  a re very troub l i ng  for 
my fam i ly. O u r  g randch i l d ren who vis it us freq uently from Fargo wi l l  be adversely 
affected ,  especia l ly  ou r  g randson with specia l  needs who cannot be in this toxic 
envi ronment .  

N-M-B-Y stands for the phrase "Not in My Back Yard" and it cou ld easi ly change 
to "Next it Might Be You". I do not want Senate B i l l  2345 passed . 

Roy Thompson 
70 1 -26 1 - 1 58 1  
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Cha i rman  Lu ick and  mem bers of the Senate Agricu l ture Committee 

SB  2345 - Re lat ing to an ima l feed ing  operations  a n d  zon i ng regu lat ions 

Febru a ry 1, 2019 

My name is Pau l  Kasowsk i .  I have bee n a fa rmer my ent i re l ife on my fa m i ly fa rm near  

Buffa lo ,  ND .  You may reca l l  Buffa lo  went through a perm itt ing process i n  2016 for a 

Concentrated An ima l  Feed ing Operation fo r a 9000 swi ne fa rrowi ng fac i l ity. I have l ea rned 

a lot a bout  CAFO's in the last three yea rs . I do not be l ieve they a re a ny type of fam i ly 

fa rming operation but more l i ke a factory. 

I oppose Senate B i l l  2 345 for ma ny reasons but I am very concerned about the add it io n of 

the word "weaned" to descri be pigs we igh i ng less than fifty-five pou nds .  The change i n  

word i ng  e l im i nates the thousands of  p ig lets born annua l ly i n  fa rrowi ng operat ions .  I t  does 

not cou nt the p ig lets as pa rt of the an ima l  un its wh ich is the very bas is for a l l  other 

ca l cu lat ions  fo r an a pp l i cation .  The so le pu rpose of a fa rrowing hog CAFO is to produce 

p ig lets - but it seems the pig l ets don't exist in  th i s  proposed b i l l  2345 . 

he  ca l cu l at ions needed to determ ine  how many p ig lets a re at a fac i l i ty at any po i nt i n  t ime 

a re re lat ive ly easy us ing the average number of l ive-born p ig lets per l i tte r, the number of 

l itters per  yea r, a n d  the average wean ing age. Fa i l u re to i n c l ude  the p ig lets i n  the an ima l  

u n its wi l l  resu l t  i n  i naccu rate setbacks from ne igh bors, a n  unders ized manu re sto rage pit, 

i nsuffi c ient  l a n d  for d isposa l of the manu re, and  incorrect compost ing of the many dead 

pigs .  A l l  of  these create s ign ifi cant issues and  w i l l  cause a h uge prob lem for the loca l 

res idents l i v i ng i n  the  a rea a nd serious d iffi cu lt ies for townsh i ps .  

I be l ieve the North Da kota Century Code conta ins  the  effective l aws of  North Dakota . 

Chapter 1 1-33-02 . 1 states "a n ima l  u n its a re dete rm ined as fo l lows (e. )  One swine weighing 

fifty-five pounds or more equals 0. 4 animal units; and  (f. ) one swine weighing LESS than fifty­

five pounds equals 0. 1 animal units ." The peop le  of North Da kota have the r ight to be l ieve 

that the Century Code  is ou r  basis for the l aws gove rn ing  ou r  state and  we need to have 

confidence that o u r  l aws a re protect ing a l l  the peop le .  I want th i s  com m ittee to vote 

aga inst Senate B i l l  2345.  

Thank  you ,  

au l  Kasowski 

701-793-2834 



Februa ry 1, 2019 

$(3 Zs'fS 
z - l - l'f 

:fttlZ�l 

SB 2345 - Re l at i ng  to an ima l  feed ing ope rat ions a n d  zon i ng regu lat ions, to provide a n  

effective date, t o  provide a cont ingent effective date, a nd  t o  provide  a n  expi ration  date. 

Good morn i ng, M r. Cha i rman, Senato r  Luick, V ice Cha i rma n Senator Myrda l, Senator Hogan, Senator 
K le in ,  Senator La rse n, a nd Senator Os la nd .  

I am Lia ne  Ra kow Sto ut, a North  Da kota native, a reti red a ccounta nt, a nd  now an a ctive vo l u ntee r i n  my 
home town of  B uffa lo, N D .  I wou ld l i ke to  spea k a bout my opposit ion to  Senate B i l l  2345 wh ich  seems 
to ta ke a h uge step i n  the wrong d i rect ion .  Th i s  b i l l  c h a l le nges the ve ry core of  ou r  loca l government 
wh ich ha s  bee n  v ia b l e  for decades .  I be l ieve you r  vote aga i nst th i s  b i l l w i l l  show you r  respect fo r both 
the  peop le  you a re e ntrusted to represent and  the  constitution  you a re expected to upho ld .  

The re a re a n u m be r  of concern ing e lements of  th i s  b i l l .  The most conce rn i ng is  i t s  effort to  stri p loca l 
townsh i p  a nd county boa rds of the i r  a bi l ity to p rotect the we lfa re of the i r l oca l c it izens a n d  resou rces 
with zon i ng a rou nd  a n ima l  feed i ng operat ions .  My concerns a re not a bout zon i ng out a n ima l  feed ing 
operat ions  b ut i n stead a bout p rotect ing loca l  contro l  a nd  p rivate p rope rty rights wh ich benefit a l l  of 
North  Da kota . I want to be assured that d ue p rocess i s  a prio rity when the re a re no requ i rements o r  
oppo rtun it ie s  t o  hea r t h e  voice o f  t h e  peop le, who a re t h e  l a n d  owners a n d  res idents with in  a setback 
a rea .  

I wou ld  be i nte rested i n  knowing the  Depa rtment of  Hea lth 's  posit ion on  th is b i l l ,  as  i t  seems to  remove 
the i r  c rit ica l d ut ies i mposed by e nvi ronmenta l laws, as we l l  as the i r req u i rements for pub l i c  notices and  
com ments .  Th i s  b i l l  a lso seems to  offe r too m uch  cove r a nd l a ck  of t ra nspa re ncy fo r the a pp l ica nts of 
these a n i m a l  feed i ng o pe rat ions a nd p rovides i nadequate info rmat ion  to the townsh i p  o r  the county or  
the Depa rtment of Hea lth .  I be l ieve these fac i l it ies a l ready have leeway u nder  exist i ng law. We a l ready 
have restr ict ions p l a ced  on townsh ips a nd  cou nt ies with exist ing law.  What is the pu rpose of p rovid i ng 
these deve lope rs more p rotect ion wh i le stri pp i ng loca l boa rds of the i r  zon i ng a bi l it ies? North Da kota 
p rides itse lf o n  the va l ue  it p l aces on property ownersh i p  a nd the se l f-suffic ien cy of loca l gove rnment .  

F i na l ly, I wou ld l i ke to add a pe rsona l note . My mother, who was a strong woma n ,  born a nd ra ised in 
No rth Da kota,  a lways to ld me to "do your  best" . I t  is my s i ncere hope that each of you l i sten to her 
a dvice . P lease do you r  best for a l l  the c it izens of North  Da kota, not j ust specia l i nterest groups, a n d  do 
not pass Senate B i l l  2345 . Than k  you for you r t ime .  

Lia ne Stout 
Ce l l :  701-412-4485 
Ema i l :  j o l istout@ ictc .com 
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Senate Agricu ltu re Committee on SB 2345 
February 1, 2019 

Cha i rman  and  members of the Committee:  

My name is Kayla Pu lvermacher and I represent the mem bers of North Da kota Fa rme rs U n ion ( NDFU ) .  
Our  members a re opposed of SB  2345 i n  its current form.  

No one doubts the i ntent ions of  the sponsors of  the bi l l .  The enti re agricu l tura l  commun ity, a long with 
our pol it ica l subd iv isions, wou ld  l i ke to see a vi b ra nt l ivestock industry created in a respons i b le  manner .  
That' s why afte r the 1999 Legis l ative Session, sta keholders sat down and created the Mode l  Zon ing 
Ord i na nce that we have now in North Da kota . Ou r  members wou ld  l i ke to see the sp i rit of that mode l  
zon i ng stay i n  p lace .  

Whi le  supporters o f  S B  2345 creates ce rta i nty, w e  be l ieve that i t  actua l ly creates unce rta i nty on the 
fo l lowi ng poi nts : 

• The use of the word "petition" throughout the b i l l .  Th is seems to be add i ng a new process. The 
concern is there is no defi n it ion for "petition" in the b i l l , and  there's no c lear  defi n it ion of what 
constitutes a "petition" i n  order  to sta rt the 60-day clock. C lea rly defi n ing the use and process for 
the "petition" wou ld  be supported .  

• The 60-day wi ndow seems unworka b le .  From our  research, the Depa rtment of Hea lth has taken 
a bout 100 to 110 days to complete its work. For a townsh ip  who meets just a few times a yea r 
a nd has no staff a nd l itt l e  money, they wou ld  need to go through the p l an  to see if it meets 
requ i rements on  its own. Lengthen ing th is t imefra me, or amend ing th is l a nguage so that when an  
app l ication  goes  to  the  Department that the  loca l subd ivisions m ust a l so be notified wou ld  bring 
commun ication  i nto the process. 

• Accord i ng to the b i l l , afte r a n  operation has been approved they have 5 yea rs to complete and i n  
those 5 yea rs, the pol it ica l subd ivision may  not cha nge a ny regu l at ions . As  we a l l  know, a lot ca n 
change i n  5 yea rs. We wou ld  support th is t imefra me be ing shortened . 

N DFU agrees that once zon ing has been set, those ru les shou ld  not cha nge . That sa id,  the ru les shou ld 
create an  even p l ay ing fie ld  and  open commun ication .  There a re commun it ies i n  North Da kota that wou ld  
l i ke to have these operat ions, and we ca n work with those a reas to make that  happen .  That is part of  the 
work that N DFU,  a l ong with many other agricu ltura l  sta keho lders, a re worki ng to do with the ND Livestock 
A l l i a nce . 

I ca n attem pt to a nswer a ny q uestions .  
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Chairman Luick and members of the committee, my name is Liz Anderson and I 

am here on behalf of Dakota Resource Counci l .  I stand here today in opposition of SB 

2345 . 

Dakota Resource Council ' s  forty years of existence have taught us that the 

people of North Dakota, and our members specifical ly, are the experts of their own lives. 

Because of this expertise we believe that local control is the foundation of good 

governance .  SB 2345 removes or weakens the people ' s  right to control decisions that wil l  

affect their communities .  This loss of local control means that decisions are being made 

on their behalf by people who have l ittle to no knowledge of how their decisions wil l  

impact local people . 

We believe that as stated in Section 1 ,  number 9 ,  county commissioners taking 

"no action' within sixty days of receipt means that the petition is deemed in compliance 

with county zoning regulations is unacceptable .  First, if no action is taken, we are 

concerned that the general public, and local bodies including at the township level would 

not be made aware of the petition as it would not be on an agenda or given a publ ic 

notification. This  inaction could result in the passive approval of an animal feeding 

operation without any real input by those that would be most affected by it. Second, we 

believe that if the public did learn of this petition, 60 days is insufficient time for a 

response from the public .  We offer that 90 or even 1 20 days would be much better. 

Further, taking away the county ' s " . . .  right to impose additional zoning 

regulations if construction commences within five years from the date of the board ' s  

determination or  failure to  obj ect" takes away the power of the county commissioners 
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and the general public . Many things can happen that might change the minds of the 

people and the commissioners and they should be able to amend their decisions. 

In addition, it seems c lear that this i s  a response to what happened to the proposed 

concentrated animal feeding operation in Buffalo and an attempt to create legislation at 

the behest of one or two families at the expense of the entire community and local 

control .  

We  also oppose the changes t o  the animal units a s  the original language i s  more 

inclusive . 

Because we believe that local control and transparency is essential, we oppose SB 

2345 and urge a DO NOT PASS vote from the members of this committee .  
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Good morn i ng  Cha i rman  Johnson and  House Agricu l tu re Com mittee members .  My n ame is  Terry 
Wanzek, d i str ict 29 State Senator. I am  here today to s upport SB 2345. 

Many i n  Ag a re i n te rested i n  expand i ng our An ima l  Agricu ltu re i n du stry in N D . We a re ran ked 34th in 
a n ima l  agri cu l tu re recei pts i n  the US .  with $1 . 2  b i l l ion  in gross sa l es va l u e  . Compa re that to other  
states. I owa ran ked n u m ber 2 i n  the US at  $ 13 .5  b i l l ion of a n ima l  ag rece i pts .  M i n nesota, #7 in  the US 
with $7 .4 b i l l i o n  of  a n ima l  ag va l ue .  SD is ran ked #17 wi th  $4. 1 b i l l i on ,  nea r ly 3 . 5  t imes our an ima l  Ag 
sa les .  

The re i s  t remendous  potentia l  to expand a n ima l  agricu ltu re i n  N D, g iven our com petitive advantage in  
l and and feed costs and wide open space for a lot of room to grow. Yet we seem to be hav ing d ifficu lty 
gett i ng  a n ima l  feed i ng  operat ions to deve lop .  Many in agr icu l tu re a re becom i ng frustrated with the 
s low pace of d eve l opment.  In d iscuss ions with the Department of Hea lth or  soon to be the 
Department  of Env i ro n menta l Qua l ity we fi nd  out projects h ave gotten perm itted from the state on ly 
to be  he l d  up by loca l j u r isd ict ions by de lay ing the i r  response or  by i n creas ing  the  zon i ng ord inances 
beyond  the  pa ra m eters set by the state . 

SB 2345 i s  seek ing to accomp l ish 2 th i ngs. F i rst, it is attem pt ing to fi nd  some fa i rness i n  zon ing an ima l  
feed i ng  operat ion s  with counties and townsh i ps . Th is  b i l l  does not l i m it a county or  townsh i p  from 
adopt i ng the i r  own zon i ng requ i rements but when a person is seek ing to bu i l d  a feed ing operat ion 
they w i l l  be  su bject to o rd i nances i n  p lace at the date they petit ion the cou nty o r  townsh ip .  In other 
words they a re locked in and the goa l  post can not be moved after the  fact. The county or townsh i p  
cannot i mpose a dd it io n a l  zon ing  after the  esta b l i sh i ng  the  date of  petit ion  by a deve loper. 

The second  goa l  of th i s  b i l l  is to p rovide more certa inty for i nvestors a nd  deve lopers of an an ima l  
feed ing  operat ion . When a person seeking to  construct a n  an ima l  feed ing  operat ion petitions the 
county o r  townsh i p  boa rds, a t ime c lock sta rts and the boa rds h ave 60 d ays to object. So if a boa rd 
determ i nes the  a n i m a l  feed ing  operat ion wou l d  comp ly  or fa i l s  to object the p roject wou ld  be 
approved to move forward .  I t  is meant to p rovide  the certa inty that i nvestors a nd  developers need to 
bu i l d .  

M r. cha i rman  and  House Ag Com mittee members, no one  i n  s upport o f  th is b i l l  i s  try ing to push 
i rrespons i b l e  a n i m a l  agri cu l ture p rojects. We want these operat ions to be done r ight .  We want them 
to be deve loped to m eet a l l  env i ronmenta l  and zon ing  and agronom ic  requ i rements .  But we do want 
fa i rn ess .  When a l l  req u i rements and  measu res a re met a nd  have been comp l ied to, we want them to 
be b u i lt .  We want  to send a message that we support a n ima l  feed ing  operat ions when they a re 
deve loped a n d  b u i lt respons ib ly . After a l l  if states l i ke M N, I owa & SD  can  h ave ba rns of poultry, swi ne  
and  d a i ry up  and  down the i nterstates i n  p la i n  view, why can 't a trad it iona l ly ag based state l i ke ND 
s imp ly h ave a fa i r  and  reasonab le  t ime frame for perm itti n g  a n ima l  feed i ng  operat ions and a l lowing 
our fa rmers an o pportun ity to bu i l d  them. Thank  you . P lease support SB  2345 . 
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Farms Operations1 

Farm Operations - Area Operated , Measured in Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory 1 

Cattle, Cows, Beef - Inventory ( First of Jan. 20 1 8 ) 
Cattle, Cows, Milk - Inventory ( First of Jan. 201 8  ) 
Cattle, Incl Calves - I nventory ( First of Jan. 201 8 ) 
Cattle, On Feed - Inventory ( First of Jan. 20 1 8 ) 
Sheep, Incl Lambs - Inventory ( First of Jan. 20 1 8  ) 
Hogs - I nventory ( First of Dec. 20 1 7 ) 

Mi lk Production 1 

Milk - Production, Measured in Lb / Head 
Milk - Production, Measured in $ 
Milk - Production, Measured in Lb 

1 ,308 
29,900 

39, 1 00 ,000 

984 ,500 
1 5, 500 

1 ,860,000 
58,000 

70,000 

147 ,000 

2 1 ,563 
60 ,720,000 

345,000 ,000 

t Survey Data from Owck Stats as of: Feb/0112019 

---- --- ---------
/ 
/ , . 
l , .  

j 

···· · >· . 

--- -�----·-··-..\ 

Crops - P lanted, Harvested, Yield, Production, Price (MYA) ,  Value of Production t 
Sorted b Va lue of Production i n  Dol lars 

Commodity Planted A l l  Purpose 
Acres 

'SOYBEANS 
SOYBEANS 

WHEAT 
WHEAT 

, WHEAT, SPRING, (EXCL i DURUM) 
WHEAT SPRING DURUM 
WHEAT WINTER 

CORN 
/,...._____ 1 CORN, GRAIN 

I CORN SILAGE 
i CORN 
:cANOLA 
: CANOLA 
:HAY & HAYLAGE 
; HAY & HAYLAGE 
, HAY & HAYLAGE ALFALFA 
'HAY 
i HAY 
: HAY , ALFALFA 
i HAY, (EXCL ALFALFA) 
,BEANS I BEANS, DRY EDIBLE 
iPOTATOES 

POTATOES 
POT A TOES, FRESH MARKET 

' POTATOES PROCESSING 

!
SUNFLOWER 
SUNFLOWER 

!BARLEY 
BARLEY 

iPEAS i PEAS, DRY EDIBLE 
'LENTILS 
, LENTILS 

r
LAXSEED 
FLAXSEED 

;OATS I OATS 
1 AFFLOWER 
I SAFFLOWER 
,SUGARBEETS 

7 , 1 00,000 

6,680 ,000 

5 ,350 ,000 

1 260 000 

70 ,000 

3 420 000 

1 , 590,000 

1 30 000 

105,000 1 

75 ,000 

43s .ooo 1 

520 .000 1 

42s,ooo 1 

270,000 

24s,ooo 1 

29s,ooo 1 

I SUGARBEETS 
_ ... ------- - · ---- -- - ----�----··-- --·-·---·· ·- · ··--· 

{NA) Not Available 
(D) VVithheld to avoid disclosing data for individual operations 

�,, (S) Insufficient number of reports to establish an estimate 
(X) Not Applicable 

• "' '"""'" """' _., �" 

Harvested 
Acres 

7,050 , 000 

6,260 , 000 

5,050 ,000 

1 175 000 

35 ,000 

Yield 

34. 5 BU / ACRE 

37.9 BU / ACRE 
41 BU / ACRE 

24 . 5  BU / ACRE 
37 BU / ACRE 

Production 

243,225,000 BU 

237, 1 33 ,000 BU 
207 ,050 ,000 BU 

28 788 000 BU 
1 ,295,000 BU 

Price per 
Unit  

8.88 $ /  BU 

5.74 $ / BU 
5.72 $ / BU 

6 $ / BU 
4 . 1 4 $ / BU 

3,230 ,000 1 39 BU / ACRE 448,970 ,000 BU 3.04 $ / BU 
1 60 000 1 0 TONS / ACRE 1 600 000 TONS 

1 ,560 ,000 1 ,630 LB / ACRE 

2,650 ,000 
1 .35 TONS / 

ACRE 
1 ,350 ,000 1 .4 TONS I ACRE 
1 ,300 , 000 1 .3 TONS / ACRE 

2 . 542 ,000 . 000 1 7_6 $ I cwr LB 

3,580 ,000 TONS 99.5 $ / TON 
1 ,890 ,000 TONS 1 05 $ / TON 
1 ,690 , 000 TONS 77 $ / TON 

68s.ooo I 1.0 1 0 LB , ACRE I 1 2,392.000 cwr I 24 . 1  $ I cwr I 
74.ooo 330 cwr , ACRE 24 .420 ,000 cwr 9 . 1 3  $ t cwr 

9.86 $ / CWf 
8.64 $ I  cwr 

423,ooo J 1 .636 LB , ACRE I 692 ,0 1 0 . 000 LB 1 1 1.1 $ t cwr I 
395,000 J 63 BU / ACRE I 24 ,885,000 BU I 4 . 3 1  $ / BU I 
4 1 0,000 I 1,000 LB , ACRE I 7,380,000 cwr I 12 $ I cwr I 
250, 000 870 LB / ACRE 2 1 75 000 cwr 23.5 $ / cwr 

229,000 J 1 5  BU / ACRE I 3 ,435,000 BU I 9.53 $ / BU ! 
80,000 I 58 BU / ACRE J 4 ,640 ,000 BU I 2. 55 $ / BU I 

5,200 930 LB / ACRE 4 ,836,ooo LB 16 $ I cwr 

Value of Production in 
Dollars 

; 
2 , 1 33,330 ,000 

; 
1 ,384 , 1 40 ,000 

1 , 1 95 , 253,000 i 
1 83 642 000 '  

5 ,245,000 i 

1 ,302,0 1 3,000 

! 

i 
444 ,990 ,000 ! 

326,045,000 

326,045,000 : 
1 98,450 ,000 

1 27,595,000 

30 1,1 26,000 

222,955,000 

1 27, 030,000 

1 05,76 1 ,000 

93,726,000 : 

57,638,000 

3 1 ,774 ,000 ! 

1 3,224,000 ) 

769,000 

30 .4 TONS / 21 2 ,000 
· -· - - -- - -- _ACRE ����

,000 TON
� - , __ ·- _ _ _  ···· ··-· ·---· .... ___ _ 
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Census State Profi le :  North_Dakota 

Ranked I tems With in  The U.S. ,  201 2 

SB 2345 
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Attachment I .-------------------------------------,--------,-------�---�� I Item Universe 1 

:MARKET VALUE OF AGRICULTURAL PRODUCTS SOLD ($1 ,000) 
\Total value of agricultural products sold i Value of crops, i ncluding nursery and greenhouse 
l Value of livestock, poultry , and their products 

lvALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
�rains, oilseeds, dry beans, and d ry peas 
1robacco 
!Cotton and cottonseed 
JVegetables, melons. potatoes and sweet potatoes 
/Fruit, tree nuts, and berries 
!Nursery, greenhouse, floriculture and sod 
!Cut Christmas trees and short rotation woody crops 
.,Other crops and hay 
,Poultry and eggs 1
1
cattle and calves 
,Milk from cows 
!Hogs and pigs 
jsheep, goats , wool , mohair, and mi lk 
,Horses, ponies, mules,  burros, and donkeys 
!Aquaculture !Other animals and other animal products 

1TOP CROP ITEMS (acres) 
JWheat for grain ,  al l  
iSpring wheat for grain 
jSoybeans for beans 
;Corn for grain 
!Forage-land used for all hay and haylage, grass silage, and greenchop ; 
!TOP LIVESTOCK INVENTORY ITEMS (number) 

Quantity U .S .  Rank 

1 0,950,680 
9,664,285 
1 ,286,395 

8 ,81 3,348 

251 ,033 
247 

7,271 
1 9  

592,367 
(D) 

1 ,063,287 
67,079 
50,366 

(D) 
1 2 ,462 

738 
6 1 ,862 

7 ,767,484 
5,708,405 
4.729, 1 37 
3,465.997 
2 , 1 72,738 

1 1  
6 

34 

5 

1 5  
49 
50 
45 
1 0 

40 
1 5  
35 
25 

(D) 
35 
49 

5 

2 
1 
7 
9 
9 

so : 
50 i 
so : 

so : 
1 9 '  
1 7 !  
50 : 
so : 
so , 
49 ' 
50 : 
so ' 
50 

50 
50 

50 
50 

50 
50 

49 
29 
45 
49 
50 

1 ,809,6 1 3  1 6  \Cattle and calves 50 
��� w 4 1 9 ,3 1 9  1 9  

370 ,480 2 ,Colonies of bees 50 

1 33,653 27 !Hogs and pigs 50 
[!.ayers --- ------···----· _____ . ...... ·······-·--·--· · · --····-- -·-· ··---- ·-·· ____ .......... ________ .. . __ =,.;-=...;..... ____ --"':...... ____ ....,5:.,:.,0 92,754 45 

Other State High l ights, 201 2 
Economic Characteristics I Quantity r-1 -------0-1

-,e-r-at_o_r_C_h_a-ra_c_t_c_ri-st-ic_s 
_______ "T""_

Q_u_a_n_ti-ty
--, 

1:=F,-a-rm_,,.b_y_v_a..,,lu_e_o-=-f-s...,al,...e_s ______________ _.,_ ____ -t 
iPrincipal operators by primary occupation 

Less than $ 1 ,000 9,669 i Farming 
$ 1 ,000 to $2,499 778 J Other 
$2,500 to $4,999 976 , 
$5, 000 to $9,999 1 ,275 . !Principal operators by sex 
$ 1 0,000 to $ 1 9,999 1 306 '  ; Male 
$20,000 to $24,999 ' 5 1 0 j ! Female 
$25,000 to $39,999 1 , 1 70 i 
$40,000 to $49,999 647 ' 
$50,0 00 to $99,999 2 ,074 

i :;�g:ggg :� :::::::: ;:��: 
' $500,000 or more 6 ,096 

Average per farm ($) 
7,296, 1 40 ! 

235,656 I 
l 

!Average age of principal operator 

IAI I  operators by race 2 
l American Indian or Alaska Native 

Asian 
Black or African American 
Native Hawaiian or Other Pacific Islander 
White 
More than one race 

17 , 509 
1 3,452 

27,728 
3,233 

57.0 

563 
29 

9 
9 

43,670 

97 

total farm production expenses ($1 ,000) 

N�v�!�;a
;� i��:{'1 the operations ($1 ,000) 

...... __ 
4,555,2 1 7  i 

. . .. . . 147, 1 28 i �II operators of Spanish, Hispanic or Latino Origin 2 1 84 
Note:··5ee ·;;censu·s··o; 'AQriCUi"tUie,· ·vo·1ume 1 ,  Geographic A·r·ea· se·iieS;;·,or ·comp1et·e·rootnoi·es: 

explanations, definitions, and methodology. 
2 Universe is number of states in U.S. with item. 

Data were collected for a maximum of three operators per rarm 
(D) Wthheld to avoid disclosing data for individual operations. 
� Represents zero . 
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Fanns Operations t 
t Survey Data from Owck Stats as of: Feb/0112019 

Farm Operations - Area O perated, Measured in  Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock I nventory 1 

Cattle, Cows Beef - Inventory ( First of Jan. 2018 ) 
Cattle, Cows, Milk - l nvento ( First of Jan. 201 8 ) 
Cattle, I ncl Calves - Inventory ( First of Jan. 201 8 ) 
Cattle, On Feed - Inventory ( First of Jan. 201 8 ) 
Goats, Meat & Other - I nventory ( Fi rst of Jan. 201 8 ) 
Goats, Milk - Inventory ( First of Jan. 201 8 ) 
Sheep, Incl Lambs - Inventory ( First of Jan. 201 8  ) 
Hogs - Inventory ( First of Dec. 201 7 ) 
Turkeys - Production, Measured in Head 

Milk Production 1 

351  
86,900 

30,500,000 

970,000 
220,000 

4 ,000,000 
1 ,260,000 

35,000 
3 1 ,000 

165,000 
22,800,000 
12 ,000,000 

Milk - Production , Measured in  Lb / Head 23,725 
Mi lk - Production, Measured i n  $ 936 , 1 32,000 
Mi lk - Production, Measured i n  Lb 5 , 1 72,000,000 

Crops - Planted, Harvested,  Yield, Production, Price (MYA), Value of Production t 
Sorted by Value of Production in  Dol lars 

\ 
\___, 

\� 
1 

, . A  •. / 

· , ) ,-,-cf 

. . �. t . ··J --"".r 

Commodity I Planted Al l  Purpose I Harvested I y,·elcl I 
Acres Acres Production I Price per I Value of Production in 

Unit Dol lars 
CORN 

CORN GRA IN  I I 
CORN SILAGE I I 
CORN I 1 3,300,000 I 

•SOYBEANS I SOYBEANS 
'HAY & HAYLAGE . 

HAY & HAYLAGE 
HAY & HAYLAGE, (EXCL 
ALFALFA\ 
HAY & HAYLAGE, ALFALFA 

HAY 
i HAY 

I HAY, ALFALFA 
: HAY IEXCL ALFALFA\ 
;OATS 

1 0.000.000 I 

80,000 

; OATS 1 1 5 ,000 i 
;WHEAT 
' WHEAT WINTER 16 000 
i WHEAT 16 000 
,HAYLAGE 
i HAYLAGE 

HAYLAGE, ALFALFA 

12 900 ooo I 202 BU / ACRE I 
330,000 I 21 TONS / ACRE I 

I I 
9,940.000 I 57 BU / ACRE I 

1 , 1 40,000 3.2 TONS / ACRE, DRY 
BASIS 

370,000 2.33 TONS / ACRE, 
DRY BASIS 

770,000 3.62 TONS / ACRE, 
DRY BASIS 

1 ,080,000 3.1 TONS / ACRE 

720,000 3.5 TONS / ACRE 
360 000 2 .3  TONS / ACRE 

42,000 1 77 BU / ACRE i 
8 000 68 BU / ACRE 
8 000 68 BU / ACRE 

85,000 7.24 TONS / ACRE 
70,000 7.8 TONS / ACRE 

2,605 800,000 BU I 3.31 $ / BU I 
6,930,000 TONS I I 

I I 
566,580,000 BU I 9.25 $ / BU I 

3,652,000 TONS, DRY 
BASIS 

862,000 TONS, DRY 
BASIS 

2,790,000 TONS, DRY 
BASIS 

3 ,348,000 TONS 1 1 1  $ / 
TON 

2 ,520,000 TONS 1 17 $ / 
TON 

828 000 TONS 97 $ / TON 

3,234,000 BU I 2.54 $ I BU i 
544 000 BU 3 .9 $ / BU 
544 000 BU 3 .9 $ / BU 

6 1 5,000 TONS 
546,000 TONS 

15 000 4.6 TONS / ACRE 69 000 TONS HAYLAGE (EXCL ALFALFA),__ _______ ---'--------'-=��-�������---������---
(NA) Not Available 
(0) \Nithheld to avoid disclosing data for individual operations 
(5) Insufficient number of reports to establish an estimate 
(X) Not Applicable 
{Z) Less than half the rounding unit 

8 468 850 000 

5,1 94,893,000 

393,050,000 

359,3 16 ,000 

287,280,000 
72,036,000 

8,570,000 

2 067 000 
2 067 000 



• 

Census State Profi le :  Iowa 

Ranked Items Withi n  The U.S. , 201 2  

jMARKET VALUE OF AGRICULTURAL PRODUCTS SOLD ($1 ,000) 
,Total value of agricultural  products sold 
I Value of crops, induding nursery and greenhouse j Value or livestock, poultry, and their products 

� ALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
;Grains, oilseeds, dry beans, and dry peas 
!Tobacco 
'.Cotton and cottonseed 
jvegetables, melons, potatoes and sweet potatoes 
1Fruit, tree nuts, and berries 
,Nursery, greenhouse, floriculture and sod 
!cut Christmas trees and short rotation woody crops 
Jother crops and hay 
toultry and eggs 
/Cattle and calves 
1Milk from cows 
·Hogs and pigs !Sheep, goats, wool , mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
�quaculture 
!Other animals and other animal products 

IToP CROP ITEMS (acres) 
'
!
Corn for grain 
Soybeans for beans 
Forage-land used for all hay and haylage, g rass silage, and greenchop 
!Corn for silage 

1
oats for grain 

'TOP LIVESTOCK INVENTORY ITEMS (number) 
Layers 
\Hogs and pigs 

Quantity U.S.  Rank 

30 ,82 1 ,532 
1 7 .366,814 
1 3 ,454,718  

1 7 , 1 46,679 

1 9,699 
3,668 

99,2 1 8  
774 

96,776 
1 ,291 ,808 

4,504,373 
799.467 

6 ,767,424 
43,020 
1 4 ,750 
7,690 

26, 1 86 

1 3,709.408 

9,30 1 ,594 
996,3 1 6  
392,304 

57,259 

52,21 8,870 
20,455,666 
1 2 ,565,630 

2 
2 
2 

42 
42 
28 

32 
34 
1 1  
4 

1 2  
1 
6 

30 
27 
14 

1 

1 
24 

7 
7 

1 
1 
1 
9 

SB 2345 
3.21.19 

Attachment I 
Universe 1 

so i 
so ' 
50 

so ! 
1 9 ;  
1 7 i  
so : 
50 
so : 
49 \ 
so ! 
50 ' 
SO i 
so : 
so i 
so , 
50 ; 
50 : 
50 

49 : 
4 5 !  
so i 
49 1 
48 : 

iPullets for laying flock replacement 
!Turkeys 
lcatue and calves ---------·-· -······-----······· -··--·· ·--···-··-····------··-·-··---·---··--------'===::.-----..:!...--.-·--4,383 , 1 72 

3 893 683 6 

Other State H igh l ights, 201 2  

I Economic Characteristics 
farm by value of sales 
· Less than $ 1 ,000 

$ 1 ,000 to $2,499 
$2,500 to $4,999 
$5,000 to $9,999 
$ 1 0 ,000 to $ 1 9,999 
$20,000 to $24,999 
$25,000 to $39,999 
$40 ,000 to $49,999 
$50,000 to $99,999 
$ 1 00,000 to $249,999 
$250,000 to $499,999 
$500 ,000 or more 

otal farm production expenses ($1 ,000) 
Average per farm ($) 

Quantity I 
i 21 ,843 ! 

3 ,206 J 
3 ,6 1 3  
4,328 

4,427 
1 ,6 1 4  
3,686 
2,089 
7,470 

1 0,036 
9,769 

1 6,556 

23,71 1 ,880 
267 ,5 17  

I Operator Characteristics 
jPrincipal operators by primary occupation 
1 Farming 
I Other 

!Principal operators by sex 
1 Male 
! Female 
i 
jAverage age of principal operator 

¼11 operators by race 2 

I' American Indian or Alaska Native 
Asian 
Black or African American 
Native Hawaiian or Other Pacific Islander 
White 
More than one race 

Quantity 
i 

47,949 
40,688 

i 
81 ,529 1 
7 , 1 08 ) 

57. 1 i 
97 ! 

1 29 1  
45 : 

9 i 
1 29,209 

1 5 5 i I Net cash farm income or the operations ($1 ,000) 9,779, 1 93 , 
l.A'!'.�!19��-!!!UD .m, ________ ----····- ··· -------'1"'1�0.��� !Al l  operators of Spanish, Hispanic or Latino Origin 2 ... 584.J 

Note: See "Census of Agriculture, Volume 1, Geographic Area Series" for complete footnotes, 
explanations, definitions. and methodology. 

2 Universe is number of states in U.S. with item. 
Data were collected for a maximum of three operators per fann. 

(0) Withheld to avoid disclosing data for individual operations 
- Represents zero . 
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20 1 7 STATE AGRICU LTURE OVERVI EW 

M i n nesota 

SB 2345 
3.21.19 

Attachment J 

Fams Operationst 
t Survey Data from Owe!< Slats as of: Feb/0112019 

Farm Operations - Area O perated. Measured in  Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory 1 

Cattle, Cows, Beef - Inventory ( First of Jan. 201 8  ) 
Cattle. Cows, Mi lk - Inventory ( First of Jan. 201 8 ) 
Cattle, I ncl Calves - Inventory ( First of Jan. 201 8 ) 
Cattle, On Feed - I nventory ( First of Jan. 201 8 ) 
Goats. Meal & Other - Inventory ( First of Jan. 201 8 ) 
Goats, Milk - I nventory ( First of Jan. 201 8 ) 
Sheep, I ncl Lambs - Inventory ( First of Jan. 201 8  ) 
Hogs - I nventory ( First of Dec. 201 7 ) 
Chickens. Broilers - Production, Measured in Head 
Turkeys - Production. Measured in Head 

Milk Production 1 

354 
73,200 

25,900,000 

365.000 
455,000 

2 ,350,000 
395,000 
24,000 
1 4,000 

1 30,000 
8 ,500,000 

59 ,700,000 
42,000,000 

Mi lk - Production , Measured in  Lb / Head 2 1 ,537 
Milk - Production , Measured in $ 1 ,755,792,000 
Mi lk - Production,  Measured in Lb 9,864,000,000 

\ 
\ · . i 

/__: 
Crops - P lanted, Harvested, Yield, Production, Price (MYA), Value of Production t 

Sorted b Value of Production i n  Dol lars 
Commodity Planted All Purpose 

Acres Acres 
'CORN 

CORN GRAIN I I 7 630 ooo I 
CORN. S ILAGE I I 360.000 I 
CORN I 8 ,050,000 I I 

SOYBEANS i SOYBEANS 8,1 50,000 I 8,090,000 I 
:HAY & HAYLAGE 

HAY & HAYLAGE 1 ,560,000 
HAY & HAYLAGE, ( EXCL 520,000 ALFALFA 
HAY & HAYLAGE, ALFALFA 1 60,000 1 ,040,000 

WHEAT 
I WHEAT 1 , 1 70,000 1 , 1 35,000 I WHEAT, SPRING, (EXCL 

DURUM) 1 , 1 60,000 1 , 1 30,000 
1 WHEAT. WINTER 10 000 5,000 
:HAY 
: HAY 1 ,380,000 
i HAY, ALFALFA 870,000 
; HAY EXCL ALFALFA 5 1 0  000 
'POTATOES 
; POTATOES 46.ooo 1 45,500 I 
"BEANS 
I BEANS, DRY EDIBLE 1 70,000 1 63,000 
i BEANS SNAP 5 200 5 1 00 
, BEANS, SNAP, 
! PROCESSING 
! ����·/NAP, FRESH 

! BEANS, SNAP, UTILIZED 
•SWEET CORN 
; SWEET CORN 1 20,700 1 1 2,600 I SWEET CORN, 

PROCESSING 
SWEET CORN,  FRESH 
MARKET 
SWEET CORN UTILIZED 

PEAS 
PEAS. GREEN 49,300 46,000 

I PEAS, GREEN, 
PROCESSING 

! PEAS, GREEN, FRESH 
i MARKET 

PEAS GREEN UTILIZED 

80,000 1 68,ooo 1 

Yield 

1 94 BU / ACRE I 
21 .5 TONS I ACRE I 

I 

47.5 BU / ACRE I 
2.99 TONS / ACRE, DRY 

BASIS  
1 .93 TONS / ACRE, DRY 

BASIS  
3.52 TONS / ACRE, DRY 

BASIS  

66.9 BU / ACRE 
67 BU / ACRE 
45 BU / ACRE 

2.81 TONS / ACRE 
3.35 TONS I ACRE 

1 .9 TONS / ACRE 

405 CWT / ACRE I 
2, 1 90 LB / ACRE 
1 05 CWT / ACRE 

1 65 CWT / ACRE 

42 CWT / ACRE 

76 BU / ACRE I 

Production Price per 
Unit 

1 480 220 000 BU I 3 . 1 8 $ / BU I 
7 ,740,000 TONS I I 

I I 

384,275,000 BU I 9 . 1 7 $ / BU I  

4,668,000 TONS, DRY 
BASI S  

1 ,003,000 TONS, DRY 
BASI S  

3,665,000 TONS, DRY 
BASIS 

75,935,000 BU 5 .76 $ / BU 
75 ,71 0,000 BU 5.77 $ I BU 

225,000 BU 5 .4 $ / BU 

3,884,000 TONS 1 03 $ / TON 
2 ,91 5,000 TONS 1 1 3 $ / TON 

969 000 TONS 78 $ / TON 

1 8,428,000 CWT j 9.38 $ / CWT j 
3,567,000 CWT 27.4 $ / CWT 

535 500 CWT 6.46 $ / CWT 
1 1 0 $ / TON 

73. 1 $ / CWT 
530 , 1 00 CWT 

1 8,579,000 CWT 4 .3 $ / CWT 
64 $ / TON 

33.5 $ / CWT 
1 8  467,500 CWT 

1 ,932,000 CWT 1 2.8 $ / CWT 
254 $ / TON 

73.1 $ / CWT 
1 932 000 CWT 

5 , 1 68,000 BU I 4 .33 $ / BU I 

Value of Production in 
Dollars 

4 5 14  671 000 

3,479,1 05,000 

444 ,048,000 

436,548,000 
435,333,000 ! 

1 ,2 1 5  000 

365 , 1 60,000 
297,330,000 i 

67 830 000 

1 72,855,000 i 
1 01 ,660,000 i 

3 423 000 
i 

2 ,875,000 , 

548,000 

79,36 1 ,000 
56,956,000 

22,405,000 

24,651 ,000 
24 ,5 1 2,000 

1 39,000 

22,481 ,000 



• 

Census State Profi le :  M innesota 

Ranked Items Within  The U.S. ,  201 2 
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Attachment I r
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\MARKET VALUE OF AGRICULTURAL PRODUCTS SOLO ($1 ,000) 
Quantity U.S .  Rank 

;Total value of agricultural products sold 
· Value of crops. including nursery and greenhouse 
j Value of livestock poultry, and their products 

!VALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
1Grains, oi lseeds, d ry beans, and dry peas 
!Tobacco 
!Cotton and cottonseed 
/Vegetables, melons, potatoes and sweet potatoes 
1Fruit, tree nuts, and berries 
!Nursery, g reenhouse, floriculture and sod 
!Cut Christmas t rees and short rotation woody crops 
i°ther crops and hay 
1Poultry and eggs 
1cattle and calves 
!Milk from cows 
1Hogs and pigs 
/Sheep, goats, wool ,  mohair, and milk 
!Horses, ponies, mules, burros, and donkeys 
rnquaculture 
10ther animals and other animal products 

,
1
'TOP CROP ITEMS (acres) 
,Corn for grain 
!Soybeans for beans 
!Forage-land used for all hay and haylage, grass silage, and greenchop 
jWheat for grain ,  al l  
!Spring wheat for grain 

1TOP LIVESTOCK INVENTORY ITEMS (number) 
1Turkeys 
,Layers 
iBroilers and other meat-type chickens 

2 1 ,280, 1 84 
1 3 ,879,2 1 1 
7,400,974 

1 2 ,304 ,41 5 

405 ,597 
1 7 ,974 

2 1 3 ,335 

3 ,043 
934,846 

1 ,230,625 
1 ,639,634 
1 ,645,9 1 1 
2,783 , 049 

25,603 

1 5 , 204 
1 2,678 
48,271 

8 , 3 1 6,822 
7 ,005,764 
1 ,499,586 
1 ,354,928 
1 ,3 1 9,274 

1 9 ,449,992 
9 ,693 ,648 
7,765, 1 72 
7,606,785 !Hogs and pigs 

:Pullets.for laying flock replacement ...... _._ .. _ ·· -.. ··· ····---· --·· ··- ............ .. _ · · -- ·-· ·· ... .. ... . . ........ ___ .. ______ ..::o,.:,.,, 2 823,994 ..... _ .  

Other State Highl ights, 201 2 

5 
4 
7 

3 

1 2  
33  
20 
1 5  

5 

1 2  
1 2  
7 
3 

1 2  
29 
23 

9 

4 
3 

1 5 

9 
3 

1 
1 1  
22 

3 

1 4  

so i 
50 ' 
so ' 

so ; 
1 9 ; 
1 7 :  
so , 
so : 
50 , 
49 : 
so i 
so : 
so , 
SO ' 
so ! 
50 1 

so i 
50 , 
so : 

49 ; 
45 ! 
so i 
49 ! 
29 ! 

so i 
so l 
so : 
so i 

. .  so i 

I Economic Characteristics Quantity I i-------------------,----, 
:Farm by value of sales 
i Less than $ 1 ,000 

i $1 ,000 to $2,499 
$2,500 to $4,999 
$5,000 to $9,999 
$1 0,000 to $ 1 9,999 
$20,000 to $24,999 
$25,000 to $39,999 
$40,000 to $49,999 
$50,000 to $99,999 
$1 00,000 to $249,999 
$250,000 to $499,999 
$500,000 or more 

Total farm production expenses ($ 1 , 000) 
Average per farm ($) 

1 7,735 \ 
3 ,453 ! 
4 ,047 I 
4 ,5 52 :  
4 ,437 i 
1 ,585 ' 
3,650 \ 
1 , 980 
8 , 1 1 2 1 
8 , 1 85 l 
6,447 ( 

1 0, 359 j 
1 5 ,520,275 

208,208 

7,032,647 Net cash farm income of the operations ($1 ,000) 
_ Avera9e �er farm. (SL .... -······---- .............. -...... . . ..... ....... .. . .. 94L345 .. 

explanations, definitions, and methodology. 
Universe is number of states in U.S.  with item. 2 Data were collected for a maximum of three operators per farm. 

(0) \Nithheld to avoid disclosing data for individual operations. • Represents zero . 

Operator C ha racteristlcs 
!Principal operators by primary occupation 
! Farming 
! Other 

!Principal operators by sex 
i Male 
l Female 

!Average age of principal operator 
I : 2 [Al l  operators by race 
! American I ndian or Alaska Native 
: Asian l Black or African American 

Native Hawaiian or Other Pacific Islander 
White 
More than one race 

Quantity 

39,423 
35 , 1 1 9  

68, 1 72 
6 ,370 

56.6 

248 
47 1  

5 1  
2 0  

1 08 ,307 
252 

562 I I  operators of Spanish, Hispanic or Latino Origin 2 
Note: See "Census Or AgriCUiture·,··vo·ium·e .. 1·:··c;eographic··Area-·siirres;.-for'"C'OffiP1ete -rOOtnOtes , 

1 
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Attachment l 

Fanns Operations t 
t Survey Data from 9wcu Slats as of: Feb/01120 19 

Farm Operations - Area Operated, Measured in  Acres / Operation 
Farm Operations - Number of Operations 
Farm Operations - Acres Operated 

Livestock Inventory 1 

Cattle, Cows, Beef - Inventory ( Fi rst of Jan. 201 8 ) 
Cattle, Cows, Milk - I nventory ( First of Jan. 201 8  ) 
Cattle, Incl Calves - Inventory ( First of Jan. 20 18 ) 
Cattle, On Feed - Inventory ( First of Jan. 201 8 ) 
Sheep, I ncl Lambs - lnveotory ( Fi(st of Jan. 201 8 ) 
Hogs - Inventory ( First of Dec. 201 7 ) 
Turkeys - Production ,  Measured in Head 

Mi lk Production 1 

Mi lk - Production , Measured in Lb / Head 
Milk - Production, Measured in  $ 
Mi lk - Production , Measured in Lb 

1 ,397 
3 1 ,000 

43,300,000 

1 .801 ,000 
1 1 9,000 

4 ,000,000 
430,000 
260,000 

1 ,560,000 
4 , 1 00 , 000 

22,376 
492 , 1 84,000 

2,6 1 8 ,000,000 

i ·  
I 1 -! 

Crops - P lanted, Harvested, Yield, Production,  Price (MYA), Value of Production t 
Sorted b Va lue of Production i n  Dol lars 

Commodity 

K;ORN 
l CORN, GRAIN  

CORN, S ILAGE 
CORN 

iSOYBEANS I SOYBEANS 
HAY & HAYLAGE 

HAY & HA YLAGE 

HAY & HAYLAGE, ALFALFA 
HAY & HAYLAGE, (EXCL 
ALFALFA\ 

HAY 
! HAY 
i 
! HAY, ALFALFA 
! HAY , IEXCL ALFALFA\ 
-WHEAT 
; WHEAT 
; WHEAT, SPRING, (EXCL i DURUM) 
i WHEAT WINTER 
! WHEAT, SPRING DURUM 
,sUNFLOWER 
i 
! SUNFLOWER 
'SORGHUM 
I SORGHUM, GRAIN 
I SORGHUM 
l SORGHUM, S ILAGE 
!, ,OATS j OATS 
•PEAS 
j PEAS, DRY EDIBLE 
,MILLET 

AFFLOWER 

Planted A l l  Purpose 
Acres 

5,700,000 

5 ,650.000 I 

1 25,000 

1 ,887,000 
970,000 
910 000 

7,000 

622,000 

270 000 

290.000 I 
38,000 

53,ooo I 

j SAFFLOWER 2 1 , 900 

FLAXSEED 6 000 

HAYLAGE, ALFALFA 
,.,,---...._ ; HAYLAGE, EXCL ALFALFA 

HAYLAGE 
(NA) Not Available 
(0) Withheld to avoid disclosing data ror individual operations 
{S) Insufficient number of reports to establish an estimate 

Harvested 
Acres 

5,080,000 
520,000 

5.6 1 0.000 I 
3 , 1 20,000 

1 ,500,000 

1 ,620,000 

3 , 1 00,000 

1 ,500,000 
1 ,600,000 

1 , 1 96,000 
670,000 
520 000 

6 ,000 

588,000 

1 70,000 

37,000 

60,000 I 
35,000 

27.ooo I 
1 8 ,500 

5 000 

35,000 
35,000 
70,000 

Yield 

145 BU / ACRE 
1 2. 5  TONS / ACRE 

43 BU / ACRE ! 

1 .58 TONS / ACRE, 
DRY BASIS 

1 .  79 TONS / ACRE, 
DRY BASIS  

1 .38 TONS / ACRE, 
DRY BASIS  

1 .54 TONS / ACRE 

1 .75 TONS I ACRE 
1 .35 TONS / ACRE 

34.8  BU / ACRE 
3 1 BU / ACRE 
40 BU / ACRE 
18 BU / ACRE 

1 ,758 LB / ACRE 

68 BU / ACRE 

1 1 TONS / ACRE 

70 BU / ACRE ! 

1 ,500 LB / ACRE 

39 BU / ACRE ! 

790 LB / ACRE 

13 BU / ACRE 

3.3 TONS / ACRE 
4 .8  TONS / ACRE 

Production Price per 
Unit 

736 600,000 BU 3.09 $ /  BU 
6,500,000 TONS 

241 ,230,000 BU ! 8.94 $ I BU ! 

4 ,925,000 TONS, DRY 
BASIS 

2,682,000 TONS, DRY 
BASIS 

2 ,243,000 TONS, DRY 
BASIS 

4 ,785,000 TONS 

2,625,000 TONS 
2 , 1 60 ODO TONS 

4 1 ,678,000 BU 
20,770,000 BU 
20 800 000 BU 

1 08,000 BU 

1 ,033,600,000 LB 

1 1 ,560,000 BU 

407,000 TONS 

1 08 $ / 
TON 

1 1 5 $ / 
TON 

93 $ / TON 

5.52 $ /  BU 
6 . 1 5  $ /  BU 
5.05 $ I BU 
6.03 $ /  BU 

1 6.6 $ /  
CWT 

5 .64 $ /  
CWT 

4 ,200,000 BU ! 2.45 $ I BU ! 

525,000 CWT 1 1 .2  $ / 
CWT 

1 ,053,000 BU J 3 .87 $ / BU ! 

1 4 ,6 1 5,000 LB 1 8.9 $ /  
CWT 

65 000 BU 9.5 $ / BU 

1 1 6,000 TONS 
1 68,000 TONS 

4.06 TONS / ACRE __ 284,000 TONS 

Value of Production i n  
Dol lars 

2,209,800,000 

2 , 1 46,947,000 

502,978,000 i 
! 

; 
; 

489,01 5,000 i 
291 ,375,000 ! 
1 97,640 000 

233.464,000 
1 29 ,81 3,000 i 
1 02 960 000 i 

691 000 ! 

1 79.485,000 i 
; 

34,31 0,000 ) 

' 
1 1 , 1 30 ,000 i 

5,775,000 i 

3 .475,000 ; 

2,762,000 ; 

575 000 
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Census State Profi le :  South_Dakota 

Ranked Items With in  The U.S. ,  201 2  Attachment , 

I 
,�m 

iMARKET VALUE OF AGRICULTURAL PRODUCTS SOLD ($1 ,000) ·
1
rotal value of agricultural products sold 
, Value of crops, induding nursery and greenhouse 
j Value of livestock, poultry, and their products 

�ALUE OF SALES BY COMMODITY GROUP ($1 ,000) 
�rains, oi lseeds, dry beans, and dry peas 
\,'., obacco 
,cotton and cottonseed 
jVegetables, melons, potatoes and sweet potatoes 
•Fruit, tree nuts, and berries 
!Nursery , g reenhouse, floriculture and sod 
!Cut Christmas trees and short rotation woody crops 
JOther crops and hay !Poultry and eggs 
Cattle and calves 
Milk from cows 
1Hogs and pigs 
\Sheep, goats, wool , mohair, and mi lk 
jHorses, ponies, mules, burros, and donkeys 
!Aquaculture 
!Other animals and other animal products 

jTOP CROP tTEMS (acres) 
jCorn for g ra in 
;Soybeans for beans 
:Forage-land used for al l hay and haylage, grass silage , and greenchop 
\Wheat for grain ,  al l  
;Winter wheat for g rain 

jTOP LIVESTOCK INVENTORY ITEMS (number) 

Quantity 

1 0 , 1 70 ,227 
6 , 072,922 
4 ,097,304 

5 ,809,792 

2, 1 86 
887 

1 4,670 

1 31 
245,257 
1 82,076 

2 ,968,996 
374 ,490 
446,756 

43,636 
23,629 

2,498 
55,223 

5,289, 1 1 0  
4 ,7 14 ,204 
2 ,61 5 , 1 89 
2,203,785 
1 ,208,309 

U .S .  Rank Universe 

1 2  so : 
1 2  so ' 
1 7  50 

9 50 : 
1 9 '  
1 7 '  

50 50 , 
47 SO ' 
47 so ' 
43 49 ' 
24 50 ; 
28 50 

8 50 
20 50 
1 3  50 

5 50 
1 6  50 
45 50 

7 50 

6 49 
8 45 
4 50 
6 49 
8 48 

1Cattle and calves 3,893,251 7 50 
!Layers 2,450,780 29 50 
iTurkeys 2,449,784 1 3  50 
;Hogs and pigs 1 , 1 9 1 , 1 62 1 1  50 
!Pullets for laying _flock replacement ---·-·· --- --. .  • • •· ____ ... .... _ .• •. -....... ...... .. ..... . .. .. _ .. . .. ....... -........ ...... _........ . ..., _____ .. (DL ..... _ .  _ ___ _,,3"'-0 - _ ___ . .. ... ........... 50 

Other State H igh l ights, 201 2 
Economic C haracteristics 

.. Farm by value of sales 
Less than $ 1 ,000 

$1 ,000 to $2,499 
$2,500 to $4,999 
$5,000 to $9,999 
$ 1 0 , 000 to $ 1 9,999 
$20,000 to $24,999 
$25,000 to $39,999 
$40,000 to $49,999 
$50 , 000 to $99,999 
$ 1 00 ,000 to $249,999 
$250,000 to $499,999 
$500,000 or  more 

Quantity I 
6,8 1 9  i 
1 , 1 26 ! 
1 ,495 
1 ,767 ; 
1 ,801 , 

726 : 
1 ,459 j 

822 : 
2,946 
4 ,5 1 0  i 
3,708 i 
4,8 1 0  ! 

�

otal farm production expenses ($1 ,000) 8 , 104,502 ( 
Average per farm ($) 253,353 : 

• I 

��v::�:;�; .. !;;:;;t :e operat
i
ons ($ 1 ,000)

·- .. .... .. . _ .. . .... _ _  .. -�j;::;��j 
explanations, definitions, and methodology. 

Universe is number of states in  U.S. with item 2 Data were collected for a maximum of three operators per farm. 
(0) 'Withheld to avoid disclosing data for Individual operations. 
- Represents zero. 

Operator Cha racteristics 
'Principal operators by primary occupation 
I Farming 
: Other 

!Principal operators by sex 
; Male 
! Female 

!Average age of principal operator ' I 2 jAII operators by race 
, American Indian or Alaska Native 

Asian 

I 
I 

Black or African American 
Native Hawaiian or Other Pacific Islander 
White 
More than one race 

!Au operators of Spanish, Hispanic or Latino Orig in 2 

Quantity 

1 8 ,844 ; 
1 3 , 145 ' 

29,656 
2 ,333 i 

55_9 ! 

1 ,243 ! 
1 s t 
1 1  ! 
5 ! 

46,425 j 
170 ! 
309 1 

Note: See "Census of Agriculture, Volume 1, Geographic Area Series" for cOffii,1et8.foOtriOteS: 

q 
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Tes timony 
Senate B i l l  2345 

House Agricultu re Com mit tee 
March 2 1 ,  2 0 1 9, 9 :45 AM 

No rth Dakota Department  of Health - Env ironmental Hea lth Section 

Good morning  Cha i rman Johnson and members of the House Agri cu l ture 
Committee. My name i s  Dav id G l att and I am sect ion ch ief  for the North Dakota 
Department of llea lth ' s  IS:nv i ronmental Hea l th Sect i on. soon to be the N01ih 
Dakota Department  of Env i ronmental Qual i ty .  

l a m  here to test ify  i n  support o f  SB 2345 . wh ich seeks to prov i de certa inty and 
consistency i n  the perm i tt ing process for an ima l feed ing operat ions (AFOs). \Vh i l e  
st i l l  mai ntain ing l oca l  contro l  over l and use dec i s ions .  

The l anguage address ing zon ing authority for count ies and townsh ips  over an ima l  
feed ing operat ions \Vas addressed during the 1 999 l eg i s l at ive sess ion .  Fo l lowing 
that sess ion. a work ing group of various interests i nc lud ing agricu l ture, c it ies ,  
coun t i es .  townsh ips .  and the Department of llcal th deve loped a consensus  
document-the N1ode l  Zoning Ordinance . Th is  Mode l  Ord i nance has been adopted 
by at l east 3 5  counties and many tovmsh ips ,  and it st i l l  prov i des the framework for 
the changes we · re d iscussing. Addit ional changes were made during the 2005 
sess ion to further  define the ro l es of  local and state government, and SB 2345 
con t i nues that e ffort .  

The department  is support ing SB 2345 wi th the aim that i t wi l l  prov ide add i ti onal 
c larity in the permitting process . The perm it app l ication process for AFOs and 
concentrated an imal  feeding operations (CAFOs) can be t ime consuming and 
costly . For example ,  a producer must provide detai l ed engineered site p l ans, 
nutri ent management p lans and location i n format i on for a l l  l and to be used as part 
o f  the operation .  

For the department ' s  part . we must review and veri ly a l l  in formation for 
comp l i ance ,vith state lmv and rules. take pub l ic  comment and. if appropriate ,  issue 
a p erm i t .  Th i s  process can be cost ly not on ly for the producer but a lso for the state . 
I t  i s  essent ia l  that zoning requi rements app l i cable to the proposed fac i l i ty be 
determ ined at the beginn ing of the process before l a rge amounts of t ime and 
money arc expended . Wi thout a c l ear indi cation of the zon ing requ irements , 
producers and the s tate may be caught des i gn ing and rev iew ing fac i l i t ies  that do 

I .  
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not meet zon ing standard s .  Or they may be stuck in l imbo i n  cases where the loca l  
zon i rrn. author i tv i s  unab le  or um\ i ll i r ni to make that determ i nat ion . � - � 

I n  add i ti on  to  prov id i ng  c l ari ty i n  the perm itt ing process, SB  2345  a l so w i l l  he lp  
l oca l  l andowners understand the  cond i t i on s  under \vh ich a fac i l i ty w i l l  be zoned . 
SB 2345  docs no t  usurp loca l  zon ing authori ty' , but rather i t  requ i res the 
ident i fica t i on of approved zon ing requ i rements  at an ident i fied elate . 

I \v i l l  mrn ask Karl Rockcman. Dircctur of  the  D iv i s i on of \Vatcr Qua l i ty .  to go 
through the det a i l s .  

As  we l ook a t  t h e  spec i fi c  changes. I wanted l o  po i n t  ou t  vvhy there seems to  be  so 
m uch repet i t i on in  th i s  b i l l .  There are three areas of l aw being addressed---al l  with 
s im i l ar language-for count ies (N DCC 1 1 -3 3  ) , townsh i ps (NDCC 5 8 -03 ) and the 
state (N DCC 2 3 -2 5  ) .  Due to the trans i t ion of the Environmenta l  lleal th Sect ion to 
the North Dakota Department of Env ironmental Qual ity (NDDEQ), a l l  three 
sect ions  are then repeated to re fl ect the formation of the NDDEQ. Th i s  trans i t i on i s  
a l so the  reason for the contingent effect ive  date in  Sect ion 5 .  

Paragraph 9 .  wh i ch  i s  found i n  both th e county and township sect ions ( Page 4 .  l ine 
7: Page 7 .  l in e  1 2 : Page 20. l i ne  1 7 : Page 23 ,  l ine 1 5 ) , assures the app l i cant th at t he  
o rd inance in eftect a t  the  t ime of app l i cation i s  val i d  and requires a dec i s ion from 
the  loca l  zon ing  authority \vi th in  60 day s .  l t  a l so a l l ows the app l icant five y ears to 
construct  ,v i thout  a change i n  the s i t ing req u irements . 

S ubsect ion d ,  \vh i ch i s  found i n  the department ' s odor authori ty (Page 1 2 . l i ne  4 :  
Page 1 7 , l ine  4 ) .  requires the zoning detenn ination be  part of the init ial app l icat ion. 
p rov i d i ng  certa in ty that the app l i cant meets l ocal zon ing requ i rements befi.)re the 
department conducts its environmenta l  revievv .  It also restri cts the department from 
requ i r ing addit i ona l  setback s .  

Subsect i on e, a l so found in  the clepartmenf s odor authority (Page 1 2 , l i ne 1 O ;  Page 
1 7. l ine l 0), i s  s imi lar to paragraph 9 and provides certainty for the app l icant by 
c l arify ing that the zon ing in effect at the t ime of appl i cat ion is va l id .  I t  a l so a l lmvs 
the app l ican t five years to constru ct w i thout a change in the s i t ing requ irements .  

SR 2345 makes changes to some ex i s t ing de fi n i t ions and prov ides ne\v defin i t i ons 
\vhere needed lo prov i de c l arity and cons i stency . The defin i t ion o f · ·an imal feeding 
operat ion . . \Vas changed i n  the county and township sect ions  (Page I ,  l i ne 1 1 : Page 
4. l in e  22 .  Page 1 7 . l ine 2 7 ) . The types o r  s tructures that the setback app l i es to have  
now been ddi ncd i n  t he  odor  au thor i t:, sect ion to  prov ide c l arity ( Page l 0 .  li n e  7 ;  

S B  2345 
3.21.19 

Attachment 2 



• 

• 

• 

Page 1 5 . l i ne  6 ) .  I n  add i t ion. the defin i t ion o r  anima l un its i s  nm-v located in one 
sect ion  (NDCC 2 3 -25 - l l )  for cons istency . and the county and townsh i p  sections 
reference that sect ion (Page 2. l ine 1 6 : Page 5. l ine 2 1: Page 1 8 . l ine  26 :  Page 2 1 . 
l i n e  24  ) .  The defin i t ions  \Vere also c l arifi ed to show that young an ima l s  not yet 
weaned arc not counted separate ly . F ina l ly ,  the an imal un i ts i<)r pou l try have been 
changed to match the Mode l Zoning Ordinance for cons i stency ( Page 1 1 . l ine  1 5 : 
Page 1 6 . l i ne l 3 ) .  

The depanrncnt a lso proposes the attached amendments . These amendments arc to 
address concerns bro ught up d ur ing the senate hearing,  prov ide  cons i stency and 
certa inty . and correct errors and om iss ions .  

The proposed amendments prov ide certainty by : 
• C l ari l\ i ng  what shou ld  be i nc l uded i n  the pet i t i on ( Page 4 .  l in e  1 1 : 

Page 7 .  l i ne 1 6 : Page 20 ,  l ine  2 1 :  Page 2 3 .  l ine 1 9) .  
• I dent ify i ng that the requ i rements a fac i l i ty must fo l low are set for 

three years a fter the department ' s  permit  process i s  comp leted (Page 
4. l ines 1 6- l  8: Page 7. l i nes 22-23 : Page 1 2 . l ine  1 3 : Page 1 7 . l ine l 3 :  .._, -· .._ / / ;._.,, 

Page 20 .  l i nes 26-28 :  Page 2 3 .  l i n es 2 5 -27 ) .  
• Sett ing the process for obta ining a condit ional use perm i t  and 

requ ir ing i t  be completed w i th i n  90 days (Page 4 .  l i nes l 2 - 1 3 ; Page 7 ,  
l in es J 7- 1 8 : Page 20 .  l ines 22-23 : Page 23 .  l ines 20-2 1 ) .  

•' ._,, / '-' . / 

• Speci fy i ng  when new zon ing regu l ations would apply ( Page 1 2 , l ine 
1 5 ; Page 1 7 , l ine 1 5 ) .  

• C l ar ifying that the setbacks referred to are odor setbacks (Page 1 2 , 
l in e  9 .  Page 1 7. l ine  9) .  

The proposed amendments provide cons i stency by referenc ing the common 
definit ion of animal feeding operat ions for the central zoning repository (Page 1 .  
l ines 1 -2 :  Page 7 .  l ine 23 ,  Page 2 3 ,  l ine 27) .  

F ina l ly ,  and  most important ly ,  the proposed amendments al so correct one typo 
(Page 1 9 , l ine 1 4 ) and one omi ss ion (Page 2 1 ,  l ines 1 -5 ) .  

Th i s  conc l udes mv test imonv . I am happv to answer anv c1 u est ions vou mav  have  . .,, ., .., .,, .,, .. 
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• PROPO S E D  AM E N DM E NTS TO E N G ROSS E D  S E NAT E  B I LL NO .  2345  
North Dakota Depa rtment of Hea lth 

Page 1 ._ l i n e  1 ,  after " 1 1 -33-02 . 1 "  i nsert " 1 1 -33-22" 

Page 1 .  l i n e  1 ,  after 2 3 . 1 -06- 1 5 ,  remove "and"  

Page 1 .  l i ne 2 .  after "58-03-1 1 . 1 "  i nsert "and 58-03- 1 T 

Page 4 .  l i n e  1 1 ,  after  the per iod i nsert 'The petit ion sha l l  conta i n  a descript ion of the nature,  
scope . and  locat ion of the proposed an ima l  feed ing operat ion and a s ite map showing road access . 
the location of a ny structu re, and the d istance from structu res to the nearest section l i ne . "  

Page 4 ,  l i ne 1 2 ,  replace "s ixty·· with "n inety" 

Page 4 ,  l i ne  1 3 , after the period i nsert " I f  the county a l lows an ima l  feed i ng operat ions as a 
cond it iona l  u se, the county sha l l  i nform the appl icant of the requ i red procedu res upon receipt of the 
petit ion ,  and the cond it iona l  use regu lat ions then in  effect sha l l  contro l  the approva l process. except 
that the county must make a decision with in  n inety days of its receipt of a complete cond itiona l  use 
permit appl icat io n . "  

Page 4 ,  l i n e  1 6 , after "provided" i nsert " a n  appl icat ion i s  prompt ly submitted t o  the department of 
hea lth . the department of health subsequently issues a fina l  perm it, and '' 

• 
Page 4 ,  l i ne  1 7 , rep lace "five' ' with "th ree" 

• 

Page 4 ,  l i ne  1 7 , after "date" i nsert "the department of health issues its f i n a l  permit a nd  a ny permit 
appea l s  a re exh a u sted . "  

Page 4 ,  l i n e  1 7  remove "of the"  

Page 4 ,  remove l ine 1 8  

Page 7 ,  l i n e  1 6 , after the  per iod i nsert "The petit ion sha l l  conta i n  a descript ion of the natu re, 
scope . and location of the proposed an imal feed i ng operat ion and a s ite map showing road access . 
the locat ion of a ny structu re, and the d istance from structu res to the nearest sect ion l i ne . "  

Page 7 ,  l i ne 1 7 , replace ' 's ixty" with "n inety" 

Page 7 ,  l ine 1 8 , after the period i nsert " I f  the county a l lows an imal  feed ing operat ions as a 
cond it iona l  use .  the county sha l l  i nform the appl icant of the requ i red procedures upon receipt of the 
pet i t ion, and the cond it iona l  use regu lations  then i n  effect shal l  control the approva l process. except 
that the county must make a decis ion with i n  n i nety days of its receipt of a complete cond it iona l  use 
permit appl icat ion . ' '  

Page 7 ,  l i ne 22 ,  after "provided" i nsert "an appl icat ion is promptly submitted to the department of 
health . the department of health subsequent ly issues a fina l  perm it, and" 

Page 7 ,  l i n e  23 ,  rep lace "five ' with ''th ree" 
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Page 7 ,  l i ne 23 ,  after "date" insert "the depa 1iment of health issues its fi na l  permit and  any permit 

appea ls  a re exhausted . "  

Page 7 ,  l ine 23 ,  remove "of the board 's  determination o r  fa i lu re to obiect'' 

Page 7 ,  after l i ne  2 3 ,  i nse rt :  

"SECTION 2 .  AMENDM ENT. Sect ion 1 1 -33-22 o f  the North Dakota Century Code is  

amended and  reenacted as  fo l lows : 

1 1 -33-22 .  Regu lation of concentrated an ima l  feed ing operations - Central 
repos itory 

Any zon i ng  regu lat ion that perta i ns  to a concentrateds:i.D an ima l  feed i ng opera t ion.:...?..?. 
defi ned i n  sect ion 1 1 -33-02 1 .  and which is p romu lgated by a cou nty after  J u ly 3 1 . 2007 . 
is not effective unt i l  fi led with the state department of hea l th  for i nc lus ion i n  the centra l 
repository estab l ished under  sect ion 23-0 1 -30 .  Any zon ing reg u iat ion that perta i n s  to 
�anima l  feed ing  operat ions and which was p romu lgated by a county before 
Aug u st 1 . 2007 .  may not be enforced u nt i l  the reg u lat ion i s  fi led with the state 
department of hea lth for inc lus ion in the centra l repository . 

a "Concentrated animal feeding operation'' means any liVB&teGK:-feee+R�}-handling , 
GF-OOlding operation , or fwd yard , v-lflBfe animals-ai:e-s-ORGBfltra+ed-{fh,n-ai:ea 
that is not normally used for pasture or for growing crops-and in vvhich animal 
wastes-may BBGt1mulate,-0r +n an-area whefe-th&space. peF animal-unit is lBss 
than six-ffilfltlfed-square feet [55.74 square meter::] Tr1e term does not i:·1clude 
normal wintering operations for cattle. 

b. ' 'Livestock'' includes beet cattle, dairy cattle, sheep, swine. poultry . horses, and 
.fur -animal&-raise4-for-theiF pBlts, 

(Contingent effective date - See note) Reg ulation of concentrate<:i-anima l  feed ing  
operations - Centra l repos itory 

1 .  Any zon ing  reg u lat ion that perta ins to a concentrated3n  an ima l  feed ing  operation,  as 
defi ned in sect ion 1 1 -33- 02 . 1 . aHG-is not effect ive unt i l  fi led wi th the  department of 
e nv i ronmenta l  qua l ity for i ncl us ion in the  central repository estab l i shed u nder  sect ion 
23 . 1 -0 1 - 1 0 .  

2 .  For-purpows of-this secHon: 

a "Con.centrated animal feeding operation'' means any +ivestOGk-feeding . handling . 
or holding operation; or feedyard, v,,1.here anim ais are concBntrated- in aR area 
that i.s not .. . normally-u.sed-for.pasture-0r for-growmg ... crops and·· in which--an·iH1a+ 
wasleG may accumulate . or in an area-whefe-th&-sµaBB-pef-ani+na4mit i f> less 
tt+a�undred square feet [55.74 square meters] . T� does no1 nBtt:J.de 
OOHH-al-wintering GpBra!fons for c-att+& 
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b, . .  ::trvestock" -includes be-e-f-Gattle , dairy cattle ; -sheep sv,,1H1e ,  pouHry h-orses and 
fH+:-an+n:ia+s-raisee--fGf-.tt1 ei r pe Its . . . 

Page 1 2 , l i n e  9 ,  afte r "add it iona l "  insert "odor" 

Page 1 2 , l i n e  1 3 , rep lace "five" with "th ree'· 

Page 1 2 , l i n e  1 3 , rep lace "appl ication is submitted" with "fi na l  permit is issued and  any permit 

appea ls  a re exhausted'' 

Page 1 2 . l i n e  1 5 , before the comma i nsert "or  there is a change in an ima l  u n its  t hat wou ld  resu lt 

i n  a n  i ncrease i n  the setbacks provided for i n  th i s  sect ion"  

Page 1 7 , l i ne 9 ,  after "add i t iona l "  insert "odor" 

Page 1 7 , l i n e  1 3 , rep lace "five" with "th ree" 

Page 1 7 , l i n e  1 3 , rep lace "appl icat ion is submitted "  with "fi na l  permit is i ssued and  any permit 

appea ls  a re exhausted" 

Page 1 7 , l i n e  1 5 , before the comma i nsert "or there is  a change i n  an ima l  u n it s  t hat wou ld  resu lt 

in an i ncrease in the setbacks prov ided for i n  th is  sect ion"  

Page 1 9 , l i n e  1 4 , rep lace "23-23- 1 1 "  w i th  "23-25- 1 1 "  

Page 20 ,  l i n e  2 1 , after the period i nsert "The petition  sha l l  conta i n  a descript ion of the natu re .  

scope, and  locat ion o f  t he  proposed an ima l  feed ing operat ion and a site map showing road access, 

the locat ion of a ny structu re, and the d istance from structures to the nearest sect ion l i ne . "  

Page 20 ,  l i ne  22 ,  replace "sixty" with "n inety" 

Page 20 ,  l i ne  23 ,  after the period insert " I f  the townsh ip a l lows an ima l  feed i ng operat ions as a 

cond itiona l  use, the townsh ip sha l l  i nform the appl icant of the requi red procedures upon receipt of 

the petit ion, and the cond it iona l  use regu lations then i n  effect sha l l  contro l  the approva l process, 

except that the townsh ip must make a decision with in  n inety days of its receipt of a complete 

cond it iona l  u se permit appl ication . "  

Page 20 ,  l i ne  26 ,  after "provided" i nsert "an appl icat ion is promptly submitted to the department of 

hea lth .  the department of health subsequently issues a fina l  perm it, and" 

Page 20, l i n e  2 7 ,  rep lace "five" with "th ree" 

Page 20 ,  l i ne  27 ,  after "date" insert "the department of hea lth issues its fi na l  permit and  any permit  

appea ls  a re exhausted . "  

Page 20 ,  l i n e  2 7 ,  remove "of the" 

Page 20  remove l i n e  28 

Page 2 1 . overstr ike l i nes 1 th roug h 5 and i nsert i mmed iate ly thereafter :  
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"a .  "An ima l  feed ing operat ion"  mea n s  a lot o r  fac i l i ty, other than norma l  
w in teri ng operat ions for catt le  and a n  aquat ic a n i ma l  product ion fac i l ity. where 
t he  fo l lowing cond i t ions are met: 

ill 

Page 2 3 ,  after  l i n e  27 ,  i n sert :  

An ima ls ,  other  t h a n  aquat ic a n i ma l s .  h ave been, are, or  w i l l  be 
stabled or confined a nd fed o r  ma inta i n ed for a tota l of forty-five 
days or  more i n  any twe lve-month per iod : and  

Crops, vegetat ion .  forage growth or post-harvest res idues a re not 

susta ined i n  the normal growing season over any port ion of the lot 

or fac i l ity. " 

"SECTION 6 .  AMENDM ENT. Sect ion 58-03- 1 7 of the North  Dakota Century Code is  

amended and  reenacted as fo l lows : 

58-03-1 7 .  Reg u lation of concentrated an ima l  feed ing  o perations - Centra l 
repos itory 

1 .  Any zon i n g  reg u lat ion that perta i ns  to a-wRcentrateean a n ima l  feed ing operat ion . as 
d efi ned i n  sect ion  58-03- 1 1 . 1 and which is promu lgated by a townsh ip  after J u ly 3 1 , 
2007 ,  i s  n ot effective u nt i l  fi led with the state d epartment of hea lth for i nc l us ion i n  the 
centra l  repos itory estab l ished u nder sectio n  23-0 1 -30 .  Any zon i ng  reg u lat ion that 
perta i n s  to a concentrated an imal  feed ing operat ion and  wh ich was promulgated by a 
cou nty o r  a townsh ip  before August 1 ,  2007 ,  may not be enforced u nt i l  the reg u lat ion i s  
fi led w i th  t he  state department of  hea lth for i nc lus ion i n  the centra l  repository .  

2 .  For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding , handling , 
or holding operation , or feed yard , where animals are concentrated in an area 
that is not normally used for pasture or for growing crops and in which animal 
wastes may-accumulate , or in an area where the space per animal unit is less 
than six hundred square feet [55.74 square meters] . The term does not include 
mmal wintering operations for cattle. 

b. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 
fur an i ma Is raised-fer-tRBi� 

(Contingent effective date - See note) Regu lation of �animal  feed ing 
operations - Central repos itory 

1 .  Any zon i ng  reg u lat ion that perta i ns  to a-BE>Acentratedan a n i ma l  feed ing operat io n .  as  
d efi ned i n  sect ion 58-03- 1 1 . 1 ,  and 1Nhich is prori:H:¾½lateE!--By--a-tBWfIBhip after July 31 , 
200+,--is not effective u nt i l  f i led with the department  of env i ronmental q ua l ity for i nc l us ion 
in  the  centra l repository estab l ished u nder sect ion 23 . 1 -0 1 - 1 0 .  Any zoning regulation 
that-pertains to a concentrated animal feeding operaheR-aRd--which was promulgated gy 
a-GeuAty-Bf-a-tewnsJ:+if)-befBFe-Augu&t--1_,.�Q.O+;-··may n.ot-be···emorGed-urM-the-re@u+at.ioA 
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-i-s-f+led-with-the-de-pa-rtfflent 0f-efWi.ronmeRtaf-€Jttality-f-0F---i-ABlHsioo-i-R-the-Beffifal 
repository 

2 .  Fm purposes of this section: 

a "Concentrated animal feeding operation" means any livestock feeding , handling , 
or holding operation , or feed yard , where animals are coFtCBAtrated in an area 
that is not normally used for pasture or for growing crops and in which animal 
wa-ste&-may--acc-um-u-�te-;-Br-in--aB-a rea where t h-e-spac-e-pe�t is less 
than six hundred square feet [55 74 square meters] . The term does not incltidB 
normal wintering operations for cattle. 

b. "Livestock'' includes beef cattle, dairy cattle, sheep. swine, poultry . horses, and 
fu-r animals raised for-th€-ir--f3B�" 

Page 2 3 .  l i ne  1 9 , after the period i nsert "The petit ion shal l  conta in a descript ion of the natu re .  

scope . and  locat ion o f  t he  proposed an ima l  feed ing operat ion and a site map showing road access, 

the locat ion of a ny structu re , and the d istance from structures to the nearest sect ion l i ne ., 

Page 23 ,  l i ne  20 ,  replace "s ixty·· with "n inety" 

Page 23 ,  l i ne  2 1 , after the period i nsert " I f  the townsh ip a l lows an imal feed i ng operat ions as a 

cond it iona l  u se, the townsh ip sha l l  i nform the app l icant of the requ i red procedu res upon receipt of 

the  petit ion , and  the cond it ional use regulat ions then i n  effect sha l l  control the approval process, 

except t hat the townsh ip must make a decis ion with in  n i nety days of its receipt of a complete 

cond it iona l  use permit appl ication . "  

Page 23 ,  l i ne  25 ,  after "provided" insert "an appl icat ion is promptly submitted to the department of 

hea l th ,  the department of health subsequent ly issues a fina l  permit, and"  

Page 23 ,  l i ne 26 ,  rep lace "five" with " th ree" 

Page 23, l i ne  26 ,  after "date" insert "the department of health issues i ts f i n a l  perm it and any permit 

appea l s  a re exha u sted . "  

Page 23 ,  l i n e  2 6 ,  remove "of t h e  board ' s  d eterm i nat ion o f  fa i l u re to" 

Page 23 ,  remove l i n e  27 

Renumber accord i ng ly 
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Re: Legislative Testimony of John T. Shockley, Attorney for North Dakota Farm Bureau on Senate 
Bill No. 2345 

Chairman Johnson and Members of the Committee : 

Thank you for the opportunity to testify in support of Senate Bill No. 2345 . I am John T. Shockley, and I 
serve as the attorney for North Dakota Farm Bureau (NDFB). As you may be aware, NDFB is 
comprised of farmers and ranchers in North Dakota who are directly impacted by the provisions of 
N.D.C.C.  § §  1 1 -3 3 -02 . 1 and 58-03 - 1 1 . 1 ,  as well as by local county and township ordinances. 

Clarification is needed in the statutes on the authority of counties and townships to regulate animal 
feeding operations and other agricultural operations through local ordinances in light of the failure of 
counties and townships to follow precedent established by the North Dakota Supreme Court in Ramsey 
County Farm Bureau v. Ramsey County, 2008 ND 1 75 .  In Ramsey County, the County passed zoning 
ordinances, applicable to animal feeding operations, establishing restrictions and regulations on air, soil, 
and water pollution; registration requirements ; permit conditions; monitoring of the operation; 
recordkeeping requirements; setback requirements; and enforcement provisions. Farm Bureau 
challenged these ordinances as outside of the authority of the County, and the North Dakota Supreme 
Court agreed, finding the County may only regulate the location, type of animals, and size of animal 
feeding operations because those were the powers granted to it by statute. Additionally, the Legislature 
had given the authority to adopt environmental regulations for animal feeding operations to the ND 
Department of Health. 

As a result of counties and townships failing to follow Ramsey County, NDFB has been engaging in 
litigation to protect the rights of its members . Local ordinances adopted outside the scope of the 
authority granted to counties and townships are serving as barriers to establishing animal feeding 
operations - operations that comply with state law. Senate Bill No. 2345 will serve as a means to clarify 
the authority of counties and townships. 

Fargo 
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Moreover, as provided in Ramsey County, the Legislature has authorized the ND Department of Health 
to oversee environmental aspects of animal feeding operations. This is the prerogative of the Legislature. 
Environmental review and analysis is incredibly specialized, and many counties and townships, unlike 
the ND Department of Health, do not have the resources to conduct such review and analysis. As a 
result, these considerations should not be done at the county or township level, but by the ND 
Department of Health. 

Please support Senate Bill No. 2345 .  Thank you for your consideration. 

Fargo 
1 1 0 1 1 st Ave N .  I PO Box 2064 , Fargo, N0 58 1 07-2064 

Phone: 701 -298-2200 I 1 -800-367-9668 

Bismarck 
4900 Ottawa St. I PO Box 2793, Bismarck, ND 58502-2793 

Phone: 701 -224-0330 I 1 -800-932-8869 
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North Dakota Stockmen's Association 

Testimony to the House Agriculture Committee on SB 2345 

March 21, 2019 

Good morning, Chairman Johnson and members of the House Agriculture 
Committee. My name is Julie Ellingson and I represent the North Dakota 
Stockmen' s Association, an 89-year-old beef cattle trade organization 
representing 3,000 cattle-ranching families . 

North Dakota has a robust livestock industry, with the beef sector ranking in 
agriculture's top four enterprises for cash receipts . Still, with high-quality 
genetics, plentiful feedstuffs, hardworking people and a climate conducive for 
efficient gains and combatting disease, we have only scratched the surface on our 
potential here . That' s especially indicative when we look to our neighboring 
states and what they have been able to accomplish with similar resource bases . 

Among our other services, the Stockmen' s Association has an Environmental 
Services Program which helps livestock producers comply with state and federal 
environmental regulations through technical assistance and cost-share support. 
Our environmental services director, Scott Ressler, who is here with us today, 
has done assessments on nearly 800 operations and helped install hundreds of 
permitted beef animal feeding operations acros·s North Dakota since the program 
began in 2002 . This experience has helped us identify things that work well with 
the permitting process and things that can be improved for the benefit of 
livestock producers and other stakeholders in the process. 

SB 2345 represents many of those ideas, while preserving local control and more 
clearly spelling out expectations for permitting authorities and producers 
seeking to become permitted. 

- In our view, there are three basic components of this bill . The first essentially 
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- orders the steps that have to be taken in order to get an animal feeding operation 
permitted by requiring a petitioner to obtain a determination from the county or 
township on zoning before proceeding to the next step - permitting from the 
Health Department, which will soon become the DEQ. That makes sense to us, as 
there is no need for the Department to start its process until the local zoning 
component is addressed. It puts the local authorities first on the list, clarifying 
the starting point for those looking to permit a new animal feeding operation, as 
it is ambiguous in the law now. 

A second component of the bill gives the local political subdivision a timeline to 
act upon a permit application. This too has merit, in our view, as it gives the 
permittee a clear expectation of how long the process should take and establishes 
the now-missing certainty that producers need to make good business decisions. 
Two months, or 90 days if the committee chooses to adopt the Health 
Department's amendment, also gives the township or county ample time to do 
its due diligence. If the political subdivision fails to act on the application within 

• the allotted time, SB 2345 allows the process to continue to move forward. This 
provision preserves local control, but addresses situations when governing 
bodies do not act in a timely fashion or, in some cases, at all . 

-

A third component of the bill prevents the goal post from being moved in the 
middle of the application process . For example, let' s say a producer submits his 
or her application on Jan. 1 .  The zoning regulations in effect on Jan. 1 are what 
must be used in consideration of that application. That doesn't mean that the 
political subdivision cannot decide to make changes to its regulations on Jan. 2, 
just that the Jan. 1 application cannot be held subject to the rules that came into 
play after the application was already submitted. 

We support these changes, because they provide a more clearly defined process 
for all those involved without stripping author�ty from counties or townships .  

We have also had a chance to review the amendments presented earlier by the 
North Dakota Department of Health and are comfortable with them if you 
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- choose to adopt them as well . 

There is one additional amendment that Sen. Wanzek referenced that we think is 
also important to include in the bill that relates to existing livestock operations . 
You see, many of the beef operations seeking to get permitted are existing 
operations - operations that have been in place for generations . They might be 
seeking to get permitted in order to qualify for cost-share assistance, because 
they maybe are doing some other facility upgrades, welcoming a son or daughter 
to join and diversify the family operation or simply thinking it is the right thing 
to do for the environment. Their numbers are staying the same or within the 
range that does not require a conditional use permit. They simply want to control 
any runoff and obtain an AFO permit. In those situations, it would make sense 
that these long-standing operations that are doing nothing except voluntarily 
seeking an environmental permit from the DEQ to be allowed to forego the 
zoning determination step that is required for new facilities and those changing 
their nature, scope or location. Subjecting existing, grandfathered operations that 

• are making no changes other than to obtain a permit to extra, unnecessary steps 
can actually discourage them from going the extra mile to get the permit and 
contain the runoff, and that's not good for the producer, the community nor the 
environment. We have provided some suggested language for the amendment 
on the back page of my testimony that we believe will achieve this objective. 

-

SB 2345 is an important bill for the livestock industry, political subdivisions and 
other regulatory authorities. We urge your favorable consideration of the bill . 

Thank you for the opportunity to testify. I would be happy to answer any 
questions you have. 

SB 2345 
3.21.19 

Attachment 5 

3 



-

• 

-

Amendment p roposa l fo r SB 2345 to address ex ist ing l ivestock operat ions :  

Add the i n d icated l a nguage to  page 12,  d a nd  page 17,  d :  

I n  a cou nty o r  townsh i p  that regu l ates the na tu re, scope, o r  locat ion of a n  a n ima l  feed i ng 
operat ion  u nde r  sect ion 11-33-02 . 1  o r  sect ion 58-03-1 1 . 1, a n  app l ica nt fo r a n  a n ima l  feed i ng 
operat ion  perm it sha l l  s ubm it to the depa rtment with the perm it app l i cat ion the zon i ng 
dete rm i n at ion  made  by the cou nty or townsh ip  unde r  su bsect ion 9 of sect ion 1 1-33-02 . 1  o r  
su bsect ion  9 of  sect ion  58-03- 11 . 1  un less the an ima l  feed ing operation is  i n  existence by J an .  1, 
2019, a nd  there is no cha nge i n  an ima l s  or an ima l  un its that wou ld resu lt  i n  a n  i ncrease i n  the 
setbacks provided for i n  th is section .  The  department may not  im pose add it io na l  odor  
setback  req u i rements . 
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Senate B i l l  2345 

Good morn i ng cha i rman Johnson and House Agricu ltu re Committee members .  

I am Pau l  Becker a Ramsey County Farmer, a nd I support SB2345 . 
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I have been a l ife long gra i n  fa rmer and  I see the benefits of An ima l  Agricu l ture .  
When I look at my expenses there is a g la ri ng expense not l i sted in  most 
project ions, basis is not l i sted as an expense, it is subtracted on the i ncome s ide.  
We need to show th is correctly, so our ban kers see th is h idden expense. In my 
ca lcu lat ions, wheat i s  $36/ac, corn is  $78/ac and soybeans $41/ac. ,  the tota l i s  as  
h igh as  my seed cost, the h ighest expense I have . We need to control th i s  cost. I 
grow a lot of corn and  nea rly a l l  of it has gone to Canada for more than 12 yea rs . 

About 10 yea rs ago North Dakota Sow Center LLLP was formed (two 5,000 head 
sow fa rrowi ng ba rns) a nd I bought some shares in an effort to create loca l 
demand for the crops we ra ise. There was a batt le at that t ime i n  gett i ng un iform 
zon i ng regu lat ions for a l l  of North Dakota, I thought it was sett led at that t ime, 
but I was wrong. The ba rns were bu i lt a nd a re sti l l  cu rrent ly operat i ng without 

• prob lems .  

-

A few yea rs after N D  Sow Center sta rted a group of a dozen loca l fa rmers were 
i nterested i n  feed i ng out some pigs a lso. About ha lf were members of N D  Sow 
Center, we looked to see where it wou ld  be logica l to do th i s .  We found  out that 
our best opt ion was i n  IOWA. We then formed Derr ick Feeders LLP a nd 
contracted with fou r  barns i n  Iowa to fi n ish our  pigs. Th is i s  sti l l  ongo ing a nd has 
a lso been successfu l .  

We need th i s  i nvestment i n  North Dakota ! !  SB2345 wou ld  a l l ow common sense 

uniform zoning in North Dakota to a l low an ima l  agricu ltu re to grow, and  a l l  
agr icu ltu re to  su rvive. 

Where a re the resources a nd ava i la b le  l and?  

North Dakota . 

Than k  you,  if you have any questions, I wou ld  be happy to a nswer them.  

Pau l  Becker 
9250 58th St N E  
Cra ry, N D  58327-9228 
pbecker@gondtc.com 
701-739-8891 

l 
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Senate B i l l  2345 

Cha i rm a n  Johnson a nd  mem bers of the House Agricu l tu re Com m ittee .  
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My n ame  i s  C l a rk Price, a long with my wife and  son, we fa rm near  Washbu rn ,  North Dakota . I 
a m  the fou rth  gene rat ion of my fam i ly to fa rm i n  North  Dakota, a nd  I hope my ch i l d ren wi l l  
be  t h e  n ext gen eration .  

I a p p rec iate the  opportu n ity to  vo ice my  support today o f  Senate B i l l  2345 . 

The cu rrent laws for perm itt ing l ivestock faci l it ies a re cumbersome and  unc lear .  Authority to 
a p p rove o r  deny  l i vestock feed ing operat ions rests both with loca l a nd  state l eve l s .  Senate 
B i l l  2345 seeks to s imp l ify some of the perm itt i ng  p rocess a nd  p rovide  c l a rity for both the 
perm ittee and loca l regu latory offic ia ls .  The b i l l  st i p u l ates that loca l contro l  rema i n s  
p a ramou nt, but  tha t  offic ia l s  need to  respond to  app l icat ions a nd  not try to  de lay efforts, or  
worse - change the  ru les after an  app l icat ion i s  received .  

I am honored to be  i nvo lved i n  agricu ltu re i n  North Dakota .  I t ru l y  be l i eve that the way for 
my ch i l d ren  to succeed in  agricu ltu re is th rough expa ns ion of the l ivestock i n du stry. 
Expans ion of l i vestock feed ing  i n  the state i s  cr it ica l to a l l  agr icu ltu ra l sectors . Feed i ng  gra i n  
a n d  forage to  l ivestock is t he  pu rest, and  most bas ic  form o f  add i ng  va l u e  to  ou r  crops . 

The success of the  n ext generat ion of fa rmers a nd  ra nchers depends on  how we manage and 
p romote l ivestock deve lopment i n  th is  State . 

My  wife a n d  I t ake great p ride  i n  worki ng to promote opportu n it ies for ou r  ch i l d ren to 
succeed i n  agr icu ltu re. Our  fam i ly constant ly seeks to imp lement a conservat ion m inded 
p roduct ion system that wi l l  he lp  ensure that we leave a legacy of a l a ndscape that i s  i n  
better  cond it ion for ou r  next generation . 

I ask  you for you r  s upport of SB 2345 . 

Tha n k  you for you r  t ime today and  ask for any questions .  
C l a rk Pr ice 



Testimony of Bart Schott 

North Dakota Corn Growers Association 

In Support of SB 2345 

March 21, 2019 

Cha i rman Johnson and  House Agricu lture Committee members :  
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My name is Ba rt Schott, I a m  a fa rmer from Ku lm, North Dakota a nd a d i recto r from District 6 on  the boa rd of the 
North Da kota Corn G rowers Association .  I am honored to have served as the president of the Nat iona l Corn 
G rowers Associat ion  i n  2011 .  I am here to support SB  2345, which was introd uced to provide regu latory certa inty 
and fa i r  perm itt ing mechanisms for l ivestock enterprises seeking to locate or expand in North Dakota . 

The North Dakota Corn G rowers Association was organ ized in  1987, making North Da kota one of the 28 states 
affi l iated with the Nat iona l  Corn G rowers Association .  This associat ion represents corn fa rmers a nd industry 
sta keho lders from across the state . 

The N DCGA is the fa rmer  led, membersh ip orga n ization focusing on  pol icy that impacts North Dakota corn 
prod ucers. The N DCGA consists of 14 growers from seven d istricts, a long with two at- la rge d i recto rs. NDCGA has 
identified six prio rities and deve loped Action Teams to work on these priorities inc lud ing :  Livestock, Grower 
Services, Prod uction/Stewardsh ip, Corn Research, Ethano l ,  and Pub l ic Po l icy .  

Our Associat ion's M iss ion is :  "Growing a hea lthy, profita b le busi ness c l imate fo r northern corn ." 

North Dakota corn fa rmers have three key ma rkets for the i r  bount ifu l prod uction :  l ivestock producers, ethano l  and 
sweetener  p la nts and  export markets. Livestock feed ing is fa r and away the la rgest customer for corn. North 
Da kota is  11th i n  product ion of corn among the states but compa red to the rest of the country, it is 34th i n  its 
l ivestock va l ue .  

North Da kota's agr icu ltu re ind ustry dominates the state's economy, with corn one  of  major contributors to  the  ag  
secto r. Corn, wheat, soybeans and l ivestock a re the  big four  i n  North Da kota agricu l ture, you r  support for l ivestock 
deve lopment with the passage of Senate B i l l  2345 he lps three of these fou r  sectors. 

North Da kota Corn G rowers a re committed to grow the l ivestock sector a nd to support effo rts to expa nd l ivestock 
feeding a nd m i l k ing operat ions in  the state . We wi l l  do whatever we can to find ma rkets for the pi le of corn that we 
a re fortunate to produce here .  

We than k  you fo r you r  support o f  the state's agricu lture industry a nd we u rge your  favora b le consideration of  SB  
2345. I w i l l  be  happy to  respond to  any questions. 

4852 Rocking Horse Circ le S .  e Fa rgo, ND 58104 
Phone :  701 .566.9322 Fax :  701 .354.4910 web :  www. ndcorn .org t 



SB 2345 - Relating to animal  feeding operations a nd zoning regu lations, to provide an 58 2345 

effective date, to provide a contingent effective date, and to provide an  expiration�!�:: 

Good morn ing  Cha i rman Johnson and com mittee members .  

I am Liane  Rakow Stout. I am a farmer's da ughter, born and ra ised nea r Buffa lo .  I support 

respons ib le agricu lture a nd susta inable  farming practices, but I am  not here today to debate 

the val ue  of agricu lture in North Dakota . I am stand ing here to say yes, we a re North 

Dakota, a nd  we m ust a lways do our  best for a l l  the people of our  great state . 

What does North Dakota va l ue? How do we protect that? Who is l isten ing? _ Our voices 

need to be hea rd by you and al l government leaders and e lected offic ia ls .  The state of 

North Dakota wi l l  face serious consequences if our Department of Hea lth and our 

Department of Agricu ltu re continue to ignore documented evidence showing concentrated 

an ima l  feed i ng operations as a critica l ,  long-term th reat to our  homes, our  natura l 

resources, ou r  pub l i c  hea lth, and our futu re. 

I have been part of the Concerned Citizens of Buffa lo s ince January 2016. We are a larmed 

by poor regu lat ions, arbitra ry ru les and changing laws which a re taking a huge step in  the 

wrong d i rection to benefit an ima l  feed i ng operations. Senate Bi l l  2345 cha l lenges the very 

core of our  townsh i p  government, taking away mean ingfu l loca l partici pation and the voice 

of the peop le .  

I have severa l hundred s ignatu res of  voters who be l i eve i t  i s  ou r r ight and  ou r respons ibi l ity 

to p rotect the hea lth and  welfare of a l l  North Dakota res idents by supporti ng sensible 

an ima l  agricu ltura l practices and pol i cies that work to preserve ou r  a i r, l and and water, and 

the rights of  a l l ,  not the few. We a re North Dakota ! We' re a l l  i n  th is together. The future 

of our  state depends on  we the peop le, the same peop le who voted to reject corporate 

farming by 76%. 

We wi l l  continue to have our vo ices heard when we exercise our  right to vote for our 

townsh ip  boards, our county officia ls, and our  state representatives, senators and governor. 

Our voice matters and  we say no to Senate B i l l  2345 . 

Liane  Stout 

701-412-4485 



We Are North Dakota! 

• What do we value? 

• How do we protect that? 

• Who is listening? 
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We Are North Dakota! is a grassroots extens ion of the  Concerned Cit i zens of Buffa lo, an  act ive 
com mun ity group  fight ing the i ntroduct ion of Concentrated An ima l Feed i ng Operat ions (CAFOs) i nto ou r  
a rea . We resea rch a n d  study the  negat ive impact of  these factory fa rms i n  other  commun ities and  
states . We strong ly s u pport respons ib le agr icu ltu re pract ices a nd want  to  shake the hand of ou r  l oca l  
fa rme r  who ra ises our food .  

What do we va lue? The  goa l o f  We Are North Dakota! i s  t o  create a state-wide commun ity of 
peop le who :  

1 .  sha re ou r  conce rns a bout the  unhea lthy and  env ironmenta l ly r isky practices of  facto ry 
fa rm ing, a nd 

2 .  be l ieve it is o u r  r ight and  our  respons i b i l ity to p rotect the hea lth and we lfa re of a l l  
No rth Da kota res idents by  support ing sens ib le  a n ima l  agr icu ltu ra l  p ractices and  
po l i c ies t ha t  work to  preserve ou r  a i r, l a nd and  wate r and  the rights o f  a l l , n ot the few . 

How do we protect that? Our  co l lective voices need to be hea rd by our  government lea ders a nd 
ou r  e lected offic ia l s .  To ma ke that happen, We Are North Dakota! needs you r  support a nd your  he l p .  
The  futu re of  o u r  state depends on  we the peop le . 

I s  anybody l isten ing? We Are North Dakota! i s  p romot ing pub l ic awa reness a bout the ser ious 
consequences o u r  state w i l l  face if our Department of Hea lth and ou r Depa rtment of Agricu ltu re 
cont i nue  to ignore documented evidence showing CAFOs as a cr it ica l, lo ng-term th reat to our  homes, 
our natu ra l resou rces, o u r  p u b l i c  hea lth,  and ou r fut u re .  

Did you know? 
)"' North Da kota is the l a rgest produce r in  the U .S .  of many cerea l gra i ns, i nc lud i ng ba r ley, d u rum 

wheat, h a rd red sp r ing wheat, oats, a nd  com b ined wheat of a l l  types. 
)"' North Da kota is the  lead i ng producer of many o i l seeds i n  the U .S .  i nc l ud ing ca no la ,  f lax seed, 

su nflower seeds, saff lower seeds, and musta rd seed . 
)"' North  Da kota is the  second lead ing produce r  of suga r beets and  the la rgest produce r of honey, 

d ry ed i b l e  peas a n d  bea ns, lent i ls, and  th� th i rd - la rgest producer of potatoes . 
)"' The No rth  Da kota M i l l  a nd E levator is the la rgest flou r m i l l  i n  the U .S . and  is the on ly state -owned 

m i l l i ng fac i l ity i n  the  Un ited States . 
)"' Nea rly 90% of N o rth  Da kota 's l and a rea is i n  fa rms and  ra nches .  Some 75% of ND  

voters i n  2016 rejected a law that changed decades o f  fa m i ly-fa rm ing ru les b y  a l lowi ng 
corporat ions to own and  operate da i ry a nd hog fa rms .  

)"' North Da kota is home to more wi ld l ife refuges than a ny other  state. 

We are North Dakota! We' re a l l  in this together .  One  state .  One  goa l .  F i n d  out more 

a bout the  i m pacts of facto ry fa rms at www.sraproject .org or www.john ikerd .com . 
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We are voters who support responsible agriculture practices. We believe in protecting the health �f�! 
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welfare of al l  citizens in North Dakota while preservin our air, land and water. We Are North Dakota! 
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SB 2345 
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SB 2345 - Relating to anima l  feeding operations and zoning regu lations Attachment 10 

Good M orn i ng .  I a m  Roy Thompson a nd  I am here today to oppose Senate B i l l  2345 . 

My wife a n d  I have been part of the Concerned C iti zens  of Buffa l o  s i nce 2016 .  We are 

proud  of the  work a n d  research done by our  group  d u ri ng  the  past three  years i n  

oppos i ng  the i nt roduct ion of a Concentrated An ima l Feed i ng  Operat io n  i nto ou r  a rea . 

We stron gly s upport the test imony which wi l l  be presented by Ran dy Coon on  our  beha lf. 

One of the major  pro bl ems with th is  b i l l i s  the word ing  that e l im i n ates a va l ue for the 

thousand s  of p ig lets born a n nua l ly i n  a fa rrowing o perat ion .  The so le  purpose of a 

fa rrowing hog CAFO i s  to produce pig lets - but it seems the p ig lets don 't exist i n  th is 

proposed b i l l .  I t  does not count the pig lets as  part of the a n ima l  u n its wh ich is  the ve ry 

bas is for a CAFO a pp l ication .  

The CAFO that was perm itted for the Buffa lo  a rea was for a fa rrowing fac i l ity with 

a pproximate ly  9,000 hogs or 3,600 an ima l  u n its . The North Da kota Department of 

Agricu l ture was q uoted in a presentation  on Februa ry 1, 2019 that  estimated 180,000 

p ig lets wou l d  be p roduced at the CAFO i n  Buffa lo .  P ig lets a re l ivi ng a n ima l s  that affect a l l  

t h e  necessary ca l c u l at ions for determ i n i ng  safe setbacks from ne ighbors ,  a deq uate 

manu re storage, suffi c ient  l and  for d isposa l  of the manu re, a n d  the important process of 

composti ng  the  d ea d .  

I be l i eve t h e  North Da kota Century Code h a s  been effective i n  determ i n i ng how to count 

an ima l  u n its a nd has  been worki ng we l l  for decades .  Chapter 1 1-33 states "a n ima l  u n its 

a re determ i ned as fo l lows - one  swine we igh i ng fifty-five pounds  or more equa ls 0 .4 

an ima l  u n its; a n d  o ne swine we igh i ng LESS tha n  fifty-five pou nds  equa l s  0 . 1 a n ima l  

un its . "  Th i s  l a nguage i s  abso l ute ly  necessary. A l l  p igs m ust be  counted i n c l ud ing p ig lets . 

Do  not pass Senate B i l l  2345. 

Roy Tho m pson 

Buffa l o, N D  

\ 
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S B  234S 
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Attachment 11  

SB 2345 - Re lat ing to an ima l  feed ing operat ions a nd  zon ing regu lat ions, to provide  a n  

effective date, to provide a cont ingent effective d ate, a n d  to provide a n  exp i ration date. 

Good morn i ng  Cha i rman  Johnson and Members of the House Agricu ltu re Committee : 

I am Lee Fraase .  I was ra ised on my fam i ly farm near  Buffa lo and  cont inue to live just 

down the roa d  from whe re I was born. Farm i ng i s  my l ife . 

I n  the past th ree yea rs I have lea rned a lot about an ima l  feed ing operat ions. I won't take 

too much of your  t ime  today in order to a l l ow an important testimony by Randy Coon on 

beha lf of the Concerned Citizens of Buffa lo .  

I do  have ser ious issues about SB 2345 and  its impact on loca l townsh i p  government. The 

bi l l  conta i ns a rb itrary l anguage and imposes un reasonab le  t im ing of just 60 days to act on 

a "petit ion" and  a lengthy five yea r permit approva l .  I don't th i n k  the North Dakota 

Department of Hea lth operates with any t ime l im its . 

Rura l  North Da kota people be l ieve i n  loca l contro l .  Th is is the major reason to start the 

app l icat ion process at the loca l l eve l fi rst i nstead  of at the top level of the state. What 

you bel ieve may be good  for the state, is not good for the state without the approva l of 

the loca l townsh i p  people .  

I encourage each of you to do your homework and to thorough ly understand the 

imp l i cat ions of SB 2 345. 

Tha n k  you, 

Lee Fraase 

Buffalo, N D  

\ 



Testimony Presented in  Opposition To SB 2345 

By 

Randal Coon 

S B  2345 
3.21.19 

Attachment 12 

Good morn ing Cha i rman Johnson and members of the House Agricu lture Committee .  My name is 
Randy Coon  and  I am from Buffa lo, ND .  On Februa ry 1, 2019, I testified aga inst this b i l l  in front of the 
Senate Agricu ltu re Com mittee. For that test imony, I reviewed the b i l l  l i ne by l i ne and presented 
concerns with each item in  the bi l l  that I bel ieved were prob lematic. Senate Bi l l  2345 was subsequently 
passed by that com mittee. We were rather short of time at that com mittee heari ng, so I did not cover 
each point i n  g reat deta i l .  I sti l l  be l ieve that some of the language needs to be add ressed because it is 
a mbiguous and u nworkab le .  Today, I wil l cover a coup le of those specific points and make some genera l  
observations .  

,i #2 Before I get to my test imony there a coup le of points that need to c la rified .  At the Senate 
Hea ring peop le in support of the b i l l  ta l ked about how the state needs more an ima l  agricu l ture, but no 
one add ressed this b i l l .  Severa l people speaking i n  favor of the b i l l  e ither mentioned the Buffa lo hog 
project in name or by impl ication .  This opened the door for the Buffa lo people to present the i r  s ide of 
the story. Senator Wanzek, who introduced the SB 2345, impl ied that we need these pig operations so 
he has a p lace to se l l  his corn. The people seeking a perm it for the proposed fac i l ity i n  Buffa lo sa id they 
wou ld  buy the i r  corn from loca l fa rmers. However, the bu i ld ing had no  fac i l it ies for grind ing and m ixing 
feed so the feed wou ld  l i kely be shipped from their feed m i l l  i n  M innesota . That a rgument does not 
justify weaken i ng loca l government a uthority, and certa i n ly appears to be a confl ict of interest. I 
assume what Senator Wanzek rea l ly wants is a better price for h is  corn, because I do not know of any 
e levators i n  my a rea that wi l l  not buy corn .  I n  rea l ity, it is un l i ke ly these hog CAFOs wou ld  pay very 
m uch a bove the market price in  the a rea for the ir  corn. Senator Wanzek a lso a l leged that people 
"moved the goa l posts after the game has started" i n  reference to townsh ip ord inances .  The hog 
fa rrowing operation in Buffa lo was the best kept secret s ince the Manhattan Project, as it was being 
p lanned for yea rs befo re the Buffa lo people were aware of it. If not for someone ca l l i ng the Mayor of 
Buffa lo j ust days before the perm it was to be granted, the permitt ing p rocess wou ld  have been 
com pleted without a nyone except involved pa rties having knowledge of the p lan .  These accusations do 
not coinc ide with the facts. The fact is that P ipestone Systems never app l ied to the townsh ip for a 
perm it. This b i l l  was p red icated on fa lse information .  Also, this b i l l  is a case of "clos ing the barn door 
after the horses a re o ut" . Most townships in  Cass County, and maybe North Dakota know about the 
push to get hog CAFOs i nto the state and hopefu l ly have updated their ord inances. This is a cost to the 
townsh ips because they have to h i re an  attorney to make changes, o r  r isk being sued by a group  i n  the 
state that wants to be the township ord i nance watchdog. 

,i #3 The Agricu l ture Com missioner's office presented a n ice Power Point testimony. The graphs 
showed the pork production for severa l states inc lud ing North Dakota . It was stated that Iowa produces 
so many hogs that the i r  n umbers wou ld skew the graph re lative to the other states. The presenter 
fa i led to ment ion a cou ple of other  facts about Iowa, they a lso have the worst water qua l ity of any state 
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i n  the continenta l U n ited States and the h ighest rate of asthma .  The 750 impa i red waterways in Iowa 
wou ld  a l so skew the gra ph .  In ta l king about the Buffa lo project, it was correctly documented that 
180,000 pig lets wou ld  be produced, but the perm it a pp l ication shows the number  of hogs at the 
proposed fac i l ity to be 9,056. The hog operatio n  was not an iso lated p roject, with 9 add it iona l  hog 
ba rns p l anned for the a rea .  The stated goa l was to eventua l ly increase the number  of hogs i n  Cass 
County to 800,000. The Department of Environmenta l Qua l ity a l so spoke i n  support of the b i l l .  Th is is 
concern ing g iven the Department of Environmenta l Qua l ity's statutori ly imposed d uty to impose 
cond it ions on permit ho lders that may go beyond the zon ing a uthority of the county or townsh ip 
[refe rence : page 12, l ines 4-9, item (d) ] . For examp le, if a body of water, l ike La ke Al ice, became so 
contam inated that the setbacks needed to be increased, th is  wou ld become impossib le because the 
Depa rtment of E nvironmenta l Qua l ity has given up that power. 

,i #4 The North Dakota Century Code [11-33-02 . 1-2 .e-f] defines how swine an ima l  un its a re to be 
ca lcu lated . This b i l l  inserts the word weaned i nto the defin it ion of how to determine an ima l  un its for 
swine weigh ing less than 55 pounds. The sentence wou ld read, "One weaned swine weigh ing less than 
fifty-five pounds (24.948 ki lograms) equa ls 0 .1  an ima l  un it ." Th is means that the pig lets wi l l  not be 
counted i n  the an ima l  un it tota l .  A l l  of the piglets wou ld be weaned before they reach fifty-five pounds 
and tra nsferred to fi n ish ing barns. The proposed Buffa lo fa rrowing operation was for the sole purpose 
of p roducing pig lets, 180,000 annua l ly, but none of these wou ld be counted in the an ima l  un it tota l .  The 
Agricu l ture Com missioner's office bemoaned the fact that North Dakota has so few pigs re lative to other 
states, but yet they do not want to count one-th i rd of the an ima l  un its at the proposed Buffa lo hog 
farrowing operat ion .  This is hypocrisy at its best. The 2018 Iowa Agricu ltura l  Statistics has an inventory 
of p igs, i nc lud ing a category for p igs under 50 pounds .  Counting the 180,000 piglets wou ld add an  
add itiona l  1,380.8 an ima l  un its to  the  previously dete rmined 3,028.4 an ima l  un its, giving the  operation 
4,409 .2  tota l a n ima l  un its. This i ncreases the an imal un it total by 45.5 percent. An an ima l  feeding 
operat ion can expand its perm itted capacity by twenty-five percent on  one occasion without triggering a 
h igher setback d istance. Th is expansion could happen without added acres for manure d isposa l ,  
add it iona l  compost ing b ins, or i ncreased manu re pit storage. 

,i #5 The manu re storage pit is requ i red to on ly have 270 days of ho ld ing capacity. Th is Buffalo site 
wou ld  be exceed ing its permitted capacity with the potentia l for catastroph ic  resu lts. This loom ing 
environmenta l d isaster in our commun ity wou ld  result i n  the contam inat ion of the Buffa lo Creek, Swan 
Creek, M aple R iver, a nd eventua l ly the Red River. There has been no justification presented for not 
count ing the pig lets except "that's the way M innesota does it" . The counting of p igs under 55 pounds as 
0.1 an ima l  un it was deemed important when the an ima l  un it cou nt was put into the North Dakota 
Century Code, so it shou ld not be changed without due cause .  Counting the an ima l  un its for a swine 
with 12 to 15 pig lets the same as another an ima l  at the fac i l ity weigh ing 56 or  more pounds is not 
equ itab le u n less the pig lets a re counted separate ly. If pig lets a re not counted there needs to be a n  
adjustment i n  t he  farrowing swine an ima l  un it coefficient. By not inc lud ing t he  p ig lets. The hog 
operat ion ca n avo id  l a rger setbacks and pol lution d ischarge permits. Add ing this one word can 
sign ificantly change the an ima l  un it count, and the resu lt ing prob lems it may cause shou ld not be 
understated .  

,i #6 The l a nguage i n  th i s  b i l l  is vague a nd often lacks description for the termino logy used .  A couple 
of examp les a re "substantia l  economic burden" [reference:  page 3 ,  l i nes 15-19, item (7) ]  a nd "person 
intend ing to construct" [ reference: page 4, l ines 7-8, item (9 ) ] .  The "substanti a l  economic burden" 

2 



SB 2345 
3.21.19 

Attachment 12 
phrase gives no defi n it ion of what constitutes an economic burden, how is to be quantified, a nd who is 
going to make that determ ination .  This term ino logy lends itse lf  to m isuse a nd a buse un less a l l  aspects 
of th is  la nguage a re c learly defined and admin istered by qua l ified persons.  I n  my undergraduate and 
graduate coa rse work I d id not come across a defin it ion for "substantia l  economic burden" .  I do not 
be l ieve the Depa rtment of Environmenta l Qua l ity is  qua l ified to make these types of va lue  judgements. 
The "person i ntend ing" is given substantia l new rights with in the language of th is b i l l .  It is easy to 
interpret th is  as someone who has a thought, m ight be consideri ng, or cou ld  possib ly want to at some 
t ime, is test ing the  waters, wants to  get h is name on  the  l i st, or  is j ust curious a bout bu i ld ing this type of 
fac i l ity. The term ino logy does not requ i re any engineering p lans, bu i ld ing p lans, fi nanc ing p la ns, 
location of the fac i l ity, size of the fac i l ity, or nutrient management p l an  to be e l ig ib le for a 
determ inat ion of qua l ifying with township ord inances. If they a re determ ined to be in  comp l ia nce with 
the townsh ip o rd inances they have five years before they a re requ i red to begin construction .  There is 
noth ing a bout th is  p rovision that makes any sense. Th is creates a c lassic "ba it and switch" opportun ity. 
This wou ld  be eas i ly abused and cause a h igh level of confusion for the loca l governments. Other 
word ings in the b i l l  a l so would create uncerta inty a nd confusion for loca l governments and their 
residents so le ly for the purpose of a l lowing an ima l  feed i ng operations to get a free pass on  zoning 
ord ina nce com pl i ance. 

411 #7 This b i l l  a lso puts undue requ i rements on  loca l government un its. It requ i res townsh ips to 
approve with i n  60 days if a "person intending" to construct an  an ima l  feeding operation is com pl iant 
with the townsh ip o rd inances, or if it is not acted upon in  60 days approva l is a utomatica l ly granted.  
Townsh ip  governments a re a l l  vo l unteers and do not have a staff working for them .  Townships hold an 
annua l  meeting and typ ica l ly do not hold other meetings un less necessa ry. This wou ld  put a n  undue 
burden on  these vo l unteer pub l ic  officia l s, especia l ly with the a pp l icants on ly " intend ing" to go ahead 
with constructing a fac i l ity. Imposing a 60-day t ime frame for a townsh ip to approve a perm it is absurd .  
No governmenta l agency a t  any leve l should be  subject to  th i s  rid icu lously short t ime-frame. This 
provis ion of the b i l l  a lso ra ises due process concerns because it a rguab ly does not comp ly with basic 
notice requ i rements for those l iv ing with in the app l icab le setback a rea .  A township cou ld  be inundated 
with hundreds of " intended" app l ications that have virtua l ly no chance of coming to fru it ion .  

411 #8  I n  add ition to  t he  concerns I have addressed, I a lso fee l  th is b i l l  i s  so le ly i ntended to give further 
advantages to hog Concentrated Animal Feed ing Operations.  Townships and rura l  residents have very 
few too ls  at the i r  d isposa l to stop the invasion of these fac i l it ies i nto their commun ities. This b i l l  wi l l  
fu rther e rode the i r  ab i l ity to protect their l ives and  their natura l  resou rces. I worked with the 
Concerned Cit izens of Buffa lo to stop one of these fac i l it ies from locating in  our  commun ity. We 
resisted th is  fac i l ity for the right reasons a nd we a l l  were either i nvo lved in fa rm ing or from farm 
fam i l ies .  We were crit ic ized as being anti-agricu lture, but noth ing cou ld  be further from the truth. ALL 
OF US ARE DEPENDENT ON AGRICULTURE, BUT WE MUST PRACTICE RESPONSIBE AGRICULTURE, OR 
WE ALL WILL SUFFER THE CONSEQUENCES. 

411 #9 The Concerned Citizens of Buffa lo are a un ique group  of peop le .  Our  desire to stop a large hog 
operat ion from locating in our commun ity was not without justification .  When we sta rted working on 
th is p rob lem i n  2016 one of our  members shared a study that  looked at what people least want to 
locate i n  the i r  commun ity: a nuc lear waste dump site was the least desired, fo l lowed by hog ba rns. We 
were contacted by a County Commissioner from South Dakota who told us to do whatever we cou ld to 
stop that hog barn o r  we would regret it the rest of our  l ives. We had people from M innesota, South 
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Dakota, Iowa, and  M issouri speak to us about what this fac i l ity wou ld  do to our  commun ity. A former  
North Dakota Agricu lture Commissioner visited with our  group  about the p rob lems with these types of 
fac i l it ies and  told us we were about to take o n  a n  u p-h i l l  batt le .  Peop le a round the Un ited States with 
first-hand knowledge of hog CAFOs fol low the news stories in other a reas, even in Buffa lo, ND .  I 
persona l ly have been contacted by i nterested persons from North Dakota, South Dakota, M i nnesota, 
Wisconsin,  Iowa, M issou ri, Arkansas, Cal ifornia, and New York, who either want to share 
encouragement o r  i nfo rmation .  Many of these requested that we share our  research a nd i nformation 
with them.  It became clear to the Concerned Citizens of Buffa lo that we were not a lone in  this battle, 
and we have strong support from loca l people as wel l  as others across the Un ited States .  

,i #10 The Concerned Citizens of Buffa lo were determined to stop the proposed hog operation from 
com ing to the i r  commun ity by using research.  This group  has com pleted severa l copyrighted 
documents. I was asked to he lp because of my research background .  Topics were identified and people 
vo l unteered to research them.  My topic was eva luating the nutrient management plan (a fancy way to 
say how they a re going to get rid of al l  that manure) because I had previously worked on  biomass 
stud ies that employed somewhat s imi lar  methodology. Every topic was researched a nd the i nformation 
was p resented at the North Dakota Depa rtment of Health Pub l ic Hea ring in  Buffa lo .  Peop le were 
a l lowed to present a 3-m inute synopsis of the i r  work and the com plete report was submitted in  written 
format. Written test imony submitted by the Buffa lo peop le tota led over 1,900 pages. 

,i #11 I nformation com pi led by the Concerned Citizens of Buffa lo was resea rch on  the critica l topics 
they had identified, and  their comprehensive reports were presented professiona l ly. The North Dakota 
Depa rtment of Hea lth was tasked with reading the research and  provid ing com ments to the a uthors. 
After severa l months the Depa rtment of Health awa rded a permit for the concentrated an ima l  feed ing 
operation, desp ite a l l  the math, science, and research that was provided to them documenting how 
ha rmfu l the fac i l ity wou ld  be to those l iving in  the Buffa lo commun ity. Fu rthermore, the location of the 
fac i l ity on the shore l i ne  of the prehistoric Lake Agassiz was cause for environmenta l conce rn .  

,i #12  An  i nventory o f  the medica l  cond itions o f  persons i n  the Buffa lo com m un ity l iv ing in  a 3-mi le 
rad ius  of the proposed hog operation was conducted . Med ica l cond it ions such as asthma, COPD, M RSA, 
auto-immune d i sease, a l l e rgies, and ca rd iovascu lar  d isease were reported .  This info rmation was 
forwa rded to the Johns Hopkins Center for a Livable Future in Balt imore, Maryland .  The resu lt ing report 
conc luded that hydrogen su lfide, ammonia, and methane gasses constantly exhausted from the 
manure pit were deemed to have serious med ica l consequences for people l iv ing in  the vic in ity of the 
proposed hog operation .  Th is i nformation was submitted to the Department of Hea lth as part of the 
written test imony at the Publ ic Hea ring in  Buffa lo .  

,i #13 In  add it ion, severa l pr imary care physicians subm itted written test imony stat ing the p roblems 
this fac i l ity wou ld  cause their patients. One physic ian ind icated that he wou ld not a l low h is  patient to 
l ive i n  h i s  current home if the pig operation was bu i lt .  One fam i ly was told that the ir  gra ndch i ldren's 
medica l  cond it ions wou ld  prevent them from visiting there home if the hog fa rrowing fac i l ity was to be 
bu i lt .  U nbeknownst to the Concerned Citizens of Buffa lo was that the Johns Hopkins resea rchers a lso 
ma i led a copy of the ir  ana lysis to Dr. Terry Dwel le  M . D., who at that t ime was the head of the North 
Dakota Department of Hea lth .  Freedom of Info rmation requests showed that Dr .  Dwe l le  forwa rded the 
study to the Agricu lture Commissioner, with an  ema i l  saying someth ing to the effect that this was a 
prob lem .  Apparent ly the Agriculture Commissioner and the Department of Hea lth d id not fee l  the 
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med ica l  consequences for the Buffa lo residents were as important as gett ing another factory hog 
operat ion in the state . In response to the test imony presented at the Pub l ic Hearing in  Buffa lo, N D, the 
Department of Hea lth concluded that there were no medica l  consequences from the hog operation .  
P r io r  to th is app l ication, I bel ieve Dr .  Dwel le had been sign ing the permits for the hog concentrated 
an ima l  feed ing operat ions. Dr. Dwel le probably did not sign the Buffa lo  hog operat ion perm it because 
of potentia l consequences of over-ru l i ng primary-ca re physicians .  However, the F reedom of I nformation 
req uest shows a paper tra i l  where he approved the project and d i rected someone e lse in the 
department to sign it. The Buffa lo peop le's hea lth cond it ions were less important to state offic ia ls and  
the Depa rtment of Hea lth than  the  number of pigs i n  the  state . 

,i #14 Research pub l ications documenting the med ica l effects that industria l  hog farms have on loca l 
res ident's hea lth a re read i ly ava i lab le .  Recent studies have been pub l ished by the Duke Un iversity 
Med ica l School ,  U n iversity of North Caro l i na, and the U n iversity of Iowa . These locations provided a 
"data r ich" environment. Other prestigious organ izations pub l ish ing stud ies on  this topic inc lude the 
Pew I n stitute a nd the Johns Hopkins Center for a Livab le Future .  These research reports are not 
popular with the pork i ndustry. An article pub l ished by respected journa l ists Kate Cox and C la i re Brown 
te l l s  the story of a U n iversity of North Ca ro l ina ep idemio logist look ing i nto the health impacts of 
industria l-sca le  hog operations i n  the state . The state's Pork Counci l  became aware of the study and 
fi led a F reedom of I nformation request to ga i n  access to the find ings. The resea rcher had acqu i red 
confidentia l med ica l  records and prom ised the participants in the study that that information wou ld 
rema i n  p rivate . The researcher was forced to turn over a l l  documents o r  be cha rged with theft of state 
property and  possib le  ja i l  t ime. A Professor Emeritus and  found ing Dean of the Co l lege of Pub l ic Health 
at the Un iversity of Iowa was studying the l ink between industria l -sca le hog fa rms and the asthma rates 
i n  loca l ch i l d ren .  The pork industry fea red the resea rch wou ld resu lt i n  the state legis lature regu lating 
em issions, an expensive proposit ion for the industry, and forced the U n iversity to stop the research 
project. These exam ples on ly help reinforce what the Concerned Citizens of Buffa lo d iscovered, that 
hog CAFOs were more important to the state leaders than their citizen's hea lth .  

,i #15 As p reviously mentioned, my topic to research was the nutrient management p lan submitted 
with the permit app l ication to the North Dakota Department of Health .  The n utrient management p lan 
is s imp ly a p l an  for how the hog operation was go ing to get r id of a l l  the manure produced at the hog 
CAFO. Al l data for the proposed Buffa lo hog fac i l ity were ava i l ab le in the pub l ic  doma in .  The fac i l ity was 
to house 9,056 an ima ls wh ich amounted to 3,028.4 an ima l  un its. The perm it app l ication inc luded 
3,348. 1  acres of l and  that were secured for manure app l ication .  Annua l  manure production at the 
fac i l ity was est imated to be 11.2 mi l l ion ga l lons .  

,i #16 A methodology was deve loped to determ ine if the land acres ava i lab le were adequate for the 
manure d isposa l i n  an environmenta l ly responsib le manner. The methodology was based on  the corn 
and soybean/ed ib le  bean rotation ind icated in the permit a pp l ication .  This a l lowed manure app l ication 
on the same  fie ld  every-other year, which was more frequent than the common ly recommended every 
th i rd yea r. Because of t ime l im itations the ana lysis was based on  the tota ls for the project. The resu lts 
ind icated the project was sign ificantly short of acres to d ispose of the l i qu id waste. At the Pub l ic 
Hear ing i n  Buffa l o  i n  March of 2016, Karl Rockman  from the Depa rtment of Hea lth was asked by 
someone i n  the aud ience what would happen if they d id not have enough land to get rid of the manure .  
He stated that if they d id  not have enough land they wou ld  not get a permit. To be honest, I had one of 
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those "gottucha moments" . Resu lts of my ana lysis would show they were woefu l ly short of land to 
d ispose of the amount of manure th is faci l ity wou ld produce a nnua l ly. 

,i #17 To my surprise, The Department of Hea lth  did i n  fact grant a permit in August of 2016. The 
Depa rtment of Hea lth a l lowed an add itiona l  2,413 .0 acres of land to be added to the p roposa l after the 
close of the com ment period . Senator Wanzek's compla int about moving the goa l posts after the game 
has started ,  certa i n ly a pp l ied here .  In my test imony at the Buffa lo Pub l ic  Hea ring I reviewed a nd heavily 
refe renced stud ies that stressed the importance of not a l lowing manure a pp l ication to exceed nitrogen 
and phosphorus so i l  test recommendations. This restrict ion was inc luded in  the fina l  perm it approva l 
a nd is very important for responsib le d isposa l of the l iqu id hog manure .  Liq u id hog manu re is not a 
p la nt n utr ient ba lanced product, i .e . ,  the ratio of n itrogen to phosphorus is such that a pp lying enough 
nitrogen for c rop  nutr ient requ i rements wi l l  resu lt i n  excess phosphorus be ing added to the soi l .  Every 
fie ld i n  the Buffa lo a rea  contracted for manure app l ication reached the so i l  test recommended 
phosphorus l im it before the n itrogen requ irement was fu lfi l led .  Th is s ituat ion forces the fa rmer  to app ly 
and i ncorporate com mercia l n itrogen to meet the n itrogen needs. Th is added operat ion increases 
fert i l izer costs sign ificantly, but this practice must be fo l lowed to be in com pl iance with the terms of the 
permit .  E nterprise budgets were deve loped to eva luate the cost structure for this s ituation .  In a recent 
conversat ion with an Iowa hog producer, he stated that they figure there is 100 pounds of sa lt in  each 
1,000 ga l lons  of l i qu id hog manure .  A typica l  app l ication rate for the fie lds that were contracted for 
manure appl ication  i n  the Buffa lo a rea was 4,000 ga l lons per acre .  This wou ld  resu lt i n  400 pounds of 
sa l t  be i ng added to each acre, which would be a prob lem for so i l s  i n  that a rea .  

,i #18 A second eva l uation of the nutrient management p lan  was com pleted after the perm it was 
gra nted us ing the add it iona l  data reported by the Depa rtment of Hea lth .  Th is ana lysis was done on a 
fie ld  by fie ld  basis .  This leve l of deta i l  provided a much more accurate eva luation .  Th is ana lysis a lso 
used the data p rovided in the pub l ic domain by the Depa rtment of Hea lth .  The same s imu lat ion model 
was used, the same coefficients were used, but data added after the c lose of the comment period were 
inc luded,  and  the ana lysis was performed on a fie ld  by fie ld basis. Crop  rotations from the soi l  test data 
determ ined the annua l  corn or soybean/ed ib le bean acreage. Based on the information provided, fewer 
acres were ava i lab le  i n  the fi rst yea r of the rotation than the second.  Resu lts of the ana lysis ind icate 
that there a re 3.3 m i l l ion  ga l lons of manure that could not be respons ib ly a pp l ied in the fi rst yea r, a nd 
2 .7 m i l l io n  ga l lons  i n  the second yea r. The most l i ke ly solution for th is prob lem is to over a pply the 
manure to get rid of it. The practice of over-app l ication is not uncommon in  Iowa . Two university 
resea rchers stud ied the usage of commercia l fert i l izer and the manure appl ied as fert i l izer i n  the state. 
They determ ined that n utrient usage fa r exceeded plant recommendations, resu lti ng in  n itrate and 
phosphorus load ings i nto Iowa waterways. The researchers re leased the ir  fi nd ings on  the condit ion of 
anonym ity for fea r  of los ing their jobs. Clearly, po l l ut ion from the proposed Buffa lo fac i l ity wi l l  be a 
sign ifica nt environmenta l problem given its locat ion nea r the Buffa lo Creek, Swan Creek, and  the Maple 
R iver in Cass County. 

,i #19 The weather th is  past fa l l  in  the Buffa lo  a rea provides a good ind ication of the po l l ut ion 
prob lems th is fac i l ity cou ld have caused in Cass County. Rain and snow caused excessively wet fie lds 
from mid-Septembe r  u nt i l  freeze-up in  late November.  Many soybean  fie lds were harvested after the 
ground was frozen .  Based on the information provided, the l iquid manure was to be app l ied to the 
soybean  ground for the fo l lowing yea r's corn crop .  A lmost no fert i l izer was fa l l  app l ied in  the a rea due 
to the wet so i l  cond it ions, so it is l i ke ly that  l iqu id manure would not have been app l ied, either. This 
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fac i l ity was on ly requ i red to have storage for 270 days' worth of hog manure .  The manure production 
continues everyday despite the weather. So, what is going to happen to a l l  of this manure? A l i ke ly 
scena rio  is that the manu re pit wi l l  become fu l l  and  manure wi l l  have to be removed, with the l iqu id 
manure b roadcast on  frozen ground .  Th is  is possib le  because the permit that was granted a l lowed for 
broadcasting of l i qu id manure without any restrict ions such as  t ime of yea r, etc. This was a 
contrad ict ion to what we were told at the Publ ic Hearing in  Buffa lo, ND, where the Department of 
Hea lth spokesman  stated that a l l  l iqu id manure wou ld  be d isposed of by i njection  i nto the l and .  
Spread i ng l i qu id manu re on frozen land with the snow cover we have wi l l  resu lt i n  the manure and a l l  of 
its n utrients runn i ng off the fie lds and into waterways a long with the me lt ing snow. This is currently 
happen ing in Iowa where the DNR has issued a l ready issued 1 10 emergency perm its to spread l iqu id hog 
manure on snow-covered frozen ground .  Al l of the n itrates and  phosphates wi l l  eventua l ly end up in 
bodies of water. Not on ly a re the nutrients be ing lost but they become po l l utants i nto our precious 
water supp l ies .  The Fa rgo Diversion Authority compla ins that it is fa rmer's water d ra i n i ng and run-off 
that causes the ir  flood ing, imagine what they wi l l  say when that water conta ins  raw hog sewage. This 
does not sound l i ke responsible agricu lture to me. 

,i #20 When the add it iona l  an ima l  un its from the piglets and the poss ib i l ity of 25 percent expansion 
a re factored i nto the equation, the probabi l ity of environmenta l concerns become sign ificant and rea l .  
I n  add it ion t o  not having enough land to d ispose o f  the l iqu id manure, t he  manure spread ing 
agreements (ca l led easements) with the land owners were made out to a dummy corporation that does 
not exist. This was confi rmed by the Secreta ry of State's office . Six of the contracts were signed by a 
rep resentative of P ipestone Systems who was not registered as one of the partners, and  was not e l ig ib le 
to conduct bus iness i n  the state . These manure spread ing agreements were cause for concern and 
shou ld not have been accepted by the Depa rtment of Hea lth for purposes of gra nting the perm it. 

,i #21 As previous ly mentioned, the proposed hog CAFO nea r Buffa lo was going to be located on the 
shore l i ne  of the preh istoric Lake Agassiz. This is an environmenta l ly sensit ive a rea due to the p resence 
of so i l  eskers and  the so i l  types that exist in the a rea .  M uch of the land i n  the a rea is comprised of 
Hamerly-Tonka soi ls which the Nationa l  Resou rses Conservation Service gives the worst possib le rat ing 
for l i qu id manure app l ication .  These Hamerly-Tonka soi ls comprise 45 percent of the land that had 
been designated for l iq u id hog manure d isposa l .  The shortage of land to d ispose of the manure is 
exasperated by the l and that is a very poor choice for manure appl ication .  If this fac i l ity existed, there 
wou ld  be no possib le way to d ispose of mi l l ions of ga l lons of hog wastes each yea r  responsib ly. Th is 
poses a serious environmenta l  problem for not on ly the Buffa lo a rea,  but a lso Cass County and a l l  the 
way to Canada .  As I previously mentioned, the hog farrowing project that you have hea rd a bout for 
Buffa lo was not a n  iso lated faci l ity. We were told that an  add itiona l  n ine barns were p lanned for the 
a rea as  soon as  the fi rst one was com pleted .  

,i #22 last winter the Depa rtment of Health he ld a series hea rings to  so l ic it comments on  changes to 
the Adm i n istrative Code which inc luded changes to the design manua l ,  water qua l ity, d ischa rge perm its, 
and nutr ient reduction for concentrated an ima l  feed ing operations .  These changes were a n  attempt to 
further protect the i ndustry. The Concerned Citizens of Buffa lo provided written test imony on issues 
they be l ieved were beneficia l to the hog CAFO industry at the expense of the residents of North Dakota . 
I nc luded were changes such as they no longer had to fi le nutrient management p lans with the 
Depa rtment of Hea lth, but rather keep them on  fi l e  at the site . This sh ie lds these records from freedom 
of informat ion req uests, v irtua l ly removing any chance citizens have to eva luate if the manure is bei ng 
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d isposed of respons ib ly .  Other a reas of concern were the m isuse of the Phosphorus I ndex for granting 
perm its a nd  term ino logy such as  "may, shal l ,  and could" when referring to rule enforcement .  The 
"Waters of the State" changes included defin i ng the terms "nutrients" and eutroph ication" as  benefic ia l  
to the e nv i ronment .  It  was stated that, "eutroph ication means the p rocess of en richment of rivers, 
streams, l akes, reservoi rs, and wet lands with nutrients needed to ma inta in primary production". 
Eutroph icat ion is the primary cause of "a lgae b looms" or  "dead zones" i n  bodies of water, especia l ly the 
G u lf of M exico . Also, n itrogen a nd phosphorus a re the primary causes of water po l l ut ion in  the 
M idwest. The Adm in i strative Code sets tolerances for practica l ly every known pol lutant, but later it is 
stated, to lerances cou ld  be exceeded if necessa ry to accommodate important soc ia l  or economic 
deve lopment i n  the a rea in  which the waters a re located . Th is l a nguage sounds l i ke it is specifica l ly 
written to a l low hog CAFOs to po l l ute. 

411 #23 The Buffa lo  people a lso researched topics such as  the a nt ib iotic resistance prob lem, the loss of 
property va lues i n  the a rea, and fa i l u re to meet industry standards for the concrete manu re storage pit . 
Of a l l  the a nt ib iotics used in the Un ited States, 80 percent a re given to hea lthy an ima ls .  The a ntibiotics 
get i nto the meat of the an ima ls .  Antibiotics not com pletely a bsorbed by the a nima l s  go into the 
manu re .  The a nt ib iotics in  the manure a re app l ied to the soi ls and can contam inate water suppl ies and 
a lso be taken u p  by the p lants growing on the soi l s .  Humans ca n be infected by eating the meat  of  the 
an ima ls, the foods o r  vegetables grown on the land where the manure was app l ied, a i rborne toxins, and 
by d ri nki ng contam inated water. The World Hea lth Organ ization has ca l led a nti biotic resistance one of 
the greatest pub l ic hea lth threats today. The Concerned Citizens of Buffa lo had the design a nd 
specificat ions for the concrete manure storage pit reviewed by a forensic a rch itect. It was determined 
that there were many p roblems with the structure i nc lud ing rebar  not meeting industry standards and 
no expans ion jo ints for a fac i l ity with the footprint of the Fargo Dome. These hog factory operations 
avoid code requ i rements because they a re classified as  farms. The concrete structure was a lso go ing to 
be bui lt severa l feet i nto the water tab le .  We were never afforded the opportun ity to see the actua l 
bu i l d ing p la ns, whether they were not submitted o r  j ust not p laced in  the pub l i c  doma in .  I recently 
received a n  ema i l  from a ret ired Un iversity of Arkansas geologist .  He was concerned a bout the 
construct ion of the manu re p its for the proposed Buffa lo and Devi ls Lake hog operations .  The engineer 
who had designed a hog CAFO in  h is  a rea was the same  one design ing the manure pits for Buffa lo a nd 
Devi l s  Lake .  He  i nc luded the quotation from the Devi ls Lake Pub l ic  Hea ring where the engineer stated 
that he had o rgan ized "hundreds of these farms, a nd none of them a re leak ing" . That Arkansas faci l ity is 
current ly leak ing into the Buffa lo R iver and has contam inated it so bad ly that is no longer safe for 
recreat iona l  o r  human  usage. 

411 #24 Al l of this info rmation the Concerned Citizens of Buffa lo had obta ined was presented to the 
Depa rtment of Hea lth at the Publ ic Hear ing in Buffa lo .  The resea rch comp i led, the science and  math 
employed were used to prove that this fac i l ity should not be gra nted a permit, was essentia l ly ignored 
by the Depa rtment of Hea lth .  The people of Buffa lo  were deemed expendable and  the p ig CAFO was 
more impo rtant than the l ives of the Buffalo peop le or  the environment we a l l  wanted to protect. As 
you can see, the hog factory-fa rm industry has more protections than the people of the state. Senate 
B i l l  2 345 further enhances the advantages that indust ry has over the peop le, and if you pass th is  
legis lat ion YOU wil l  be u lt imately responsib le for the a i r, water, a nd land po l l ut ion these fac i l it ies wi l l  
br ing into ou r  state . I f  you have any doubt about the  extent of  po l lut ion these fac i l it ies wou ld br ing to 
our  state, you need to resea rch what they have done to the environments of southern M innesota, Iowa, 
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and  North Ca ro l i na .  These a re tragic situations that occurred because someone thought they needed 
more "an ima l  agricu l ture" . Does this not sou nd l ike the story you are being told? 

,i #25 The hog CAFO i ndustry has been promoted and p rotected by the North Dakota Legis lature, the 
Agricu l ture Commissioner, a nd the North Dakota Department of Hea lth .  Laws and Adm in istrative Code 
a re be ing written a nd revised to fac i l itate the industria l-sized operations comi ng i nto the state . As has 
c lea rly been documented, these fac i l it ies leave a tra i l  of po l l ut ion and hea lth p rob lems for loca l 
res idents. These facts a re u nden iab le a nd refusing to recogn ize the i r  p rob lems is i rrespons ib le .  
Resea rch has  been done that confirms the prob lems associated with hog CAFOs, despite the industry 
efforts to suppress the information .  How can a ny industry want to stop research rega rd ing the hea lth of 
the ch i ld re n  i n  the i r  state? Is this rea l ly the type of industry you want to br ing i n  to ou r  state, especia l ly 
one that is g iven a free pass to do whatever they want to do? Freedom of I nformation req uests show 
that the North Dakota Department of Hea lth has never den ied a CAFO perm it request, and they a re very 
proud of that fact. I s  it even possib le to get a n  objective review of the facts and  have the Department of 
Hea lth make a n  i nformed decision when permitt ing these fac i l it ies? The i nformation p rovided by the 
Concerned Citizens  of Buffa lo  provided overwhe lm ing evidence that the permit for that location should 
never have been granted . 

,i #26 The hog CAFO industry has more than adequate protect ion to obta i n  a permit to operate i n  the 
state . The rura l  res idents on ly have the townsh ip o rd inances to protect the i r  hea lth a nd natura l  
resou rces. I f  you pass SB  2345, you wi l l  b e  giving the hog CAFO industry tota l contro l .  There wi l l  b e  n o  
checks and  ba la nces. For the proposed hog CAFO near Buffa lo the state statutes provided for a o n e  mi le 
setback from res idences because of the size category i t  is in .  The North Dakota Century Code a l lows the 
townsh ip to increase the setback by 50 percent, or one-ha lf m i le .  The on ly p rovision ava i l ab le  to the 
townsh i p  to p rotect the loca l residents is that o ne-half mi le setback they can add. The i rony of this is 
that the hog CAFO industry wants a 3-m i le d istance between hog barns for the health of the p igs. The 
pigs need a 3-mi le  ba rrier  but humans on ly deserve one to one-and-a-ha lf m i les for the i r  hea lth .  When 
you vote on SB 2345, p lease consider  a l l  the facts that have been presented .  I have presented 
info rmat ion rega rd i ng the medica l  issues, the lack of land for manure d isposal , and the a i r, l a nd, and 
water po l l ut ion that is  i nevitab le .  Do not let  th i s  industry turn our  state i nto a nother  Iowa . 

,i #27 P lease do not take away the few l ittle th ings rura l North Dakotans sti l l  have ava i l ab le to them to 
protect themse lves a nd the ir  way of l ife .  I bel ieve i n  respons ib le agricu lture .  We do not want our  
va luab le  natura l  resou rces of  clean a i r  and water needlessly compromised . P lease do not  le t  this 
industry turn our water i nto the qua l ity that exists i n  a th i rd world country, l i ke they have done to Iowa .  
I be l ieve t he  hog  CAFO permitti ng process i s  way ou t  o f  ba lance i n  favor o f  the industry. I wou ld  urge 
each and  every one  of you to investigate the process a nd strive to change it so these decis ions a re 
based o n  facts, science, math, and  research .  It is t ime to put a n  end to the free pass the hog factory 
fa rms have e njoyed, a nd  make them meet the e nvironmenta l  standards needed to p rotect our  precious 
resou rces. A more tra nsparent a nd equ itable p rocess wou ld  benefit everyone .  P lease give SB 2345 a 
DO NOT PASS recommendation .  Thank  you for l i sten ing to a s ide of the story that you may not have 
hea rd before .  
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SB 2345 Testimony 

Dear Representatives 

Thank you for a l lowing me to testify against SB2345 th is morn i ng .  I have worked as an  
i nterna l  med icine physic ian i n  Val ley City for  a lmost 35 years .  I came from R I  and then 
New York, both crowded and d irty so I appreciated a landscape that whi le cold ,  was 
clean .  I have traveled extensively throughout the US and the world and then a lways 
come back home to rea l ize how lucky we are to l ive i n  a place that has room to breathe ,  
clean a i r  and d ri nki ng water and  pretty good i nfrastructure .  

1 .What is going on i n  IOWA? 

At the Senate heari ng earl ier this month , backers of the b i l l  testified for about an  hour 
about how ND was lagging behind Minnesota , SD,  and Iowa i n  bu i ld i ng CAFO's and 
reap ing the ir  profits . I t  seems that not a l l  is  wel l  i n  Iowa , at least. 

The DES Moines Register reported on 6/22/201 8  on a lawsuit by 3 pla intiffs who had a l l  
l ived i n  the i r  current homes before the CAFOs were bu i lt .  They sa id  that 

"the smel l  has prevented them from hold i ng events ,  barbecu ing ,  open ing windows, 
sitting on their  porches, walking on tra i ls  or rid i ng A TVs outs ide, and that they've 
experienced symptoms includ ing burn ing i n  their throats and eyes, d iarrhea, lethargy 
and nausea, depression and embarrassment." 

Air standards must be stricter for communities because of at risk population, constant low 
level exposure. People in the community have no choice but to be exposed to hydrogen 
sulfide, ammonia, VOC, aerosilized , bacterial and inflammatory substances. (  The Explosion 
of CAFOs in Iowa and Its Impact on Water Quality and Public Health ,James Merchant David 
Osterberg , January 2018  

Another Register article reported on the su it by  the Water Works ut i l i ty company against 
3 water d istricts for a l lowing excessive n itrates i nto the Raccoon R iver. Water Works 
had to paid  an  extra 1 .5 mi l l ion dol lars i n  one year for water treatment and was forced to 
consider an  $80 mi l l ion  upgrade because of the n i trates .  

H igh n itrate l evel s  i n  water used i n  m ix ing i nfant formu l a  have been associated w i th  r i sk  for 
methemoglob i nem ia  ( b l ue-baby syndrome) i n  i nfants u nder  6 months of age Ep idemio logic  
stud ies of noncancer  hea lth outcomes and  h igh n itrate leve ls  i n  d ri n king  water h ave reported 
an  i ncreased r isk of hyperthyro id ism, i n su l i n-dependent d i abetes ( I DDM;  I ncreased r isks for 
adverse reproductive outcomes, i ncl ud i ng centra l nervous system ma lformat ions and  neu ra l  
tube defects . (  Environ Health Perspect . 2007 Feb; 1 1 5(2) :  308-31 2 . 2006 Nov 



SB 234S 
3.21.19 

Attachment 13 
1 4. doi :  1 0 . 1 289/ehp.8839 , lmpacts of Waste from Concentrated An imal Feed ing Operations 
on Water Qual ity JoAnn Burkholder , 1 Bob L ibra ,2 Peter Weyer 

The Gazette , October 1 4, 201 7 headl ine was : Iowa landowners un ite against animal 

confinement u ,. · · ,  ,·· , , ·  , . . , 1 · ' r \  · · iP  , !  . · : � -- ., , "; - . ,.. ·• , ,  : . .  , 1 , , ,  , •. • '1 ... , ,  • •  

43 l a ndowners entered i nto a pact to refuse to a l low manu re to be spread on the i r l a nd  i n  an  
effort to p revent fu rther  CAFO's from open i ng nearby. 

I n  add it ion to smel ly air , Iowans also can thank CAFO's in large part for dosed beaches .  

S ince 2006, the DNR has issued 1 85 beach 
advisories for h igh levels of microcystin ,  a tox in produced 

by b lue-green algae . Because the toxins can cause 

gastroenteritis ,  skin i rr itation and a l le rg ic  responses, as wel l  

as potentia l ly l ife-threaten i ng l iver damage,  the DNR 

advises against swimming a t  state park beaches when the 

advisories are issued , and monitors local beaches when the 

notices are in p lace . 

June 7,20 1 6  Iowa Public Radio :  

Boaters Beware: Iowa DNR Expects Another Record Year of Toxic, Blue Green Algae 
Bloom 

37 Blue Green algae alerts occurred that summer as of Sept 2,2016  

Randy mentioned that "Iowa has the worst water quality i n  the country. This i s  ND's 
abbreviated scorecard for rivers and streams :  (North Dakota 20 1 8  Integrated 
Section 305(b) Water Quality Assessment Report and 
Section 303(d) List of Waters Needing Total Maximum Daily Loads) 

Total river and stream miles: 56,679.64 

* Drinking water supply use is classified for 5 , 1 64 miles of rivers and streams in the state. 
5 37  miles assessed for this report, 1 26 miles were assessed as threatened for drinking water 
supply use. 

* Recreation use was assessed on 7,926 miles of rivers and streams in the state . Recreation 
use was fully supporting: 1 ,352 



threatened: 3 ,23 1 

not supporting : 3 ,342 

* Aquatic l ife: 1 ,5 5 1 miles supportive 

2,206 miles threatened 

1 , 1 06 not supportive 
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Nutrients for all waterbodies : total phosphorus, 23 percent of waterbodies are in good condition 
69 .3 percent are considered to be poor 

total nitrogen estimates reveal that 6 .  7 percent of waters are good 
and 5 7.3  percent are in poor condition. 

North Dakota waters are likely better than Iowa' s but how long will this be with the extra burden 
of manure from -lttrndrt;1ds of thott�tmds of pigs? � ,,\ .� 
2 .  A bit more on the antibiotic issue. 

As a practicing physician, the threat of going back to a time when he had no antibiotics terrifies 
me. The drug companies have few if, any, real new classes of drugs available to treat bacteria 
that are resistant to many of our present drugs. A CAPO is the perfect breeding ground for a 
superbug as there are many animals, all carrying their own mix of bacteria in close proximity. 
The animals trade bacteria and the bacteria trade genes. With enough pigs and drugs in one 
place, bacteria with immunity to several drugs at once evolve and have the potential for 
untreatable human illness. 

3 .Trust in state governmental agencies 

Perhaps there is a safe way to have CAFO's .  I am skeptical that safety is a foremost concern 
presently . As anyone who has children knows, babies, including baby pigs, produce excrement­
sometimes a lot depending on diet. The exclusion of piglets in the manure calculation makes 
sense only to allow the producer to minimize his overhead. 

Devils Lake, as we well know, fluctuates greatly in its spring inflows. While the Devils Lake 
CAFO sits above the 1 459  feet above msl natural overflow, sometimes large spring flows could 
either washout a manure pit or prevent manure spreading. Either way, nitrogen, phosphorus, e . .  
coli, heavy metal, antibiotics, hormones could end up in  the Lake and then down the Sheyenne 
River, from which Valley City gets its drinking water. For neither the Buffalo and Devils Lake 
site is there a contingency plan for manure when it is too wet, too dry or cold to apply to fields. 
Are there any plan to monitor and address nutrient leakage into ground or surface water from 
the CAFO s .?  We know from the Integrated Water report that most ND surface waters are not 
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well monitored and more are in trouble than in good shape. It is difficult to have confidence that 
our regulating agencies are acting for safety. 

4 .Local control 

I thought this was the heart of North Dakotans way of life. Tough people dedicated to their 
families, friends and land. Willing and able to get things done but always careful because you 
had to live with each other. This bill strips, in a backdoor manner, the ability of communities to 
make decisions for themselves. Please consider that taking local contro l  away 
from ind ividual landowners and local communities lead to harms to people who may 
have l ived and worked there for a generation or  two for the benefit of the few who can 
leave the commun ity or state or may never have been there in the fi rst place. 
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NDTOA opposes SB 2345 

Chairman Johnson and members of the House Agriculture Committee, thank you for this opportunity to express our 
concern about SB 2345. 

I am a farmer; I raise soybeans on my farm in Roseville and Mayville Townships of Traill County, commodity markets 
are weak; I get that. Freight and the basis are eating us alive; I get that. We need to develop more local use of our 
commodities ;  I get that. 

My grandfather came to that farm in Roseville Township from Norway as a young man , well over a century ago; he 
spent the rest of his life working that farm . My father was raised there and spent his entire life working that farm . I 
have been following in their footsteps living and working on that farm. So when someone says they feel threatened 
by some development that could render their rural home unlivable, existence there miserable; I get that too. 

Townships and counties have the ability to control land use through zoning authority, this protects the established 
uses of property from nearby incompatible developments . Zoning regulations are not set up to eliminate certain 
developments but rather to protect the existing ones, to protect the prior investments . 

Certain land uses such as the large scale livestock operations have a long history of being particularly bad neighbors 
and people have an aversion to them. They wish to keep them as far away as possible. Recently we had a speaker 
from the ND  Livestock Alliance at our annual convention and she told us how the modem methods have greatly 
reduced the odor generation and other objections from neighbors. However, skeptics will remain until it is proven that 
the promise is the practice . 

I understand that some developments have successfully been built under the existing law with few if any problems or 
complaints .  There might have been local problems with certain developers; but we feel the law should not be greatly 
changed because of these developer issues. 

I have seen a proposed amendment which would greatly lessen our objections to SB2345; it addresses the majority 
of our concerns. 

Serving ND Townships since 1 966 
For information go to : NDTOA.COM 
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One: It requ ires that the application petition contain the description of the nature, scope and location of the proposed 
animal feeding operation and a site map showing road access, the location of any structure, and the d istance from 
structures to the nearest section line. 

Two: It reduces the freeze on the application of regulation changes after a permit is granted from five years to three. 

Three : It allows some cond itional use regulation to protect roads and other infrastructure. 

Four: It increases the allowance for board action from 60 days to 90 days,  an improvement, but, where did that 
orig inal 60 day allowance come from? 

Back in 201 2 an ind ividual, from H illsboro, was planning to erect a small bu ild ing on a lot at Golden Lake which is in 
Steele County; he applied for a build ing permit early in the year. Due to some unrecorded issues he did not get that 
permit in time for construction that year. On his behalf, Senator Murphy from District 20 introduced SB21 80 in the 63rd 

session to requ ire Township Zoning Boards to act on build ing permits with in 60 days. SB21 80 was amended in the 
House Political Subdivisions Committee to requ ire that Townsh ip  Bu ild ing permit applications bear the notice that 
board action is requ ired with in 60 days .  

While 60 days might be sufficient time for deliberation and notice to the public for a lawn shed , the development of a 
large scale feeding operation will require careful review. Zoning ord inances normally have a public notice 
requ irement of 1 5  days or more before for a hearing .  Local zon ing boards in North Dakota are largely made up of 
farmers, certain times of the year it is d ifficult for them to fit another meeting into their day. For these reasons we feel 
that further amend ing to allow 1 20 days would give more adequate time to schedule hearings, allow for public notice, 
and allow for outside legal and other review of the application. 

Our last concern is that unless the zoning authority has an animal feed ing ord inance on file in  the central repository 
SB2345 doesn't seem to require any local permit before state consideration . While the local authority may not have 
ever enacted an animal feeding regulation, permits are still needed for bu ild ings and cond itional use to protect the 
roads and other infrastructure. Those permits need to be in place before the state can accept the application; 
SB2345 should be amended further to make that clear. 

Chairman Johnson and members of the House Agriculture Committee, please consider the other taxpayers of the 
Township ,  help them protect their investment in rural homes and lives; please give SB 2345 in its original form a do 
not pass recommendation or amend it to address our concerns. 

Thank you ,  I will try to answer any questions you or the committee may have. 
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House Agriculture Committee Chair Dennis Johnson and fel low members. My 
name is Leon Pederson and I am from Langdon ND.  I am here speaking on 
behalf of concerned citizens in Cavalier and Ramsey County who are in  
opposition of  some of the proposed .w,c,rdhl9 i n  SB 2345. To be precise the set 
back standards, the lack of wording

1
prot�cting recreational water areas, 

state parks, sustainable drinking waters, and .th� definitions on page 1 0  of 
this proposed bi l l .  First and foremost, let me inform you that no one I am 
speaking for is  i n  opposition of a CAFO or an AF� provided they are placed in  
a proper location. We bel ieve a proper location would be somewhere that 
would not hinder a person's day to day l ife, their worship, their leisure or 
would not harm any of ND's waters, beautiful  parks or areas used for 
recreation.  These places and waters need to be preserved and maintained 
for ourselves and especial ly for our future generations! 

I am here to speak out against a proposed deep pit, manure spreadi ng, 
farrowing and gestation sow AFO. The plans and location for this AFO have 
been registered in  area 1 0  miles from the City of Devi ls  Lake, less than 1 /2 
mi le  from the water's edge of Devils Lake, which is a closed basin lake that 
feeds international waters, about a 1 /4 mi le from a recreational cabin,  feet 
away from a cemetery and only 1 7  feet above the Spirtwood aquifer, which 
suppl ies sustainable drinking water to over 200,000 N D  residents. Since 
Devi ls  Lake is a closed basin lake it rel ies on 2 outlets and evaporation to 
help manage the lake's level.  By adding this AFO, and proposed others, i n  
and around the flood plain areas of Devi ls Lake i ncrease the risk of 
contamination to the lake immensely! North Dakotans use Devi ls Lake every 
day for recreational purposes which al lows the N D  to take in  1 00 mi l l ion+ in  
tax revenue every year and Devi ls Lake is ab le  to  boast being the 2nd best 
place in the US to catch trophy wal leye. Devi ls Lake is also feeding aquifers 
that supply sustainable drink water to many North Dakotans and with water 
being in short demand around the US don't you think its it important to 
protect what we have. The residents of the Devi ls Lake Basin have battled 
for years with floods, road closure, loss of land and the inabil ity to access 
their  homes or util ize farm land by normal means. Al l of these people I am 
speaking for have done whatever they can to util ize their lands to ensure 
their famil ies have a future. So, do you think adding AFOs to a flood plain 
region is a smart move? 

Secondly, I would l ike to address the definitions found on page 1 0  Section 6 
sub b of this proposed bi l l .  I have gone through the N DCC and this is the first 
place "business, campground, church, park, public bui lding or school" have 
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been defined. It opens the door to set a precedent that can be used to 
manipulate the rest of the NDCC. The reason they are left vague in the rest of 
the N DCC is because it us up to local states attorney to define them. ND 
Legislatures have preached "local control" for years so, let's leave it  that 
way! There is no sense in trying to fix something that is not broken. I bel ieve 
we should remove the added part of section 6 primari ly subsection a thru f, 
which were added for definition purposes, and remove the ''word striking" 
added to this section and return it to the original form i n  the N DCC section 6 
of 23-25-1 1 .  Which states "For purposes of this section, a publ ic  park is a 
park establ ished by the federal government, the state, or a pol it ical 
subdivision of the state in the manner prescribed by law. For purposes of this 
section,  a campground is a public or private area of land used exclusively for 
camping and open to the publ ic for a fee on a regular or seasonal basis." In 
conclusion please consider everything I have talked about today because 
N D's natural resources are not only precious to us but are need for our future 
generations. I have included al l  my research papers i n  the packets I have 
handed you.  Thank You for your t ime and understanding! Are there any 
questions? 
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What r isk does the word i ng i n  th is B i l l  br ing to a rea's with Close Bas in  Lakes such as  Devi l s  La ke? 

The Dev i l s  La ke Bas in  re l ies on 2 out lets a nd eva poration to he l p  ma nage (Not Ma i nta i n )  its l ake 
leve ls .  There is noth i ng i n  p lace i n  the bas in to Mc1.i ntc;1iP. � steady and  consistent wate r leve l .  
M a nagement via the East End and  West End out1�l$. 1;Wrtf1- tb the reg ion  and  the on ly means of  
h uman  i ntent ion o n  l a ke leve ls, beyond that  is ' it M'oth.e r  Nature and  Evaporation .  

With t h e  word ing  i n  th i s  B i l l  the Devi l s  Lake Bas in i s  a t  r isk o f  m u lt ip le  o r  u n l im ited num bers of 
CAFO's of AFO's be ing bu i lt i n  a c losed bas in a rea where the need to ma nage the l a ke wate rs leve ls 
and q u a l ity a re of u rgent importa nce's every yea r. I th i nk  nea rly eve ryone i n  th is room is  fam i l i a r  
w i th  the Dev i l s  La ke reg ion and  the  nea rly 30  yea r  batt le the res idents of the bas i n  have had with 
unco ntro l led i nflows of wate r with on ly one natu ra l  d ra i n  wh ich is now Contro l led by the To lna  
Cou lee Contro l led Structure. 

A l lowing CAFO's or AFO's to be bu i lt i n  a region such as  Dev i l s  La ke with the da ngerous issues the 
reg ion  has with l a ke leve ls  and water qua l ity wou ld  be negl igent. As I am guessing most i n  th is room 
know there is a Hog Ba rn a l ready wait ing to be perm itted just ½" m i le from the shores of Dev i l s  La ke 
with rumors of mo re beh ind th is one .  

A b it  of a FY I  h isto ry lesson on Devi l s  Lake . There is a West End  out let that  feeds the fresh water so 
that it ca n b lend  with the wate rs from the East End out let wh ich beca use of Stum p  Lake have h igher 
leve ls  of Su lfate .  That west end outlet i s  vita l to the pumps ru nn i ng to he l p  manage wate r leve ls .  
Waters that a re p umped form Devi l s  La ke through these o ut lets ru ns  south i n  the Sheyenne R iver, 
then i nto the Red R ive r and  from there north i nto Canada ( I nternationa l Waters) Why would the 
state ru n a ny kind of risk to jeopard ize the ab i l ity to use these p umps to he l p  manage the Devi l s  
La ke wate r after the State, Federa l  and  loca l governments have invested over 2 B I LL ION do l l a rs 
try ing to get a h and l e  on  it. With that, th is  unma nageab le  beast ( Devi l s  La ke ) which has  ever so 
s l ight ly become m a nageab le over that past 6 o r  7 yea rs beca use of these out lets is now one of North 
Da kotas most Treasured Tou rism desti nat ions that bri ngs i n  ove r 100 m i l l i on  do l l a rs a nnua l ly .  With 
that i n  m i nd  why wou ld  a nyone here today agree to cha nge word i ng i n  the ND century code which 
wou l d  a l low CAFO"S and AFO'S to be bu i lt in a region such a s  the Devi l s  La ke Basi n .  It wou ld seem 
to be d a ngerous, reckless and i rrespons ib le  at best. 

I nte rest ing enough  there is a ba rn wa iti ng to be perm itted in Pe l ica n Townsh ip  of Ra msey County. A 
Townsh ip  that is made u p  of rough ly 14,000 acres that as  of 2011 had  lost 77 percent of its l and  that 
ma kes up  that townsh ip  to the waters of Dev i l s  La ke and with that it lost as  m uch of its tax base and  
of i t s  36 m i les of road  network i t  has  6 m i les rema in i ng .  Any  l and  that  i s  not  underwate r in  that 
townsh i p  runs down h i l l  i nto the wate rs of Devi l s  La ke . 

Certa i n l y, there can  be word i ng put in  p l ace i n  th is b i l l  to p rotect Natura l  Resou rces in  the State of 
North Dakota such  as  Devi ls La ke to prevent them being negatively impa cted beca use of the Waste 
that is c reated by CAFO'S and AFO'S .  It seems that the word ing that is be ing requested to be 
cha nged with th i s  b i l l  is  to persona l ly benefit owners and  i nvesto rs of futu re CAFO'S and  AFO's with 
l itt l e  or no rega rd to the natura l  resources of the State of North Da kota such as  Devi l s  La ke which is 
now rated the second-Best Wa l leye fishery i n  the nation .  Voting No on SB 2345 a s  it is written 
wou ld  be a vote to put the State of North Da kota and its natura l  resources a head of Persona l G reed . 
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Br ing ing the i r  Ho ly B ib les  across the Sea, the sett le rs congregated and  bu i lt the Norway Lutheran  Chu rch 
i n  1899 .  F i re a nd fla mes swept through J u ne 2, 1940, and  a new chu rch was fi n a l ly ded icated on M ay 
20, 1950, after  a l ong de lay due  to the onset of Wor ld Wa r I I .  

F o r  t h e  l a st 2 5  yea rs o f  th i s  l itt le country chu rch, St. O laf  Luthera n  Chu rch shared the i r  pastor, Rev. E .  L. 
Rude .  St. O l a f  Luthe ra n  Church eventua l ly  extended an invitation to merge, which ended the miss io n fo r 
the  Norway Luthera n  Congregat ion on May 5, 1968. The Norway Luthera n  Cemete ry wou l d  be 
ma i nta ined as usua l  with the utmost ca re a n d  respect. 

On August 25,  1974, the. St. O laf Lutheran  Congregat ion dec ided to move the Norway Luthera n  Chu rch 
bu i l d i ng to Cree l Bay i n  o rder  to prese rve the structu re .  La nd was donated by Robert Weed a nd h is 
mother, Esther  H a nson .  The St .  O laf Retreat Cente r was esta b l ished with love and  rema ins today.  The 
ea rly sett le rs wou l d  be p roud .  

St i l l  rega rd ing  the Norway Lutheran  Cemete ry as a ho ly p l ace, Ado l f  and  Merton Bryn bega n the 
construct ion of a Memori a l  Ca i rn fo rmed with natura l  fie l d  stone .  Befo re the ded icat ion on  J u ly 16, 
1980, J e rry M i l l e r  donated a nd p la nted evergreen trees as  a background  fo r the Ca i rn .  

One ho ly p l a ce that  i s  often neglected is a country cemetery, but the Norway Luthera n  Cemetery is not .  
St . O laf  Luthe ra n  Chu rch conti n ues to care for th i s  tra nqu i l ,  we l l-groomed cemetery. 

It 's a h umb l i ng experience to wa l k, s it, reflect and pray i n  this peacefu l country cemete ry. G iving 
reve rence to God fo r a l l  buried there .  For the l ives we l l  l ived and for the ch i l d ren  who had more l ife to 
l ive .  M a ny graves a re decorated on Memori a l  Day with flowers or flags fo r loved ones and othe rs who 
served ou r  U n ited States for our freedom and peace .  

It 's a ho ly p l a ce fo r fa m i ly genea logists to reco rd dates and names .  I t 's  h i story. It conti n ues to be a 
b u ri a l  g round  fo r m a ny. And many wi l l  cont i nue  to come and  qu iet ly mourn i n  th is  peacefu l ,  ho ly p l ace .  

I remembe r  yea rs ago  when  we  ca red fo r t h i s  Norway Luthera n  Cemetery with pr ide as  d id  others 
befo re us .  Back i n  those days, the catt le wou ld  graze the h i l l s  free ly to the west on the Aasmundstad 
fa rm . P retty a s  a p icture .  I loved it . But now I 'm saddened that our ne ighbors, the Aasm undstad G rand  
P ra i r ie Agricu ltu re, L L P  wou ld  have such d is rega rd fo r t he  St. O l a f  Luthe ra n  - Norway Cemetery. 
Bu i l d i ng such a l a rge hog CAFO on ly a few hund red feet from th is  sp i rit ua l  cemete ry a lmost seems, 
sacr i leg ious .  We shou l d  emphasize the sacredness of a cemetery, just a s  we d ign ify a chu rch bu i l d i ng .  

So what w i l l  futu re b u ri a l s  be l i ke? When we visit the graves of our  loved ones, what  w i l l  that be l i ke?  
The q u a l ity of the a i r  wi l l  be  bad .  The Hog CAFO wi l l  ta ke a l l  the p leasa ntness away. The  peacefu l 
Country Cemetery exper ience wi l l  be gone. It w i l l  be sad .  Nose p l ugs w i l l  have to be d ispersed at the 
bea utifu l wro ught i ron e ntra nce e rected long ago . How wou l d  the sett le rs fee l ?  

Thoughts may  be d i rected to : 

St. O laf  Luthe ra n  Chu rch ELCA 

601 6th Street N E  

Devi l s  La ke, N D  58301 

Tha n k  you, Da ria M i l le r  
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Policies and Programs to Improve Wiscousnls Health 
Phys ica l Envi ronment - A i r  & Water Qua l ity - Red uce agricu l ture 's  environmenta l impacts 

CAFO regulations 

Is this program or policy in use in your community? 
Tell us about it. 

Descript ion 
An i m a l  feed i ng  operat ions (AFOs) keep and ra ise 
a n ima l s  in a confi n ed a rea for 45 days or more in any 
12-month  period and do not susta i n  vegetat ion i n  the 
norm a l  growi ng  season .  Confi ned an ima l  feed ing  
operations  (CAFOs) a re AFOs with more than  1,000 
a n ima l  u n its  ( e . g . ,  700 da i ry cows, 2,500 swi ne, o r  
125,000 bro i l e r  ch ickens )  or AFOs of  any  s i ze  that 
d i scha rge m a n u re or  wastewater i nto a d itch, stream, 
or  waterway ( USDA-N RCS AFOs ) .  CAFOs a re regu l ated 
by t he  fede ra l  C l ean  Water Act (CWA) under  the 
N at i o na l  Po l l ut ion  D ischarge E l im i nat ion System 

Health 
Factors: 

Decis ion 
Makers :  

Evidence 
Rating: 

Popu lat ion 
Reach:  

Impact on 
Disparities : 

Air  & Water Qua l ity 

Loca l Government State 
Government Federa l 
Government 

Expert Op i n ion 

20-49% of Wl ' s  
popu lat ion 

L ike ly to decrease 
d ispa rit ies 

( N PDES )  pe rm itt i ng  p rogram (US EPA-NPDES AFOs ) .  State and  loca l governments ca n estab l i sh  
add it ion a l  regu lat ions  to fu rther  l im it CAFO locat ion, s ize, and  po l l ut ion d i scha rge, and  i ncrease 
mon itor i ng, enforcement, and assessment of po l l ut ion p revention  p ract ices .  State and loca l 
regu l at ion s  can  a lso requ i re certificat ion and  review of comprehens ive n utr ient management 
p l a n s  (CN M Ps )  o r  man u re management p l a n s  and expand CN M P  requ i rements (Centner 2007, 
UCS-G u ri a n -Sherman  2008) .  State and  loca l regu lat ions va ry ( Koski 2007); some loca l governments 
h ave l i m ited a b i l ity to enact regu lat ions d ue  to state preemption l egis l at ion (G rassroots Change, 
ABA-Kapp l a n  2012 ) .  

Expected Beneficial Outcomes 
Red uced ru n -off 
I m p roved water q u a l ity 
I m p roved a i r  q u a l ity 
I m p roved h ea l th  outcomes 
I m p roved qua l ity of l i fe 
Red uced em iss ions  

Evidence of  Effectiveness 
State or loca l  confi ned an ima l  feed ing operation (CAFO) regu lat ions a re a s uggested strategy to 
reduce e nv i ro nmenta l contam inat ion and  imp rove water qua l ity ( NALBOH-H ri ba r  2010, Koski 
2007 ) .  Ava i l a b l e  evidence i nd icates changes in CAFO management pract ices (Savage 2013, ERS.:. 
Sneer inger  2013)  a nd  CAFO s it ing (B rands  2014) in response to regu lat ion s .  However, add it iona l  
evi dence i s  needed to confi rm the effects of  state and  loca l regu lations  and  management changes 
on envi ro n menta l contam inat ion and  water q u a l ity. 

http://whatworksforhealth.wisc .edu/program.php?t 1 = 1 09&t2=7&t3= 1 29&id=650 2/1 4/20 1 9  5 



• What Works - CAFO regulations 

SB 2345 

CAFOs h ave been shown to pol l ute water with excess n utr ient run-off and  n itrate contam inat ion 3·21· 19 
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( Lockh a rt 2013, Ma l l i n  2015, West 201 1, Wha l en  2007), estrogen and  stero ids  (Adee l  2017, 
Ba rte lt-H u nt 201 1 ) ,  a n d  bacter ia and feca l  contam inat ion (West 201 1, Gentry-Sh ie lds  2015, 
Hea ney 2015, Casa nova 2016, Li 2015 ) .  I n  some c i rcumsta nces, CAFO waste has  been shown to 
i ncrease a nt i b iotic res ista nt bacter ia in surface a nd  groundwater (West 201 1, B rooks 2014, Ba rrett 
2005, Li 2015 ,  Barte lt- H u nt 2011, Casanova 2016 ) .  CAFO waste ca n a l so i nc rease a rsen i c  leve l s  
(Mak ris  2008) ,  hormone  concentrat ions, and  a lgae b looms that can l ead  to fi sh  k i l l s  ( Leet 2012, 
Adee l  2017, Koski 2007, CRS-Cope l a nd  2010) .  CAFOs em it a i r  po l l utants such a s  a m mon i a, 
hyd rogen s u lfi de, p a rt i cu l ate matter, vo lat i l e  o rga n i c  com pounds  (VOCs), a nd  n it rous oxide 
(He i n zen  2015, R umsey 2014, Ru msey 2014a , Pavi lon i s  2013, Rumsey 2012, B l u nden  2005, Hoff 
2002, Wi l son  2007, Ogneva-H imme lberger 2015 ) .  

Stud i es show negative hea lth outcomes among CAFO workers i nc l ud i ng  sym ptoms of  pu lmona ry 
d isease a n d  l u ng fu nct ion abnorma l it ies (Von Essen 2005, G reger 2010) .  Ava i l a b l e  evi dence a lso 
suggests negative hea lth effects for those l iv ing nea r  CAFOs, such as i ncreased r isk of resp i ratory 
i l l n esses (G reger 2010, S igurda rson 2006), and  i ncreased inc idence of chest t ightness, wheez i ng, 
cough i ng, n a usea, fa i nt i ng, headache, a nd  p l ugged ears, compa red to those fu rthe r  from CAFOs. 
CAFO ne igh bors a l so more common ly report i ncreased anger, depress ion ,  fat igu e, stress, sore 
th roat, d i a rrhea,  a n d  b u rn ing  eyes (G reger 2010, Von Essen 2005 ) .  

CAFOs appea r  to  negatively affect nea rby hous i ng  pr ices, especi a l ly for homes with i n  a 3 m i l e  
rad i u s  ( I sa kson 2008, K i l patr ick 2015 ) .  CAFO odors spu r  decreases i n  reported qu a l ity of  l i fe 
among  ne ighbors (Von Essen 2005 ) .  

P r i o r  to a dopt ing  CAFO regu lat ions, l ega l experts suggest that loca l m un ic i p a l it ies exam ine  state 
l aw c lose ly, d efi n e  "CAFO" to reflect regu l atory goa l s, im p lement a perm itti ng  and  s it ing system, 
cons i de r  potent ia l  effects on loca l agricu l tu re, and requ i re a bond (ABA-Kapp l a n  2012 ) .  Adequate 
fund i ng  for overs ight, resea rch,  and  enforcement a re key to imp lementat ion ((RS-Cope l and  
2010) .  Resea rchers a lso suggest that relyi ng on s ize-based regu lations  a lone  m ay h ave l im ited 
effects on sma l l  fa rms and may encou rage l a rge fa rms to downsize to avo id regu lat ion (Azzam 
2015 ) .  

Regu lat ions  ca n encou rage CAFOs to adopt techno logy t o  captu re methane  em iss ions for 
renewab l e  ene rgy, wh ich ca n he l p  to m it igate c l imate cha nge effects (Verheu l  201 1, Murray 2015, 
Ada i r  2016, NALBOH-H ri b.a r 2010) .  Models suggest that CAFO regu lat ions based on downstream 
em iss ions a re more cost-effective for prod ucers than  quantity contro l s  or  l im its for fi e ld manu re 
a pp l icat io n s, espec i a l ly with techno logy to reduce em iss ions (Wang 2015 ) .  

CAFOs a re typica l ly l ocated i n  ru ra l a reas .  I n  severa l  a reas of  the cou ntry, such as  North Ca ro l i na  
a nd  M iss iss i ppi ,  CAFOs a re a l so c lustered i n  low i ncome, m i nority com mun it ies, ra i s ing 
envi ronmenta l  j u st ice concerns (N icole 2013, Ca rre l  2016 ) .  

Implementation 
United States 
Som e  state's regu l at ions a re broad i n  scope with deta i l ed  d efi n it ions and  des ignated enforcement 
su pport, wh i l e  othe rs s imp ly com p ly with federa l  req u i rements. Examp l es of states with strong 
CAFO regu l at ions  i n c l ude :  A labama, Arka nsas, Co lo rado, Georgia, I l l i nois, I n d i a na ,  I owa, Kansas, 

http ://whatworksforhealth.wisc.edu/program.php?t 1 = 1 09&t2=7 &t3= 1 29&id=650 2/ 1 4/20 1 9  
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d W. . S . h k CAFO I t ·  . I d Al k. A . C . Attachment 15 an 1scons 1 n .  tates wit wea er regu a ions  inc  u e: as a, nzona ,  onnect 1cut, 
Massach usetts, M iss iss i p p i ,  Montana ,  Nevada ,  New Hampsh i re, New Mexico, New York, 
Wash i ngton ,  a n d  West Vi rgi n i a  ( Kosk i  2007 ) .  

Th i rteen states h ave p reempt ion legi s l at ion tha t  prevents l oca l com m un it ies from adopt i ng 
regu l at i ons  o r  zon i ng  restrict ions for CAFOs that a re more restr ict ive than state l aws (G rassroots 
Change ) .  I n  states with p reempt ion l eg is lat ion, com mun it ies a nd  m u n i ci p a l it ies ca n sh ift from 
deterrence-based efforts to partnersh ips with i ndustry a nd  vo l u nta ry p rograms that educate 
p roducers about p ra ct ices to m i n im i ze  pol l ut ion d i scharge a nd  enhance po l l ut ion controls 
(Centner 201 1 ) .  In a l l  states, l oca l boa rds of hea lth ca n i ncrease water a nd  a i r  q u a l ity testi ng  i n  the 
a reas s u rro u n d ing  CAFOs; and  i n  some areas, loca l  boards of hea lth can  a l so pass  o rd i n a nces or  
regu lat ion s  d i rected at  CAFOs {NALBOH-H ri ba r  2010) .  

The  US  Envi ro nmenta l P rotect ion Agency's ( E PA's) Natio n a l  Enfo rcem ent I n it iat ive mon ito rs 
CAFOs a n d  promotes tech no logies to reduce an ima l  waste po l l ut ion and  excess n utr ients (US  EPA­
NE I  a n ima l  waste ) .  The US Department of Agricu ltu re's N atu ra l  Resou rce Conservation  Service 
supports vo l u nta ry a dopt ion of comprehensive nutr ient management p l a ns to reduce nutr ient 
run-off, which have stronger protect ions for natura l  resou rces than  other  n utr ient management 
p l a n s  (USDA-N RCS AFOs) .  

Wisconsin 
I n  Wiscons i n ,  l oca l gove rnment regu l at ions cannot exceed state sta nda rds  for the  s it i ng or 
expans ion  of l a rge l i vestock faci l it ies (Grassroots Change ) .  In genera l ,  Wiscons in  has strong  state 
l evel regu lat ions  for t he  sit i ng of CAFOs (Koski 2007 ) .  

I n  2016, Bayfie ld ,  Wiscons i n adopted new regu lat ions focus ing  on  the  operation  and management 
of CAFOs (WPR-Kaed i ng  2016) .  

Implementation Resources 
CDC-CAFO l i nks - Centers for Disease Contro l  and  Prevent ion (CDC), E nvi ronmenta l Hea lth 

Services ( EHS) .  Concentrated a n ima l  feed i ng operations  (CAFOs ) :  Li n ks to i nformat ion from 
o uts i de  CDC.  Accessed on April 20, 201 7 

MEA-Lega l action guide 2013 - M idwest Envi ronmenta l Advocates ( M EA) .  Protect ing you r  
com m u n ity from exist ing and  proposed concentrated a n ima l  feed i ng  operat ions {CAFOs ) :  A 
gu i de  to l ega l a ct ions .  2013 :4-8. Accessed on April 20, 201 7 

NALC-State statutes - Nat iona l  Agricu lt u ra l  Law Center ( NALC) . States' R ight-To-Fa rm statutes. 
Accessed on April 20, 201 7 

UCS-Gurian-Sherman  2008 - Gu ri an-Sherman D .  CAFOs uncovered : The u nto ld costs of confi ned 
a n ima l  feed i ng  o perations .  Cambridge, MA: U n ion of Concerned Sci ent ists ( UCS) ;  2008. 
Accessed on April 20, 201 7 

US EPA-NPDES AFOs - US Envi ronmenta l P rotect ion Agency (US E PA) .  N at iona l  po l l utant d ischa rge 
e l im i n at ion  system ( N PDES ) :  An ima l  feed ing operations  (AFOs ) .  Accessed on April 20, 201 7 

Citations - Description 
ABA-Kapplan  2012 - Ka pp l an  AR.  CAFOs : F ive essenti a l  too l s  for l oca l regu lat ion .  American Ba r 

Assoc iat ion ' s  (ABA) State & Loca l Law News. 2012;35(4) .  Accessed on April 20, 201 7 
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To : N D  House Ag Com mittee members 

From :  Ron Fraa se 

Subject :  Changes to Senate B i l l  2345 

My name is  Ron Fraase, Cha i rman of Howes Townsh ip .  As an e lected offic ia l ,  I represent the peop le of 
our  townsh ip .  I attended the Senate Ag Committee hear ing concern ing th is  b i l l  a nd gave a testimony 
with concerns .  

This b i l l  has  been cha nged to c la rify as to what  the process is for zon i ng re lat ing to an ima l  feed ing 
operations .  I ca n s upport many of the changes but sti l l  have a concern about one ma i n  i ssue .  

I f  an AFO agreement i s  not fi led i n  the Centra l Reposito ry, or  if the townsh ip  does not have an AFO 
agreement, the app l icant shou ld be requ i red to petit ion the townsh ip  as to the site and  location of the 
proposed AFO before the app l icant wou ld  apply to the ND department of environmenta l 
qua l ity. Townsh i ps may st i l l  requ i re a conditiona l  use permit to ma inta i n  contro l  of pub l i c  roads and 
d itches and  setbacks from the roads.  

These statements may be the i ntent of th is bi l l  but I do not bel ieve that the bi l l  states it c lea rly. 

I w i l l  be unab le  to attend your  hearing because I am busy with ca lv ing. Than k  you for cons ideri ng these 
changes a nd  I am a l so ava i l ab le  through my ce l l , 701-261-6308 if you have a ny q uest ions or  comments. 

Ron Fraase 



I a m  attach ing  the testimony  I p resented at the Sen ate Agricu ltu re Com m ittee ss 234 
hea r ing. L iz Anderson from Da kota Resou rce Counc i l  requ ested that I ema i l  the testimony to 3.21.1 

you for p resentat ion  to a l l  of the House Agricu ltu re Com m ittee members .  Th a n k  you .  Attachment 1 

S incerely, 
Randy Coon 

Test i mony P resented i n  Oppos it ion  To 
Senate B i l l  2345 

{A B i l l  fo r a n  Act to amend a nd reenact sections 11-33-02 . 1, 23-25-11, 23 . 1-06-15, a nd 58-03-11 .1  of the 
North Da kota Centu ry Code, re lat ing to an ima l  feed ing operat ions and zon i ng req u i rements) 

By 

Ra nda l Coon 

Buffa lo, N D  

Ce l l  Phone :  701-238-5479 

Ema i l :  rcoon0267@ msn . com 

Febru a ry 1 ,  2019 
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Good morn ing  Cha i rma n Luick, Vice Cha i rman Myrda l, Senato r  Hoga n, Senator K le in ,  Senato r  La rsen, 
a nd Senato r Os la nd .  My name is Randy Coon .  I am a 4th generat ion fa rmer  from Buffa lo-my G reat 
G ra ndfather homesteaded in Howes Townsh ip  in the late 1800s . Today, I wou l d  l i ke to p resent 
testimony in oppos it ion to SB  2345 . I have reviewed SB 2345 a nd there a re many items i n  this b i l l  that 
a re a concern to me .  My testimony conta ins an  a na lys is of what I fee l  a re the most sign ifica nt problems 
with th is  legis lat ion .  

On Page 1 ,  l i ne  10, Item ( 1 . a . ) :  "Concentrated feed ing operation" was cha nged to "Animal feed ing 
operation" i n  the fi rst sentence. Th is  new word ing changes the dynam ics of the ent i re b i l l .  An Anima l 
Feed ing Operat ion (AFO) and  a Concentrated An ima l  Feeding Operation (CAFO) a re by defi n it ion very 
d iffe rent  categor ies .  These categories a re based on  s ize (measu red i n  an ima l  u n its) a nd  a re subject to 
d iffe rent ru les a nd  regu l ations, and  setback req u i rements. A CAFO requ i res a North Da kota Po l l ution 
Discha rge E l im inat ion System perm it, whi le an AFO does not. I t  becomes d ifficu lt to determ ine if the 
provis ions  in th is b i l l  a pp ly on ly to AFOs or if the CAFO category is a lso inc luded . What the word ing 
l ite ra l ly says may not be the i ntent of the b i l l .  

The  Definitions head ing  o n  Page 1 ,  l i ne 9 that cont in ues to  page 3, l i ne 4 refers the  reader  to subd ivision 
c of su bsect ion 7 of sect ion 23-25-11 .  Th is sect ion contin ues on  page 11, l i ne  15 fo r a n ima l  un it (AU) 
equ iva lency facto rs . Li nes 24-25 on  page 11 insert the word weaned i nto the defi n it ion of swi ne 
weigh ing less than  fifty-five pounds :  "One weaned swine weigh ing less than fifty-five pounds  (24.948 
k i lograms )  equa l s  0 . 1  a n ima l  u n it;" .  The concern with th is cha nge is that it wou ld  effective ly e l im inate 
pig lets from the a n ima l  u n it count for a fa rrowing operation .  This change is made without provid ing a n  
add it iona l  m u lt i p l i e r  fo r u nweaned swine o r  the sow-piglet l itte r that ca n have as many as  15 p iglets. 
For a fa rrowing operat ion whose sole pu rpose is to produce piglets, the AU cou nt for the fac i l ity wi l l  be 
undercounted .  For exam ple, the p roposed Buffa lo, ND fa rrowing operat ion was p rojected to produce 
180,000 pig lets per  yea r. I f  a n  ind ustry average wean ing date was used, that p laces a n  add itiona l  1,388 
AU at the fac i l ity on a da i ly bas is .  This presents a serious prob lem beca use the AU count is the basic 
n umbe r  upon wh ich a l l  other ca lcu lat ions for the fac i l ity a re made .  The manu re ho ld i ng p it a nd 
com posting b ins  w i l l  be under-sized, and  land requ i red for waste d isposa l w i l l  be i nadequate. 

On  page 3, l i nes 15-19, item (7) :  L ike item (6)  p revious ly mentioned, t h is provision  dec la res that the 
county comm iss ioners have the power to "dec lare that a regu lat ion is i neffective" if it wou ld "impose 
substa nt ia l  econom ic bu rden on an an imal  feed ing operation" . This statement  is vague and  provides no 
defi n it ion of "economic  bu rden" and how it ca n be qua ntified . 



On page 4, l i nes  7-18, item (9 ) :  "A person intend ing to construct a n  a n ima l  feed ing operat ion may 
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petit ion the boa rd of coun ty comm issioners for a determ inat ion whether  the an ima l  feed ing operation 
wou ld comp ly with zon i ng  regu lat ions adopted under  th is sect ion and fi led with the state department of 
health u nde r  sect ion 1 1-33-22 befo re the date the petit ion was received by the cou nty. If the boa rd of 
county com m issione rs does not object to the petit ion with i n  s ixty days of rece ipt, the a n ima l  feeding 
operat ion is deemed i n  com p l i a nce with the county zon ing regu lat ions .  If the boa rd of county 
comm issioners dete rm i nes the an ima l  feed ing ope rat ion wou ld  comp ly with the zon i ng regu lat ions or 
fa i l s  to object unde r  th is sect ion, the county may not impose add it iona l  zon i ng regu lat ions re lat ing to 
the nature, scope, o r  locat ion of the an ima l  feeding operat ion later, p rovided construct ion of the an ima l  
feed ing operat ion commences with in  five yea rs from the date of the boa rd's determ inat ion or  fa i l u re to 
object." This sect ion is p rob lematic for a number of reasons .  It is concern ing that a boa rd of county 
com m issioners has  o n ly s ixty days to object, or the project a utomatica l ly becomes com pl i ant  with the 
zon i ng regu lat ions .  This imposes a sign ifica nt burden on the boa rd to review a nd respond to a n  
unknown n umbe r  o f  a pp l icat ions .  The depa rtment o f  hea lth h a s  ta ken a s  long as  a yea r t o  respond to 
perm it a pp l ications, wh ich ind icates the d ifficu lty of the task. Fu rther, it ra ises d ue p rocess concerns 
beca use it a rguab ly does not comply with basic notice requ i rements for those l iv ing with i n  a ny 
a pp l ica b le setback a rea  that wou ld otherwise make the construct ion of the AFO noncomp l i ant with 
zon ing regu l at ions .  Without suffic ient description of the fac i l ity, the person intend ing to construct the 
AFO cou ld  com ply with the re leva nt zon ing regu lations, then cha nge and  expand the operat ion a nd 
leave the boa rd with no a b i l ity to impose add itiona l  restrict ions, o r  to object. This p rovis ion cou ld result 
in hund reds of " intended" a pp l icat ions with l itt le  o r  no b ind ing informat ion be ing requ i red . This could 
create a h igh leve l of confus ion at  the loca l governmenta l leve l .  

On pages 7 ,  8 ,  a nd  9, Sect ion 2, {23-25-11 ) :  Th is sect ion rega rd ing odor setbacks was  l ifted from 
previous ly withd rawn H B  1403 . A l l  of the regu lat ions in  th is sect ion need to be scrut in ized by a n  
envi ronmenta l e ng ineer  before a ny o f  this la nguage i s  approved .  Setbacks need t o  be  determ ined by a 
qua l ified sc ientist befo re these setbacks become law. It is troub l i ng that a l l  these regu lat ions rega rd ing 
odor avoid the rea l  issue :  the cause of the odor is the methane, hyd rogen su lfide, a nd  ammon ia being 
vented from l a rge ma n u re sto rage p its i nto the atmosphere for loca l res idents to breathe. These a re 
toxic gases a nd the i r  effect on human  hea lth ca nnot be taken l ight ly. 

On page 12, l i nes 4-9, item (d ) :  " In a county o r  townsh ip that regu lates the nature, scope, o r  locat ion of 
an a n ima l  feed ing operat ion under  sect ion 11-33-02 . 1  or  sect ion 58-03-11 . 1, an app l ica nt fo r an  an ima l  
feed i ng operat ion perm i t  sha l l  submit to  the depa rtment with the perm it a pp l icat ion the  zon ing 
determ inat ion made  by the county o r  townsh ip under  subsection 9 of sect ion 11-33-02 . 1  o r  subsection 
9 sect ion 58-03-1 1 . 1 .  The depa rtment may not impose add it iona l  requ i rements." This p revents the 
Depa rtment of Env i ronmenta l Qua l ity from imposing a ny add it iona l  requ i rements beyond what is 
req u i red by the townsh ip  or county zon ing regu l at ions . Th is is concern ing given the Department of 
Env i ronmenta l Qua l ity's statutori ly imposed d uty to impose cond it ions on perm it ho lders that may go 
beyond the zon i ng a uthority of the county or townsh ip .  
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On  page 12, l i nes 10-16, item (e ) :  "An an ima l  feed ing operat ion is not subject to zon ing regu lat ions 
adopted by a county or townsh ip afte r the date of an app l ication fo r the an ima l  feed ing operat ion is 
subm itted to the depa rtment, provided construct ion of the an ima l  feed ing operat ion commences with in  
five yea rs from the date the a pp l ication is subm itted. U n less there is a cha nge to the location of the 
p roposed a n ima l  feed ing  operat ion, th i s  exemption rema i ns i n  effect if the depa rtment requ i res the 
a pp l ica nt to subm it a revised app l icat ion ." Th is  section wou ld  exempt a n  AFO from zon ing regu lat ions 
adopted after the date of app l icat ion to the department of hea lth, not just the townsh ip  o r  county. Th is 
"exemption" rema i n s  effective even if the depa rtment requ i res a revised app l icat ion, which is even 
more concern i ng, beca use it wou ld  invite a n  app l icant to submit a very bas ic app l icat ion i n  o rder  to 
avoid a ny p ro posed zon i ng restrictions, and then give them a free pass, p resumably even if they add 
thousands of a n im a ls or add it iona l  waste storage l agoons .  I th i n k  th is  is exactly what is happen ing with 
the p ro posed AFO nea r Dev i l s  Lake where a second app l icat ion had to be fi led, but yet the o rigi n a l  one is 
sti l l  be ing kept active . 

On page 17, l i ne  17-18, item (8) : "A perm itted an ima l  feed ing operat ion may expand its pe rm itted 
capacity by twenty-five percent on one occasion without trigger ing a h igher setback d ista nce." This is 
not new l a nguage, but sti l l  is a majo r concern . This expans ion ca n happen without a ny added acres of 
l and  fo r manu re d isposa l ,  add it iona l  composting b ins, or increased manu re pit storage capac ity . When 
th is is cou p led with the "non-counting" of the piglets, the number  of AUs at the fac i l ity wi l l  exceed the 
ca pacity the site was constructed to hand le, with the rea l  poss ib i l ity of env i ro nmenta l d isasters effect ing 
loca l wate rways, a i r, a nd l and .  This does not promote respons ib le agr icu ltu re .  

On page 19-20 l i nes  15-30 and  1-16, items (3-8 ) :  These items a re try ing to  rewrite exist ing laws and 
d ictate how townsh ips  govern the i r  ju risd iction .  This sect ion wi l l  o n ly ca use confus ion and  create chaos 
for loca l governmenta l  bod ies. These types of decla rations undermine the townsh ip's a uthority which 
has been i n  existence fo r generations .  The unfo reseen consequences of th is type of governmenta l 
a utho rity red istri but ion w i l l  h a rm a l l  leve ls of government in  the state . 

The comments a nd concerns presented for SB 2345 ind icate the b i l l  has  numerous p rob lems.  Th is b i l l  
attem pts to  underm ine  cu rrent law and  to disrupt loca l government a nd create confus ion a bout 
regu lat ion and a uthority . Efforts to ach ieve these objectives should not be ta ken l ight ly .  I fee l  the 
word ing in th is  b i l l  is contrad icto ry, and  often lacks precise la nguage. It  refe rs to "substa ntia l economic 
burden" without a ny defin it ion of the situat ion o r  a ny gu ide l i nes on  how to qua ntify such a situation .  
Th is b i l l ,  i f  passed, wou ld  create uncerta inty a nd d iso rgan ization a t  a l l  leve ls  of government in  the state 
with unp red icta b le  consequences. I strongly endorse a DO N OT PASS recommendation by th is 
com m ittee .  Than k  you .  
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S ixty-s ixth 
Leg is lative Assemb ly 
of North Dakota 

I ntroduced by 

FI RST ENGROSSMENT 

ENGROSSED SENATE BILL 

Senators Wanzek ,  Dotzenrod , Luick 

Representatives Brandenburg ,  D .  Joh nson ,  Pol le rt 

1 A B l  LL for an Act to amend and reenact sections 1 1 -33-02 . 1  , 1 1 -33-22. 23-25- 1 1 ,  23 . 1 -06- 1 5 ,  

2 a-REi--58-03- 1 1 . 1 . and 58-03- 1 7  of the North Dakota Centu ry Code,  relati ng to an imal  feed ing 

3 operations and zon ing  regu lat ions; to provide an effective date ; to provide a conti ngent effective 

4 date ; and to p rovide an expi rat ion date . 

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

6 SECTION 1 .  AMENDMENT. Section 1 1 -33-02 . 1  of the North Dakota Centu ry Code is 

7 amended and reenacted as fol lows: 

8 1 1 -33 -02. 1 .  Farming and ranching regulations - Requirements - Limitations -

9 Definitions. 

1 0  1 .  For pu rposes of th is section : 

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  
1 8  
1 9  

20 

2 1  

22 

23 

24 

a. "ConcentratedAn imal feed ing operation"  means any livestock feeding, handling, 

or holding operation, or feed yard, where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

•.vastes may accumulate. The term does not include normal 'Nintering operations 

for cattlea lot or fac i l i ty. other  than normal winteri ng ope rations for cattle and an 

aquatic an imal product ion fac i l i ty. where the fol lowing condit ions are met: 

ill An imals. other than aquatic an imals, have been. are. or  wi l l  be stabled or 

conf i ned and fed or  mainta i ned for at least forty-five days i n  a twelve-month 

period: and 

@ Crops. vegetation. forage growth. or  postharvest res idues are not sustai ned 

in the normal growing season over any port ion of the lot or faci l ity. 

b .  " Farm ing o r  ranch ing" means cu lt ivat ing land for the product ion of agr icultu ral 

crops or l ivestock, or rais ing , feed ing ,  or produc ing l ivestock ,  poultry, m i l k ,  or fru it .  

The term does not inc lude :  
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2 

3 

4 

5 
6 

7 

8 

9 
1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

Sixty-s ixth 
Leg is lative Assembly 

2. 

( 1 ) The production of t imber or forest products ; or  

(2) The provis ion of g ra in harvest ing or other  farm services by a processor or  

d istr ibutor of farm products or supp l ies i n  accordance w i th  the  te rms of  a 

contract. 

c. " Livestock" i ncl udes beef catt le ,  da i ry catt le ,  sheep ,  swine ,  pou ltry, horses, b ison , 

e lk ,  fu r  an ima ls  raised for the i r  pelts, and any othe r  an imals that are raised,  fed , 

or  produced as a part of farm ing or ranch ing activit ies .  

d .  " Locat ion"  means the setback d istance between a structure ,  fence , or other  

boundary enclos ing a concentratednn an ima l  feed ing  operation ,  i nc lud ing its 

an ima l  waste col lection system , and the nearest occupied residence,  the nearest 

bu i l d i ngs used for nonfarm or nonranch pu rposes, or  the nearest land zoned for 

residentia l ,  recreational , or  commercia l  pu rposes. The term does not inc lude the 

setback d istance for the appl icat ion of manure or for the appl ication of other  

recycled agr icu l tural material under a nutr ient management p lan approved by the 

department of health . 

For pu rposes of th is  section , an imal un its are determ ined as follows: 

&.- One mature dairy cow, whether milking or dry, equals 1 .33 animal units; 

&.- One dairy co•.v, heifer, or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

&.- One weaned beef animal, whether a calf , heifer, steer, or bull, equals 0.75 animal 

Hftt¥. ' 

eh One cow calf pair equals 1 .0 animal unit; 

e-:- One swine •.veighing fifty five pounds [24 .948 l<ilograms] or more equals 0.4 

animal unit; 

f.:- One swine •.veighing less than fifty five pounds [24.948 l<ilograms] equals 0.1 

animal unit; 

§-7 One horse equals 2.0 animal units; 

� One sheep or lamb equals 0 .1  animal unit; 

h- One turl<ey equals 0.0182 animal unit; 

j-:- One chicl<en, other than a laying hen, equals 0.008 animal unit; 

It One laying hen equals 0.012 animal unit; 
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h One duel< equals o.oaa animal unit; and 

� Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

eaeh one thousand pounds f453.59 l<ilograms] whether single or combined 

animal weightprovided in subdiv is ion c of subsect ion 7 of sect ion 23-25- 1 1 .  

5 3 .  A board of  county commissioners may not  p roh ib i t  or prevent the use of  land or 

6 
7 

bu i ld i ngs  for farm ing or ranch ing and may not proh ib i t  or prevent any of the normal 

i nc idents of farm ing or ranch ing .  

8 4 .  A board of  county commiss ioners may not  prec l ude the development of  a 

9 eoneentratedan an imal  feed ing operation i n  the county. 

1 0  5 .  A board of  county commissioners may not p roh ib it the  reasonable d iversif ication or 

1 1  expans ion of a farm ing or ranch i ng operation .  

1 2  6 .  A board o f  county commissioners may adopt regu lat ions that estab l ish d ifferent 

1 3  
1 4  

standards for the location of eoneentratedan imal feed ing operat ions based on the s ize 

of the operat ion and the species and type be ing fed . 

1 5  7 .  I f  a regu lat ion wou ld impose a substant ial economic burden on a eoneentratedan 

1 6  

1 7  

1 8  

1 9  

an ima l  feed ing operation i n  existence before the effect ive date of  the regu lation , the 

board of county commissioners shal l declare that the regu lat ion is  i neffective with 

respect to any eoneentratedan imal  feed ing operation in existence before the effective 

date of the regu lat ion .  

20 8.  a .  A board of county commissioners may estab l ish h igh-density agr icu ltu ral 

2 1  

22 

23 

24 
25 

26 

27 
28 

29 

30 

31  

production d istricts i n  wh ich setback d istances for eoneentratedan imal feed ing 

operations and related agricu ltu ral operations are less than those i n  other 

d istricts . 

b .  A board of county comm iss ioners may estab l i sh ,  around areas zoned for 

residentia l ,  recreationa l ,  or nonag r icultu ral commercial  uses , low-density 

ag r icu ltu ral production d istr icts i n  wh ich setback d istances for 

eoneentratedan imal  feed ing operat ions and re lated ag r icultu ral operations are 

g reater than those in other d istricts; p rovided, the low-density ag ricu ltu ral 

p roduction d istricts may not extend more than one and one-half m i les [2 .40 

k i lometers] from the edge of the area zoned for resident ia l ,  recreational , or 

nonag ricu ltu ral commercial uses . 

Page No .  3 1 9 . 1 1 46.02003 



1 

2 

3 

4 

5 
6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

:ii/' 
Sixty-s ixth 
Leg is lative Assembly 

58 :)3 )'_5' 
�/7(/7 

� 

c.  The setbacks provided for in th is subsection are subject to approval by the 

agricu l ture comm iss ioner and may not vary by more than fifty percent frombe a 

greater d istance than those estab l ished i n  subdiv is ion a of subsection 7 of 

section 23-25- 1 1 .  

d .  For pu rposes of th is subsection ,  a " re lated ag ricu ltu ra l  operation "  means a fac i l ity 

that produces a product or byproduct used by a oonoentratedan an ima l  feed ing 

operat ion . 

A person intend ing to construct an an imal  feed ing operat ion may pet it ion the board of 

county comm issioners for a determ ination whether the an ima l  feed i ng operat ion wou ld 

comply with zon i ng regu lat ions adopted under th is section  and f i led with the state 

department of health under section 1 1 -33-22 before the date the petit ion was received 

by the county. The petit ion must conta in a descript ion of the natu re. scope. and 

locat ion of the proposed an imal  feed ing operation and a s i te map showing road 

access. the locat ion of any structu re. and the d istance from each structu re to the 

nearest section l ine .  I f  the board of county commiss ioners does not object to the 

petit ion with i n  sixty days of rece ipt, the an imal feed i ng operat ion is  deemed in 

compl iance with the county zon ing regu lations. If the county a l lows an imal  feed i ng 

operations as a condit ional use. the county sha l l  i nform the appl icant of the requ i red 

procedures upon rece ipt of the peti t ion. and the condit ional  use regu lat ions in effect at 

the time the county receives the petit ion must control the approval process. except the 

county shal l  make a decis ion on the appl ication with i n  s ixty days of the rece ipt of a 

complete condit ional use perm it appl ication . If the board of county comm iss ioners 

determ ines the an imal feed ing operation wou ld comply with zon i ng regu lat ions or  fa i l s  

to  object under th is  section. the county may not impose add it ional  zon i ng regu lat ions 

re lati ng to the natu re. scope. or location of the an imal  feedi ng operat ion later. provided 

an appl ication is subm itted promptly to the state department of health. the department 

issues a f inal perm it. and construction of the animal feeding operation commences 

with in  #vethree years from the date of the board 's determination or failure to object. 

the department issues its f inal pe rm it and any perm it appeals are exhausted . A board 

of county com miss ioners may not: 
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a. Regu late or impose zon ing restr ictions or requ i rements on an imal  feed ing 

operat ions or other agricu l tural operat ions except as expressly permitted u nder 

th is  section; or 

b .  I mpose water qual i ty, closu re, s ite secu rity, lagoon, or nutr ient plan regulat ions or 

5 requ i rements on an imal feed i ng operat ions.  

6 (Contingent effective date - See note) Farming and ranch ing regulations -

7 Requi rements - Limitations - Definitions . 

8 1 .  For pu rposes of th is section :  

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

a .  "ConcentratedAn imal  feed i ng  operat ion"  means any li1,estocl< feeding , handling, 

or holding operation, or feed yard , 'lt'here animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in 1.vhich animal 

wastes may accumulate. The term does not include normal wintering operations 

for cattlen lot or fac i l i ty, othe r  than normal winter ing operat ions for catt le and an 

aquatic an imal production fac i l ity, where the fol lowing condit ions are met: 

ill An imals, other than aquatic an imals, have been, are, or wi l l  be stab led or 

conf ined and fed or mainta ined for at least forty-five days i n  a twelve-month 

period; and 

ill Crops, vegetation, forage growth, or  postharvest res idues are not susta ined 

i n  the normal growi ng season over any port ion of the lot or fac i l ity. 

b .  " Farm ing  o r  ranch ing"  means cult ivati ng  land for the product ion of agricu l tural 

crops or l ivestock, or ra is i ng ,  feed i ng ,  or  produc ing l ivestock ,  poultry, m i lk ,  or fruit . 

The term does not inc lude :  

( 1 ) The product ion of t imber  or forest products; or 

(2) The provis ion of g ra in  harvest ing or other  farm services by a processor or 

d istributor of farm p roducts or supp l ies i n  accordance with the terms of a 

contract. 

c .  " Livestock" inc l udes beef catt le ,  dai ry catt le ,  sheep,  swine ,  pou ltry, horses, b ison , 

e lk ,  fur  an imals raised for thei r pe lts , and any other  an imals that are raised, fed , 

o r  p roduced as a part of farm ing or  ranch ing activit ies .  

d .  " Locat ion" means the setback d istance between a structure, fence , o r  other  

boundary enclosing a concentratedan an imal  feed ing  operation ,  inc lud ing its 
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an imal waste co l lection system , and the nearest occup ied residence,  the nearest 

bu i l d i ngs used for nonfarm or nonranch purposes, or the nearest land zoned for 

residentia l ,  recreat ional , or  commercial  pu rposes. The term does not i nc lude the 

setback d istance for the appl icat ion of manure or  for the appl icat ion of other  

recycled agr icu l tural material under a nutr ient management p lan approved by the 

department of  envi ronmental qual ity. 

7 2 .  For pu rposes of  th i s  section , an imal un its are determ i ned as follows: 
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a-: One mature dairy cow, whether milking or dry, equals 1 .33 animal units; 

&: One dairy cow, heifer, or bull , other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

&.- One •.veaned beef animal, whether a calf , heifer, steer, or bull, equals 0.75 animal 

tffitF, 

4 One cow calf pair equals 1 .0 animal unit; 

e-: One swine weighing fifty five pounds [24.948 kilograms] or more equals 0.4 

animal unit; 

� One swine weighing less than fifty fro<e pounds [24.948 kilograms] equals 0.1 

animal unit; 

§-:- One horse equals 2.0 animal units; 

A--:- One sheep or lamb equals 0.1 animal unit; 

h- One turkey equals 0.0182 animal unit; 

� One chicken, other than a laying hen, equals 0.008 animal unit; 

k-: One laying hen equals 0.012 animal unit; 

h One duck equals 0.033 animal unit; and 

m-:- Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 l<ilograms] whether single or combined 

animal 'Neightas provided i n  subdivis ion c of subsect ion 7 of sect ion 23. 1 -06- 1 5 .  

27 3. A board of county comm iss ioners may not proh ib i t  or p revent the use of land or 

28 

29 

bu i ld ings for farm ing or ranch ing and may not proh ib i t  or  p revent any of the normal 

i nc idents of farm ing or  ranch ing .  

30 4. A board of county comm iss ioners may not preclude the development of a 

3 1  concentratedan an ima l  feed ing  operation i n  the county. 
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1 5 .  A board o f  county commissioners may not proh ib it t he  reasonable divers if ication or  

2 expans ion of a farm ing or ranch ing  operat ion .  

3 6 .  A board o f  county commissioners may adopt regu lations that estab l ish d ifferent 

4 

5 

standards for the location of concentratednn ima l  feed ing operations based on the s ize 

of the operat ion and the species and type be ing fed . 

6 7 .  I f a regu lat ion would impose a substant ial economic burden on a concentratedan 

7 

8 

9 

1 0  

an ima l  feed ing operation i n  existence before the effect ive date of  the regu lation , the 

board of county commissioners shal l  declare that the regu lat ion is  i neffective with 

respect to any concentratedan imal  feed ing  operation i n  existence before the effective 

date of the regu lation . 

1 1  8 .  a .  A board of  county commiss ioners may estab l ish h igh -density agr icu l tural 
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p roduction d istr icts i n  wh ich setback d istances for concentratednn imal feed ing 

operations and related ag ricu ltu ral operat ions are less than those i n  other 

d istr icts . 

b .  A board of county commiss ioners may estab l i sh ,  around areas zoned for 

residentia l ,  recreational , or nonag r icu ltu ral com mercia l  uses , low-density 

agr icu ltural production d istr icts i n  which setback d istances for 

concentratednn imal feed ing  operat ions and re lated ag ricu l tural operations are 

g reater than those i n  other  d istricts ; provided , the low-density agr icu ltu ral 

p roduction d istr icts may not extend more than one and one-half m i les [2 .40 

k i lometers] from the edge of the area zoned for res ident ia l , recreational , or  

nonag ricu ltu ral commerc ia l  uses. 

c. The setbacks provided for i n  th is subsection are subject to approval by the 

agricu l ture commissioner  and may not vary by more than fifty percent frombe a 

greater d istance than those estab l ished in subdiv is ion a of subsection 7 of 

section 23. 1 -06- 1 5 .  

d .  For purposes of  th is  subsection , a " re lated ag ricu l tura l  operation "  means a fac i l ity 

that produces a product or byproduct used by a concentratednn an imal feed ing 

operation . 

30 � A person i ntend ing to construct an an imal  feed ing operat ion may pet it ion the board of 

3 1  county comm issioners for a determinat ion whether  the an imal  feed i ng operat ion wou ld 
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comply with zon i ng regu lat ions adopted under th is section  and f i led with the 

department of envi ronmental qual ity under section 1 1 -33-22 before the date the 

pet it ion was received by the county. The petit ion must conta in  a descript ion of the 

natu re. scope. and locat ion of the proposed an imal feed i ng operat ion and a s ite map 

showing road access. the location of any structu re. and the d istance from each 

structu re to the nearest sect ion l i ne .  If the board of county com m iss ioners does not 

object to the pet it ion with i n  s ixty days of rece ipt. the an imal feed ing operat ion is 

deemed in compl iance with the county zon ing regu lat ions .  I f the county a l lows an imal  

feed ing operations as a cond it ional use. the county sha l l  i nform the appl icant of the 

requ i red procedu res upon rece ipt of the petit ion. and the condit ional use regu lations in 

effect at the time the county rece ives the petit ion must control the approval process. 

except the county shal l make a decision on the appl icat ion with i n  s ixty days of the 

rece ipt of a complete cond it ional use permit appl icat ion . I f  the board of county 

commiss ioners determ ines the an imal feed ing operat ion wou ld  comply with zon i ng 

regu lations or fa i l s  to object under th is sect ion. the county may not impose add it ional 

zon i ng regulat ions re lat ing to the nature. scope. or l ocat ion of the an ima l  feed i ng 

operat ion late r. provided an appl icat ion is subm itted promptly to the state department 

of health. the department issues a f inal perm it. and construct ion of the an imal feeding 

operat ion commences with in  f+vethree years from the date of the board's 

determination or failure to objectthe department issues its f ina l  perm it and any perm it 

appeals are exhausted . A board of county commissioners may not: 

a .  Regu late or impose zon i ng restr ictions or requ i rements on an ima l  feed i ng 

operat ions or  other  agricu l tura l  operat ions except as expressly perm itted under 

th is section: or 

b. I mpose water qual ity. c losu re. s ite secu rity. lagoon. or n utr ient plan regu lat ions or 

26 requ i rements on an imal feed ing operations . 

27 SECTION 2. AMENDMENT. Sect ion 1 1 -33-22 of the North Dakota Century Code is 

28 amended and reenacted as fol lows: 

29 1 1 -33-22. Regulation of sonsentrated animal feeding operations - Central repository. 

30 -+;--Any zon ing  regu lat ion that perta ins to a coneentratedan an ima l  feedi ng  operation. as 

3 1  __ def ined i n  sect ion 1 1 -33-02 . 1  • and which is promu lgated by a county after Ju ly 3 1 , 
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2007, i s  not effective u nt i l  f i led with the state department of h ealth for inc lus ion i n  the 

centra l  repository establ i shed under sect ion 23-0 1 -30. Any zon i ng  regu lat ion that 

perta ins  to concentrated animal feeding  operations and which was p romu lgated by a 

county before August 1 ,  2007, may not be enforced u nt i l  the regu lat ion i s  f i led with the 

state department of health for inc lus ion in the central repository. 

2. For purposes of this section: 

or holding operation, or feed yard, where animals are concentrated in an area 

that is not normally used for pasture or for gro1Ning crops and in 1Nhich animal 

v,astes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet f66.74 square meters] . The term does not include 

normal wintering operations for cattle. 

fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of GonGentrated animal feeding 

operations - Central repository. 

+:---Any zon i ng regu lat ion that pertains  to a conccntratedan an ima l  feed ing  operation--aoo.,_ 

as def ined i n  sect ion 1 1 -33-02 . 1 ,  i s  not effective u nt i l  f i l ed with the department of 

envi ronmental q ua l ity for inc lus ion i n  the central repository establ ished u nder section 

23. 1 -0 1 - 1 0 . 

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livcstocl< feeding, handling, 

or holding operation, or feed yard, where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 
1t'1astes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet f66.74 square meters]. The term docs not include 

normal wintering operations for cattle. 

b. "Li11estock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

fur animals raised for their pelts. 

SECTION 3. AM ENDMENT. Sect ion 23-25- 1 1  of the North Dakota Century Code is 

amended and reenacted as fol lows: 
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23 -25-1 1 .  Regulation of odors - Rules. (Contingent repeal - See note) 

• 1 .  I n  areas located with i n  a c ity or the area over wh ich a city has exercised extrate rrito r ia l 

zon i ng as def ined i n  sect ion 40-47-0 1 . 1 , a person may not d ischarge i nto the ambient 

a i r  any objectionable odorous a i r  contaminant that measu res seven odor concentrat ion 

u n its or h igher  outs ide the property boundary where the d ischarge i s  occu rri ng .  I f an 

ag r icu ltu ra l  operation as def ined by sect ion 42-04-0 1 has been in operation for more 

than one year, as provided by section 42-04-02 , and the bus iness or  residence making 

the odor compla int  was bu i lt or estab l ished after the agricu l tu ra l  operation was 

estab l ished ,  the measu rement for comp l iance with the seven odor concentrat ion un its 

standard must be taken with i n  one hundred feet [30 .48 meters] of the subsequently 

estab l ished res idence, church , schoo l ,  bus iness , or  pub l ic bu i l d i ng  making the 

compla int  rather than at the property boundary of the ag r icu ltu ra l  operat ion .  The 

measurement may not be taken with i n  f ive hundred feet [ . 1 5  k i lomete r] of the property 

boundary of the agr icu l tural operation .  

1 5  2 .  I n  areas located outside a city or  outside the area over wh ich a c ity has exercised 

1 6  
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extraterr itor ia l  zon ing  as defi ned in  sect ion 40-47-0 1 . 1 , a person may not d ischarge 

i nto the ambient a i r  any object ionable odorous a i r  contam inant that causes odors that 

measure seven odor concentrat ion un its or h igher  as measured at any of the fo l lowing 

locations :  

a .  With in  one hundred feet [30 .48 meters] of  any residence , chu rch , schoo l ,  

bus i ness, or pub l ic  bu i ld ing , o r  with in  a campground or  pub l ic park. An  odor 

measu rement may not be taken at the residence of the owner  or operator of the 

source of the odor, or at any residence, chu rch , school , bus iness, or pub l i c  

bu i ld ing ,  or  with i n  a campground or pub l ic  park, that is  bu i lt or  estab l ished with i n  

one-half m i l e  [ . 80  k i lometer] of the sou rce of t he  odor after t he  sou rce o f  t he  odor 

has been bu i lt or  estab l ished ;  

b .  At any point located beyond one-half mi le [ .80 k i lometer] f rom the sou rce of the 

odor, except for  property owned by the owner or  operator of  the sou rce of the 

odor, or  over which the owner or operator of  the sou rce of the odor has 

pu rchased an odor easement; or 
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c .  I f  a county or townsh ip has zoned or  estab l ished a setback d istance for an an imal  

feed ing  operation wh ich is  g reater than one-half m i l e  [ .80 k i lometer] under either  

sect ion 1 1 -33-02 . 1  or 58-03- 1 1 . 1 ,  or i f  the setback d istance under subsect ion 7 is 

g reater than one-half mi le [ .80 k i lometer] , measurements for comp l iance with the 

seven odor concentration un its standard must be taken at the setback d istance 

rather than one-half mi le [ . 80 k i lometer] from the faci l ity u nder subd ivis ion b ,  

except for any residence , church , schoo l ,  bus i ness, pub l i c  bu i ld i ng ,  park, or 

campground with i n  the setback d istance which was bu i lt or  estab l i shed before 

the an imal feed ing operat ion was estab l ished , un less the an imal feed ing 

operation has obta ined an odor easement from the p re-exist i ng faci l i ty. 

3 .  An odor  measu rement may be taken on ly with a properly mainta ined scentometer, by 

an odor pane l ,  or by another i nstrument or method approved by the state department 

of health , and only by i nspectors cert if ied by the department who have successfu l ly 

com pleted a department-sponsored odor cert if icat ion cou rse and demonstrated the 

ab i l ity to d isti ngu ish various odor samples and concentrat ions .  I f a cert if ied inspector 

measures a violation of this section , the department may send a cert if ied letter of 

apparent noncompl iance to the person caus ing the apparent violat ion and may 

negotiate with the owner or operator for the estab l ishment of an odor management 

p lan and best management p ract ices to address the apparent vio lation .  The 

department shal l g ive the owner  or operator at least f ifteen days to i mp lement the odor 

management p lan .  If the odor problem pers ists , the department may p roceed with an 

enforcement action provided at least two certif ied inspectors at the same t ime each 

measure a vio lat ion and then conf i rm the violat ion by a second odor measurement 

taken by each certif ied i nspector, at least f ifteen m i nutes , but no more than two hours ,  

after the f i rst measurement. 

4. A person is exempt from this sect ion wh i le  spread ing  or  applyi ng  an imal manu re or 

other  recycled ag ricu ltu ral mater ia l  to land in accordance with a nutr ient management 

p lan approved by the state department of health .  A person is  exempt from th is section 

wh i le  spread ing or applying an ima l  manu re or other  recycled agr icu ltu ral mater ial to 

land owned or leased by that person i n  accordance with ru les adopted by the 

department. An owner or operator of a lagoon or waste storage pond perm itted by the 
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department is  exempt from th is sect ion i n  the spri ng  from the t ime when the cover of 

the perm itted lagoon or pond beg ins to melt unt i l  fou rteen days after a l l  the ice cover 

on the lagoon or pond has complete ly melted . Notwithstand i ng  these exempt ions,  a l l  

persons shal l  manage the i r  p roperty and systems to m i n im ize the impact of  odors on 

the i r  ne ighbors .  

6 5 .  Th is  sect ion does not apply to  chem ical compounds that can be i nd iv idual ly measu red 

7 

8 

9 

1 0  

by instruments , other  than a scentometer, that have been designed and proven to 

measure the ind iv idual chem ical or chem ical compound ,  such as hydrogen su l f ide ,  to 

a reasonable degree of sc ient if ic certa inty, and for wh ich the state department of 

health has estab l ished a specif ic l im itat ion by ru le .  

1 1  6 .  For  pu rposes o f  th i s  section , a public parl< is a parl< established by the federal 
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government, the state, or a political subdivision of the state in the manner prescribed 

by la'I,'. For purposes of this section, a campground is� 

a .  " Business" means a commercial bu i ld ing used primar i ly to carry on a for-profi t  or 

nonprofit bus i ness which is  not residential and not used primar i ly to manufactu re 

or produce raw mate r ials. products. or agricu l tu ra l  commod it ies: 

.!2.,_ "Campground"  means a publ ic or private area of land used exc lus ively for 

camping and open to the pub l ic for a fee on a regu lar or  seasonal  basis� 

c .  "Church"  means a bu i l d i ng owned by a re l igious organ ization and used primar i ly 

for re l igious purposes: 

d .  " Park" means a park estab l ished by the federal government. the state. or a 

pol it ical subdiv is ion of the state i n  the manner prescr ibed by law: 

e .  " Pub l ic  bu i ld ing" means a bu i ld ing owned by a county, c ity, townsh ip, school 

d istr ict. park d istr ict. or other  un it of local government: the state: or  an agency, 

industry, i nst itut ion, board, or  department of the state: and 

L "School" means a pub l ic  school or nonprofit. private school approved by the 

superi ntendent of pub l ic  i nstruct ion . 

28 7. a. In a county or townsh ip that does not regu late the natu re, scope,  aRaOr locat ion 

29 

30 

of an an imal  feeding  operation under sect ion 11 aa 02 1 1 -33-02 . 1  o r  sect ion 

58-03- 1 1 . 1 ,  the department shal l  requ i re that any new an ima l  feed ing operation 
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perm itted under chapter 6 1 -28 be set back from any exist i ng residence, church ,  

school , bus iness , publ ic bu i l d i ng ,  park, or campground .  

( 1 ) If there are fewer than three hundred an imal  un its ,  there is  no m in imum 

setback requ i rement .  

(2) If there are at least th ree hundred an imal un its but no more than one 

thousand animal un its , the setback for any an imal operation is  one-half m i le  

[ . 80 k i lometer] . 

(3) If there are at least one thousand one an ima l  un its but no more than two 

thousand an imal un its , the setback for a hog operation is  th ree-fourths m i le  

[ 1 .20 k i lometers] and the setback for  any other an imal operation is one-half 

m i le  [ .80 k i lometer] . 

(4) If there are at least two thousand one an imal un its but no more than five 

thousand an imal un its ,  the setback for a hog operation is one m i le  [ 1 .60 

k i lometers] and the setback for any other  an imal operation is th ree-fou rths 

mi le [ 1 .20 k i lometers] . 

(5) If there are f ive thousand one or more an imal  un its ,  the setback for a hog 

operation is one and one-half m i les [2 .40 k i lomete rs] and the setback for 

any other an imal operation is one m i le [ 1 .60 k i lometers] . 

b .  The setbacks set forth i n  subdiv is ion a d o  not apply i f  the owner o r  operator 

apply ing for the permit obta ins an odor easement from the p re-existi ng use that is 

c loser. 

c .  For  purposes of th is sect ion :  

( 1 ) One matu re dairy cow, whether m i l k ing or dry, equals 1 .33 an imal un its; 

(2) One dai ry cow, heifer or bu l l ,  other than an an imal  described i n  parag raph 1 

equals 1 . 0 an imal un it ;  

(3) One weaned beef an imal , whether a calf , he ife r, steer, or  bu l l ,  equals 0 .75 

an imal un it ;  

(4) One cow-calf pa i r  equals 1 . 0 an imal u n it ;  

(5) One swine weigh ing f ifty-f ive pounds [24 .948 k i lograms] or  more equals 0 .4  

an ima l  un it ;  
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(6) One weaned swine weigh ing less than fifty-f ive pounds [24 . 948 ki lograms] 

equals 0 . 1 an imal  un it ;  • 

8 .  

(7) One horse equals 2 . 0  animal un its; 

(8) One sheep or  weaned lamb equals 0 . 1  an ima l  u n it ;  

(9) One tu rkey equals 0 .0 1 82 an imal un it ;  

( 1 0) One ch icken ,  other than a laying hen, equa ls MGS0. 0 1  an ima l  un it ;  

( 1 1 ) One laying hen equals 0.012 animal unit; 

� One duck or goose equals �-2 an imal u n it ;  and 

�@Any weaned l ivestock not l i sted i n  parag raphs 1 th rough  4-211 equals 1 . 0 

an imal  un it per each one thousand pounds [453 .59 k i lograms] whether 

s ingle or comb ined an imal we ight .  

d .  In a county or townsh ip that regu lates the natu re, scope, or locat ion of an an imal 

feed i ng operat ion under section 1 1 -33-02 . 1  or sect ion 58-03- 1 1 . 1 ,  an appl icant 

for an an imal feed i ng operation perm it shal l submi t  to the department with the 

perm it appl icat ion the zon i ng determ ination made by the county or  townsh ip 

under subsect ion 9 of section 1 1 -33-02 . 1  or subsect ion 9 of section 58-03- 1 1 . 1 , 

un less the an imal feed ing operation is in  existence by January 1 ,  20 1 9, and there 

is no change i n  an imals o r  an imal un its which wou ld resu lt i n  an increase i n  the 

setbacks provided for i n  th is  section . The department may not i mpose addit ional 

odor setback requ i rements. 

e. An an imal  feed i ng operat ion is not subject to zon i ng regu lat ions adopted by a 

county or townsh ip after the date an appl icat ion for the an imal feed i ng operat ion 

is submi tted to the department, provided construct ion of  the an imal  feed i ng 

operat ion commences with i n  f.ivethree years from the date the application is 

submittedf ina l  perm it is issued and any permit appeals are exhausted . U n less 

there is a change to the location of the proposed an imal feed i ng operat ion  or 

there is a change i n  an imal  un its wh ich wou ld resu l t  i n  an increase i n  the 

setbacks under th is sect ion , th is exemption remains i n  effect if the depa rtment  

requ i res the appl icant to  submit  a revised appl ication .  

A perm itted an imal feed ing operation may expand its perm itted capac ity by  twenty-f ive 

percent on one occasion without trigger ing a h igher setback d i stance.  

Page No.  1 4  1 9 . 1 1 46 .02003 

• 



Sixty-s ixth 
Legis lative Assembly 

J
f/ 

.513 �3¥..5 
7/<//t 'l 

1 9 .  Ne ither a county no r  a townsh ip  may regu late or  through any  means impose 

2 restr ict ions or requ i rements on an imal  feed ing  operations or  on other ag r icu ltu ral 

3 operations except as perm itted under sections 11 33 02 1 1 -33-02 . 1  and 

4 58 03 11 58-03- 1 1 . 1  . 

5 SECTION 4. AMENDMENT. Section 23. 1 -06- 1 5 of the North Dakota Centu ry Code is  

6 amended and reenacted as fol lows: 

7 23. 1 -06-1 5. Regulation of odors - Rules. (Contingent effective date - See note) 

8 1 .  I n  areas located with in  a city or  the area over wh ich a city has exercised extrate rritor ial 

9 
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20 

zon i ng  as def ined i n  section 40-47-0 1 . 1 , a person may not d ischarge i nto the ambient 

air any object ionable odorous air contam inant that measu res seven odor concentration 

u n its or h igher outside the property boundary where the d ischarge is  occurring .  I f  an 

ag r icu ltu ra l  operation as defi ned by sect ion 42-04-0 1 has been in operat ion for more 

than one year, as provided by sect ion 42-04-02 , and the person making the odor 

com p la int  was bu i lt or estab l ished after the agr icu ltu ral operation was estab l ished , the 

measurement for compl iance with the seven odor concentration un its standard must 

be taken with in  one hundred feet [30 .48 meters] of the subsequently establ ished 

res idence ,  church ,  schoo l ,  bus iness, or pub l i c  bu i ld i ng  making the compla int rather 

than at the property boundary of the agr icu ltu ral operation .  The measurement may not 

be taken with in  five hundred feet [ . 1 5  k i lometer] of the p roperty boundary of the 

agr icu ltu ral operation .  

2 1  2 .  I n  areas located outside a city o r  outside the area over which a c ity has exercised 

22 

23 

24 

25 

26 

27 

28 

29 

30 

extraterritoria l  zon ing as def ined i n  sect ion 40-47-0 1 . 1 , a person may not d ischarge 

i nto the ambient a i r  any object ionable odorous a i r  contam inant that causes odors that 

measure seven odor concentrat ion un its or  h igher  as measured at any of the fo l lowing 

locations :  

a .  With in  one hundred feet [30.48 meters] of any res idence, church , schoo l ,  

bus iness, o r  pub l ic  bu i ld i ng ,  or with i n  a campground or pub l i c  park. An  odor 

measu rement may not be taken at the residence of the owner or operator of the 

sou rce of the odor, or at any res idence,  church ,  school , bus iness , or pub l ic  

bu i ld i ng ,  or with in  a campground or pub l i c  park ,  that is bu i lt or  estab l ished with i n  
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one-half mi le [ .80 k i lomete r] of the source of the odor after the sou rce of the odor 

has been bu i lt or  estab l ished;  

b .  At any point located beyond one-half m i le  [ . 80 k i lometer] f rom the sou rce of the 

odor, except for property owned by the owner or  operator of the source of the 

odor, o r  over which the owner or operator of the sou rce of the odor has 

pu rchased an odor easement; or 

c .  I f  a county or  townsh ip has zoned or estab l ished a setback d istance for  an an imal  

feed ing  operat ion which is greater than one-half m i le [ .80 k i lometer] under eithe r  

sect ion 1 1 -33-02 . 1  o r  58-03- 1 1 . 1 ,  o r  i f  t he  setback d istance under  subsect ion 7 is  

g reater than one-ha lf m i le  [ . 80 ki lometer] , measurements for comp l iance wi th the 

seven odor concentration un its standard must be taken at  the setback d istance 

rather than one-half m i le  [ . 80 k i lometer] from the fac i l ity under  subd iv is ion b ,  

except for any  residence, church ,  schoo l ,  bus iness,  pub l i c  bu i ld i ng ,  park, o r  

campground with i n  the setback d istance which was bu i lt o r  estab l ished before 

the an ima l  feed ing operation was establ ished , un less the an imal  feed ing 

operation has obta ined an odor easement from the pre-exist i ng  fac i l ity. 

An odor measurement may be taken only with a properly ma inta ined scentomete r, by 

an odor pane l ,  or by another instrument or method approved by the department of 

envi ronmental q ua l i ty, and on ly by inspectors ce rt if ied by the department who have 

successfu l ly completed a department-sponsored odor ce rt if icat ion cou rse and 

demonstrated the ab i l ity to d ist i ngu ish various odor samples and concentrations .  I f a 

cert if ied i nspector measu res a violat ion of th is section , the department may send a 

certif ied letter of apparent noncompl iance to the person caus ing the apparent violat ion 

and may negotiate with the owner or operator for the estab l i shment of an odor 

management p lan and best management practices to address the apparent v io lation .  

The department sha l l  g ive the  owner or operator at least f ifteen days to  imp lement the  

odor management p lan . I f the  odor prob lem persists , the department may proceed 

with an enforcement act ion provided at least two certif ied inspectors at the same t ime 

each measu re a vio lation and then confi rm the violat ion by a second odor 

measurement taken by each certif ied inspector, at least f ifteen m i nutes, but no more 

than two hours ,  after the f i rst measu rement. 
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4 .  A person is  exempt from th is  sect ion wh i le  spread ing  or  applyi ng  an imal  manure or  

other  recycled ag ricu ltu ral mater ia l  to land i n  accordance wi th a nutr ient management 

plan approved by the department of envi ronmental qual i ty. A person is  exempt from 

th is  sect ion wh i le  spread ing or  apply i ng an ima l  manu re or  other  recycled agr icu ltu ral 

mater ia l  to land owned or leased by that person in accordance with rules adopted by 

the department. An owner or operator of a lagoon or waste storage pond perm itted by 

the department is exempt from th is  sect ion in the spr ing from the time  when the cover 

of the perm itted lagoon or pond beg ins to melt  unt i l  fourteen days after a l l  the ice 

cover on the lagoon or pond has completely melted . Notwithstand ing these 

exem pt ions,  a l l  persons shal l manage their p roperty and systems to m i n im ize the 

impact of odors on the i r  neighbors .  

5 .  Th i s  sect ion does not apply to  chem ical compounds that can be ind iv idual ly measu red 

by i nstruments , other  than a scentometer, that have been designed and p roven to 

measure the ind ividual chemical or chem ical compound ,  such as hyd rogen sulf ide,  to 

a reasonable degree of scient if ic certa inty, and for wh ich the department of 

envi ronmental qual ity has estab l ished a specif ic l im itat ion by ru le .  

6 .  For  pu rposes of  th is section , a public park is a parl< established by the federal 

government, the state, or a political subdivision of the state in the manner prescribed 

by law. For purposes of this section, a campground is� 

a .  " Bus iness" means a commercia l  bu i l d i ng used primari ly to  carry on a for-profit o r  

nonprofit bus iness which is  not resident ia l  and not used primari ly to  manufactu re 

or produce raw mate ria ls. products. or agricu l tural commodit ies: 

.b..:. "Campground" means a pub l ic  or pr ivate area of land used exc lus ively for 

camping and open to the pub l ic  for a fee on a regu lar  or  seasonal  basis� 

c .  "Chu rch" means a bu i ld ing owned by a rel igious organ ization and used primar i ly 

for re l igious purposes: 

d .  " Park" means a park estab l ished by the federal government. the state. o r  a 

pol it ical subdivis ion of the state i n  the manner prescribed by law: 

e .  " Pub l ic  bu i ld ing" means a bu i l d i ng owned by a county. c ity. townsh ip. school 

d istrict. park d istr ict. or other  un it of local government: the state: or an agency • 

industry. i nstitut ion. board. or  department of the state: and 
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L. " School"  means a pub l ic  school or nonprofit, private school approved by the 

superi ntendent of pub l ic  i nstruction .  

3 7 .  a .  In  a county or  townsh ip that does not  regu late the natu re, scope,  aRElor locat ion 
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of an an imal  feed ing operation under section 11  aa 02 1 1 -33-02 . 1  or  sect ion 

58-03- 1 1 . 1 ,  the department shal l  requ i re that any new an ima l  feed ing operation 

perm itted under chapter 6 1 -28 be set back from any exist i ng  residence, chu rch ,  

schoo l ,  bus i ness , pub l i c  bu i ld ing ,  park, or  campground .  

( 1 ) If there are fewer than th ree hundred an ima l  u n its , there is  no m i n imum 

setback requ i rement .  

(2) If there are at least th ree hundred an imal u n its but no more than one 

thousand an ima l  un its , the setback for any an ima l  operation is  one-half m i l e  

[ . 80 k i lometer] . 

(3) If there are at least one thousand one an ima l  un its but no more than two 

thousand an imal un its , the setback for a hog operation is th ree-fou rths m i le  

[ 1 .20 k i lomete rs] , and  the setback for any other  an ima l  operation is  one-half 

m i le  [ . 80 k i lometer] . 

(4) If there are at least two thousand one an imal u n its but  no more than five 

thousand an imal un its , the setback for a hog operation is  one m i le  [ 1 .60 

k i lometers] , and the setback for  any other an ima l  operation is  three-fou rths 

mi le [ 1 .20 k i lometers] . 

(5) If there are five thousand one or more an ima l  u n its, the setback for a hog 

operation is one and one-half m i les [2 .40 k i lometers] , and the setback for 

any other animal operation is one m i le  [ 1 .60 k i lomete rs] . 

b .  The setbacks set forth i n  subdiv is ion a do  not apply i f  t he  owner  or  operator 

applyi ng  for the permit obtains an odor easement f rom the p re-existi ng use that is 

c loser. 

c .  For  pu rposes of  th is section :  

( 1 ) One matu re dai ry cow, whether m i lk ing or d ry, equa ls 1 .33 an imal un its; 

(2) One dai ry cow, he ifer or bu l l ,  other than an an ima l  descr ibed i n  parag raph 1 

equals 1 . 0 an imal  un it ;  
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(3) One weaned beef an ima l ,  whether  a calf , he ife r, steer, or  bu l l ,  equals 

0 .75 an imal un it ;  

(4) One cow-calf pai r equals 1 . 0 an imal  un it ;  

(5) One swine weigh ing f ifty-five pounds [24 .948 k i lograms] or  more equals 

0 .4 animal un it ; 

(6) One weaned swine we igh i ng  less than f ifty-five pounds [24 .948 k i lograms] 

equals 0 . 1 an imal un it ;  

(7) One horse equals 2 . 0  an imal un its; 

(8) One sheep or weaned lamb equals 0 . 1  an ima l  u n it ;  

(9) One tu rkey equals 0 .0 1 82 an imal  u n it ;  

( 1 0) One ch icken , other than a laying hen, equals G-:0080. 0 1  an imal un it ;  

( 1 1 ) One laying hen equals 0.012 animal unit; 

� One duck or goose equals �0.2 an imal un it ;  and 

f-1-3,t.(.12.lAny weaned l ivestock not l i sted i n  paragraphs 1 th roug h  �.:11 equals 1 . 0 

an imal  un it per each one thousand pounds [453.59 k i log rams] , whether 

s ingle or combined an imal we ight .  

d .  In  a county or township that regulates the natu re, scope, or  locat ion of an an imal  

feed i ng operation under sect ion 1 1 -33-02 . 1  or sect ion 58-03- 1 1 . 1 ,  an appl icant 

for an an imal feed ing operat ion perm it sha l l  subm it to the department with the 

perm it appl icat ion the zon i ng dete rm inat ion made by the county or townsh ip 

u nder  subsect ion 9 of section 1 1 -33-02 . 1  or subsection 9 of section 58-03- 1 1 . 1 , 

un less the an imal  feed ing operat ion is i n  existence by January 1 ,  20 1 9, and there 

i s  no change in  an imals or an imal  un its wh ich wou ld resu l t  i n  an i ncrease i n  the 

setbacks provided for in th is sect ion . The department may not i mpose add it ional 

odor setback requ i rements . 

e .  An an imal  feed ing operat ion is not subject to zon i ng regulat ions adopted by a 

county or townsh ip after the date an appl icat ion for the an imal  feed i ng operation 

is  submi tted to the department, provided construct ion of the an ima l  feeding 

operation commences with i n  five years f rom the date the appl ication is submitted . 

Un less there is a change to the locat ion of the proposed an imal  feed ing 
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operat ion, th is exemption remains i n  effect if the department requ i res the 

appl icant to submit a revised appl ication . 

3 8 .  A perm itted an imal feed ing operat ion may expand its perm itted capac ity by  twenty-five 

4 percent on one occasion without trigger ing a h igher  setback d istance .  

5 9 .  A county o r  townsh ip may not regu late or impose restr ict ions o r  requ i rements on 

6 an imal  feeding  operations or other agr icu ltu ral operat ions except as perm itted under  

7 sect ions 11  33 02 1 1 -33-02 . 1  and 58 03 11 58-03- 1 1 . 1 .  

8 SECTION 5 .  AMENDMENT. Section 58-03- 1 1 . 1 of the North Dakota Centu ry Code is  

9 amended and reenacted as fol lows: 

1 0  58-03-1 1 . 1 .  Farming and ranching regulations - Requirements - Limitations -

1 1  Definitions . 

1 2  1 .  For pu rposes of th is section : 
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a .  "Goncentrated/\nimal  feed i ng operat ion" means any livestock feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

·wastes may accumulate. The term does not include normal wintering operations 

for cattlea lot or fac i l i ty, other  than normal winter ing operat ions for catt le and an 

aquatic an imal  production faci l i ty, where the fol lowing condit ions are met: 

ill An imals, other  than aquatic an imals, have been, are, o r  wi l l  be stabled or  

conf i ned and fed or mainta ined for  at  least forty-five days i n  a twelve-month 

period; and 

@ Crops, vegetat ion, forage growth, or postharvest res idues are not sustai ned 

i n  the normal growing season over any port ion of the lot or faci l ity. 

b .  " Farm ing or  ranch ing "  means cu lt ivat ing land for t he  p roduct ion o f  agr icu l tural 

c rops or  l ivestock, or  rais ing , feed ing ,  or produc ing l ivestock ,  pou ltry, m i lk ,  or  fru i t .  

The term does not inc lude :  

( 1 ) The production of t imber or forest products ; or  

(2) The provis ion of g ra in harvest ing or other farm services by a processor or  

d istr ibutor of  farm products or suppl ies in  accordance w i th  the terms of  a 

contract. 
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c .  " Livestock" inc l udes beef catt le ,  da i ry catt le ,  sheep,  swine ,  pou ltry, horses , b ison , 

e lk ,  f u r  an imals raised for the i r  pe lts , and any other  an imals that are raised , fed , 

o r  p roduced as a part of farm ing or  ranch ing  activit ies .  

d .  " Locat ion" means the setback d istance between a structure ,  fence , or  other 

boundary enclosing a eoneentratednn an ima l  feed ing  operation ,  inc lud ing its 

an ima l  waste col lection system , and the nearest occupied res idence,  the nearest 

bu i ld ings used for nonfarm or nonranch pu rposes, or the nearest land zoned for 

residentia l ,  recreational , or commerc ia l  pu rposes.  The term does not inc lude the 

setback d istance for the appl icat ion of manu re or for the appl icat ion of other 

recycled ag ricu l tural material u nder a n utrient management p lan approved by the 

state department of health . 

For pu rposes of th is section , an imal  un its are determ ined as follows: 

&.- One mature dairy GO'tY, whether milking or dry, equals 1 .33 animal units; 

&.- One dairy GO'tY, heifer, or bull, other than an animal described in subdivision a 

equals 1 .0 animal unit; 

&.- One weaned beef animal , whether a calf , heifer, steer, or bull, equals 0.75 animal 

� 
eh One cow calf pair equals 1 .0 animal unit; 

e-:- One swine 'tYeighing fifty five pounds [24.948 l(ilograms] or more equals 0.4 

animal unit; 

f.:. One swine '+Yeighing less than fifty fi'o'e pounds [24 .948 l<ilograms] equals 0. 1 

animal unit; 

§-:" One horse equals 2.0 animal units; 

A-:- One sheep or lamb equals 0.1 animal unit; 

h One turl(Oy equals 0.0182 animal unit; 

� One ohiel(On, other than a laying hen, equals 0.008 animal unit; 

k-:- One laying hen equals 0.012 animal unit; 

h One duel< equals 0.033 animal unit; and 

� /\ny livestoel< not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 l<ilograms] whether single or combined 
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animal weightprovided under subdivis ion c of subsect ion 7 of 

sect ion 23 23 11 23-25- 1 1  . 

3 3 .  A board of  townsh ip  supervisors may not proh ib i t  o r  p revent the use of  land or 

4 bu i ld ings for farm ing  or ranch ing  or any of the normal i nc idents of farm ing  or  ranch i ng .  

5 4 .  A regu lat ion may not  prec lude the development of  a eoneentratedan an imal  feed ing  

6 operation i n  the townsh ip .  

7 5 .  A board o f  townsh ip  supervisors may not proh ib i t  t he  reasonable d iversif ication o r  

8 expansion of a farm ing  or ranch ing operat ion .  

9 6 .  A board of  townsh ip  supervisors may adopt regu lations that estab l i sh  d ifferent 

1 0  
1 1  

standards for the locat ion of eoneentratednn imal feed i ng  operations based on the s ize 

of the operat ion and the species and type being fed . 

1 2  7. I f  a regu lat ion wou ld  impose a substantial econom ic bu rden on a eoneentratedan 

1 3  

1 4  

1 5  

1 6 

an imal  feed ing operation i n  existence before the effective date of  the regu lat ion , the 

board of townsh ip  supervisors shal l  declare that the reg u lat ion is  i neffective with 

respect to any eoneentratedan imal feed ing operat ion in existence before the effective 

date of the regu lat ion . 

1 7  8 .  a .  A board of  townsh ip  supervisors may estab l ish h i gh -density ag ricu ltural 

1 8  
1 9  
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product ion d istr icts i n  wh ich setback d istances for eoneentratednn i mal feed ing  

operations and related ag ricu ltu ral operat ions are less than  those i n  other  

d istricts . 

b .  A board of townsh ip  supervisors may estab l ish , around areas zoned for 

res ident ia l ,  recreat iona l ,  or nonagricu ltu ral commerc ia l  uses,  low-density 

agr icu ltu ral p roduct ion d istr icts i n  wh ich setback d istances for 

eoneentratednn i mal feed ing  operations and re lated ag ricu ltu ra l  operations are 

g reater than those in other d istricts ; provided, the low-densi ty ag r icu ltu ral 

p roduct ion d istricts may not extend more than one-half m i le [0 .80 k i lometer] from 

the edge of the area zoned for resident ial , recreat ional , or nonag r icu ltu ral 

commercial  uses . 

c .  The setbacks provided for i n  th is subsection are subject to approval by the 

agricu ltu re comm issioner and may not vary by more than fifty percent frombe a 
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greater d istance than those estab l ished in  subdiv is ion a of subsection 7 of 

section 23-25- 1 1  . 

d .  For pu rposes of th is subsection ,  a " re lated agricu ltu ra l  operation"  means a fac i l ity 

that p roduces a product or byproduct used by a oonoentratednn an imal  feed ing 

operation . 

A person i ntending to construct an an imal  feeding operation may petit ion the board of 

townsh ip supervisors for a determination whether the an imal feed i ng operation wou ld 

comply with zon ing regu lat ions adopted u nder th is section and f i led with the state 

department of health under section 58-03- 1 7 before the date the petit ion was received 

by the townsh ip. The petition must conta in a descript ion of the natu re, scope, and 

locat ion of the proposed animal feed ing operation and a site map showing road 

access, the location of any structure, and the d istance from each structu re to the 

nearest section l i ne .  If the board of townsh ip supervisors does not object to the petit ion 

with i n  s ixty days of rece ipt, the an imal feed ing operat ion is deemed in  compl iance with 

the townsh ip zon ing regu lations .  If the townsh ip a l lows an ima l  feed ing operat ions as a 

condit iona l  use, the township sha l l  i nform the appl icant of the requ i red procedures 

upon rece ipt of the petit ion, and the condit ional use regu lations in effect at the time the 

townsh ip receives the petit ion must control the approval process, except the township 

sha l l  make a decision on the appl ication with i n sixty days of the receipt of a complete 

condit ional  use permit application .  If the board of township supervisors determ ines the 

an ima l  feed ing operation wou ld  comply with zon ing regu lat ions or fai ls  to object under 

th is sect ion, the township may not impose add itional  zon ing regu lat ions relati ng to the 

natu re, scope, or location of the an imal  feed ing operation later, provided an application 

is subm itted promptly to the state department of health, the department issues a f inal  

perm it, and construct ion of the an imal feed ing operat ion commences with in #vethree 

years f rom the date of the board's determination or failure to objeotthe department 

issues its f inal permit and any permit appeals are exhausted . A board of townsh ip 

supervisors may not: 

a. Regu late or impose zon ing restrict ions or requ i rements on an ima l  feed ing 

operations or other agricu ltural operations except as expressly perm itted under 

th is  section: or 
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b .  I mpose water qual i ty, c losure, s ite secu rity, lagoon, or n utr ient  plan regu lat ions or 

2 requ i rements on an ima l  feed ing operat ions . 

3 (Contingent effective date - See note) Farming and ranching regulations -

4 Requirements - Limitations - Definitions. 

5 1 .  For pu rposes of th is  section : 
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a .  "Goncentrated/\nimal  feed ing operat ion" means any livestock feeding, handling, 

or holding operation, or feed yard, where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

wastes may accumulate . The term does not include normal •,vintering operations 

for cattlea lot or fac i l ity, other  than normal winter ing operat ions for catt le and an 

aquatic an imal production fac i l i ty, where the fol lowi ng condit ions are met: 

( 1 )  An imals, other  than aquatic an imals, have been, are, o r  wi l l  be stabled or 

conf ined and fed or  mainta ined for a tota l of forty-five days or more in any 

twelve-month period: and 

(2) Crops, vegetat ion, forage growth, o r  post-harvest res idues are not susta i ned 

i n  the normal growing season over any port ion of the lot or faci l ity. 

b .  " Farm ing  or ranch ing "  means cu ltivat ing land fo r  the product ion of agricu l tura l  

crops or l ivestock ,  or ra is ing ,  feed ing ,  or produc ing l ivestock ,  pou ltry, mi lk ,  or fru i t .  

The term does not inc lude :  

( 1 ) The production of t im ber  or forest products ; or  

(2 ) The provis ion of gra in  harvest ing or other farm services by a processor or  

distr ibutor of  farm products or suppl ies i n  accordance with the terms of  a 

contract. 

c .  " Livestock" inc l udes beef catt le, dai ry catt le ,  sheep , swine ,  pou ltry, horses, b ison , 

e lk ,  fu r  an imals raised for the i r  pelts, and any othe r  an imals that are raised,  fed , 

or  produced as a part of farm ing or ranch ing act ivit ies .  

d .  " Locat ion" means the setback distance between a structu re , fence , or other  

boundary enclos ing a concentratedan an ima l  feed ing  operation ,  i nc lud ing its 

an imal  waste col lection system , and the nearest occup ied res idence,  the nearest 

bu i l d i ngs used for nonfarm or nonranch pu rposes, or  the nearest land zoned for 

res ident ia l ,  recreationa l ,  or commercia l  purposes. The term does not i nc lude the 
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setback d istance for the appl icat ion of manure or for the appl icat ion of other 

recycled agricu l tural mater ial under a nutr ient management p lan approved by the 

department of envi ronmental qua l i ty. 

4 2 .  For pu rposes of th is section ,  an imal u n its are determ ined as follows: 
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&.- One mature dairy eo'A', whether milking or dry, equals 1 .aa animal units; 

&.- One dairy eow, heifer, or bull, other than an animal described in subdivision a 

equals 1 .0 animal unit; 

&.- One weaned beef animal , 'A'hether a ealf , heifer, steer, or bull, equals 0.75 animal 

HRw, 
Eh One eow ealf pair equals 1 .0 animal unit; 

&.- One S'A'ine weighing fifty five pounds [24.948 l(ilograms] or more equals 0.4 

animal unit; 

h One swine 'A'eighing less than fifty five pounds [24 .948 l(ilograms] equals 0.1 

animal unit; 

§-7 One horse equals 2.0 animal units; 

fr. One sheep or lamb equals 0.1 animal unit; 

h- One turlrny equals 0.0182 animal unit; 

t-- One ehielrnn, other than a laying hen, equals 0.008 animal unit; 

k,. One laying hen equals 0.012 animal unit; 

h One duel( equals o.oaa animal unit; and 

m-:- Any livestoel( not listed in subdivisions a through I equals 1 .0 animal unit per 

eaeh one thousand pounds [453.59 l(ilograms] 'A'hether single or combined 

animal weightprovided under subdiv is ion c of subsect ion 7 of section 23. 1 -06- 1 5 .  

24 3 .  A board of  townsh ip supervisors may not proh ib i t  or prevent the  use of  land or  

25 bu i l d i ngs  for farm ing or ranch ing or any of  the normal  inc idents of  farm ing or ranch ing .  

26  4 .  A regu lat ion may not prec lude the  deve lopment o f  a eoneentratedan an imal feed ing 

27 operation i n  the townsh ip .  

28 5 .  A board of townsh ip supervisors may not proh ib i t  the reasonable d iversificat ion o r  

29 expansion of a farm ing or ranch ing  operation .  
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6 .  A board of  townsh ip  supervisors may adopt regu lat ions that estab l ish d i ffe rent 

standards tor the locat ion of concentratednn imal  feed ing  operations based on the s ize 

of the operat ion and the species and type be ing fed . 

4 7 .  I f a regu lation wou ld i mpose a substant ia l  economic  bu rden on a eoneentratedan 

5 

6 

7 

8 

an ima l  feed ing operation  i n  existence before the effective date of  the regu lat ion ,  the 

board of townsh ip  supervisors shal l  declare that the regu lat ion is  i neffective with 

respect to any eoneentratednn imal feed ing operat ion in existence before the effective 

date of the regu lation . 

9 8 .  a .  A board of  townsh ip  supervisors may establ ish h i gh -dens ity agr icu l tural 
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production d istr icts in which setback d istances tor eoneentratednn imal feed ing  

operations and related ag ricu ltu ral operations are less  than those i n  other  

d istricts . 

b .  A board of townsh ip  supervisors may estab l ish , around areas zoned for 

res ident ia l ,  recreat iona l ,  or nonagricu ltu ral commercia l  uses,  low-density 

agr icu l tural p roduction d istr icts i n  wh ich setback d istances tor 

eoneentratednn ima l  feed ing operations and re lated ag ricu ltu ra l  operations are 

g reater than those in other districts; provided, the low-densi ty agr icu ltu ral 

p roduct ion d istr icts may not extend more than one-half m i l e  [0 . 80 k i lometer] from 

the edge of the area zoned for resident ial , recreat ional , or nonag r icu ltu ra l  

commercia l  uses .  

c .  The setbacks provided for i n  th is  subsection are subject to  approval by the 

agricu l ture commiss ioner and may not vary by more than fifty percent frombe a 

greate r d istance than those establ ished i n  subdivis ion a of subsection 7 of 

section 23 . 1 -06- 1 5 .  

d .  For pu rposes of th is  subsect ion, a " re lated ag ricu ltu ra l  operation "  means a fac i l ity 

that produces a product or byproduct used by a eoneentratedan an imal  feed ing  

operation . 

28 � A person intend ing to construct an an imal  feed ing operation may pet it ion the board of 

29 

30 

3 1  

townsh ip supervisors tor a determ ination whether the an imal  feed i ng operat ion wou ld  

comply with zon i ng regu lat ions adopted under th is section  and f i led with the 

department of envi ronmental qual ity under section 58-03- 1 7  before the date the 
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pet i t ion was received by the townsh ip. The peti t ion m ust contai n  a descript ion of the 

natu re, scope, and location of the proposed an ima l  feed i ng operat ion and a site map 

showing road access, the location of any structure, and the d istance from each 

structu re to the nearest section l i ne .  I f  the board of townsh ip supervisors does not 

object to the petit ion with in  sixty days of rece ipt, the an imal  feed i ng operation is 

deemed in compl iance with the townsh ip zon ing regu lations .  I f  the townsh ip al lows 

an ima l  feeding operations as a condit ional use, the townsh ip shal l  i nform the appl icant 

of the requ i red procedures upon rece ipt of the petit ion, and the condit ional use 

regu lat ions i n  effect at the t ime the townsh ip receives the petit ion must control the 

approval process, except the townsh ip sha l l  make a decis ion on the appl ication with i n  

s ixty days of the rece ipt of a complete condit ional use  perm it appl ication .  I f  the board 

of townsh ip supervisors determ ines the an ima l  feed i ng operat ion wou ld comply with 

zon i ng regu lat ions or fai ls to object u nder this section,  the townsh ip may not impose 

addit ional zon i ng regu lations re lat i ng to the natu re, scope, or locat ion of the an imal 

feed i ng operation later, provided an appl icat ion is  subm itted promptly to the state 

department of health, the department issues a f inal  perm it, and construction of the 

an imal feeding operation commences with i n  ftveth ree years from the date ef--.#:le 

board's determination or failure to objectthe department issues its f ina l  perm it and any 

permit appeals are exhausted . A board of township supervisors may not: 

a .  Regu late or impose zon ing restrictions or requ i rements on an imal  feed ing 

operat ions or other agricu ltu ral operat ions except as expressly perm itted under 

th is  section; or 

b .  I mpose water qual ity, c losure, s ite secu rity, lagoon, or nutr ient plan regu lat ions or 

24 requirements on animal feed i ng operat ions . 

25 SECTION 6. AMENDMENT. Sect ion 58-03- 1 7  of the North Dakota Century Code is  

26 amended and reenacted as fol lows: 

27 58-03-1 7. Regulation of oonoentrated animal feeding operations - Central repository. 

28 +:---Any zon ing  regu lat ion that perta ins to a concentratedan an ima l  feed i ng  operation, as 

29 def i ned i n  section 58-03- 1 1 . 1 , and wh ich i s  p romu lgated by a townsh ip  after Ju ly 3 1 , 

30 2007,  is  not effective unt i l  f i led wi th the state department of  h ealth for  inc lus ion i n  the 

3 1  �-- central repository estab l ished under sect ion 23-0 1 -30 . Any zon i ng  regu lation that 
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perta ins to a concentrated an imal feeding operat ion and wh ich was p romu lgated by a 

county or  a townsh ip  before August 1 ,  2007, may not be enforced unt i l  the regu lat ion 

i s  f i led with the state department of health for inc lus ion in the central repository. 

2. For purposes of this seotion: 

or holding operation, or feed yard, \\'here animals are oonoentrated in an area 

that is not normally used for pasture or for gro1.•1ing orops and in whioh animal 

wastes may aeeumulate, or in an area where the spaoe per animal unit is less 

than six hundred square feet [55.74 square meters] . The term does not include 

normal wintering operations for cattle. 

b. "Livestoel<" inoludes beef oattle, dairy oattle, sheep, swine, poultry, horses, and 

1 2  fur animals raised for their pelts. 

1 3  (Contingent effective date - See note) Regulation of sonsentrated animal feeding 

1 4  operations - Central repository. 

1 5  +,--Any zon ing  reg u lation that pertains to a ooncentrated an ima l  feeding  operation-aRa 

1 6  which is promulgated by a township after July a1 , 2007, as defi ned i n  

1 7  section 58-03- 1 1  . 1  , is not effective u nt i l  f i led with the department of environmental 

1 8  q ual ity for inc lus ion i n  the central repository establ ished under  section 23. 1 -0 1 - 1 0 . Afty-

1 9  zoning regulation that pertains to a conoentrated animal feeding operation and which 

20 was promulgated by a county or a township before August 1 ,  2007, may not be 

2 1  enforoed until the regulation is filed with the department of environmental quality for 

22 inclusion in the oentral repository. 

23 
24 

25 

26 
27 

28 
29 
30 

3 1  

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding, handling, 

or holding operation, or feed yard, where animals arc conoentrated in an area 

that is not normally used for pasture or for growing crops and in whioh animal 

wastes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet [55.74 square meters] . The term does not inolude 

normal wintering operations for cattle. 

b. "Livestocl<" inoludes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

fur animals raised for their pelts. 
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1 SECTION 7 .  EFFECTIVE DATE - CONTINGENT EFFECTIVE DATE - EXPIRATION DATE. 

2 The port ions of sect ions 1 � and 4§ of th is Act not subject to an existi ng conti ngency 

3 become effective on August 1 ,  201 9 ,  and remain i n  effect unt i l  the leg is lative counc i l  receives 

4 cert if icat ion from the ch ief of the envi ronmental health sect ion of the state department of health 

5 that a l l  authority, powers , and duties from the envi ronmental health sect ion of the state 

6 department of health have been transferred to the department of envi ronmental qua l i ty. The 

7 remainder  of sect ions 1 � and 4§ become effective on August 1 ,  201 9 ,  if the leg is lative 

8 counc i l  has received certif ication from the ch ief of the envi ronmental health sect ion of the state 

9 department of health that a l l  authority, powers , and dut ies from the envi ronmental health sect ion 

1 0  of the state department of health have been transferred to the department of envi ronmental 

1 1  q ua l i ty. I f ,  by August 1 ,  20 1 9 , the leg islative counc i l  has not rece ived cert if icat ion from the ch ief 

1 2  of the envi ronmental health section of the state department of health that a l l  author ity, powers , 

1 3  and dut ies from the envi ronmental health sect ion of the state department of health have been 

1 4  transferred to the department of envi ronmental q ual i ty, the remainder of sect ions 1 � and 4§ 

1 5  of th is  Act become effective on the date certif icat ion is received . 
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ND House Agriculture Committee 
Representative Dennis  Johnson, Chairman 

Re : Legis lative Testimony of John T. Shockley, Attorney for North Dakota Farm Bureau on Senate 
B i l l  No . 2345 

Chairman Johnson and Members of the Committee : 

Thank you for the opportunity to testify in support of Senate B i l l  No . 2345 . I am John T. Shockley, and I 
serve as the attorney for North Dakota Farm Bureau (NDFB) .  Proposed changes to N .D .C .C .  § §  1 1 -3 3 -
02 . 1 (9) and 5 8-03 - 1 1 . 1 (9) ,  as included i n  Senate B i l l  No .  2345 ,  codify l imitations on  the authority o f  
counties and townships to enact environmental regulations on  animal feeding operations and other 
agricultural operations that have already been pronounced by the North Dakota Supreme Court in 
Ramsey County Farm Bureau v. Ramsey County, 2008 ND 1 75 .  

In Ramsey County, the County passed zoning ordinances, appl icable to animal feeding operations, 
estab l i sh ing restrictions and regulations on air, soil , and water pol lution; registration requirements ; 
permit conditions ;  monitoring of the operation; recordkeeping requirements ; setback requirements ; and 
enforcement provis ions .  Farm Bureau chal lenged these ordinances as outs ide of the authority of the 
County . Supra, 2008 ND 1 75 at ,i,i 1 7, 1 8 . 

The Supreme Court concluded "Ramsey County exceeded its authority in enacting Amendment #2 
because the ordinance regulates more than the location of a feeding operation, the type of animals, and 
size of the operation." Ramsey Cnty. ,  2008 ND 1 75 at ,i,i 26-27. F inding that N .D .C .C .  § §  1 1 -3 3 -02 and 
1 1 -3 3 -02 . 1 only authorized the County "to regulate the location of animal feeding operations, the type of 
animals a feeding operation may contain and the s ize of the operation," the Supreme Court declared that 
"[a] county may not enact environmental regulations for animal feeding operations as part of its zoning 
ordinances .  The Legis lature gave the authority to adopt environmental regulations for animal feeding 
operations to the North Dakota Department of Health," as provided in "N .D .C .C .  ch. 23-25 (air pol lution 
contro l) ; N .D .C .C .  ch. 6 1 -28  (control ,  prevention, and abatement of pol lution of surface waters) ;  and 
N.D.  Admin. Code ch. 3 3 - 1 6-03 . 1  (Department of Health regulations to control pol lution from animal 
feeding operations) ." Ramsey Cnty. ,  2008 ND 1 75 at ,i 26 .  

Fargo 
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Phone: 701 -298-2200 I 1 -800-367-9668 

Bismarck 
4900 Ottawa St. I PO Box 2793, B ismarck, ND 58502-2793 

Phone: 701 -224-0330 I 1 -800-932-8869 
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The proposed changes to N .D .C .C .  § §  1 1 -33 -02 . 1 (9) and 5 8-03 - 1 1 . 1 (9) incorporate the hold ing of 
Ramsey County into the North Dakota Century Code by expressly l im it ing the authority of counties and 
townships to that provided by the Legis lature and leaving environmental considerations to the North 
Dakota Department of Health . I have attached a copy of the Ramsey County deci s ion to my testimony 
for reference.  

P lease support Senate B i l l  No.  2345 . Thank you for your consideration .  
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755 N.W.2d 920 
Supreme Court of North Dakota. 

RAMSEY COUNTY FARM BUREAU and 
Dan Plemel, Plaintiffs and Appellants 

V. 

RAMSEY COUNTY, a political subdivision 
of the State of North Dakota, and Board of 
County Commissioners of Ramsey County, 
North Dakota, Defendants and Appellees. 

No. 20080054. 
I 

Sept. 23, 2008 .  

Synopsis 
Background: Farm bureau and other individual brought 
action against county seeking declaratory judgment that 
zoning ordinances relating to animal feeding operations 
were void and unenforceable . The District Court, 
Ramsey County, Northeast Judicial District, Lee A. 
Christofferson, J . ,  entered summary judgment in county's 
favor, and plaintiffs appealed. 

Holdings: The Supreme Court, Crothers, J . ,  held that: 

[ 1 ]  county substantially complied with notice requirements 
for publication of adopted ordinance; 

[2] trial court should have examined ordinance under law 
in effect at time of hearing, not under repealed law in effect 
at time suit was commenced; and 

[3] county exceeded its authority in enacting zoning 
ordinance governing large animal feeding operations to 
extent ordinance regulated more than location of feeding 
operation, type of animals, and size of operation. 

Affirmed in part; reversed in part; remanded. 

West Headnotes ( 1 1 )  

[1] Zoning and Planning 

[2] 

[3] 

[4] 

[5] 

(= Filing, publication, and posting;minutes 
and findings 
Publication of amended zoning ordinance 
governing animal feeding operations nine 
months after ordinance was adopted 
substantially complied with statutory 
requirement that notice of adopted ordinance 
be published in official county newspaper 
" [i]mmediately" after adoption. NDCC 1 1-
33-09 .  

Cases that cite this headnote 

Statutes 
(,.,. Mandatory or directory statutes 

Use of the word "shall" in a statute ordinarily 
creates a mandatory duty. 

1 Cases that cite this headnote 

Statutes 
G= Mandatory or directory statutes 

Statutory provisions concerning the 
performance of duties by public officers 
within a specified time are generally construed 
to be directory so that the interests of private 
parties and the public will not be injured 
because of the delay .  

1 Cases that cite this headnote 

Municipal Corporations 
Co= Publication 

The immediate publication requirement for 
an ordinance is intended to ensure order 
and promptness, and without a showing 
of prejudice, noncompliance with that 
requirement alone will not invalidate an 
ordinance . 

2 Cases that cite this headnote 

Zoning and Planning 
�,.;., Concurrent or Conflicting Regulations; 

Preemption 
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(6) 

[7] 

[81 

(91 

A county cannot validly enact a zoning 
ordinance that contravenes federal or state 
law. 

1 Cases that cite this headnote 

Declaratory Judgment 
(= Necessity 

In an action for declaratory judgment, there 
must be a justiciable controversy, ripe for a 
judicial determination. NDCC 32-23-06. 

3 Cases that cite this headnote 

Declaratory Judgment 
(;= Advisory opinions 

Uniform Declaratory Judgments Act does not 
give a court the power to render advisory 
opinions or determine questions not essential 
to the decision of an actual controversy. 
NDCC 32-23-06. 

3 Cases that cite this headnote 

Counties 
(= Legislative control of acts, rights, and 

liabilities 
A valid statute repeals an earlier ordinance 
that conflicts with the statute because a county 
only has the authority granted to it, and that 
authority may be modified or taken away at 
the will of the Legislature . 

Cases that cite this headnote 

Declaratory Judgment 
f.:-..,. Constitutional and Statutory Provisions 

Declaratory Judgment 
<:= Zoning ordinances 

In action for declaratory judgment to 
determine validity of zoning ordinance 
governing large animal feeding operations, 
trial court should have examined ordinance 
under law in effect at time of hearing, not 
under repealed law in effect at time suit was 
commenced. 
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Cases that cite this headnote 

[10) Zoning and Planning 
(>-> Agriculture, farming, and rural uses 

County exceeded its authority in enacting 
zoning ordinance governing large animal 
feeding operations to extent ordinance 
regulated more than location of feeding 
operation, type of animals, and size of 
operation, insofar as authority to adopt 
environmental regulations for animal feeding 
operations had been granted to Department 
of Health . NDCC 1 1-3 3-02, 1 1-33-02. 1 ,  23-
25-1 1 (9) . 

Cases that cite this headnote 

[ 11 1  Zoning and Planning 
{.;; Agriculture, farming, and rural uses 

A county may not enact environmental 
regulations for animal feeding operations as 
part of its zoning ordinances .  

Cases that cite this headnote 

Attorneys and Law Firms 

*921 John T. Shockley (argued) and Michael D. Nelson 
(on brief), Ohnstad Twichell, P .C. , West Fargo, ND, for 
plaintiffs and appellants . 

Daniel L. Gaustad (argued) and Ronald F. Fischer (on 
brief), Pearson Christensen & Clapp, PLLP, Grafton, ND, 
for defendants and appellees. 

Opinion 

CROTHERS, Justice. 

[il. l ]  Ramsey County Farm Bureau and Dan Plemel 
("plaintiffs") appeal from a summary judgment dismissing 
their declaratory judgment action against Ramsey 
County and the Ramsey County Board of County 
Commissioners ("Ramsey County") .  The plaintiffs 
argue the Ramsey County zoning ordinance regulating 
animal feeding operations is invalid because Ramsey 
County did not comply with post-enactment statutory 
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publication requirements, the ordinance regulates matters 
preempted by • state law, the ordinance is not a 
zoning ordinance and Ramsey County did not have 
authority to enact the ordinance. We conclude Ramsey 
County substantially complied with post-enactment 
*922 statutory publication requirements. We further 

conclude, however, the district court erred in declaring 
the validity of the ordinance under the repealed version 
of N.D.C.C .  ch. 1 1-33 ,  and we conclude Ramsey County 
exceeded its authority under the current law in enacting 
the ordinance . We affirm in part, reverse in part, and 
remand. 

I 

[if 2] In 2004, the Ramsey County Commission adopted an 
ordinance, Amendment # I to the Ramsey County Zoning 
Ordinance for Animal Feeding Operations, to regulate 
animal feeding operations within the county . In May 
2006, the Ramsey County Commission contemplated 
changes to the ordinance and had the first reading of 
Amendment # 2 to the Ramsey County Ordinances for 
Large Animal Feeding Operations. On June 20, 2006, the 
Ramsey County Commission voted to adopt Amendment 
# 2; however, notice of the adopted ordinance was not 
published in the official county newspaper until March 23 
and 30, 2007 . 

[ii 3] On June 7, 2006, the plaintiffs brought a 
declaratory judgment action against Ramsey County 
seeking a declaration that Amendment # 1 is invalid and 
later amending the complaint to include a claim that 
Amendment # 2 is also invalid .  The plaintiffs argued the 
ordinances are invalid because Ramsey County exceeded 
its authority under state law, the ordinances conflict with 
and are preempted by state law and Ramsey County 
did not satisfy post-enactment statutory publication 
requirements . Both parties moved for summary judgment. 

[ii 4] The district court granted Ramsey County's motion 
for summary judgment and dismissed the case. The court 
concluded Amendment # 1 was stricken in its entirety 
when Amendment # 2 was enacted;  Ramsey County 
substantially complied with the statutory publication 
requirements and the plaintiffs were not prejudiced by 
the publication delay; Ramsey County did not exceed its 
zoning authority when it enacted Amendment # 2; and 
state laws and regulations do not expressly or impliedly 

1._ \/ f' r T l  I ' 11/ \ ' · . ( !  

preempt the ability of Ramsey County to enact the zoning 
ordinance. 

II 

[ii 5] On appeal, declaratory judgment actions are reviewed 
under the same standards as other cases. N.D.C .C .  § 32-
23--07; Nationwide Mut. Ins. Cos. v. Lagodinski, 2004 ND 
147, ,r 7, 683 N.W.2d 903 . 

[if 6] The standard of review for summary judgment is well­
established. and this Court has explained :  

"Summary judgment is  a procedural device for 
promptly disposing of a lawsuit without a trial if  there 
are no genuine issues of material fact or inferences 
which can reasonably be drawn from undisputed facts, 
or if the only issues to be resolved are questions of law. 
'Whether summary judgment was properly granted is 
"a question of law which we review de novo on the 
entire record. '  " On appeal, this Court decides if the 
information available to the trial court precluded the 
existence of a genuine issue of material fact and entitled 
the moving party to summary judgment as a matter of 
law." 

Peoples State Bank of Truman, Inc. v .  Molstad Excavating, 
Inc. , 2006 ND 1 8 3 ,  ,i 1 7, 721 N.W.2d 43 (quoting Zuger v. 
State, 2004 ND 1 6, ,r 7, 673 N.W.2d 6 1 5) .  

III 

(l] [if 7] The plaintiffs argue Amendment # 2 is 
invalid because Ramsey County failed to comply 
with mandatory statutory publication requirements for 
enacting *923 county zoning ordinances, which require 
a county to immediately publish notice of the adopted 
ordinance in the official county newspaper. The plaintiffs 
contend notice of the ordinance was not published until 
approximately nine months after it was adopted and that 
the ordinance is therefore invalid. 

[ii 8] After adopting a zoning ordinance, N .D.C.C .  § 1 1-
33--09 requires a county to publish notice of the adopted 
ordinance in the official county newspaper: 

i ' 1 ; 1 1 5 
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"Upon adoption of any resolution 
or any amendment thereto, the 
county auditor shall file a certified 
copy thereof with the recorder. 
Immediately after the adoption 
of any such resolution or any 
amendment thereto, the county 
auditor shall cause notice of the 
same to be published for two 
successive weeks in the official 
newspaper of the county and in 
such other newspapers published in 
the county as the board of county 
commissioners may deem necessary . 
Said notice shall describe the nature, 
scope, and purpose of the adopted 
resolution, and shall state the times 
at which it will be available to the 
public for inspection and copying 
at the office of the recorder. Proof 
of such publication shall be filed in 
the office of the county auditor .  If 
no petition for a separate hearing is 
filed pursuant to section 1 1-33-10 ,  
the resolution or amendment thereto 
shall take effect upon the expiration 
of the time for filing said petition . "  

[� 9 ]  Ramsey County admits i t  did not strictly comply 
with N.D.C.C.  § 1 1-33--09 because notice of the adoption 
of Amendment # 2 was not published until March 
2007 . Ramsey County argues, however, it substant ially 
complied with the post-enactment procedures ,  the 
plaintiffs had notice the ordinance had been approved and 
the plaintiffs have not claimed they were prejudiced by the 
failure to strictly comply with the statutory requirements. 

[� 1 0] In Homer Twp. v. Zimney, 490 N.W.2d 256, 
257 (N.D. 1 992), the township failed to comply with a 
statutory pre-enactment notice requirement because it did 
not publish notice of a meeting at which it passed an 
ordinance .  This Court held the ordinance was invalid 
because the statutory pre-enactment notice requirement 
was mandatory and the township did not either strictly or 
substantially comply with the notice requirement. Id. at 
259-60 . 

'�- 1 'I • (.. • 1 1  ' I  ( p 

(� 1 1 ] In Pulkrabek v. Morton County, 3 89 N .W.2d 609, 
6 1 1 (N.D . 1 986) ,  the Pulkrabeks argued county ordinances 
were invalid because the county did not strictly comply 
with the county auditor's statutory general filing duty, 
requiring the auditor to index documents in a reception 
book to establish proof of publication. This Court 
concluded the county ordinances were effective even 
though the county did not strictly comply with the county 
auditor's statutory duties because the county satisfied the 
procedural requirements for zoning by filing proof of 
publication in a storage vault in the courthouse basement, 
which was sufficient to meet the requirement that proof be 
filed with the county auditor's office. Id. at 6 1 2 .  

[� 1 2] Thus this Court has considered whether an 
ordinance is invalid when statutory requirements have 
not been met, and we have held a county does not 
have to strictly comply with all post-enactment statutory 
procedures for enacting a valid zoning ordinance. This 
Court has said, "Procedural requirements contained in 
state zoning enabling statutes 'are [generally] regarded as 
mandatory, and a substantial failure to comply will render 
an ordinance invalid . '  " Homer Twp. , 490 N.W.2d at 258 
(emphasis added) . 

[21 [31 [41 [,r 1 3] Section 1 1-33-09 , N.D.C .C . ,  states, 
" [T]he county auditor *924 shall cause notice of the 
same to be published for two successive weeks in the 
official newspaper of the county . . .  . ' ' Use of " [t]he word 
' shall' in a statute ordinarily creates a mandatory duty ."  
Homer Twp. , 490 N.W.2d at  259.  Under the terms of 
N.D.C .C .  § 1 1 -33-09, a county has a mandatory duty to 
publish notice of an adopted ordinance, and the ordinance 
does not become effective until after the county has 
complied with that requirement. However, " [s] tatutory 
provisions concerning the performance of duties by public 
officers within a specified time are generally construed 
to be directory so that the interests of private parties 
and the public will not be injured because of the delay. ' ' 
Solen Pub. Sch. Dist. No. 3 v. Heisler, 3 8 1 N.W.2d 20 1 ,  
204 (N.D . 1 986) .  If mandatory construction i s  required, 
harsh, unfair, or absurd consequences may result. Id. The 
immediacy requirement is intended to ensure order and 
promptness, and without a showing of prejudice, non­
compliance with the immediacy requirement alone will 
not invalidate the ordinance. Cf id. (fifteen-day time 
period was intended to ensure order and promptness, and 
without a showing of prejudice, failure to strictly comply 
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20 . . .  , the location and the use of 
buildings and structures and the use, 
condition of use, or occupancy of 
lands for residence, recreation, and 
other purposes . "  

Section 1 1-33-02, N.D . C.C . ,  limited a county's authority 
to enact zoning ordinances regulating concentrated 
feeding operations: 

"2. A board of county commissioners may regulate the 
nature and scope of concentrated feeding operations 
permissible in the county . . . .  

" 3 .  A regulation may not preclude the development 
of a concentrated feeding operation in the county . 
A regulation addressing the development of a 
concentrated feeding operation in the county may 
set reasonable standards ,  based on the size of the 
operation, to govern its location." 

Section 23-25-1 1 (9), N.D.C.C. ,  explicitly limited a 
county's authority to regulate animal feeding operations :  
"Neither a county nor a township may regulate or through 
any means impose restrictions or requirements on animal 
feeding operations or on other agricultural operations 
except as permitted under sections 1 1-33-02 and 5 8-03-
1 1 . "  

[ii 2 1 ]  The district court applied the statutes in effect at the 
time the suit was commenced, concluded Ramsey County 
had the authority to enact Amendment # 2 and the 
ordinance was not pre-empted by state law, and granted 
Ramsey County's motion for summary judgment. The 
court concluded the county did not exceed its autho1ity 
because Amendment # 2 regulates the nature, scope and 
location of animal feeding operations, which is permitted 
under N.D .C.C.  ch. 1 1-33 .  The court also concluded the 
ordinance did not conflict with state law, rather it i s  more 
comprehensive *926 than state law and addresses several 
issues state law ignores. 

161 [7) [ii 22] The purpose of the Declaratory 
Judgment Act is "to settle and to afford relief from 
uncertainty and insecurity with respect to rights, s tatus, 
and other legal relations, and it is to be construed 
and administered liberally. "  N.D.C.C.  § 32-23-1 2. In a 
declaratory judgment action " [t]he court may refuse to 
render or enter a declaratory judgment or decree where 
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such judgment or decree, if rendered or  entered, would 
not terminate the uncertainty or controversy giving rise to 
the proceeding." N.D.C .C .  § 32-23-06. There must be a 
justiciable controversy, ripe for a judicial determination. 
See Saefke v. Stenehjem, 2003 ND 202, ii 1 2, 673 N.W.2d 
4 1 . " 'The Unifonn Declaratory Judgments Act does not 
give a court the power to render advisory opinions or 
determine questions not essential to the decision of an 
actual controversy.' " Richland County Water Res. Bd v. 
Pribbernow, 442 N.W.2d 9 1 6, 9 1 8  (N.D . 1 989) (quoting 
Davis v. Dairyland County Mut. Ins. Co. of Texas, 582 
S .W.2d 59 1 ,  593 (Tex.Civ.App. 1 979)) .  

[8] [ii 23]  Chapter 1 1-33 ,  N.D.C.C. ,  which gives counties 
authority to enact zoning ordinances and places limits 
on those ordinances, was amended in 2007,  and the 
amendments became effective August 1 ,  2007.  However, 
the district court did not consider whether the ordinance 
is valid under this current version of the law. A valid 
statute repeals an earlier ordinance that conflicts with the 
statute because a county only has the authority granted 
to it, and that authority may be modified or taken away 
at the will of the Legislature. State ex rel. City of Minot 
v. Gronna, 79 N.D. 673, 59 N.W.2d 5 1 4, 530 ( 1 953) .  
Generally, in an enforcement action the validity of the 
ordinance at the time the action commences or when 
the cause of action accrues is important to resolving the 
case . See Homer Twp. , 490 N.W.2d at 258 (a party may 
challenge the validity of a zoning ordinance as a defense 
in an enforcement action). Cf, White v. Altru Health 
Sys. , 2008 ND 48,  ii 1 1 , 746 N.W.2d 1 73 (the date the 
cause of action accrued should be used to determine which 
version of a statute applies , because statutes generally do 
not apply retroactively) . However, this is a declaratory 
judgment action to determine if Ramsey County's animal 
feeding operation ordinance is currently valid, and the 
current law must be used. Otherwise, our decision and 
that of the district court are theoretical and advisory 
statements about what the repealed law might have done. 
Cf Jones v. Temmer, 57 F.3d 92 1 ,  922-23 ( 1 0th Cir. 1 995) 
(plaintiffs sought declaration of whether state statute 
was constitutional , while appeal was pending, the prior 
law was amended rendering complaint moot); Taxpayers 
For the Animas-La Plata Referendum v. Animas-La 
Plata Water Conservancy Dist. , 739 F.2d 1472, 1 478-79 
( 1 0th Cir . 1 984) (statute that validated water conservancy 
districts after a suit commenced challenging the formation 
of a district, mooted plaintiffs claims relating to the 
formation of the district) . 
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[91 [ii 24) The district court's declaration regarding the 
validity of Amendment # 2 was based on the version of 
the statutes in effect at the time the action commenced, 
N.D.C.C. ch. 1 1-3 3 (2005). However, at the time of 
the court's decision, those provisions had been repealed 
by N.D .C.C. ch. 1 1-33 (2007); therefore, the question 
the court answered was moot. But the issue for which 
the plaintiffs sought review was not moot because the 
declaration could have and should have been made under 
the successor and current version of the law, N.D .C.C. ch. 
1 1-33 (2007). 

*927 (10) [ii 25] The 2007 amendments to N.D.C.C. ch. 
1 1-33 clarify a county's authority to regulate concentrated 
feeding operations . Counties are statutorily granted the 
general authority to enact zoning ordinances under 
N.D.C.C.  § 1 1-33-0 1 ,  which provides: 

"For the purpose of promoting 
health, safety, morals , public 
convenience, general prosperity, and 
public welfare, the board of county 
commissioners of any county may 
regulate and restrict within the 
county , subject to section 1 1-33-20 
and chapter 54-2 1 . 3 ,  the location 
and the use of buildings and 
structures and the use, condition 
or use, or occupancy of the lands 
for residence, recreation, and other 
purposes . "  

However, "a [county] cannot validly enact a zoning 
ordinance that contravenes federal or  state law ."  
Mountrail County v .  Hoffman, 2000 ND 49 ,  ,r 7 ,  607 
N.W.2d 90 1 .  Section 1 1-33-02, N.D.C.C . ,  authorizes a 
county to divide the county into districts and to enact 
suitable regulations to carry out N.D.C.C .  § 1 1-33--0 1 ,  
subject to the limits placed on the county in N.D .C.C. 
§ 1 1-33--02. 1 .  Section 1 1-33--02. 1 ,  N.D .C .C . ,  limits a 
county's regulations regarding farming and ranching: 

" 1 .  For purposes of this section: 

a. "Concentrated feeding operation" means any 
livestock feeding, handling, or holding operation, 

' \ ' [  T L  .'l \' ; , . ·· . I . 

or feed yard, where animals are concentrated in 
an area that is not normally used for pasture or 
for growing crops and in which animal wastes 
may accumulate . The term does not include normal 
wintering operations for cattle. 

d .  "Location" means the setback distance between 
a structure, fence, or other boundary enclosing a 
concentrated feeding operation, including its animal 
waste collection system, and the nearest occupied 
residence, the nearest buildings used for nonfarm 
or nonranch purposes, or the nearest land zoned 
for residential, recreational, or commercial purposes . 
The term does not include the setback distance for 
the application of manure or for the application of 
other recycled agricultural material under a nutrient 
management plan approved by the department of 
health . 

"4. A board of county 
commissioners may not preclude 
the development of a concentrated 
feeding operation in the county . 

"6 .  A board of county commissioners may adopt 
regulations that establish different standards for the 
location of concentrated feeding operations based on 
the size of the operation and the species and type being 
fed. 

"7 .  If a regulation would impose a substantial economic 
burden on a concentrated feeding operation in existence 
before the effective date of the regulation, the board of 
county commissioners shall declare that the regulation 
is ineffective with respect to any concentrated feeding 
operation in existence before the effective date of the 
regulation. 

"8 .  a. A board of county commissioners may establish 
high-density agricultural production districts in 
which setback distances for concentrated feeding 
operations and related agricultural operations are 
less than those in other districts . 
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did not preclude action) . We conclude N.D.C .C .  § 1 1-
33-09 creates a mandatory duty to  publish the enacted 
ordinance before the ordinance becomes effective . See 
O'Hare v. Town of Park River, I N .D .  279 , 280, 47 
N.W. 3 80, 3 8 1  ( 1 890) (proposed by-law did not become 
effective because it was never published) . However, the 
immediate publication requirement is not mandatory and 
only necessitates substantial compliance. 

[ii 14] While Ramsey County did not immediately publish 
notice of the adopted ordinance in the official county 
newspaper, it did publish notice on its website and in the 
official county newspaper in March 2007 . We conclude 
Ramsey County substantially complied with the notice 
requirements of N.D.C.C.  § ll-33--09.  Therefore, the 
ordinance became effective after both the notice was 
published in the official county newspaper and the time 
had expired for filing a petition for a separate hearing 
under N.D.C.C. § 1 1-3 3- 1 0 .  

[ii 1 5] Furthermore, w e  note that this i s  a declaratory 
judgment case and not an enforcement action and the 
plaintiffs have not demonstrated they were prejudiced 
by the delay. The plaintiffs do not dispute that Ramsey 
County complied with the pre-enactment statutory 
requirements, giving notice of the potential ordinance and 
of any meetings to discuss its enactment .  The plaintiffs 
had actual notice of the ordinance and amended their 
complaint to include claims about Amendment # 2 shortly 
after the county commission adopted the ordinance . 
Additionally, the ordinance did not become effective and 
could not be enforced until notice was published and the 
county substantially complied with N.D.C.C .  § 1 1-33-09 . 

[ii 1 6] We conclude Ramsey County substantially 
complied with N.D .C.C.  § 1 1-33--09 and the ordinance is 
not invalid for failure to strictly comply with the statutory 
publication requirement. 

IV 

[ii 1 7] The plaintiffs argue Amendment # 2 is invalid 
because it conflicts with and regulates matters pre-empted 
by state law; Ramsey County did not have the authority 
to enact the ordinance ; and the amendment is not a 
zoning ordinance but is instead a set of comprehensive 
regulations to license, permit, and monitor the health and 

potential air and water pollution aspects of animal feeding 
operations. 

(if 1 8] Amendment # 2 is a comprehensive zoning 
ordinance for animal feeding operations. The purpose 
of the ordinance *925 is to protect R amsey County 
from pollutants generated by animal feeding operations 
and to promote the health, safety and welfare of 
the citizens of Ramsey County. Amendment # 2 
includes restrictions on air, soil and water pollution; 
registration requirements; permit conditions, including 
requirements for site assessment with soil borings 
or soil evaluations, an operation and maintenance 
plan, a nutrient utilization plan, closure requirements 
and closure plan, and fee requirements and financial 
assurances; requirements for monitoring the operation; 
record keeping requirements; setback requirements ; 
and enforcement provisions. Although many of the 
requirements in the ordinance are similar to State Health 
Department regulations for controlling pollution from 
animal feeding operations, see N.D. Admin. Code ch. 33-
1 6-03. 1 ,  Amendment # 2 provides additional regulations. 

[SJ [ii 1 9] A county has the authority and powers 
granted to it by law. N.D. Const. art. VII, § 2 ("Each 
political subdivision shall have and exercise such powers 
as provided by law.") ;  City of Fargo v. Cass County, 
286 N.W.2d 494, 500 (N.D . 1 979). See also Burlington 
Northern and Santa Fe Ry. Co. v. Benson County Water 
Res. Dist. , 2000 ND 1 82,  ii 7, 6 1 8 N.W.2d 1 55 ("A 
political subdivision's 'rights and powers are determined 
and defined by law. '  "); Hart v. Bye, 76 N.W.2d 1 39 ,  
144 (N.D. 1 956) (counties are political subdivisions). " [A) 
[county] cannot validly enact a zoning ordinance that 
contravenes federal or state law. '' Mountrail County v. 
Hoffman, 2000 ND 49, ii 7, 607 N.W.2d 90 1 .  

[ii 20] When this suit was commenced in 2006, N .D .C.C. 
§ 1 1-33-D l  gave counties  authority to enact zoning 
ordinances: 

"For the purpose of promoting 
health, safety, morals, public 
convenience, general prosperity, and 
public welfare, the board of county 
commissioners of any county may 
regulate and restrict within the 
county, subject to section 1 1-33-
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b. A board of county commissioners may establish, 
around areas zoned for residential, recreational, 
or nonagricultural commercial uses, low-density 
agricultural production districts in which setback 
distances for concentrated *928 feeding operations 
and related agricultural operations are greater than 
those in other districts; provided, the !ow-density 
agricultural production districts may not extend 
more than one and one-half miles [2 .40 kilometers] 
from the edge of the area zoned for residential, 
recreational, or nonagricultural commercial uses . "  

Section 23-25-1 1 (9), N.D.C.C. ,  states, "Neither a county 
nor a township may regulate or through any means impose 
restrictions or requirements on animal feeding operations 
or on other agricultural operations except as permitted 
under sections 1 1-33.....02 and 58-03-1 1 . "  

(11 ]  [i[ 26] A county only has the authority granted to it. 
N .D.  Const. art . VII, § 2 ("Each political subdivision shall 
b.ave and exercise such powers as provided by law. "); City 
of Fargo v. Cass County, 286 N.W.2d 494, 500 (N.D. 1 979) . 
Sections 1 1-33-02 and 1 1-33---02. 1 ,  N.D.C .C . ,  give a 
co nty authority to regulate the location of animal feeding 
operations , the t e of animals a eeding operation may 
contain and the size of the operation. Section 23-25-1 1  (9) , 
N.p .C.C. ,  explicitly linii:ts a county's ·authority to regulate 
animal feeding operations and states that a county may do 
no more than regulate the location of the operation, size 

. ' 
of operation and .type o animal. A county may not enact 
environmental regulations for animal feeding operations 
as part of its zoning ordinances. The Legislature gave the 
authority to adopt environmental regulations for animal 
feeding operations to the North Dakota Department of 
Health. See N.D.C.C. ch . 23-25 (air pollution control); 
N .D.C.C. ch. 6 1-28 (control. prevention, and abatement 
of pollution of surface waters), N .D. Admin. Code ch. 

3 3-1 6--03 . 1  (Department of Health regulations to control 
pollution from animal feeding operations) . 

[� 7] We conclude Ramsey County cxceeded Jts authority 
in enacting Amendment # 2 because the ordinance 
regulates more than the location of a feeding operation, 
the type of animals and size of the operation. Therefore 
Amendment # 2 is invalid to the extent that it regulates 
more than N.D.C.C. ch. 1 1-33 (2007) authorizes . 
However, Amendment # 2 provides, "If any paragraph, 
sentence, clause or phrase of this ordinance is for any 
.i;eason held to be invalid or unconstitutional by a court 
of competent jurisdiction , such decision shall not affect 
the validity of the remaining portion of this ordinance. " 
We reverse the district court's decision and remand for 
further proceedings to determine whether portions of the 
ordinance are still valid. 

V 

[if 28] We conclude Ramsey Cow1ty substantially 
complied with post-enactment statutory publication 
requirements ,  but the district court erred by declaring the 
validity of Amendment # 2 under the repealed version of 
N.D.C.C.  ch. 1 1-3 3 .  We further conclude Ramsey County 
exceeded its authority in enacting Amendment # 2 under 
the current law. We affirm in part , reverse in part, and 
remand for proceedings consistent with this opinion . 

(if 29] GERALD W. VANDE WALLE, C.J. , 
MARY MUEHLEN MARING, CAROL RONNING 
KAPSNER and DALE V. SANDSTROM, JJ . ,  concur. 

All Citations 
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Troy Coons "Yfr/1/f ..-------------
Northwest La ndowners Assoc iat ion 
House Agricu ltu re Com mittee 
Test imony for SB 2345 
Apri l 4, 2019 

NW.���ta 
NORTHWEST LANDOWNERS ASSOCIATION 

Good morn i ng, Cha i rman  Johnson and  mem bers of the com m ittee, tha nk  you for tak ing my 
test imony i nto cons iderat ion today. 

My n ame  is  Troy Coons, and I am the Cha i rma n of the Northwest La ndowners Association .  
Northwest La ndowners Associat ion represents over 525 fa rmers, ra nchers, a nd  property 
owners i n  No rth Da kota . Northwest La ndowners Assoc iat ion is a nonprofit orga n izat ion, a nd I 
a m  not a pa id  lobbyist .  

Northwest La ndowners Associat ion is i n  opposit ion to p roposed a mendments to SB 2345 . 
On  pages 4, 7, 22-23,  a nd 26 of SB 2345, the la nguage be low is a mended as  i nd icated .  

greater 

Page 4, l i n e  1, after "su bsection" insert"a re su bject to approva l by the agricu ltu re 
com m iss ioner a nd" 

Page 4, l i n e  1, overstr ike "va ry by more tha n fifty" 
Page 4, l i n e  2, overstr ike "percent from" a nd  i nsert immed iate ly thereafter "be a 

d i stance than" 

Northwest La ndowners Assoc iat ion is opposed to th i s  proposed amend ment beca use i t  
e l im i nates loca l contro l  a nd the ab i l ity of loca l govern ment to regu l ate i ssues d i rect ly im pact ing 
i ts  c it izens .  Decis ions  on loca l zon i ng issues and setbacks, such as those at issue here, shou ld be 
made by the l oca l zon i ng authorit ies (townsh i ps and cou nt ies) and it does not make sense to 
ass ign th i s  respons i b i l ity to a state agency. 

No rthwest La ndowners Assoc iat ion has a lways supported loca l control a nd  loca l governments, 
a n d  therefore requests that the House Agricu l ture Com m ittee reject these parti cu l a r  
a mendments wh ich  remove th i s  loca l contro l .  

Tha n k  you  for ta k ing the  t ime  to  cons ider  ou r  comments. 

S i ncere ly, 

Troy Coons, Cha i rman 
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Sixty-sixth 
Legislative Assembly 
of North Dakota 

Introduced by 

FIRST ENGROSSMENT 

ENGROSSED SENATE BILL NO. 2345 

Senators Wanzek, Dotzenrod, Luick 

Representatives Brandenburg, D. Johnson, Pollert 

1 A BILL for an Act to amend and reenact sections 1 1-33-02 . 1 , 1 1-33-22. 23-25-1 1 ,  23.1-06-1 5 ,  

2 aAe-58-03-1 1 .1 . and 58-03-1 7  of the North Dakota Century Code, relating to animal feeding 

3 operations and zoning regulations; to provide an effective date; to provide a contingent effective 

4 date; and to provide an expiration date. 

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

6 SECTION 1 .  AMENDMENT. Section 1 1 -33-02 . 1  of the North Dakota Century Code is 

7 amended and reenacted as follows: 

8 11-33-02. 1 .  Farm ing and ranching regulations - Requ irements - Lim itations -

9 Definitions. 

1 0 1 .  For purposes of  this section: 

1 1  
1 2  
1 3  
1 4  
1 5  
1 6  
1 7 
1 8  
1 9  
20 
2 1  
22 
23 
24 

a. "Goneentrated/\n imal feeding operation" meanG any livestoel< feeding, handling, 

or holding operation, or feed yard , ·where animals are concentrated in an area 

that is not normally used for pasture or for gro•.11ing crops and in which animal 

'ivastes may accumulate. The term does not include normal wintering operations 

for eattlea lot or facility, other than normal wintering operations for cattle and an 

aquatic animal production facility, where the following conditions are met: 

ill Animals. other than aquatic animals. have been, are. or will be stabled or 

confined and fed or maintained for at least forty-five days in a twelve-month 

period; and 

.(21 Crops. vegetation. forage growth. or postharvest residues are not sustained 

in the normal growing season over any portion of the lot or facility. 

b .  "Farming or  ranching" means cultivat ing land for the production of agricultural 

crops or livestock, or raising, feeding, or producing livestock, poultry, milk, or fruit. 

The term does not include: 
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2. 

(1 ) The production of timber or forest products ; or 

(2) The provision of grain harvesting or other farm services by a processor or 

distributor of farm products or supplies in accordance with the terms of a 

contract. 

c. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, bison, 

elk, fur animals raised for their pelts, and any other animals that are raised, fed, 

or produced as a part of farming or ranching activities. 

d. "Location" means the setback distance between a structure, fence, or other 

boundary enclosing a concentratedan animal feeding operation, including its 

animal waste collection system, and the nearest occupied residence, the nearest 

buildings used for nonfarm or nonranch purposes, or the nearest land zoned for 

residential, recreational, or commercial purposes. The term does not include the 

setback distance for the application of manure or for the application of other 

recycled agricultural material under a nutrient management plan approved by the 

department of health. 

For purposes of this section, animal units are determined as follov�·s: 

a:- One mature dairy cow, whether milking or dry, equals 1 .33 animal units; 

&. One dairy cow, heifer, or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

e:- One •Neoned beef animal, •Nhether a calf, heifer, steer, or bull, equals 0.75 animal 

d-:- One cow calf pair equals 1 .0 animal unit; 

&.- One swine weighing fifty five pounds [24.948 l(ilograms] or more equals 0.4 

animal unit; 

f:- One swine weighing less than fifty five pounds [24.948 ldlograms] equals 0. 1 

animal unit; 

� One horse equals 2.0 animal units; 

A-:- One sheep or lamb equals 0.1 animal unit; 

h One turl(ey equals 0.0182 animal unit; 

j;- One chicl(en, other than a laying hen, equals 0.008 animal unit; 

k-:- One laying hen equals 0.012 animal unit; 
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h One duel< equals 0.033 animal unit; and 

ffr. Any livestocl< not listed in subdivisions a through I equals 1.0 animal unit per 

each one thousand pounds f453.59 kilograms] whether single or combined 

animal 'Neightprovided in subdivision c of subsection 7 of section 23-25- 1 1 .  

5 3. A board of county commissioners may not prohibit or prevent the use of land or 

6 

7 

buildings for farming or ranching and may not prohibit or prevent any of the normal 

incidents of farming or ranching. 

8 4. A board of county commissioners may not preclude the development of a-

9 concentratedan animal feeding operation in the county. 

1 0  5 .  A board of county commissioners may not prohibit the reasonable diversification or 

1 1  expansion of a farming or ranching operation . 

1 2  6. A board of county commissioners may adopt regulations that establish different 

1 3  
1 4  

standards for the location of concentratedanimal feeding operations based on the size 

of the operation and the species and type being fed. 

1 5  7. If a regulation would impose a substantial economic burden on a concentrated.sill... 

1 6  
1 7  

1 8  

animal feeding operation in existence before the effective date of the regulation , the 

board of county commissioners shal l  declare that the regu lation is ineffective with 

respect to any eoneentratedanimal feeding operation in existence before the effective 

1 9  date of the regulation. 

20 8. a. A board of county commissioners may establish high-density agricu ltural 

2 1  

22 

23 

24 
25 

26 

27 

28 

29 

30 

3 1  

production districts i n  which setback distances for coneentratedanimal feeding 

operations and related agricu ltural operations are less than those in other 

districts. 

b. A board of county commissioners may establish, around areas zoned for 

residential ,  recreational , or nonagricultural commercial uses, low-density 

agricu ltural production districts in which setback distances for 

concentratedanimal feeding operations and related agricultural operations are 

greater than those in other districts; provided, the low-density agricu ltural 

production districts may not extend more than one and one-half miles [2 .40 

kilometers] from the edge of the area zoned for residential, recreational, or 

nonagricu ltural commercial uses. 
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c. The setbacks provided for in this subsection may not vary by more thaA fifty 

pereeAt fromexceed those established in subdivision a of subsection 7 of section 

23-25-11 unless the county has compelling, objective evidence a greater setback 

is necessary. in wh ich case the setbacks may exceed those established in 

subdivision a of subsection 7 of section 23-25-11 by no more than fifty percent. If 

a setback under this subsection is greater than the corresponding setback 

established i n  subdivision a of subsection 7 of section 23-25-11 . a person whose 

an imal feeding operation will be affected by the setback may request the 

department of agriculture mediate any disagreement between the person and the 

board of county commissioners regarding the length of the setback. The 

department of agricultu re then shall provide mediation services that may include 

the assistance of an ombudsman . If mediation does not result in agreement 

between the parties. the person that requested the med iation may bring a claim 

against the board of county commissioners in  a district court of competent 

jurisdiction . 

d.  For purposes of this subsection, a "related agricultural operation" means a facility 

that produces a product or byproduct used by a eoneentratedan animal feeding 

operation . 

A person intending to construct an animal feeding operation may petition the board of 

county commissioners for a determination whether the animal feeding operation would 

comply with zoning regulations adopted under this section and filed with the state 

department of health under section 11-33-22 before the date the petition was received 

by the county. The petition must contain a description of the nature scope. and 
location of th e proposed animal feeding operation and a site map showing road 

access. the location of any structure, and the distance from each structure to the 

nearest section l ine. If the board of countv commissioners does not obiect to the 

petition within sixty days of receipt, the animal feeding operation is deemed in 

compliance with the county zoning regulations. If the county anows animal feeding 

operations as a conditional use. the county shall inform the applicant of the required 

procedures upon receipt of the petition. and the conditional use regulations in effect at 

the time the county receives the petition must control the approval process. except the 
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county shall make a decision on  the application  within sixty days of the receipt of a 

complete conditional use permit application. If the board of county commissioners 

determines the animal feeding operation would comply with zoning regulations or fails 

to object under this section. the county may not impose additional zoning regulations  

relating to  the nature, scope, or  location o f  the animal feeding operation later. provided 

an application  is submitted promptly to the state department of health, the department 

issues a final permit. and construction of the animal feeding operation  commences 

within fivetbree years from the date of the boaFel's elcterminatjon or failure to objeet. 
the department issues its final permit and any permit appeals are exhausted. A board 

of county commissioners may not :  

a. Regulate or impose zoning restrictions or reguirements on  animal feeding 

operations or other agricultural operations except as expressly permitted under 

this section: or 

b. Impose water guality. closure, site security. lagoon, or nutrient plan regulations or 

1 5  reguirements on  animal feeding operations. 

1 6  (Contingent effective date - See note) Farm ing and ranching regulations -

1 7  Requirements - Lim itations - Definitions. 

1 8  1 .  For purposes of this section :  

1 9  
20 

2 1  
22 

23 

24 
25 

26 
27 

28 

29 

a. "GonccntratedAnimal feeding operation"  means any livestocl( feeding, handling, 

or holding operation, or feed yard, 'h'here animals are concentrated in an area 

that is not normally used for pasture or for gro·Ning crops and in which animal 

wastes may accumulate. The term does not include normal 1Nintering operations 

for cattleo lot or facility, other than normal wintering operatio ns for cattle and an 

aguatic animal production facility, where the following conditions  are met: 

ill Animals. other than aquatic animals. have been. are. or will be stabled or 

confined and fed or maintained for at least forty-five days in a twelve-month 

period: and 

.(21 Crops. vegetatio n, forage growth, or postharvest residues are not sustained 

in the normal growing season  over any portion of the lot or facility. 

Page No. 5 1 9 . 1 1 46 .02006 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

Sixty-sixth 
Legislative Assembly 

2 .  

b .  "Farming or ranching" means cultivating land for the production of agricultural 

crops or livestock, or raising ,  feeding ,  or producing livestock, poultry, milk, or fruit. 

The term does not include: 

(1) The production of timber or forest products ; or 

(2) The provision of grain harvesting or other farm services by a processor or 

distributor of farm products or supplies in accordance with the terms of a 

contract. 

c .  "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses , bison ,  

elk, fur animals raised for their pelts , and any other animals that are raised, fed, 

or produced as a part of farming or ranching activities. 

d .  "Location" means the setback distance between a structure, fence, or other 

boundary enclosing a coneentratedan animal feeding operation ,  including its 

animal waste collection system, and the nearest occupied residence, the nearest 

buildings used for nonfarm or nonranch purposes, or the nearest land zoned for 

residential, recreational , or commercial purposes. The term does not include the 

setback distance for the application of manure or for the application of other 

recycled agricultural material under a nutrient management plan approved by the 

department of environmental quality. 

For purposes of this section ,  animal units are determined as follo·Ns: 

a:- One rnature dairy cow, 1Nhether milldng or dry, equals 1 .33 anirnal units; 

&. One dairy co¼v, heifer, or bull, other than an anirnal described in paragraph 1 

equals 1 .0 anirnal unit; 

e-:- One 'Neaned beef anirnal, whether a calf, heifer, steer, or bull, equals 0.75 anirnal 

a-:- One cow calf pair equals 1.0 anirnal unit; 

&.- One swine weighing fifty fi•te pounds [24.948 l<ilograrns] or rnore equals 0.4 

anirnal unit; 

f: One swine weighing less than fifty five pounds [24.948 l<ilograrns] equals 0.1 

anirnal unit; 

§-:" One horse equals 2.0 anirnal units; 

A-:- One sheep or larnb equals 0.1 anirnal unit; 
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i-:- One turl<ey equals 0.0182 animal unit; 

J-; One chicken, other than a laying hen, equals 0.008 animal unit; 

*-" One laying hen equals 0.012 animal unit; 

h One duel<: equals 0.033 animal unit; and 

S/3 a 3tt5 
4-lt-;c; 

#! 

m-:- Any livestock not listed in subdivisions a through I equals 1.0 animal unit per 

each one thousand pounds (453.59 l<ilograms] 'Nhether single or combined 

7 animal weightas provided in  subdivision c of subsection 7 of section 23.1-06-15. 

8 3. A board of county commissioners may not proh ib it or prevent the use of land or 

9 

1 0  
build ings for farming or ranch ing and may not proh ib it or prevent any of the normal 

incidents of farming or ranching. 

1 1  4. A board of county commissioners may not preclude the development of a-

1 2  concentratednn an imal feed ing operation in  the county. 

1 3  5. A board of county commissioners may not proh ibit the reasonable d iversification or 

1 4  expansion of a farming or ranching operation . 

1 5  6. A board of county commissioners may adopt regulations that establish d ifferent 

1 6  
1 7  

standards for the location of concentratedan imal feeding operations based on the s ize 

of the operation and the species and type being fed . 

1 8 7. If a regulation would impose a substantial economic burden on a concentratedgfi_ 

1 9  
20 

2 1  

22 

anjmal feed ing operation i n  existence before the effective date of the regulation, the 

board of county commissioners shall declare that the regulation is ineffective with 

respect to any concentratednn imal feeding operation in existence before the effective 

date of the regulation. 

23  8. a. A board of county commissioners may establish h igh-density agricultural 

24 
25 
26 

27 

28 

29 

30 

3 1  

production d istricts i n  wh ich setback d istances for eoneentratedan imal feed ing 

operations and related agricultural operations are less than those i n  other 

d istricts. 

b. A board of county commissioners may establish , around areas zoned for 

residential, recreational, or nonagricultural commercial uses, low-density 

agricultural production districts in which setback d istances for 

eoneentratednn imal feeding operations and related agricultural operations are 

greater than those i n  other d istricts ; provided , the low-density agricultural 
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.9.,, 

production districts may not extend more than one and one-half miles [2.40 

kilometers] from the edge of the area zoned for residential , recreational ,  or 

nonagricultural commercial uses . 

c. The setbacks provided for in this subsection may not vary ey more than fifty 

percent fromexceed those established in subdivision a of subsection 7 of section 

23 . 1 -06-1 5 unless the county has compelling, objective evidence a greater 

setback is necessary, in which case the setbacks may exceed those established 

in subdivision a of subsection 7 of section 23 . 1 -06-1 5 by no more than fifty 

percent. If a setback under this subsection is greater than the corresponding 

setback established in subdivision a of subsection 7 of section 23. 1 -06-1 5, a 

person whose animal feeding operation will be affected by the setback may 

request the department of agriculture mediate any disagreement between the 

person and the board of county commissioners regarding the length of the 

setback. The department of agriculture then shall provide mediation services that 

may i nclude the assistance of an ombudsman .  If med iation does not result in 

agreement between the parties, the person that requested the mediation may 

bring a claim against the board of county commissioners in a district court of 

competent jurisdiction . 

d .  For purposes of this subsection , a "related agricultural operation" means a facility 

that produces a product or byproduct used by a eoneentratedan animal feeding 

operation .  

A person intending to construct a n  animal feeding operation may petition the board of 

county commissioners for a determination whether the animal feeding operation would 

comply with zoning regulations adopted under this section and filed with the 

department of environmental quality under section 1 1-33-22 before the date the 

petition was received by the county. The petition must contain a description of the 

nature. scope. and location of the proposed animal feeding operation and a site map 

showing road access. the location of any structure. and the distance from each 

structure to the nearest section line. If the board of county commissioners does not 

object to the petition within sixty days of receipt. the animal feeding operation is 

deemed in compliance with the county zoning regulations.  If the county allows animal 
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feeding operat ions as a condit ional use, the county shall i nform the applicant of the 

requi red procedures upon receipt of the petition. and the cond itional use regulations in 

effect at the time the county receives the petition must control the approval process. 

except the county shall make a decision on the appl ication within sixty days of the 

receipt of a complete conditional use permit application .  If the board of county 

commissioners determines the an imal feed i ng operation would comply with zon ing 

regulations or fai ls to object under th is section. the county may not impose additional 

zoning regulations relating to the nature. scope. or location of the animal feeding 

operation later. provided an application is submitted promptly to the state department 

of health, the department issues a final permit. and construction of the an imal feeding 

operation commences with in  fivethree years from the date of the boaFEl's 
determination or failure to objeetthe department issues its final permit and any permit 
appeals are exhausted . A board of county commissioners may not: 

a, Regulate or impose zon ing restrict ions or requi rements on animal feeding 

operations or other agricultural operations except as expressly permitted under 

th is section: or 

b. Impose water quality. closure, site security. lagoon. or nutrient plan regulations or 

requi rements on animal feeding operations. 

1 9  SECTION 2. AMENDMENT. SectioR 1 1 -33-22 of the North Dakota Century Code is 

20 amended and reenacted as fol lows: 

2 1  11 -33-22. Regulatlon of eoneentrated animal feeding operations - Central repository. 

22 +.--Any zoning regu lation that pertains to e eoAeentrated:an animal feeding operation....a§.. 

23 defined irn section 11..,33:02.1. and which is promt:1lgated by a county after Ju ly 31 , 

24 2007 , is not effective until filed with the state department of health for inclusion in the 

25 central repository establ ished under section 23-01-30. Any zoning regulation that 

26 pertains to eonoeAtFBted animal feeding operations and which was promulgated by a 

27 county before August 1,  20.07, may not be enforced unti l the regulation is filed with the 

28 state department of health for inclusion in the central repository. 

2. For purposes ofthis seetioA: 29 

30 

3 1  
a. "GoAoeAtrated animal foediRg operation" fflOaf.ls any lii.iesteek fooc:Ung, Mndlif.lg, 

or holding operation. or-feed yard, whore anirnels -ef.O eonoentF.atod--in an eree 
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that is Aet Aermelly used fer pasture er fer growiAg ereps end iA whieh eAimel 

wastes may eeeum1:1lete, or iA en area where the speoe per animal unit is less 

than si:K hundred square feet (66.74 square meters). Tt:ie tefffl dees net inelude 

Aermel winteriAg eperetiens fer eettle. 

e. "U-.•esteok" ineludes eeef eettle, -deiry oettle, sheep, swine, peultfy, hoFSes, end 

fur animals raised fer tt:ieir pelts. 

7 (Contingent effective date - See note) Regulation of eoAeeAtreted animal feeding 

8 .operations - Central repository. 

9 +.--Any· zoning regu lation that pertains to a eeAeentreted:slQ animal feeding operation-8fl6� 

1 0  as defined in section 11-33-0-2,1, is not effective until filed with the department of 

1 1  environmental quality for inclusion in the central repository established under section 

1 2  2'3.1-01-1'0 .  

1 3  

1 4  
1 5  
1 6  
1 7  
1 8  
1 9  
20 

2. Per purpeses of'tt:iis seetien: 

a. "Geneentreted animal feeding epeF.etieA" meaAs any littesteok feeding, heAaliAg, 

er t:ielaing operetien, er feed yaf.EI, wheFE> eAimels ere eeneentf.Otea in BA eFee 

tt:iet is Aet Aermelly uses fer pasture er fer grewiAg oreps eAa in 'llhloh animal 

wastes may eeoumulete, er iA en area where tt:ie speoe per eAimel UAit is less 

tt:ieA si:K t:iuAarea square feet (66.74 squeFC meteFS). Tt:ie term dees Aet iAeluEle 

AeF.mel winteriAg eperetiens fer oettle. 

e. "LittesteelE" iAoluEles eeef oettle, dairy eettle, st:ieep, swiAe, peultcy., t:ierses, end 

2 1  fur eAimels raised fer tt:ieir pelts. 

22 SECTION 3. AMENDMENT. Section 23-25-1 1 of the North Dakota Century Code is 

23 amended and reenacted as follows: 

24 23-25-1 1 . Reg ulation of odors - Rules. (Contingent repeal - See note) 

25 1 .  In areas located within a city or the area over which a city has exercised extraterritorial 

26 
27 
28 
29 

30 

3 1  

zoning as defined in section 40-47-01 . 1 ,  a person may not discharge into the ambient 

air any objectionable odorous air contaminant that measures seven odor concentration 

units or higher outside the property boundary where the discharge is occurring.  If an 

agricultural operation as defined by section 42-04-01 has been in operation for more 

than one year, as provided by section 42-04-02 , and the business or residence making 

the odor complaint was built or established after the agricultural operation was 
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2 .  

established, the measurement for compliance with the seven odor concentration units 

standard must be taken within one hundred feet [30.48 meters] of the subsequently 

established residence, church, school, business, or public building making the 

complaint rather than at the property boundary of the agricultural operation .  The 

measurement may not be taken within five hundred feet [ .15 kilometer] of the property 

boundary of the agricultural operation .  

I n  areas located outside a city or outside the area over which a city has exercised 

extraterritorial zoning as defined in section 40-47-01.1, a person may not discharge 

into the ambient air any objectionable odorous air contaminant that causes odors that 

measure seven odor concentration units or higher as measured at any of the following 

locations: 

a. Within one hundred feet [30.48 meters] of any residence, church, school, 

business, or public building, or within a campground or public park. An odor 

measurement may not be taken at the residence of the owner or operator of the 

source of the odor, or at any residence, church, school, business, or public 

building, or within a campground or public park, that is built or established within 

one-half mile [.80 kilometer] of the source of the odor after the source of the odor 

has been built or established; 

b .  At any point located beyond one-half mile [ .80 kilometer] from the source of the 

odor, except for property owned by the owner or operator of the source of the 

odor, or over which the owner or operator of the source of the odor has 

purchased an odor easement; or 

c. If a county or township has zoned or established a setback distance for an animal 

feeding operation which is greater than one-half mile [.80 kilometer] under either 

section 11 -33-02.1 or 58-03-11 . 1 ,  or if the setback distance under subsection 7 is 

greater than one-half mile [ .80 kilometer] , measurements for compliance with the 

seven odor concentration units standard must be taken at the setback distance 

rather than one-half mile [.80 kilometer] from the facility under subdivision b ,  

except for any residence, church, school, business, public building, park, or 

campground within the setback distance which was built or established before 
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the animal feeding operation was established, unless the animal feeding 

operation has obtained an odor easement from the pre-existing facility. 
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3 3. An odor measurement may be taken only with a properly maintained scentometer, by 

4 

5 
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1 0  
1 1  

1 2  
1 3  

1 4  

1 5  

1 6  

1 7  

an odor panel, or by another instrument or method approved by the state department 

of health, and only by inspectors certified by the department who have successfully 

completed a department-sponsored odor certification course and demonstrated the 

ability to distinguish various odor samples and concentrations .  If a certified inspector 

measures a violation of this section, the department may send a certified letter of 

apparent noncompliance to the person causing the apparent violation and may 

negotiate with the owner or operator for the establishment of an odor management 

plan and best management practices to address the apparent violation. The 

department shall give the owner or operator at least fifteen days to implement the odor 

management plan . If the odor problem persists, the department may proceed with an 

enforcement action provided at least two certified inspectors at the same time each 

measure a violation and then confirm the violation by a second odor measurement 

taken by each certified inspector, at least fifteen minutes, but no more than two hours, 

after the first measurement. 

1 8  4. A person is exempt from this section while spreading or applying animal manure or 

1 9  other recycled agricultural material to land in accordance with a nutrient management 

20 

2 1  
22 

23 

24 
25 

26 

27 
28 

plan approved by the state department of health. A person is exempt from this section 

while spreading or applying animal manure or other recycled agricultural material to 

land owned or leased by that person in accordance with rules adopted by the 

department. An owner or operator of a lagoon or waste storage pond permitted by the 

department is exempt from this section in the spring from the time when the cover of 

the permitted lagoon or pond begins to melt until fourteen days after all the ice cover 

on the lagoon or pond has completely melted. Notwithstanding these exemptions, al l 

persons shall manage their property and systems to minimize the impact of odors on 

their neighbors. 

29 5 .  This section does not apply to chemical compounds that can be individually measured 

30 

3 1  

by instruments, other than a scentometer, that have been designed and proven to 

measure the individual chemical or chemical compound, such as hydrogen sulfide, to 
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a reasonable degree of scientific certainty, and for which the state department of 

health has established a specific limitation by rule. 

3 6. For purposes of this section, a public parlc is a parlc established by the federal 
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government, the state, or a political subdi'vision of the state in the manner prescribed 

by lmv. For purposes of this section, a campground is� 

a. "Business" means a commercial building used primarily to carry on a for-profit or 

nonprofit business which is not residential and not used primarily to manufacture 

or produce raw materials, products, or agricultural commodities: 

.b... "Campground" means a public or private area of land used exclusively for 

camping and open to the public for a fee on a regular or seasonal basis: 

c. "Church" means a building owned by a religious organization and used primarily 

for religious purposes: 

.ct... "Park" means a park established by the federal government, the state. or a 

political subdivision of the state in the manner prescribed by law: 

e. "Public building" means a building owned by a county, city, township. school 

district, park district, or other unit of local government: the state: or an agency, 

industry, institution, board. or department of the state: and 

f.. "School" means a public school or nonprofit. private school approved by the 

superintendent of public instruction .  

20  7. a .  In a county or township that does not regulate the nature, scope, aooor location 

2 1  
22 
23 
24 
25 
26 
27 
28 
29 
30 
3 1  

of a n  animal feeding operation under section 11 33 021 1-33-02 . 1  or section 

58-03-1 1 ,  1 ,  the department shall require that any new animal feeding operation 

permitted under chapter 61-28 be set back from any existing residence, church, 

school, business, public building, park, or campground. 

(1 ) If there are fewer than three hundred animal units, there is no minimum 

setback requirement. 

(2) If there are at least three hundred animal units but no more than one 

thousand animal units, the setback for any animal operation is one-half mile 

[ .80 kilometer] . 

(3) If there are at least one thousand one animal units but no more than two 

thousand animal units, the setback for a hog operation is three-fourths mile 
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[1 .20 kilometers] and the setback for any other animal operation is one-half 

mile [.80 kilometer]. 

(4) If there are at least two thousand one animal units but no more than five 

thousand an imal units, the setback for a hog operation is one mile [1 .60 

kilometers] and the setback for any other animal operation is three-fourths 

mile [1 .20 kilometers]. 

(5) If there are five thousand one or more animal units, the setback for a hog 

operation is one and one-half miles [2.40 kilometers] and the setback for 

any other an imal operation is one mile [1 .60 kilometers]. 

b. The setbacks set forth in subdivision a do not apply if the owner or operator 

applying for the permit obtains an odor easement from the pre-existing use that is 

closer. 

c. For purposes of this section : 

(1 ) One mature dairy cow, whether milking or dry, equals 1 .33 animal units; 

(2) One dairy cow, heifer or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

(3) One weaned beef animal, whether a calf, heifer, steer, or bull, equals 0. 75 

animal unit; 

(4) One cow-calf pair equals 1 .0 animal unit; 

(5) One swine weighing fifty-five pounds [24.948 kilograms] or more equals 0.4 

animal unit ; 

(6) One weaned swine weighing less than fifty-five pounds [24.948 kilograms] 

equals 0.1 animal unit ; 

(7) One horse equals 2.0 animal units; 

(8) One sheep or weaned lamb equals 0.1 animal unit; 

(9) One turkey equals 0.01 82 animal unit ;  

(1 0) One chicken , other than a laying hen, equals G-:-0080.01 animal unit; 

(1 1 ) One laying hen equals 0.012 animal unit; 

f4-2t One duck or goose equals M330.2 animal unit; and 
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fB}!.12.}Any weaned livestock not listed in paragraphs 1 through 4;!11 equals 1.0 

animal unit per each one thousand pounds [453.59 kilograms] whether 

single or combined animal weight. 

d. In a county or township that regulates the nature, scope, or location of an animal 

feeding operation under section 11-33-02.1 or section 58-03-11.1, an applicant 

for an animal feeding operation permit shall submit to the department with the 

permit application the zoning determination made by the county or township 

under subsection 9 of section 11-33-02.1 or subsection 9 of section 58-03-11.1. 

unless the animal feeding operation is in existence by January 1, 2019, and there 

is no change in animals or animal units which would result in an increase in the 

setbacks provided for in this section. The department may not impose additional 

odor setback requirements. 

e. An animal feeding operation is not subject to zoning regulations adopted by a 

county or township after the date an application for the animal feeding operation 

is submitted to the department. provided construction of the animal feeding 

operation commences within fivethree years from the date the applioatiea is 

submittedfinal permit is issued and any permit appeals are exhausted . Unless 

there is a change to the location of the proposed animal feeding operation or 
there is a change in animal units which would result in an increase in the 

setbacks under this section. this exemption remains in effect if the department 

requires the applicant to submit a revised application .  

22 8. A permitted animal feeding operation may expand its permitted capacity by twenty-five 

23 percent on one occasion without triggering a higher setback distance. 

24 9. Neither a county nor a township may regulate or through any means impose 

25 restrictions or requirements on animal feeding operations or on other agricultural 

26 operations except as permitted under sections 11 33 0211-33-02.1 and 

27 58 03 11 58-03-11.1. 

28 SECTION 4 .  AMENDMENT. Section 23.1-06-15 of the North Dakota Century Code is 

29 amended and reenacted as follows: 
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1 23 . 1-06-15 .  Regulation of odors - Ru les. (Contingent effective date - See note) 

2 1 .  In areas located within a city or the area over which a city has exercised extraterritorial 

3 

4 

5 
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1 0  
1 1  
1 2  
1 3  

1 4  

zoning as defined in section 40-47-01. 1 ,  a person may not discharge into the ambient 

air any objectionable odorous air contaminant that measures seven odor concentration 

units or higher outside the property boundary where the discharge is occurring . If an 

agricultural operation as defined by section 42-04-01 has been in operation for more 

than one year, as provided by section 42-04-02, and the person making the odor 

complaint was built or established after the agricu ltural operation was established, the 

measurement for compliance with the seven odor concentration units standard must 

be taken within one hundred feet [30.48 meters] of the subsequently established 

residence, church , school, business, or public building making the complaint rather 

than at the property boundary of the agricultural operation .  The measurement may not 

be taken within five hundred feet [ .15 kilometer] of the property boundary of the 

agricultural operation. 

1 5  2 .  In areas located outside a city or  outside the area over which a city has exercised 

1 6  

1 7  
1 8  
1 9 
20 
2 1  
22 
23 
24 
25 
26 
27 
28 
29 
30 

extraterritorial zoning as defined in section 40-47-01. 1 , a person may not discharge 

into the ambient air any objectionable odorous air contaminant that causes odors that 

measure seven odor concentration units or higher as measured at any of the following 

locations: 

a. Within one hundred feet [30.48 meters] of any residence, church, school, 

business, or public building , or within a campground or public park. An odor 

measurement may not be taken at the residence of the owner or operator of the 

source of the odor, or at any residence, church, school, business, or public 

building, or within a campground or public park, that is built or established within 

one-half mile [ .80 kilometer] of the source of the odor after the source of the odor 

has been built or established; 

b .  At any point located beyond one-half mile [ .80 kilometer] from the source of  the 

odor, except for property owned by the owner or operator of  the source of  the 

odor, or  over which the owner or operator of  the source of  the odor has 

purchased an odor easement; or 
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c. If a county or township has zoned or established a setback distance for an animal 

feeding operation which is greater than one-half mile [.80 kilometer] under either 

section 1 1 -33-02 . 1  or 58-03-1 1 . 1 ,  or if the setback distance under subsection 7 is 

greater than one-half mile [ .80 kilometer] , measurements for compliance with the 

seven odor concentration units standard must be taken at the setback distance 

rather than one-half mile [.80 kilometer] from the facility under subdivision b ,  

except for any residence, church , school, business, public building ,  park, or 

campground within the setback distance which was built or established before 

the animal feeding operation was established, unless the animal feeding 

operation has obtained an odor easement from the pre-existing facility. 

1 1  3 .  An odor measurement may be taken only with a properly maintained scentometer, by 

1 2  
1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  
22 
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24 

an odor panel ,  or by another instrument or method approved by the department of 

environmental quality, and only by inspectors certified by the department who have 

successfully completed a department-sponsored odor certification course and 

demonstrated the ability to distinguish various odor samples and concentrations. If a 

certified inspector measures a violation of this section ,  the department may send a 

certified letter of apparent noncompliance to the person causing the apparent violation 

and may negotiate with the owner or operator for the establishment of an odor 

management plan and best management practices to address the apparent violation. 

The department shall give the owner or operator at least fifteen days to implement the 

odor management plan. If the odor problem persists , the department may proceed 

with an enforcement action provided at least two certified inspectors at the same time 

each measure a violation and then confirm the violation by a second odor 

measurement taken by each certified inspector, at least fifteen minutes, but no more 

25 than two hours , after the first measurement. 

26 4 .  A person is exempt from this section while spreading or  applying animal manure or 

27 

28 

29 

30 

31 

other recycled agricultural material to land in accordance with a nutrient management 

plan approved by the department of environmental quality. A person is exempt from 

this section while spreading or applying animal manure or other recycled agricultural 

material to land owned or leased by that person in accordance with rules adopted by 

the department. An owner or operator of a lagoon or waste storage pond permitted by 
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the department is exempt from this section in the spring from the time when the cover 

of the permitted lagoon or pond begins to melt until fourteen days after all the ice 

cover on the lagoon or pond has completely melted. Notwithstanding these 

exemptions, all persons shall manage their property and systems to minimize the 

impact of odors on their neighbors. 

6 5. This section does not apply to chemical compounds that can be individually measured 

7 by instruments, other than a scentometer, that have been designed and proven to 

8 

9 

1 0  

measure the individual chemical or chemical compound, such as hydrogen sulfide, to 

a reasonable degree of scientific certainty, and for which the department of 

environmental quality has established a specific limitation by rule. 

1 1  6 .  For purposes of this section ,  a public parl< is a parl< established by the federal 
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go•ternment, the state, or a political subdi•tision of the state in the manner prescribed 

by law. For purposes of this section, a campground is� 

a.. "Business" means a commercial building used primarily to carry on a for-profit or 

nonprofit business which is not residential and not used primarily to manufacture 

or produce raw materials, products, or agricultural commodities: 

.b... "Campground" means a public or private area of land used exclusively for 

camping and open to the public for a fee on a regular or seasonal basis� 

c... "Church" means a building owned by a religious organization and used primarily 

for religious purposes: 

d. "Park" means a park established by the federal government. the state, or a 

political subdivision of the state in the manner prescribed by law: 

e. "Public building" means a building owned by a county, city. township. school 

district. park district. or other unit of local government: the state: or an agency. 

industry, institution. board. or department of the state: and 

t "School" means a public school or nonprofit. private school approved by the 

superintendent of public instruction .  

28 7. a. In a county or township that does not regulate the nature, scope, aAEl-or location 

29 
30 

of an animal feeding operation under section 11 33 0211-33-02 . 1  or section 

58-03-11.1. the department shall require that any new animal feeding operation 
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permitted under chapter 61-28 be set back from any existing residence, church , 

school, business, public building ,  park, or campground. 

(1 ) If there are fewer than three hundred animal units, there is no minimum 

setback requirement. 

(2) If there are at least three hundred animal units but no more than one 

thousand animal units, the setback for any animal operation is one-half mile 

[ .80 kilometer] . 

(3) If there are at least one thousand one animal units but no more than two 

thousand animal units, the setback for a hog operation is three-fourths mile 

[ 1.20 kilometers] , and the setback for any other animal operation is one-half 

mile [.80 kilometer] . 

(4) If there are at least two thousand one animal units but no more than five 

thousand animal units, the setback for a hog operation is one mile [1 .60 

kilometers] , and the setback for any other animal operation is three-fourths 

mile [1 .20 kilometers] . 

(5) If there are five thousand one or more animal units, the setback for a hog 

operation is one and one-half miles [2 .40 kilometers] , and the setback for 

any other animal operation is one mile [1 .60 kilometers] . 

b. The setbacks set forth in subdivision a do not apply if the owner or operator 

applying for the permit obtains an odor easement from the pre-existing use that is 

closer. 

c. For purposes of this section: 

(1 ) One mature dairy cow, whether milking or dry, equals 1 . 33 animal units; 

(2) One dairy cow, heifer or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

(3) One weaned beef animal, whether a calf, heifer, steer, or bull, equals 

0.75 animal unit; 

(4) One cow-calf pair equals 1 .0 animal unit; 

(5) One swine weighing fifty-five pounds [24.948 kilograms] or more equals 

0.4 animal unit ;  
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(6) One weaned swine weighing less than fifty-five pounds [24.948 kilograms] 

equals 0. 1 animal un it ; 

(7) One horse equals 2.0 animal units; 

(8) One sheep or weaned lamb equals 0. 1 animal unit ; 

(9) One turkey equals 0.01 82 animal unit ;  

(1 0) One chicken, other than a laying hen, equals 9-:0080.01 animal unit ;  

(1 1 ) One laying hen equals 0.012 animal unit; 

� One duck or goose equals M330.2 animal unit; and 

f-1-3t.(12).Any weaned livestock not listed in paragraphs 1 through 4-2-.11 equals 1 .0 

animal unit per each one thousand pounds [453.59 kilograms], whether 

single or combined animal weight. 

d. In a county or township that regulates the nature, scope, or location of an animal 

feeding operation under section 1 1-33-02 .  1 or section 58-03-1 1  . 1 ,  an applicant 

for an animal feeding operation permit shall submit to the department with the 

permit application the zoning determination made by the county or township 

under subsection 9 of section 1 1-33-02, 1 or subsection 9 of section 58-03-1 1 .1 , 

unless the animal feeding operation is in  existence by January 1 ,  201 9, and there 

is no change in animals or animal units which would result in an increase in the 

setbacks provided for in this section . The department may not impose additional 

odor setback requirements. 

e. An animal feeding operation is not subject to zoning regulations adopted by a 

county or township after the date an application for the animal feedi ng operation 

is submitted to the department, provided construction of the an imal feeding 

operation commences within five years from the date the application is submitted. 

Unless there is a change to the location of the proposed animal feeding 

operation, this exemption remains in effect if the department requires the 

applicant to submit a revised application .  

A permitted animal feeding operation may expand its permitted capacity by twenty-five 

percent on one occasion without triggering a higher setback distance. 
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1 9. A county or township may not regulate or impose restrictions or requirements on 

2 animal feeding operations or other agricultural operations except as permitted under 

3 sections 11 33 021 1 -33-02.1 and 58 03 1158-03-1 1 . 1 .  

4 SECTION 5 .  AMENDMENT. Section 58-03-11.1 of the North Dakota Century Code is 

5 amended and reenacted as follows : 

6 58-03-11 . 1 .  Farm ing and ranching regulations - Requirements - Limitations -

7 Definitions . 

8 1 .  For purposes of this section: 

9 

1 0  
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a. "GoneentratedAnimal feeding operation"  means any livestoelc f.eeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for gro·Ning erops and in 'Nhieh animal 

'Nastes may accumulate. The term does not include normal wintering operations 

for eattlea lot or facility, other than normal wintering operations for cattle and an 

aquatic animal production facility. where the following conditions are met: 

ill Animals, other than aquatic animals, have been. are, or will be stabled or 

confined and fed or maintained for at least forty-five days in a twelve-month 

period: and 

.(21 Crops, vegetation, forage growth, or postharvest residues are not sustained 

in the normal growing season over any portion of the lot or facility. 

b. "Farming or ranching"  means cultivating land for the production of agricultural 

crops or livestock, or raising ,  feeding, or producing livestock, poultry, milk, or fruit. 

The term does not include: 

(1 ) The production of timber or forest products : or 

(2) The provision of grain harvesting or other farm services by a processor or 

distributor of farm products or supplies in accordance with the terms of a 

contract. 

c. "Livestock" includes beef cattle, dairy cattle, sheep,  swine, poultry, horses, bison ,  

elk, fur animals raised for their pelts , and any other animals that are raised, fed, 

or produced as a part of farming or ranching activities. 

d. "Location" means the setback distance between a structure, fence, or other 

boundary enclosing a eoneentratedan animal feeding operation ,  including its 
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an imal waste collect ion system, and the nearest occupied residence, the nearest 

build ings used for nonfarm or non ranch purposes, or the nearest land zoned for 

residential, recreational, or commercial purposes. The term does not include the 

setback distance for the application of manure or for the application  of other 

recycled agricultural material under a nutrient management plan approved by the 

state department of health. 

7 2 .  For purposes of  this sect ion, an imal un its are determined as  follo•11s: 

8 
9 

1 0  
1 1  
1 2  
1 3  
1 4  
1 5  
1 6  
1 7  
1 8  
1 9  
20 
2 1  
22 
23 
24 
25 
26 
27 

&.- One mature dairy cow, whether mill-:ing or dry, equals 1 .33 animal units; 

&.- One dairy cow, heifer, or bull, other than an animal described in subdivision a 

equals 1.0 animal unit; 

e-: One weaned beef animal, 'Nhether a calf, heifer, steer, or bull, equals 0.75 animal 

tffiff:-' 

&.- One cow calf pair equals 1.0 animal unit; 

e:- One swine 'Neighing fifty five pounds [24.948 1-:ilograms] or more equals 0.4 

animal unit; 

t; One swine weighing less than fifty five pounds [24.948 kilograms] equals 0.1 

animal unit; 

§-; One horse equals 2.0 animal units; 

� One sheep or lamb equals 0.1 animal unit; 

t:- One turlmy equals 0.0182 animal unit; 

t,- One chiclmn, other than a laying hen, equals 0.008 animal unit; 

1t:- One laying hen equals 0.012 animal unit; 

h One duck equals 0.033 animal unit; and 

fFr. Any livestock not listed in subdiio·isions a through I equals 1.0 animal unit per 

each one thousand pounds [453.59 !diagrams] whether single or combined 

animal 'Neightprovided under subd ivis ion c of subsection 7 of 

section 23 23 1123-25-11 . 

28 3 .  A board of  township supervisors may not prohibit or  prevent the use of  land or 

29 build ings for farming or ranching or any of the normal incidents of farming or ranching .  

30 4. A regulation may not preclude the development of a eoncentratednn an imal feeding 

31 operation in the townsh ip .  
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1 5 .  A board of  township supervisors may not prohibit the reasonable diversification or 

2 expansion of a farming or ranching operation . 

3 6 .  A board of township supervisors may adopt regulations that establish different 

4 
5 

standards for the location of eoneentratedan imal feeding operations based on the size 

of the operation and the species and type being fed. 

6 7 . If a regulation would impose a substantial economic burden on a concentrated.an_ 

7 
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1 0  

animal feeding operation in existence before the effective date of the regulation, the 

board of township supervisors shall declare that the regulation is ineffective with 

respect to any eoneentratedanimal feeding operation in existence before the effective 

date of the regulation .  

1 1  8. a .  A board of township supervisors may establish high-density agricultural 
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1 5  
1 6  
1 7  
1 8  
1 9  
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2 1  
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27 
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31  

production districts in which setback distances for eoneentratedanimal feeding 

operations and related agricultural operations are less than those in other 

districts. 

b .  A board of township supervisors may establish, around areas zoned for 

residential, recreational, or nonagricultural commercial uses, low-density 

agricultural production districts in which setback distances for 

eoneentratedanimal feeding operations and related agricultural operations are 

greater than those in other districts; provided, the low-density agricultural 

production districts may not extend more than one-half mile [0 .80 kilometer] from 

the edge of the area zoned for residential, recreational, or nonagricultural 

commercial uses. 

c. The setbacks provided for in this subsection may not vary by more than fifty 

percent fromexceed those established in  subdivision a of subsection 7 of section 

23-25- 1 1 unless the county has compelling. objective evidence a greater setback 

is necessary. in which case the setbacks may exceed those established in 

subdivision a of subsection 7 of section 23-25- 1 1 by no more than fifty percent. If 

a setback under this subsection is greater than the corresponding setback 

established in subdivision a of subsection 7 of section 23-25- 1 1 ,  a person whose 

an imal feeding operation will be affected by the setback may request the 

department of agriculture mediate any disagreement between the person and the 
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� 

board of township supervisors regarding the length of the setback. The 

department of agriculture then shall provide mediation services that may include 

the assistance of an ombudsman. If mediation does not result in agreement 

between the parties. the person that requested the mediation may bring a claim 

against the board of townsh ip supervisors in a district court of competent 

jurisdiction . 

d.  For purposes of this subsection, a "related agricultu ral operation" means a facility 

that produces a product or byproduct used by a eoneentratedan animal feeding 

operation .  

A person intending to construct an animal feeding operation may petition the board of 

township supervisors for a determination whether the animal feeding operation would 

comply with zoning regulations adopted under this section and filed with the state 

department of health under section 58-03-17 before the date the petition was received 

by the township. The petition must contain a description of the nature scope. and 
location of the proposed animal feeding operation and a site map showing road 

access. the location of any structure, and the distance from each structure to the 

nearest section l ine. If the board of township supervisors does not object to the petition 

within sixty days of receipt, the animal feed ing operation is deemed in compliance with 

the township zoning regulations. If the township allows animal feeding operations as a 

conditional use. the township shall inform the applicant of the required procedures 

upon receipt of the petition. and the conditional use regulations in effect at the time the 

township receives the petition must control the approval process, except the township 

shall make a decision on the application withi n  sixty days of the receipt of a complete 

conditional use permit application . If the board of township supervisors determines the 

animal feeding operation would comply with zoning regulations or fails to object under 

this section. the township may not impose additional zoning regulations relating to the 

nature. scope. or location of the an imal feeding operation later, provided an application 

is submitted promptly to the state department of health. the department issues a final 

permit. and construction of the animal feeding operation commences within fi\iethree 

years from the date of the board's determination or failure to objeotthe department 
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:II= I 
issues its final permit and any permit appeals are exhausted. A board of townsh ip 

supervisors may not: 

a. Regulate or impose zon ing restrictions or requi rements on animal feeding 

operations or other agricultural operations except as expressly permitted under 

this section: or 

b. Impose water quality, closure. site security. lagoon. or nutrient plan regulations or 

7 requirements on animal feeding operations. 

8 (Contingent effective date - See note) Farm ing and ranch ing regulations -

9 Requirements - Lim itations - Definitions. 

1 0  1 .  For purposes of th is section: 

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  
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a. "GoneentratcdAn imal feeding operation" means any livcstoel< f.ecding. handling . 

or holding operation. or f.eed yard , where animals arc eonecntrated in an area 

that is not normally used for pasture or for growing erops and in ·.vhieh animal 

'1t'0stes may aeeumulate. The term does not include normal wintering operations 

for eattlea lot or facility. other than normal wintering operations for cattle and an 

aquatic an imal production facility. where the following conditions are met: 

(1) Animals. other than aquatic an imals. have been. arc. or will be stabled or 

confined and fed or maintai.ned for a total of forty-five days or more in  any 

twelve-month period: and 

(2) Crops. vegetation. forage growth. or post-harvest residues are not sustained 

i n  the normal growing season over any portion of the lot or  facility. 

b. "Farming or ranching" means cultivat ing land for the production of agricultural 

crops or livestock. or  raising . feeding . or producing livestock. poultry. milk, or fruit. 

The term does not include: 

( 1 ) The production of timber or forest products ; or 

(2) The provision of grain harvesting or other farm services by a processor or 

distributor of farm products or  supplies in  accordance with the terms of a 

contract. 

c. "Livestock" includes beef cattle. dai ry cattle. sheep . swine. poultry. horses . bison .  

elk, fur an imals raised for their pelts . and any other animals that are raised , fed. 

or produced as a part of farming or  ranching activities. 
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d .  "Location" means the setback distance between a structure, fence, or other 

boundary enclosing a concentratedan an imal feeding operation , including its 

animal waste collection system, and the nearest occupied residence, the nearest 

buildings used for nonfarm or nonranch purposes, or the nearest land zoned for 

residential, recreational, or commercial purposes. The term does not i nclude the 

setback distance for the application of manure or for the application of other 

recycled agricultural material under a nutrient management plan approved by the 

8 department of environmental quality. 

9 2. For purposes of this section, an imal un its are determined as follows: 

1 0  

1 1  
1 2  
1 3  

1 4  

1 5  
1 6  

1 7  
1 8  
1 9  
20 
2 1  
22 

23 
24 

25 
26 
27 
28 

a; One mature dairy co•.v, •.vhether milking or dry, equals 1 .33 animal units; 

b:- One dairy co'N, heifer, or bull, other than an animal described in subdivision a 

equals 1 .0 animal unit; 

e:- One weaned beef animal, 'Nhether a calf, heifer, steer, or bull, equals 0.75 animal 

tlfliF, 
&.- One cow calf pair equals 1 .0 animal unit; 

&.- One s•.vine weighing fifty five pounds [24.948 l<ilograms] or more equals 0.4 

animal unit; 

t; One swine weighing less than fifty five pounds [24.948 l<ilograms] equals 0. 1 

animal unit; 

� One horse equals 2.0 animal units; 

� One sheep or lamb equals 0.1 animal unit; 

h One turkey equals 0.0182 animal unit; 

t, One chicken, other than a laying hen, equals 0.008 animal unit; 

*:- One laying hen equals 0.012 animal unit; 

};- One duel< equals 0.033 animal unit; and 

m-:- Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 kilograms] whether single or combined 

animal weightprovided under subdivision c of subsection 7 of section 23. 1 -06-1 5 .  

29 3 .  A board of township supervisors may not prohibit or prevent the use of land or 

30 buildings for farming or ranch ing or any of the normal incidents of farming or ranch ing . 
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1 4 .  A regulation may not preclude the development of  a eoncentratedan animal feeding 

2 operation in the township . 

3 5 .  A board of  township supervisors may not prohibit the reasonable diversification or 

4 expansion of a farming or ranching operation. 

5 6 .  A board of township supervisors may adopt regulations that establish different 

6 standards for the location of concentratedanimal feeding operations based on the size 

7 of the operation and the species and type being fed. 

8 7 .  If a regulation would impose a substantial economic burden on a coneentratedg0_ 

9 

1 0  
1 1  

1 2  

animal feeding operation in existence before the effective date of the regulation, the 

board of township supervisors shall declare that the regulation is ineffective with 

respect to any eoneentratedpnimal feeding operation in existence before the effective 

date of the regulation. 

1 3  8 .  a .  A board of township supervisors may establish high-density agricultural 

1 4  
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3 1  

production districts in which setback distances for eoncentratedanimal feeding 

operations and related agricultural operations are less than those in other 

districts. 

b .  A board of township supervisors may establish ,  around areas zoned for 

residential, recreational, or nonagricultural commercial uses, low-density 

agricultural production districts in which setback distances for 

concentrated.mimal feeding operations and related agricultural operations are 

greater than those in other districts ;  provided, the low-density agricultural 

production districts may not extend more than one-half mile [0.80 kilometer] from 

the edge of the area zoned for residential , recreational, or nonagricultural 

commercial uses. 

c. The setbacks provided for in this subsection may not vary ey rnore then fifty 

percent frorncxceed those established in subdivision a of subsection 7 of section 

23.1 -06-1 5 unless the county has compelling, objective evidence a greater 

setback is necessary. in which case the setbacks may exceed those established 

in subdivision a of subsection 7 of section 23.1 -06-15 by no more than fifty 

percent. If a setback under this subsection is greater than the corresponding 

setback established in subdivision a of subsection 7 of section 23 . 1 -06-1 5. a 
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9.  

person whose animal feeding operation will be affected by the setback may 

request the department of agriculture mediate any disagreement between the 

person and the board of township supervisors regarding the length of the 

setback. The department of agriculture then shall provide mediation services that 

may include the assistance of an ombudsman.  If mediation does not result in 

agreement between the parties, the person that requested the mediation may 

bring a claim against the board of township supervisors in a district court of 

competent jurisdiction . 

d .  For purposes of this subsection, a "related agricultural operation" means a facility 

that produces a product or byproduct used by a eoneentratedan animal feeding 

operation . 

A person intending to construct an animal feeding operation may petition the board of 

township supervisors for a determination whether the animal feeding operation would 

comply with zoning regulations adopted under this section and filed with the 

department of environmental quality under section 58-03-1 7 before the date the 

petition was received by the township. The petition must contain a description of the 

nature, scope, and location of the proposed animal feeding operation and a site map 

showing road access, the location of any structure, and the distance from each 

structure to the nearest section line. If the board of township supervisors does not 

object to the petition within sixty days of receipt, the animal feeding operation is 

deemed in compliance with the township zoning regulations. If the township allows 
animal feeding operations as a conditional use. the township shall inform the applicant 

of the required procedures upon receipt of the petition, and the conditional use 

regulations in effect at the time the township receives the petition must control the 

approval process, except the township shall make a decision on the application within 

sixty days of the receipt of a complete conditional use permit application .  If the board 

of township supervisors determines the animal feeding operation would comply with 

zoning regulations or fails to object under this section, the township may not impose 

additional zoning regulations relating to the nature, scope, or location of the animal 

feeding operation later. provided an application is submitted promptly to the state 
department of health. the department issues a final permit, and construction of the 
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animal feeding operation commences within fivethree years from the date ef-#te-­

board's determination or failure to objectthe department issues its final permit and any 

permit appeals are exhausted. A board of townsh ip supervisors may not: 

a. Regulate or impose zoning restrictions or requirements on animal feeding 

operations or other agricultural operations except as expressly permitted under 

this section: or 

b .  Impose water quality. closure, site security, lagoon, or nutrient plan regulations or 

requirements on animal feeding operations. 

9 SECTION 6. AMENDMENT. Section 58-03-1 7 ofthe North Dakota Century Code is 

1 0  amended and reenacted as follows: 

1 1  58-03-127. Regulation of eeneentFated animal feeding operations - Central repository. 

1 2  +.--Any zoning regulation that pertains to a oonoemmtedan animal feeding operation� 

1 3  defined in section 58-03.-11,1. and which is promulgated by a township after July 3 1 ,  

1 4  2007, is not effective unti l  filed with the state department of health for inclusion i n  the 

1 5  central repository established under section 23-01 -30. Any zoning regulation that 

1 6  pertains to a concentrated animal feeding operation and which was promulgated by a 

1 7  county or a township before August 1 , 2007, may not be enforced until the regulation 

1 8  is filed with the state department of health for inclusion in the central repository. 

1 9  

20 

2 1  

22 

23 

24 
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26 

2. For purposes ofthis seetion: 

a. "Goneentrated animal feeding.opemtionftmeaRs any li•,estoek feeding, handling, 

or l'lolding operation, er feed ·yerd , where animals ere eeneentreted in an area 

tl'let is not normally used fer pasture or fer growing erops.aAd in ·wl'lieh animal 

westes may aeeurnulete,. or in.en area where tl'le speee per animal 1:1nit is less 

thaA sb< hundred square feet (66. '14 sq1:Jare meters). The term does not include 

normal wintering operations fer cattle. 

b. "Li'l'estook" inel1:Jdes beef eettle, dairy oettle, st=ieep, swine, poultry, l'lorses, and 

27 fl:Jr animals reisetj fer tt=ieir pelts. 

28 (Contingenteffectlve date - See note) Regulation of eoneentrated animal feeding 

29 operations - Central repository. 

30 4-:--,AAy zoning regulation that pertair.is to e oenoeAtreted ar.iimal feeaing operation-BflEt-

31 'llhieh is pr,em1:Jlgeted by a township after J1:Jly -31 , 20.07, as .defined in 
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section 58.,.03-1 1 .1. is not effective until filed with the department of environmental 

q1:1ality for inclusion in the central repository established under sectiGR 23. 1 -01 -1 0 .  My-­

zoning regulation that pertains to a concentrated animal feeding operation and"Hhich 

l/t1as promulgated by a eounty or a township before August 1 ,  2007, may not be 

enforced until the regulation is filed wit'1 the aepartment of en>1.ir.onmental quality for 

inclusiof.1 in the central repository. 

2. For p1:1rposes of this section: 

a. "Concentrated animal feeding eperation" means any-li'f•estock feeding, handliAg, 

or holding operation, or feed yef.d, where aAimals ere concentrated ifl an area 

that is not normally used for pasture or for gf01t'ling cFOps and .. ifl wtlich animal 

'll<astes may aooumulate, or in an area where the space per animal unit is less 

then si:1< hundred square feet (66.74 seiuare meters). Tl'le term does not include 

normal wiAteF-ing operations for cattle. 

1 4  e. "LiYestocl(" includes beef oattle, dairy cattle, sheep, swine, poultry, horses, end 

1 5  fur animals raiseel for their pelts. 

1 6  SECTION 7. EFFECTIVE DATE - CONTINGENT EFFECTIVE DATE - EXPIRATION DATE. 

1 7  I The portions of sections 1..2......5_. and 4.6. of this Act not subject to an existing contingency 

1 8 become effective on August 1, 2019, and remain in effect until the legislative council receives 

1 9  certification from the chief of the environmental health section of the state department of health 

20 that all authority, powers, and duties from the environmental health section of  the state 

2 1  department of health have been transferred to the department of environmental quality. The 

22 remainder of sections 1..2......5_. and 4.6. become effective on August 1,  2019, if the legislative 

23  council has received certification from the chief o f  the environmental health section o f  the state 

24 department of health that all authority, powers, and duties from the environmental health section 

25 of the state department of health have been transferred to the department of environmental 

26 quality. If , by August 1, 2019, the legislative council has not received certification from the chief 

27 of the environmental health section of the state department of health that all authority, powers, 

28 and duties from the environmental health section of the state department of health have been 

29 I transferred to the department of environmental quality, the remainder of sections 1..2......5_. and 4.6._ 

30 of this Act become effective on the date certification is received. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2345 

That the House recede from its amendments as printed on pages 1344-1349 of the Senate 
Journal and pages 1539-1544 of the House Journal and that Engrossed Senate Bill No. 2345 
be amended as follows: 

Page 1 ,  line 1 ,  after the first comma insert "11-33-22, " 

Page 1 ,  line 1 ,  remove the second "and" 

Page 1 ,  line 2, after "58-03-11.1" insert " ,  and 58-03-17" 

Page 4,  line 1, overstrike "vary by more than fifty" 

Page 4, line 2, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 4, line 3, after "23-25-11" insert "unless the county can demonstrate compelling, objective 
evidence specific to the county where the operation would be located which requires a 
greater setback within the county, in which case the setbacks may exceed those 
established in subdivision a of subsection 7 of section 23-25-11 by no more than fifty 
percent. If a setback under this subsection is greater than the corresponding setback 
established in subdivision a of subsection 7 of section 23-25-11, a person whose 
animal feeding operation will be or has been affected by the setback may request the 
agriculture commissioner review the applicable county ordinance. After the review, the 
agriculture commissioner shall provide a summary of the review to the attorney general 
and request an opinion from the attorney general regarding whether the ordinance is 
lawful" 

Page 4, line 11 , after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 4, line 13 ,  after the underscored period insert "If the county allows animal feeding 
operations as a conditional use, the county shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the county receives the petition must control the approval process, except the 
county shall make a decision on the application within sixty days of the receipt of a 
complete conditional use permit application." 

Page 4, line 16, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 4, line 17 , replace "five" with "three" 

Page 4, line 17 , remove "of the" 

Page 4, line 18 , replace "board's determination or failure to object" with "the department issues 
its final permit and any permit appeals are exhausted. A board of county 
commissioners may not: 

a. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section; or 
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H I  r,-a Q,. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 7, line 6, overstrike "vary by more than fifty" 

Page 7, line 7, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 7, line 8, after "23.1 -06-1 5" insert "unless the county can demonstrate compelling, 
objective evidence specific to the county where the operation would be located which 
requires a greater setback within the county, in which case the setbacks may exceed 
those established in subdivision a of subsection 7 of section 23.1 -06-1 5 by no more 
than fifty percent. If a setback under this subsection is greater than the corresponding 
setback established in subdivision a of subsection 7 of section 23. 1 -06-1 5, a person 
whose animal feeding operation will be or has been affected by the setback may 
request the agriculture commissioner review the applicable county ordinance. After the 
review, the agriculture commissioner shall provide a summary of the review to the 
attorney general and request an opinion from the attorney general regarding whether 
the ordinance is lawful" 

Page 7, line 1 6, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

Page 7, line 1 8, after the underscored period insert "If the county allows animal feeding 
operations as a conditional use, the county shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the county receives the petition must control the approval process, except the 
county shall make a decision on the application within sixty days of the receipt of a 
complete conditional use permit application." 

Page 7, line 22, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 7, line 23, replace "five" with "three" 

Page 7, line 23, replace "of the board's determination or failure to object" with "the department 
issues its final permit and any permit appeals are exhausted. A board of county 
commissioners may not: 

� Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section: or 

Q,. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 7, after line 23, insert : 

"SECTION 2. AMENDMENT. Section 1 1 -33-22 of the North Dakota Century Code 
is amended and reenacted as follows: 

1 1 -33-22. Regulation of concentrated animal feeding operations - Central 
repository. 

• 

• 

4-c Any zoning regulation that pertains to a concentratedan animal feeding 

• 
operation, as defined in section 1 1 -33-02.1, and which is promulgated by a 
county after July 31 , 2007, is not effective until filed with the state 
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department of health for inclusion in the central repository established 
under section 23-01 -30. Any zoning regulation that pertains to 
concentrated animal feeding operations and which was promulgated by a 
county before August 1 ,  2007, may not be enforced until the regulation is 
filed with the state department of health for inclusion in the central 
repository. 

2-:- For purposes of this section: 

a:- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate, or in an 
area 1.vhere the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&.- "Livestocl<" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of concentrated animal 
feeding operations - Central repository. 

4-:- Any zoning regulation that pertains to a concentrated::m animal feeding 
operation a-Re, as defined in section 1 1 -33-02.1 , is not effective until filed 
with the department of environmental quality for inclusion in the central 
repository established under section 23. 1 -01 -1 0  . 

2-:- For purposes of this section: 

a:- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in ·.vhich animal wastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&.- "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts." 

Page 1 2, line 8, after "58-03-1 1 . 1 "  insert ", unless the animal feeding operation is in existence 
by January 1 ,  201 9, and there is no change in animals or animal units which would 
result in an increase in the setbacks provided for in this section" 

Page 1 2, line 9, after "additional" insert "odor" 

Page 1 2, line 1 3, replace "five" with "three" 

Page 1 2, line 1 3, replace "application is submitted" with "final permit is issued and any permit 
appeals are exhausted" 

Page 1 2, line 1 5, after "operation" insert "or there is a change in animal units which would 
result in an increase in the setbacks under this section" 
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.JI I P'i . 4 Page 1 7, line 8, after "58-03-1 1 . 1 "  insert ", unless the animal feeding operation is in existence 
,..., by January 1 , 201 9, and there is no change in animals or animal units which would 

result in an increase in the setbacks provided for in this section" 

Page 1 7, line 9, after "additional" insert "odor" 

Page 1 9, line 1 4, replace "23-23-1 1 "  with "23-25-1 1 "  

Page 20, line 1 1 ,  overstrike "vary by more than fifty" 

Page 20, line 1 2, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 20, line 1 3, after "23-25-1 1 "  insert "unless the township can demonstrate compelling, 
objective evidence specific to the township where the operation would be located which 
requires a greater setback within the township, in which case the setbacks may exceed 
those established in subdivision a of subsection 7 of section 23-25-1 1 by no more than 
fifty percent. If a setback under this subsection is greater than the corresponding 
setback established in subdivision a of subsection 7 of section 23-25-1 1 ,  a person 
whose animal feeding operation will be or has been affected by the setback may 
request the agriculture commissioner review the applicable township ordinance. After 
the review, the agriculture commissioner shall provide a summary of the review to the 
attorney general and request an opinion from the attorney general regarding whether 
the ordinance is lawful" 

Page 20, line 21 , after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line." 

• 

Page 20, line 23, after the underscored period insert "If the township allows animal feeding 
operations as a conditional use, the township shall inform the applicant of the required 

• procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the township receives the petition must control the approval process, except 
the township shall make a decision on the application within sixty days of the receipt of 
a complete conditional use permit application." 

Page 20, line 26, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 20, line 27, replace "five" with "three" 

Page 20, line 27, remove "of the" 

Page 20, line 28, replace "board's determination or failure to object" with "the department 
issues its final permit and any permit appeals are exhausted. A board of township 
supervisors may not: 

g_,. Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section; or 

b. Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 21 , line 1 ,  overstrike "Concentrated" and insert immediately thereafter "Animal" 

Page 21 , line 1 ,  overstrike "any livestock feeding, handling, or" 

Page 21 , overstrike lines 2 through 4 
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4 -(8 · 1 1  Page 21, line 5, overstrike "cattle" and insert immediately thereafter "a lot or facility, other than 
# / - 5 normal wintering operations for cattle and an aquatic animal production facility, where f7· 

the following conditions are met: 

ill Animals, other than aquatic animals, have been, are, or will be 
stabled or confined and fed or maintained for a total of forty-five 
days or more in any twelve-month period: and 

.(22 Crops, vegetation, forage growth, or post-harvest residues are 
not sustained in the normal growing season over any portion of 
the lot or facility" 

Page 23, line 9, overstrike "vary by more than fifty" 

Page 23, line 10, overstrike "percent from" and insert immediately thereafter "exceed" 

Page 23, line 11, after "23. 1-06-15" insert "unless the township can demonstrate compelling, 
objective evidence specific to the township where the operation would be located which 
requires a greater setback within the township, in which case the setbacks may exceed 
those established in subdivision a of subsection 7 of section 23.1-06-15 by no more 
than fifty percent. If a setback under this subsection is greater than the corresponding 
setback established in subdivision a of subsection 7 of section 23 . 1-06-15, a person 
whose animal feeding operation will be or has been affected by the setback may 
request the agriculture commissioner review the applicable township ordinance. After 
the review, the agriculture commissioner shall provide a summary of the review to the 
attorney general and request an opinion from the attorney general regarding whether 
the ordinance is lawful" 

Page 23, line 19, after the underscored period insert "The petition must contain a description of 
the nature, scope, and location of the proposed animal feeding operation and a site 
map showing road access, the location of any structure, and the distance from each 
structure to the nearest section line. "  

Page 23, line 21, after the underscored period insert " If the township allows animal feeding 
operations as a conditional use, the township shall inform the applicant of the required 
procedures upon receipt of the petition, and the conditional use regulations in effect at 
the time the township receives the petition must control the approval process, except 
the township shall make a decision on the application within sixty days of the receipt of 
a complete conditional use permit application. "  

Page 23, line 25, after "provided" insert "an application is submitted promptly to the state 
department of health, the department issues a final permit, and" 

Page 23, line 26, replace "five" with "three" 

Page 23, line 26, remove "of the board's determination or failure to" 

Page 23, line 27, replace "object" with "the department issues its final permit and any permit 
appeals are exhausted. A board of township supervisors may not: 

� Regulate or impose zoning restrictions or requirements on animal 
feeding operations or other agricultural operations except as expressly 
permitted under this section; or 

� Impose water quality, closure, site security, lagoon, or nutrient plan 
regulations or requirements on animal feeding operations" 

Page 23, after line 27, insert: 
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# I PJ·6 "SECTION 6 .  AMENDMENT. Section 58-03-17 of the North Dakota Century 
Code is amended and reenacted as follows: 

58-03-17. Regulation of concentrated animal feeding operations - Central 
• repository. 

4:- Any zoning regulation that pertains to a concentrated::m animal feeding 
operation, as defined in section 58-03-11 . 1, and which is promulgated by a 
township after July 31, 2007, is not effective until filed with the state 
department of health for inclusion in the central repository established 
under section 23-01-30. Any zoning regulation that pertains to a 
concentrated animal feeding operation and which was promulgated by a 
county or a township before August 1, 2007, may not be enforced until the 
regulation is filed with the state department of health for inclusion in the 
central repository. 

2-:- For purposes of this section: 

a- "Concentrated animal feeding operation" means any livestocl< feeding, 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
gro•.ving crops and in which animal •.vastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&.- "Livestock" includes beef cattle, dairy cattle, sheep, s•.vine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of concentrated animal 
• feeding operations - Central repository. 

4:- Any zoning regulation that pertains to a concentrated animal feeding 
operation and which is promulgated by a township after July 31 , 2007, as 
defined in section 58-03-1 1.1, is not effective until filed with the department 
of environmental quality for inclusion in the central repository established 
under section 23.1-01-10. Any zoning regulation that pertains to a 
concentrated animal feeding operation and which •.vas promulgated by a 
county or a tovmship before August 1 ,  2007, may not be enforced until the 
regulation is filed with the department of environmental quality for inclusion 
in the central repository. 

2-:- For purposes of this section: 

a- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
grm.ving crops and in which animal wastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

a:- "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts." 

Page 23, line 29, after "1" insert ", 2, 5, " • 
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Page 2 3, line 29, replace "4" with "6" 

Page 24, line 3, after "1" insert ", 2, 5," 

Page 24, line 3, replace "4" with "6" 

Page 24, line 10, after "1" insert ", 2, 5," 

Page 24, line 10, replace "4" with "6" 

Renumber accordingly 
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S ixty-sixth 
Leg is lative Assem bly 
of North Dakota 

I ntroduced by 

F IRST ENGROSSMENT 

ENGROSSED SENATE B ILL NO. 2345 

Senators Wanzek, Dotzenrod , Lu ick 

Representatives Brandenburg ,  D .  Johnson ,  Pol lert 

1 A B l  LL  for an  Act to amend and reenact sections 1 1 -33-02 . 1 ,  1 1 -33-22, 23-25- 1 1 ,  23 . 1 -06- 1 5 ,  

2 aft€1-58-03- 1 1 . 1 , and 58-03- 1 7  of the North Dakota Centu ry Code, relat ing to an ima l  feed ing 

3 operations and zon ing regulat ions;  to provide an effective date ; to provide a cont ingent effective 

4 date ; and to provide an expi rat ion date . 

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

6 SECTION 1 .  AMENDMENT. Section  1 1 -33-02 . 1  of the North Dakota Century Code is 

7 amended and reenacted as fo l lows : 

8 1 1 -33-02. 1 .  Farming and ranch ing reg u lations - Requ i rements - L im itations -

9 Defi n it ions.  

1 0  1 .  For purposes of this section :  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

a. "GoncentratedAn imal  feed ing operation"  means any li·,estocl< feeding, handling, 

or holding operation, or feed yard , 'Nhere animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

'Nastes may accumulate . The term does not include normal wintering operations 

for cattlea lot or fac i l ity. other than normal  winter ing operat ions for cattle and an 

aquatic an ima l  production  fac i l ity, where the fo l lowing cond itions are met :  

ill Animals, other than aquatic an imals, have been, are. or wi l l  be stabled or  

confined and fed or  ma inta ined for at least forty-five days i n  a twelve-month 

period; and 

.(2} Crops. vegetation. forage growth. or postharvest residues are not susta ined 

in the normal growing season over any port ion of the lot or fac i l ity. 

b .  "Farming or ranch ing"  means cultivat ing land for the production of ag ricultu ra l 

crops or l ivestock, or ra is ing , feed i ng ,  or  produc ing l ivestock, pou ltry, m i l k , or  fru it . 

The term does not includ
� 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

Sixty-sixth 
Leg is lative Assembly 

2. 

( 1 ) The product ion of t im ber or forest products ; o r  

(2) The prov is ion of g ra i n  harvest ing or other farm serv ices by a processor  or 

d istr ibutor of farm products or suppl ies i n  accordance with the terms of a 

contract. 

c. "L ivestock" i ncludes beef catt le, da i ry catt le, sheep,  swine ,  pou ltry, horses, b ison ,  

e l k ,  fu r an ima ls raised for their pelts , and  any  other  an imals that a re raised , fed , 

or produced as a part of farming or ranch ing activit ies .  

d .  "Location"  means the setback d istance between a structure ,  fence ,  or other  

boundary enclosing  a concentratednn an ima l  feed i ng  operati on ,  i nc lud ing  its 

an ima l  waste col lection system , and the nearest occup ied res idence ,  the nearest 

bu i ld ings used for nonfarm or nonranch purposes, or the nearest land zoned for 

residentia l ,  recreationa l ,  or  commercia l  purposes . The term does not inc lude the 

setback d istance for the app l ication of manure or  for the app l icat ion of other 

recycled agricu ltu ral mater ia l  under a nutrient management p lan approved by the 

department of health . 

For pu rposes of th is section ,  an imal  un its are determ ined as follows: 

a-:- One mature dairy cow, whether mill<ing or dry, equals 1 .33 animal units; 

e-:- One dairy cow, heifer, or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

e:- One weaned beef animal, 'Nhether a calf, heifer, steer, or bull, equals 0.75 animal 

a:- One cow calf pair equals 1 .0 animal unit; 

e: One swine weighing fifty five pounds [24.948 kilograms] or more equals 0.4 

animal unit; 

f:- One swine weighing less than fifty five pounds [24.948 l<ilograms] equals 0. 1 

animal unit; 

§":- One horse equals 2.0 animal units; 

A-:- One sheep or lamb equals 0.1 animal unit; 

i-:- One turl<ey equals 0.0182 animal unit; 

.f:- One chicl<en, other than a laying hen, equals 0.008 animal unit; 

k-:- One laying hen equals 0.012 animal unit; 
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1 

2 

3 

4 

S ixty-s ixth 
Leg is lative Assembly 

l-:- One duel<. equals 0.033 animal unit; and 

m:- Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds f453.59 kilograms] whether single or combined 

animal wcightprovidcd i n  subd iv is ion c of subsect ion 7 of section 23-25- 1 1 .  

5 3 .  A board o f  county commissioners may not proh ibit or  prevent the u s e  o f  land or 

6 

7 

bu i l d i ngs  for farm ing or ranch ing and may not proh i bit or prevent any of the normal  

i nc idents of  farm ing or ranch ing .  

8 4 .  A board of county commissioners may not preclude the development of a-

9 concentratcdan an imal  feed ing  operation  i n  the county. 

1 0  5 .  A board of county commissioners may not proh i bit the reasonable d ivers ification or 

1 1  expans ion of a farm ing or ranch ing operation .  

1 2  6 .  A board o f  county commissioners may adopt regu lations that estab l ish d ifferent 

58 d3q.5 
LJ -JS-/'; 

1:1-3 

1 3  

1 4  

standards for the location of conccntratednn ima l  feed ing  operations based on the size 

of the operat ion and the species and type being fed .  

1 5  7 . I f  a regu lation would impose a substantia l  economic burden on a conccntratcdfill_ 

1 6  

1 7  

1 8  

1 9 

an ima l  feed ing operat ion in existence before the  effective date of  the  regu lation ,  the 

board of county commissioners sha l l  declare that the regu lation is i neffective with 

respect to any conccntratcdan ima l  feed i ng operat ion i n  existence before the effective 

date of the regulation .  

20 8 .  a .  A board of county commiss ioners may estab l ish h igh-dens ity ag ricu ltu ra l  

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

production d istricts i n  wh ich setback d istances for conccntratcdan ima l  feed ing 

operations and re lated agr icu ltura l  operations arc less than those in  other 

d istr icts. 

b .  A board of county commissioners may  estab l ish , a round areas zoned for 

res identia l ,  recreational , or  nonagricu ltu ral commercia l  uses,  low-dens ity 

ag r icultura l  production  d istricts i n  wh ich setback d istances for 

concentratedan ima l  feed ing operations and related agr icu ltural operat ions arc 

g reater than those in other d istricts ; provided , the low-dens ity agricu ltu ral 

production d istricts may not extend more than one and one-ha lf m i les [2.40 

k i lometers] from the edge of the area zoned for res identia l ,  recreationa l ,  or 

nonagricu ltural commerc ia l  uses . 
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2 
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6 

7 

8 
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1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  
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c .  The setbacks provided for in  th is subsect ion may not vary by more than fifty 

percent fromcxceed those estab l ished i n  subd iv is ion a of subsect ion 7 of sect ion 

23-25- 1 1  un less the county can demonstrate compe l l i ng. objective ev idence 

specific to the cou nty where the operat ion wou ld  be located wh ich  requ i res a 

greater setback with i n  the county. i n  wh ich case the setbacks may exceed those 

estab l ished in  subd iv is ion a of subsect ion 7 of section  23-25- 1 1  by no more than 

fifty percent. I f  a setback u nder th is subsection i s  greater than the correspond ing 

setback estab l ished i n  subd iv is ion a of subsection  7 of sect ion 23-25- 1 1 .  a 

person whose an ima l  feed i ng operation wi l l  be o r  has  been affected by the 

setback may request the agriculture commiss ioner review the appl icable county 

ord i nance .  After the rev iew. the agriculture com m iss ioner  sha l l  provide a 

summary of the review to the attorney general and request an  opin ion  from the 

attorney general regard ing whether the ord inance i s  lawfu l .  

d .  Fo r  pu rposes o f  t h i s  subsection , a "related agr icu ltu ra l  operation "  means a fac i l ity 

that produces a product or byprod uct used by a concentratednn an ima l  feed ing 

operation .  

1 7  9 .  A person i ntend ing to  construct an an ima l  feed ing operat ion may petit ion t he  board of 

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

county com missioners for a determinat ion whether the an ima l  feed i ng operation wou ld  

comply with zon ing regu lations adopted under th is sect ion and fi led wi th  the state 

department of health under sect ion 1 1 -33-22 before the date the petit ion  was received 

by the county. The petition must conta in  a descript ion of the natu re, scope, and 

location of the proposed an imal  feed ing operation and a s ite map showing road 

access. the location of any structure. and the d istance from each structu re to the 

nearest sect ion l i ne .  I f  the board of county commiss ioners does not object to the 

petition  with i n  sixty days of receipt, the an ima l  feed ing operat ion i s  deemed i n  

compl iance with t he  county zon ing regu lations .  I f  the county a l lows an ima l  feed i ng 

operations as a condit iona l  use. the county sha l l  i nform the appl icant of the requ i red 

proced ures upon rece ipt of the petit ion. and the cond it iona l  use regu lat ions in  effect at 

the t ime the county receives the petit ion must control the approva l process. except the 

county shal l  make a decis ion on the appl ication with i n  s ixty days of the receipt of a 

complete cond it ional  use perm it appl ication . If the board of cou nty com miss ioners 
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6 

7 

8 
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1 0  

1 1  

1 2  
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determines the an imal feed ing operat ion wou ld  comply with zon ing regulat ions or fa i ls  

to object under th is section. the county may not impose add it iona l  zon ing regu lations 

re lat ing to the natu re. scope. o r  location of the an imal  feed ing operation later. provided 

an appl ication  is submitted promptly to the state department of health. the department 

issues a fi na l  permit. and construct ion of the an ima l  feed i ng operation commences 

with i n  fivethree years from the date of the board's determination or failure to object. 

the department issues its fina l  perm it and any permit appeals are exhausted . A board 

of county commissioners may not: 

a. Regu late or impose zon i ng restrict ions or requ i rements on an ima l  feed ing 

operations  or other agricu l tura l  operations except as expressly permitted u nder 

th is  section: or 

b. I mpose water qual ity. c losure. s i te security. lagoon. or nutrient plan  regu lat ions  or 

1 3  requ i rements on an imal feed i ng operat ions .  

1 4  (Conti ngent effective date - See note) Farm i ng and ranch ing  regu lations -

1 5  Req u i rements - Lim itations - Defi n it ions. 

1 6  1 .  For pu rposes of th is section :  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

a .  "GoncentratedAnimal  feed ing operation"  means any li1e<estock feeding, handling, 

or holding operation. or feed yard . where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

wastes may accumulate. The term does not include normal wintering operations 

for eattlen lot or fac i l ity. other than normal  winter ing operations for catt le and an 

aquatic an ima l  production  fac i l ity. where the fo l lowing cond it ions are met: 

ill Animals. other than aquatic an imals. have been. are. or wi l l  be stabled or  

confined and fed or  ma inta i ned for at  least forty-five days i n  a twelve-month 

period: and 

.(21 Crops. vegetation. forage growth. or  postha rvest res idues are not susta ined 

in  the normal growing season over any port ion of the lot or fac i l ity. 

b .  "Farming or ranch ing" means cu ltivating land for the product ion of agricultu ra l 

crops or l ivestock. or  ra is i ng ,  feed i ng .  o r  produc ing l ivestock,  pou ltry, m i lk .  or  fru it .  

The term does not include :  

( 1 ) The product ion of t imber or forest products ; or  
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2. 

(2) The provis ion of g ra i n  harvest ing or other farm serv ices by a processor or  

d istributor of  farm products or supp l ies i n  accordance wi th  the terms of  a 

contract. 

c. "L ivestock" i ncludes beef catt le , da i ry catt le ,  sheep,  swine ,  pou ltry, horses , b ison ,  

e l k ,  fu r an imals raised for their pelts , a nd  any  other an ima ls t ha t  a re ra ised , fed ,  

or  produced as a part of farming or ranch ing activ it ies . 

d .  "Location"  means the setback d istance between a structure ,  fence ,  or other  

boundary enc los ing a concentratedan an ima l  feed ing  operation ,  i nc lud ing its 

an ima l  waste col lect ion system , and the nearest occup ied res idence,  the nearest 

bu i ld ings used for nonfarm or nonranch purposes , or the nearest land zoned for 

residenti a l ,  recreationa l ,  o r  commercial purposes. The term does not inc lude the 

setback d istance for the app l ication of manure or  for the app l icat ion  of other 

recycled agr icu ltural materia l  under a nutr ient management p lan approved by the 

department of environmental qua l ity. 

For pu rposes of th is  sect ion ,  an imal un its are determ ined as follo•.vs: 

a:- One mature dairy cow, whether mill(ing or dry, equals 1 .33 animal units; 

b:- One dairy cow, heifer, or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

e:- One weaned beef animal, whether a calf, heifer, steer, or bull, equals 0.75 animal 

e-:- One cow calf pair equals 1 .0 animal unit; 

e:- One swine 'Neighing fifty five pounds [24.948 kilograms] or more equals 0.4 

animal unit; 

f:- One swine weighing less than fifty five pounds [24.948 l(ilograms] equals 0. 1 

animal unit; 

� One horse equals 2.0 animal units; 

A-:- One sheep or lamb equals 0.1 animal unit; 

i-:- One turkey equals 0.0182 animal unit; 

j-:- One chicl(en, other than a laying hen, equals 0.008 animal unit; 

k:- One laying hen equals 0.012 animal unit; 

t:- One duel( equals 0.033 animal unit; and 
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m:- Any li·,estock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds f453 .59 l<ilogramsl whether single or combined 

animal 't't'eightas provided i n  subd iv is ion c of subsect ion 7 of section 23 . 1 -06- 1 5 .  

4 3 .  A board o f  county commissioners may  not proh ibit or  prevent t he  use  o f  l and  or 

5 

6 

bu i l d i ngs  for farm ing or ranch ing  and may not proh ibit or p revent any of the norma l  

inc idents of  farm ing or ranch i ng .  

7 4 .  A board o f  county commissioners may not preclude the development o f  a-

8 concentratedan an ima l  feed ing  operat ion i n  the county. 

9 5 .  A board o f  county commissioners may  not proh ibit the reasonable d ivers ification o r  

1 0  expans ion of a farming or ranch ing  operation .  

1 1  6 .  A board of county commissioners may adopt regu lat ions that estab l ish d ifferent 

1 2  

1 3  

standards for the location of concentratedan imal  feed ing  operat ions based on the size 

of the operation and the species and type being fed .  

1 4  7 .  I f  a regu lat ion would impose a substantia l  economic burden on a concentrated.ill.. 

1 5  

1 6  

1 7  

1 8  

an ima l  feed ing operation in  existence before the  effective date of  the  regu lation ,  the 

board of county com missioners sha l l  declare that the regu lat ion is ineffective with 

respect to any concentratedan ima l  feed ing  operation i n  existence before the effective 

date of the regu lation . 

1 9  8 .  a .  A board of county comm iss ioners may  estab l ish h igh-dens ity agr icu ltural 

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

production d istricts i n  wh ich setback d istances for concentratedan ima l  feed ing 

operations and re lated agr icu ltura l  operations are less than those in  other 

d istricts. 

b. A board of county comm iss ioners may estab l ish ,  around areas zoned for 

res identia l ,  recreationa l ,  or  nonagricu ltu ral commerc ia l  uses, low-density 

ag r icultural product ion d istricts i n  wh ich setback d istances for 

concentratednn imal  feed ing  operations and related agricu ltural operat ions are 

g reater than those in other d istricts; provided , the low-dens ity agr icu ltural 

p roduction d istricts may not extend more than one and one-ha lf m i les [2 .40 

k i lometers] from the edge  of the area zoned for residentia l ,  recreationa l ,  or  

nonagricu ltural commercia l  uses. 
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c .  The setbacks provided for in  th is  subsection may not vary by more than fifty 

percent fromcxceed those establ ished in  subd iv is ion a of subsection 7 of sect ion 

23 . 1 -06- 1 5 u n less the county can demonstrate compe l l i ng. objective ev idence 

specific to the county where the operation wou ld be located which requires a 

greater setback with in  the county. in which case the setbacks may exceed those 

estab l ished in  subd iv is ion a of subsection 7 of sect ion 23 . 1 -06- 1 5 by no more 

than fifty percent. If a setback under th is subsection  i s  greater than the 

correspond ing setback establ ished in  subdivis ion a of subsection  7 of 

sect ion 23 . 1 -06- 1 5. a person whose animal feed i ng operation  wi l l  be or has been 

affected by the setback may request the agricu ltu re com miss ioner review the 

appl icable county ord inance. After the review. the agricu ltu re commissioner sha l l  

provide a summary of the review to the attorney genera l  and request an opin ion  

from the attorney general regard ing whether the ord i nance is lawfu l .  

d .  For pu rposes of th is subsection ,  a "related agricu ltu ral operation"  means a fac i l ity 

that produces a product or byprod uct used by a eoneentratednn  an ima l  feed ing 

operation . 

A person i ntend ing to construct an an imal  feed ing operation  may petit ion  the board of 

county commissioners for a determinat ion whether the an ima l  feed i ng operat ion wou ld  

comply with zon i ng regu lations adopted under th is  section  and fi led with the 

department of  environmental qua l ity under  section 1 1 -33-22 before the date the 

petition was received by the county. The petit ion must conta i n  a descript ion of  the 

natu re, scope, and location of the proposed an imal  feed ing operation and a site map 

showing road access, the location of any structu re, and the d istance from each 

structure to the nearest sect ion l i ne . I f  the board of cou nty comm iss ioners does not 

object to the petit ion with in  s ixty days of receipt, the an ima l  feed ing operation is 

deemed in  compl iance with the county zon ing regu lations .  If the county a l lows an ima l  

feed ing operations as a cond it iona l  use, the county sha l l  i nform the appl icant of  the 

requ i red procedu res upon rece ipt of  the petit ion, and the cond it iona l  use regu lat ions i n  

effect a t  the t ime the county receives the petition must control the approval process, 

except the cou nty sha l l  make a decis ion on the appl ication  with in  s ixty days of the 

receipt of a complete conditiona l  use perm it appl ication . If the board of county 
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com missioners determ ines the an ima l  feed ing operat ion wou ld  comply with zon ing 

regu lations or fa i ls to object under  th is  sect ion. the county may not impose add it ional  

zon i ng regu lations relat ing to the natu re. scope. or location  of the an ima l  feeding 

operation  later. provided an appl icat ion is subm itted promptly to the state department 

of hea lth. the department issues a fina l  permit. and construction  of the an ima l  feed i ng 

operat ion commences with in fivethree years from the date of the board's 

determination or failure to objectthe department issues its fi na l  permit and any perm it 

appeals are exhausted . A boa rd of county commissioners may not: 

a. Regulate or impose zon ing restrict ions or  requ i rements on an ima l  feed ing 

operat ions or other agricu ltural  operat ions except as expressly perm itted under 

th is section; or 

b. I mpose water qual ity. c losure. s ite secu rity. lagoon. or nutr ient plan  regu lations or 

1 3  requ i rements on an imal feed i ng operations . 

1 4  SECTION 2. AMENDMENT. Sect ion 1 1 -33-22 of the North Dakota Century Code is 

1 5  amended and  reenacted as fol lows : 

16 11 -33-22. Regulation of eoneentrated animal feeding operations - Central repository. 

1 7  4:---Any zon ing  regu lation that perta ins  to a concentratedan an ima l  feed ing  operation� 

1 8  defi ned i n  section 1 1 -33-02. 1 .  and wh ich i s  p romu lgated by a county after Ju ly 3 1 , 

1 9  2007,  i s  not effective u nt i l  fi led with the state department of hea lth for i ncl us ion i n  the 

20 central repository establ ished under section  23-0 1 -30 .  Any zon ing  regu lat ion that 

2 1  perta i ns  to concentrated an ima l  feed ing operations a n d  which was promu lgated by a 

22 county before August 1 ,  2007 , may not be enforced u nt i l  the regu lat ion i s  fi l ed with the 

23 state department of health for inc lus ion i n  the central  repository. 

24 

25 

26 

27 

28 

29 

30 

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any li·,estocl< feeding , handling, 

or holding operation, or feed yard . ·11here animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in ·11hich animal 

wastes may accumulate , or in an area where the space per animal unit is less 

than six hundred square feet [55.74 square meters) . The term docs not include 

normal wintering operations for cattle. 
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1 b. "Livestocl<" includes beef cattle, dairy cattle, sheep, s•.•,ine,  poultry, horses, and 

2 fur animals raised for their pelts. 

3 (Contingent effective date - See note) Reg u lation of concentrated an imal  feed ing 

4 operations - Centra l  repository. 

5 +.--Any zon i ng regulation that pertains to a concentratedan an imal feeding operation-aoo._ 

6 as defi ned i n  sect ion 1 1 -33-02.1 , is not effective until filed with the department of 

7 envi ronmental quality for i nclusion i n  the central repository established under sect ion 

8 23 . 1 -01-10 .  

9 

1 0  
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1 2  

1 3  

1 4  

1 5  

1 6  

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livcstocl< feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

wastes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet [66.74 square meters]. The term docs not include 

normal wintering operations for cattle. 

b. "Livcstocl<" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

1 7  fur animals raised for their pelts. 

1 8  SECTION 3.  AMENDMENT. Sect ion 23-25-1 1 of the North Dakota Centu ry Code is 

1 9  amended and reenacted as follows : 

20 23-25-1 1 .  Regu lation of odors - Ru les. (Contingent repeal - See note) 

2 1  1 .  In areas located within a city or the area over which a city has exercised extraterrito rial 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

zon i ng as defi ned i n  sect ion 40-47-01 . 1 , a person may not discharge i nto the ambient 

air any object ionable odorous air contam inant that measures seven odor concentrat ion 

un its or higher outs ide the property boundary where the discharge is occu rri ng. If an 

agricultu ral operation as defi ned by sect ion 42-04-01 has been in operation for more 

than one year, as provided by section 42-04-02 , and the bus iness or residence making 

the odor complaint was bu ilt or established after the agricultural operation was 

established, the measurement for compliance with the seven odor concentrat ion un its 

standard must be taken within one hundred feet [30.48 meters] of the subsequently 

established residence, church, school, business , or public bu ilding making the 

complaint rather than at the property boundary of the agricultu ral operation .  The 
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measurement may not be taken with in  five hundred feet [ . 1 5  k i lometer] of the property 

boundary of the ag ricu ltu ral operation .  

3 2 .  I n  areas located outs ide a city or  outs ide the area over wh ich a city h a s  exercised 
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extraterritor ia l  zon ing as defined in sect ion 40-47-0 1 . 1 , a person may not d ischarge 

into the amb ient air any objectionable odorous air contaminant that causes odors that 

measure seven odor concentrat ion un its or h igher  as measu red at any of the fol lowing 

locations :  

a .  With in  one hundred feet [30.48 meters] of  any residence, church , school ,  

business, or pub l ic  bu i ld ing , or with in  a campground or pub l ic  park .  An odor 

measurement may not be taken at the res idence of the owner or  operator of the 

source of the odor, or at any residence ,  chu rch ,  schoo l ,  bus iness , or publ ic 

bu i ld ing , or with in a campground or  pub l ic  park,  that is bu i lt or estab l ished with in  

one-ha lf m i le  [ .80 k i lometer] of  the source of  the odor  after the sou rce of  the odor 

has been bu i lt or  establ ished ; 

b .  A t  any  point located beyond one-ha lf m i l e  [ . 80 k i lometer] from the sou rce o f  the 

odor, except for property owned by the owner or operator of the source of the 

odor, or over wh ich the owner or  operator of the source of the odor has 

pu rchased an odor easement; or  

c .  I f  a county or township has zoned or estab l ished a setback d istance for an an ima l  

feed ing operation wh ich is g reater than one-ha lf mi le  [ . 80 k i lometer] u nder either 

sect ion 1 1 -33-02 . 1  or 58-03- 1 1 . 1 ,  o r  if the setback d istance under subsection 7 is 

g reater than one-half mi le [ .80 k i lometer] , measurements for compl iance with the 

seven odor concentration un its standard must be taken at the setback d istance 

rather than one-ha lf mi le [ . 80 k i lometer] from the fac i l ity under subd ivis ion b ,  

except for any residence ,  church , school ,  bus iness,  pub l ic  bu i ld i ng ,  park, or 

cam pground with in  the setback d istance wh ich was bu i lt or  estab l ished before 

the an ima l  feed ing operat ion was estab l ished , un less the an imal  feed ing 

operat ion has obta ined an  odor easement from the pre-exist ing faci l ity. 

29 3 .  An odor measurement may be taken on ly with a properly mainta ined scentometer, by 

30 

3 1  

an odor panel ,  o r  by another instrument or  method approved by the state department 

of health , and only by i nspectors certified by the department who have successfu l ly 
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completed a department-sponsored odor certification cou rse and demonstrated the 

ab i l ity to d ist i ngu ish  various odor samples and concentrations .  I f  a certified inspector 

measu res a v io lat ion of th is  section ,  the department may send a cert ified letter of 

apparent noncompl iance to the person caus ing the apparent v io lat ion and may 

negotiate with the owner or  operator for the estab l ishment of an  odor  management 

p lan and best management practices to address the apparent v io lati on .  The 

department sha l l  g ive the owner or operator at least fifteen days to i mplement the odor 

management p lan . I f  the odor problem pers ists , the department may proceed with an 

enforcement action provided at least two certified inspectors at the same t ime each 

measure a v io lat ion and then confirm the vio lation by a second odor measurement 

taken by each certified i nspector, at least fifteen m inutes ,  but no  more than two hours ,  

after the fi rst measurement. 

1 3  4 .  A person i s  exempt from th is sect ion wh i le spread ing o r  app ly ing an ima l  man u re or 

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

other recycled agr icu ltural material to  land in  accordance with a n utr ient management 

p lan approved by the state department of health . A person i s  exempt from th is sect ion 

wh i le spread ing or  apply ing an imal manure or other recycled ag r icultural  materia l  to 

land owned or leased by that person in accordance with ru les adopted by the 

department. An owner or operator of a lagoon or waste storage pond perm itted by the 

department is  exempt from th is section in  the spr ing from the t ime when the cover of 

the perm itted lagoon or  pond beg ins to melt unt i l  fou rteen days after al l  the ice cover 

on the lagoon or pond has completely melted . Notwithstand ing  these exemptions ,  a l l  

persons sha l l  manage the i r  property and systems to  m in im ize the impact of  odors on  

the i r  ne igh bors .  

24 5 .  Th i s  section does not app ly to  chemical compounds that can  be ind ividua l ly measu red 

25 

26 

27 

28 

by i nstruments ,  other than a scentometer, that have been designed and proven to 

measu re the i nd iv idua l  chemical  or chemical compound ,  such as hydrogen su lfide ,  to 

a reasonable deg ree of scientific  certa i nty, and for which the state department of 

health has estab l ished a specific l im itat ion by ru le .  

29 6 .  For purposes of  th is section , a public parl( is a park established by the federal 

30 

3 1  

go•o<ernment, the state, or a political subdivision of the state in the manner prescribed 

by law. For purposes of this section, a campground is� 
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a "Bus iness" means a com mercia l  bu i ld ing used primar i ly to carry on  a for-profit or 

nonprofit business which is not resident ia l and not used primar i ly to manufacture 

or  produce raw materials, products, or agricu ltural  commod ities; 

b .  "Campground" means a pub l ic  or  private area of land used exclusively for 

cam ping and open to the pub l ic  for a fee on a regu lar  or  seasona l  basis: 

c .  "Chu rch" means a bu i ld i ng owned by a rel igious organ ization  and used primar i ly 

for re l igious purposes; 

g_,_ "Park" means a park establ ished by the federa l  government, the state, or a 

pol it ical subd iv is ion of the state i n  the manner prescribed by law; 

e .  "Publ ic  bu i ld ing" means a bu i ld ing owned by a county, city, townsh ip, school 

d istr ict, park d istrict, or other un it of local government: the state; or  an  agency, 

i ndustry, institut ion, board, or department of the state; and 

t "School" means a pub l ic schoo l  or nonprofit, private school  approved by the 

superintendent of publ ic instruction . 

1 5  7 .  a .  I n  a county o r  townsh ip that does not regu late the natu re ,  scope ,  aooor location 

1 6  
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1 8  
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of an  an imal  feed ing operation under sect ion 11 33 02 1 1 -33-02 . 1  or  section 

58-03- 1 1 . 1 , the department sha l l  requ i re that any new an ima l  feed ing  operation 

perm itted under chapter 6 1 -28 be set back from any existing res idence, chu rch , 

schoo l ,  business, publ ic bu i ld i ng ,  park, or campground .  

( 1 ) If there are fewer than th ree hundred an ima l  un its , there is no  m in imum 

setback requ i rement. 

(2) If there are at least th ree hundred an ima l  un its but no more than one 

thousand animal un its , the setback for any an ima l  operation is one-half mi le 

[ .80 ki lometer] . 

(3) If there are at least one thousand one an ima l  un its but no  more than two 

thousand an imal  u n its , the setback for a hog operation is th ree-fourths mi le 

[ 1 .20 ki lometers] and the setback for any other an ima l  operation is one-half 

mi le [ . 80  k i lometer] . 

(4) If there are at least two thousand one an ima l  un its but no  more than five 

thousand an imal u n its , the setback for a hog operation is one mi le [ 1 .60 
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1 k i lometers] and the setback for any other an ima l  o peration  i s  th ree-fourths 
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mi le [ 1 .20 k i lometers] . 

(5) If there are five thousand one or more an ima l  u n its , the setback for a hog 

operation is  one and one-ha lf m i les [2 .40 k i lometers] and the setback for 

any other an ima l  operation is one mi le [ 1 . 60  k i lometers] . 

b .  The setbacks set forth i n  subd iv is ion a do not apply if the owner o r  operator 

applyi ng for the permit obta ins an odor easement from the pre-exist ing use that is 

closer. 

c .  For pu rposes of th is section :  

( 1 ) One mature da i ry cow, whether mi lk ing or d ry, equa ls  1 . 33 an imal  un its ; 

(2) One da i ry cow, heifer or bu l l ,  other than an  an ima l  described i n  parag raph 1 

equals 1 . 0 an ima l  un it ;  

(3) One weaned beef an ima l ,  whether a ca lf, he ifer, steer, or  bu l l ,  equals 0 . 75 

an imal  un it ;  

(4) One cow-calf pa i r  equa ls 1 . 0 an imal  un it ;  

(5) One swi ne weigh ing fifty-five pounds [24 .948 k i lograms] o r  more equa ls 0 .4  

an imal  un it ;  

(6) One weaned swine we igh ing less than fifty-five pounds [24 . 948 k i log rams] 

equals 0 . 1 an ima l  un it ;  

(7) One horse equals 2 . 0  an ima l  un its ; 

(8) One sheep or weaned lamb equals 0 . 1 an ima l  u n it ;  

(9) One tu rkey equals 0 . 0 1 82 an ima l  un it ;  

( 1 0) One chicken , other than a laying hen, equals 9--:-9000. 0 1  an ima l  un it ;  

( 1 1 ) One laying hen equals 0.012 animal unit; 

f4-2t One duck or goose equals G:-{}3-30.2 an ima l  u n it ;  and  

f4-3t.(_12).Any weaned l ivestock not l isted in  paragraphs 1 through  4-211 equals 1 . 0 

an imal un it per each one thousand pounds [453 . 59 k i lograms] whether 

single or combined an imal weight. 

d .  I n  a county or townsh ip that regu lates the natu re, scope, o r  locat ion o f  an an ima l  

feed ing operation under section 1 1 -33-02 . 1  or section  58-03- 1 1 .  1 ,  an  appl icant_ 

for an an ima l  feed ing operation permit shal l  submit to the department with the 
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permit appl ication the zon ing determ inat ion made by the county or township 

u nder subsection 9 of sect ion 1 1 -33-02 . 1  or  subsection 9 of section 58-03- 1 1 . 1 . 

u n less the an ima l  feed i ng operation is i n  existence by January 1 .  20 1 9. and there 

is  no  change i n  an imals or an ima l  un its wh ich wou ld  resu lt i n  an increase i n  the 

setbacks provided for in this sect ion . The department may not impose addit iona l  

odor setback requ i rements. 

e. An an ima l  feed ing operat ion is not subject to zon ing regulations adopted by a 

county or townsh ip after the date an  appl ication for the an ima l  feed ing operation 

is  submitted to the department. provided construction of the an imal  feed ing 

operat ion commences with in  fivethree years from the date the application is 

submittedfina l  permit is issued and any permit appeals are exhausted . Un less 

there is a change to the location of the proposed an ima l  feed i ng operat ion or 

there is a change in  an ima l  un its wh ich wou ld  resu lt i n  an  i ncrease i n  the 

setbacks under th is sect ion. this exempt ion rema ins i n  effect if the department 

requ i res the appl icant to submit a revised appl ication . 

1 6  8 .  A permitted an imal  feed ing operat ion may  expand its permitted capacity by  twenty-five 

1 7  percent on one occasion without tr iggeri ng a h igher  setback d istance. 

1 8  9 .  Ne ither a county no r  a townsh ip  may  regu late or  through any  means impose 

1 9  restr ict ions or requ i rements on an ima l  feed ing operat ions or on other agr icu ltural 

20 operations except as permitted under sections 11 33 02 1 1 -33-02 . 1  and 

2 1  58 03 11 58-03- 1 1 . 1 .  

22 SECTION 4. AMENDMENT. Sect ion 23 . 1 -06- 1 5 of the North Dakota Centu ry Code is 

23 amended and reenacted as fo l lows : 

24 23 .1 -06-1 5. Regu lation of odors - Ru les . (Contingent effective date - See note) 

25 1 .  I n  areas located with in a city or  the area over wh ich a city has exercised extraterritor ia l  

26 

27 

28 

29 

30 

3 1  

zon ing  a s  defined i n  section 40-47-0 1 . 1 . a person may not d ischarge i nto the ambient 

air any objectionab le odorous air contaminant that measu res seven odor concentrat ion 

u n its o r  h igher outside the property boundary where the d ischarge is occurri ng .  If an 

agr icu ltural operation as defined by sect ion 42-04-0 1 has been i n  operation for more 

than one year. as provided by sect ion 42-04-02 .  and the person mak ing the odor 

comp la int was bu i lt or establ ished after the agr icu ltural operation was estab l ished , the 
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measurement for compl iance with the seven odor concentration  un its standard must 

be taken with i n  one hundred feet [30 .48 meters] of the subsequently estab l ished 

residence ,  church ,  schoo l ,  bus i ness , or pub l ic  bu i ld ing mak ing the compla int  rather 

than at the property boundary of the ag ricultura l  operation .  The measurement may not 

be taken with i n  five hundred feet [. 1 5  k i lometer] of the p roperty boundary of the 

agricu ltural  operation .  

I n  areas located outside a city or  outside the  area over wh ich a city has exercised 

extraterrito r ia l  zon ing  as defi ned in  section 40-47-0 1 . 1 , a person may not d ischarge 

i nto the ambient a ir  any objectionable odorous a i r  contam inant that causes odors that 

measure seven odor concentrat ion un its or h igher as measu red at any of the fo l lowing 

locations :  

a .  With in  one  hundred feet [30.48 meters] of any  res idence ,  church ,  school ,  

bus iness ,  or pub l ic bu i ld ing , or  with in  a campground  or  pub l ic  park .  An odor 

measurement may not be taken at the res idence of the owner o r  operator of the 

sou rce of the odor, or at any residence ,  chu rch , schoo l ,  bus i ness , o r  pub l ic  

bu i ld ing , or with in  a campground or pub l ic  park ,  that is bu i lt or  estab l ished with in  

one-ha lf mi le  [ .80 k i lometer] of the source of  the odor after the source of  the odor 

has been bu i lt or  estab l ished ; 

b .  At any point located beyond one-half mi le [ . 80 k i lometer] from the source of the 

odor, except for property owned by the owner or operator of the source of the 

odor, or  over wh ich the owner or operator of the sou rce of the odor has 

purchased an odor easement; or 

c .  I f  a county or  townsh ip  has zoned or estab l ished a setback d istance for an  an ima l  

feed ing operation which is g reater than  one-half m i le  [ . 80  k i lometer] u nder either 

sect ion 1 1 -33-02 . 1  or 58-03-1 1 . 1 ,  or if the setback d i stance u nder subsection 7 is  

g reater than one-ha lf m i le [ . 80 k i lometer] , measurements for compl iance with the 

seven odor  concentration un its standard must be taken at the setback d istance 

rather than one-ha lf m i le [ . 80 ki lometer] from the fac i l ity u nder subd iv is ion b ,  

except for any  residence, ch urch , school , business,  pub l i c  bu i ld i ng ,  park, o r  

campg round with i n  the setback d istance wh ich was bu i lt or  estab l ished before 
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the an ima l  feed ing operation was estab l ished ,  u n less the an ima l  feed ing 

operation has obta ined an  odor easement from the pre-existing  fac i l ity. 

3 3 .  An odor  measurement may be  taken on l y  with a properly mainta ined scentometer, by 
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a n  odor  panel ,  o r  by another i nstrument o r  method approved by the department of 

env i ronmental qua l ity, and on ly by inspectors certified by the department who have 

successfu l ly  completed a department-sponsored odor certificat ion cou rse and 

demonstrated the ab i l ity to d isti ngu ish various odor samples and concentrations .  I f  a 

certified inspector measures a v io lat ion of th is section ,  the department may send a 

certified letter of apparent noncompl iance to the person caus ing the apparent vio lat ion 

and may negotiate with the owner or  operator for the estab l ishment of an  odor 

management p lan and best management practices to address the apparent vio lation .  

The department sha l l  g ive the  owner or  operator a t  least fifteen days to  imp lement the 

odor management p lan .  If the odor problem pers ists, the department may proceed 

with an enforcement action provided at least two certified inspectors at the same t ime 

each measure a vio lation and then confi rm the v io lat ion by a second odor 

measu rement taken by each certified inspector, at least fifteen m inutes, but no more 

than two hours ,  after the fi rst measurement. 

1 8  4 .  A person is exempt from this sect ion wh i le spread ing  or  app ly ing an imal  manure o r  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

other  recycled agricu ltural materia l  to  land i n  accordance with a n utrient management 

p lan approved by the department of environmental qua l ity. A person is exempt from 

th is  sect ion wh i le spreading or  app ly ing an ima l  manure or  other recycled agricultural 

mater ia l  to land owned or leased by that person i n  accordance with rules adopted by 

the department. An owner or operator of a lagoon or  waste storage pond permitted by 

the department is exempt from th is section  i n  the spr ing from the t ime when the cover 

of the permitted lagoon or pond beg ins to melt unt i l  fou rteen days after all the ice 

cover on the lagoon or pond has completely melted . Notwithstand ing these 

exemptions ,  al l persons shall manage their property and systems to m in im ize the 

impact of odors on their neighbors. 

29 5 .  Th i s  section does not apply to chemical  compounds that can  be  ind ividua l ly measured 

30 

3 1  

b y  i nstruments, other than a scentometer, that have been designed and proven to 

measu re the ind iv idual  chemical  or chemical compound ,  such as hyd rogen su lfide, to 
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a reasonab le deg ree of scientific certa inty, and for which the department of 

env ironmental qua l ity has estab l ished a specific l im itat ion by ru le .  

3 6 .  Fo r  pu rposes o f  t h i s  section ,  a public park is a park established by the federal 
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government, the state, or a political subdivision of the state in the manner prescribed 

by la•..v. For purposes of this section, a campground is� 

a .  "Bus iness" means a com mercial  bu i ld i ng used primari ly to carry on  a for-profit or  

nonprofit bus iness wh ich is  not res ident ial and not used primar i ly to manufacture 

or  produce raw materia ls, products, or agricu ltu ra l  commod it ies: 

b .  "Campgrou nd"  means a publ ic or private area of land used exc lus ively for 

camp ing and open to the publ ic for a fee on a regu la r  o r  seasona l  bas is: 

c .  "Chu rch" means a bu i ld i ng owned by a rel ig ious organ ization  and used primar i ly 

for rel ig ious pu rposes: 

d .  "Park" means a park estab l ished by the federal government, the state, o r  a 

pol it ical subd iv is ion of the state i n  the manner prescribed by law: 

e .  "Pub l ic  bu i ld i ng" means a bu i ld i ng owned by a county, city, townsh ip, schoo l  

d istr ict, park d istrict, or other un it of  loca l  government: the state: or  an  agency, 

i ndustry, i nstitut ion, board, or department of the state: and 

:L. "School"  means a pub l ic  school or nonprofit, private school  approved by the 

superintendent of pub l ic  i nstruction .  

20 7 .  a .  I n  a county or  townsh ip that does not regu late the  nature ,  scope, aooor location 

2 1  
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28 

29 

30 

3 1  

of an  an ima l  feed ing operation under sect ion 1 1  33 02 1 1 -33-02 . 1  o r  sect ion 

58-03- 1 1 . 1 , the department sha l l  requ i re that any new an ima l  feed ing  operation 

perm itted under chapter 6 1 -28 be set back from any exist i ng res idence, ch u rch ,  

schoo l ,  bus iness,  pub l ic  bu i ld ing , park, or campground .  

( 1 ) If there are fewer than three hundred an ima l  u n its , there is no  m in imum 

setback requ i rement. 

(2) If there are at least th ree hundred an imal  un its but no more than  one 

thousand an imal  un its ,  the setback for any an ima l  operation is  one-ha lf mi le 

[ .80 k i lometer] . 

(3) If there are at least one thousand one an ima l  un its but no more than two 

thousand an ima l  un its ,  the setback for a hog operation  is th ree-fou rths m i le 
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[ 1 .20 ki lometers] , and the setback for any other an ima l  operation is one-half 

m i le [ .80 k i lometer] . 

(4) lf there are at least two thousand one an ima l  un its but no more than five 

thousand an ima l  un its , the setback for a hog operat ion is one m i le  [ 1 .60 

ki lometers] , and the setback for any other an imal  operation is  th ree-fourths 

mi le [ 1 .20 k i lometers] . 

(5) If there are five thousand one or  more an ima l  un its , the setback for a hog 

operation is one and one-ha lf m i les [2 .40 k i lometers] , and the setback for 

any other an ima l  operat ion is one mi le [ 1 .60 k i lometers] . 

b .  The  setbacks set forth i n  subd iv is ion a do not apply i f  the owner or  operator 

apply ing for the permit obta ins  an odor easement from the pre-existi ng use that is 

closer. 

c .  For pu rposes of  th is  section :  

( 1 ) One mature da i ry cow, whether m i l ki ng  or  d ry, equa ls 1 . 33 an ima l  un its ; 

(2) One da i ry cow, heifer or  bu l l ,  other than an  an ima l  described i n  parag raph 1 

equals 1 .0 an imal un it ;  

(3) One weaned beef an ima l ,  whether a ca lf, heifer, steer, or  bu l l ,  equals 

0 .75 animal un it ;  

(4) One cow-calf pair equa ls 1 . 0 an ima l  un it ;  

(5) One swine weigh ing fifty-five pounds [24 .948 k i lograms] or  more equals 

0 .4 animal un it ;  

(6) One weaned swine we igh ing  less than fifty-five pounds [24 . 948 ki lograms] 

equals 0 . 1 an imal un it ;  

(7) One horse equals 2 . 0  an ima l  un its ; 

(8) One sheep or weaned lamb equals 0 . 1 an ima l  un it ;  

(9) One tu rkey equals 0 . 0 1 82 an ima l  un it ;  

( 1 0) One chicken , other than a laying hen, equals �0. 0 1  an ima l  un it ;  

( 1 1 ) One laying hen equals 0.012 animal unit; 

f4-2-t One duck or goose equals G:-B330.2 an ima l  u n it ;  and 
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f4-31.(121Any weaned l ivestock not l isted in  parag raphs 1 through  4-2-11 equals 1 . 0 

an ima l  un it per each one thousand pounds [453 .59  k i lograms] ,  whether 

s ingle or comb ined an imal  weight .  

d .  In a county or townsh ip that regulates the natu re, scope. o r  locat ion of an  an ima l  

feed i ng operat ion under  sect ion 1 1 -33-02 . 1  or section  58-03- 1 1 . 1 .  a n  appl icant 

for an  an ima l  feed i ng operation perm it shal l  submit to the department with the 

perm it appl icat ion the zon ing determ ination made by the county o r  townsh ip 

under subsect ion 9 of sect ion 1 1 -33-02 . 1  or subsection  9 of section  58-03- 1 1 . 1 , 

un less the an ima l  feed i ng operation is i n  existence by Janua ry 1 ,  20 1 9, and there 

is no change i n  an ima ls  or an ima l  un its wh ich wou ld  resu lt i n  an  increase i n  the 

setbacks prov ided for in  this section . The department m ay not impose add it iona l  

odor setback requ i rements. 

e .  An an imal  feed i ng operation  is not subject to zon i ng regulations adopted by a 

county or townsh ip after the date an appl ication for the an ima l  feed i ng operation 

is subm itted to the department. provided construct ion of the an ima l  feed i ng 

operation com mences with in  five years from the date the appl ication  is subm itted . 

Un less there is a change to the location of the proposed an ima l  feed ing 

operation ,  th is exemption remains in effect if the department requ i res the 

appl icant to submit a revised appl ication .  

20 8 .  A perm itted an imal  feed ing operation may expand its perm itted capacity by twenty-five 

2 1  percent o n  one occas ion without triggeri ng a h igher setback d istance.  

22 9. A county or  townsh ip  may not regulate or impose restrict ions or  requ i re ments on 

23 an imal  feed ing operations or other agricu ltura l operations except as perm itted under 

24 sect ions 11 33 021 1 -33-02 . 1  and 58 03 11 58-03- 1 1 . 1 .  

25 SECTION 5. AMENDMENT. Section 58-03- 1 1 . 1 of the North Dakota Century Code is  

26 amended and reenacted as fo l lows : 

27 58-03-1 1 . 1 .  Farming  and ranch ing regu lations - Requ i rements - L im itat ions -

28 Defi n it ions. 

29 1 .  For pu rposes of th is section : 

30 

3 1  

a .  "Goncentrated/\n ima l  feed ing operation" means any li•,estock feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 
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2 .  

that is not normally used for pasture or for gro·Ning crops and in which animal 

wastes may accumulate. The term does not include normal 'Nintering operations 

for cattlea lot or fac i l ity. other than normal  winter ing operat ions for catt le and an 

aquatic an ima l  production fac i l ity. where the fol lowing cond it ions are met: 

ill Animals. other than aquatic an imals. have been. are. or wi l l  be stabled or 

confined and fed or  ma intained for at least forty-five days i n  a twelve-month 

period: and 

.(2.). Crops. vegetation. fo rage growth. o r  postharvest residues are not susta ined 

in  the normal growing season over any portion  of the lot or  fac i l ity. 

b .  "Farm ing or ranching" means cu ltivat ing land for the production of  ag ricultural 

crops or l ivestock. or rais ing , feed i ng ,  o r  produc ing l ivestock,  pou ltry. m i lk .  or  fru it .  

The term does not inc lude:  

( 1 ) The production of t imber  o r  forest products ; or  

(2) The provis ion of gra in harvest ing or  other  farm serv ices by a processor  or 

d istri butor of farm products or  supp l ies i n  accordance with the terms of a 

contract. 

c .  "L ivestock" inc ludes beef catt le ,  da i ry catt le . sheep ,  swine .  pou ltry, horses . b ison ,  

e l k .  fu r an ima ls raised for their  pelts . and any other an imals that are ra ised , fed . 

o r  produced as a part of farming o r  ranch ing  activit ies . 

d .  "Location" means the setback d istance between a structure, fence .  or other 

boundary enclosing a concentratedan an ima l  feed ing operation ,  inc lud ing its 

a n imal  waste col lection system ,  and the nearest occupied residence, the nearest 

bu i ld ings used for nonfarm or nonranch purposes.  or the nearest land zoned for 

res identia l .  recreat iona l .  or commercia l  pu rposes. The term does not inc lude the 

setback d istance for the app l ication of manure or for the app l ication of other 

recycled agricu ltu ral mater ia l  under a n utr ient management plan approved by the 

state department of health . 

For pu rposes of this section ,  an ima l  un its are determ ined as follows: 

&.- One mature dairy cow, 'Nhether milking or dry. equals 1 .33 animal units; 

b:- One dairy cow, heifer. or bull. other than an animal described in subdivision a 

equals 1 .0 animal unit; 

Page No .  2 1  1 9 . 1 1 46 .02008 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

Sixty-sixth 
Leg is lative Assem bly 

e:- One weaned beef animal, whether a calf, heifer, steer, or bull, equals 0.75 animal 

d-:- One cow calf pair equals 1 .0 animal unit; 

e:- One swine vteighing fifty fhm pounds [24.948 l<ilogramsl or more equals 0.4 

animal unit; 

f:- One swine 'Neighing less than fifty five pounds [24.948 l<ilogramsl equals 0. 1 

animal unit; 

g-:- One horse equals 2.0 animal units; 

ft:- One sheep or lamb equals 0.1 animal unit; 

i-:- One turkey equals 0.0182 animal unit; 

j-: One chicl<en, other than a laying hen, equals 0.008 animal unit; 

k-: One laying hen equals 0.012 animal unit; 

l:- One duel< equals 0.033 animal unit; and 

ffr. Any livestocl< not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 l<ilogramsl whether single or combined 

animal weightprovided under subdiv is ion c of subsection 7 of 

sect ion 23 23 11 23-25- 1 1 . 

1 8  3 .  A board o f  townsh ip  supervisors may not proh ibit or prevent t he  use  o f  l and  o r  

1 9  bu i ld ings for farm ing or ranch ing or any of the normal  i ncidents of farm ing  or  ranch i ng .  

20  4 .  A regu lat ion may not  preclude the  development of a concentratedan an ima l  feed ing 

21 operation i n  the townsh ip .  

22 5 .  A board of  townsh ip  supervisors may not proh ib it the reasonab le d iversification or 

23 expans ion of a farm ing or ranch ing operation . 

24 6 .  A board o f  townsh ip  supervisors may adopt regu lations that estab l ish d ifferent 

25 

26 

standards for the location of eoncentratedan imal  feed ing  operations based on the size 

of the operation and the species and type being fed .  

27  7 .  I f  a regu lat ion wou ld  impose a substantial economic bu rden on  a concentratedQ.Q_ 

28 

29 

30 

3 1  

an ima l  feed ing operation in  existence before the effective date of  the regu lation ,  the 

board of townsh ip  supervisors shal l  declare that the regu lation is i neffective with 

respect to any concentratedan ima l  feed ing operation in existence before the effective 

date of the regu lation .  
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production d istricts in wh ich setback d istances for eoneentratedan ima l  feed ing 

operations and re lated ag ricu ltu ra l operations are less than those in  other 

d istr icts. 

b .  A board of  townsh ip superv isors may estab l ish , around areas zoned for 

residentia l ,  recreationa l ,  or  nonagricu ltu ral commercia l  uses, low-density 

ag r icultural production d istricts in wh ich setback d istances for 

eoneentratedan imal  feed ing  operations and re lated ag r icultural operat ions are 

g reater than those in other d istr icts; provided , the low-density agr icu ltural 

production d istricts may not extend more than one-ha lf m i le [0 . 80 k i lometer] from 

the edge of the area zoned for residentia l ,  recreationa l ,  or nonagricu ltura l  

commercia l  uses. 

c .  The setbacks provided for i n  th is subsection may not vary by more than fifty 

percent fromexceed those establ ished i n  subd iv is ion a of subsect ion 7 of section 

23-25- 1 1 un less the townsh ip can demonstrate compel l i ng, objective evidence 

specific to the township where the operation wou ld be located wh ich requ i res a 

greater setback with i n  the townsh ip, i n  wh ich case the setbacks may exceed 

those estab l ished in subdiv is ion a of subsection 7 of sect ion 23-25- 1 1 by no more 

than fifty percent. If a setback under th is subsection is greater than the 

correspond ing setback estab l ished i n  subd iv is ion a of subsect ion 7 of 

section 23-25- 1 1 ,  a person whose an ima l  feed i ng operation wi l l  be or  has been 

affected by the setback may request the agricu ltu re commissioner review the 

appl icable townsh ip ord inance. After the review, the agricu ltu re commiss ioner 

sha l l  prov ide a summary of the rev iew to the attorney general and request an 

opin ion from the attorney general regard ing whether the ord inance is  lawfu l .  

d .  Fo r  purposes of this subsection ,  a "related agricu ltu ral operation"  means a faci l ity 

that produces a product or byproduct used by a eoneentratedan an ima l  feed ing 

operation .  

29 9.  A person  intend ing to construct an  animal feed ing operation may petition the board of 

30 

3 1  

townsh ip supervisors for a determination whether the an ima l  feed ing operation would 

comply with zon ing regu lations adopted under th is sect ion and fi led with the state 
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department of health under sect ion 58-03- 1 7  before the date the petit ion was received 

by the townsh ip. The petit ion must conta in a description  of the nature. scope. and 

location of  the proposed an ima l  feed ing operation and a s ite map showing road 

access. the location of any structu re. and the d istance from each structure to the 

nearest sect ion l i ne .  I f  the board of townsh i  su erv isors does not ob ·ect to the etit ion 

with in  sixty days of receipt. the animal feed ing operation  i s  deemed in  compl iance with 

the townsh ip zon ing regu lations .  I f  the township a l lows an ima l  feed ing operat ions as a 

cond itiona l  use. the townsh ip shal l  inform the appl icant of the requ i red procedu res 

upon receipt of the petition. and the cond itiona l  use regu lations i n  effect at the t ime the 

townsh ip rece ives the petition must control the approva l process. except the townsh ip 

sha l l  make a decis ion on the appl icat ion with in  sixty days of the receipt of a complete 

conditiona l  use permit appl ication .  If the board of townsh ip superv isors determ ines the 

an ima l  feed ing operat ion wou ld comply with zon ing regu lat ions or  fa i ls to object u nder 

th is section. the townsh ip may not impose additiona l  zon ing regu lations relating to the 

natu re. scope. or  location of the animal feeding operation  later. provided an appl ication 

is subm itted promptly to the state department of health. the department issues a fi na l  

perm it. and construct ion of  the an imal feed i ng operat ion commences with i n  fivethree 

years from the date of the board 's determination or failure to objectthe department 

issues i ts fi na l  permit and any permit appeals are exhausted . A board of townsh ip 

supervisors may not: 

a .  Regulate or impose zon i ng restrict ions or  requ i rements on  an ima l  feeding 

operat ions or  other agricu ltura l  operations except as expressly perm itted u nder 

th is sect ion: or  

b .  I mpose water qual ity. c losure. site security. lagoon. o r  n utr ient plan  regu lations or 

25 requ i rements on an imal  feed ing operations . 

26 (Contingent effective date - See note) Farm ing and ranch ing  regu lations -

27 Requ i rements - Lim itations - Defin it ions. 

28 1 .  For purposes of th is sectio n :  

29 

30  

3 1  

a .  "GoncentratedAnimal  feed ing operation"  means any li•o•estoel< feeding, handling, 

or holding operation. or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 
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2.  

wastes may accumulate . The term does not include normal wintering operations 

for cattlea lot or fac i l ity. other than normal winter ing operations for catt le and an 

aquatic an imal  production fac i l ity. where the fo l lowing cond it ions are met: 

(1 ) Animals. other than aquatic an imals. have been. are. or wi l l  be stabled or 

confined and fed or mainta ined for a tota l of forty-five days or  more in any 

twelve-month period: and 

(2) Crops. vegetation. forage growth. or post-harvest res idues are not susta ined 

in the normal growing season over any port ion of the lot or fac i l ity. 

b .  "Farming or ranch ing" means cu ltivating land for the product ion of  ag ricultu ra l  

crops or l ivestock, or ra is ing . feed ing ,  or  producing l ivestock. pou ltry, m i lk .  or fru it . 

The term does not inc lude:  

( 1 ) The production of t imber  or  forest products ; or  

(2) The provis ion of g ra in  harvesting or other farm services by a processor or 

d istributor of farm products or supp l ies i n  accordance with the terms of a 

contract. 

c .  "L ivestock" inc ludes beef catt le .  da i ry cattle ,  sheep ,  swine ,  pou ltry, horses , bison , 

e lk ,  fu r an imals raised for their  pelts , and any other an imals that are raised , fed , 

o r  produced as a part of farm ing or  ranch ing activit ies . 

d .  "Location" means the setback d istance between a structure, fence,  or  other 

boundary enclos ing a eoneentratedan an ima l  feeding operation ,  inc lud ing its 

a n ima l  waste col lection system ,  and the nearest occup ied residence, the nearest 

bu i ld ings used for nonfarm or nonranch purposes , or the nearest land zoned for 

res identia l ,  recreationa l ,  or  commercia l  pu rposes . The term does not i nclude the 

setback d istance for the app l ication of manure or for the app l icat ion of other 

recycled agricu ltu ral materia l  under a nutrient management p lan approved by the 

department of environmenta l qua l ity. 

For pu rposes of th is section . an ima l  un its are determ ined as follov,·s: 

a:- One mature dairy cow, 'Nhether milking or dry, equals 1 .33 animal units; 

a-:- One dairy CO'N, heifer, or bull, other than an animal described in subdivision a 

equals 1 .0 animal unit; 
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e;- One weaned beef animal, whether a calf, heifer, steer, or bull, equals 0.75 animal 

a:- One cow calf pair equals 1 .0 animal unit; 

e:- One swine weighing fifty five pounds [24.948 l<ilograms) or more equals 0.4 

animal unit; 

f.- One swine weighing less than fifty five pounds [24.948 l<ilograms) equals 0. 1 

animal unit; 

g-:- One horse equals 2.0 animal units; 

A-:- One sheep or lamb equals 0.1 animal unit; 

i-:- One turkey equals 0.0182 animal unit; 

j-:- One chicl<en , other than a laying hen, equals 0.008 animal unit; 

k--:- One laying hen equals 0.012 animal unit; 

l-:- One duck equals 0.033 animal unit; and 

m-:- Any livestock not listed in subdi·,isions a through I equals 1 .0 animal unit per 

each one thousand pounds [453 .59 kilograms) whether single or combined 

animal weightprovided under subd iv is ion c of subsection  7 of sect ion 23 . 1 -06- 1 5 .  

1 7  3 .  A board of  townsh ip  supervisors may not proh ibit or prevent the  use of  land o r  

1 8  bu i ld ings for farming or ranch ing or any of the normal i ncidents of farming or  ranch i ng .  

1 9  4 .  A regu lat ion may not preclude the development of a concentratedan an ima l  feed ing 

20 operation in  the townsh ip .  

2 1  5 .  A board of townsh ip  supervisors may not proh ibit the reasonab le d ivers ifi cat ion or  

22 expans ion of  a farm ing or  ranch ing operation .  

23 6.  A board of townsh ip  supervisors may adopt regu lations  that estab l ish  d ifferent 

24 

25 

standards for the location of concentratedan imal  feed ing  operations based on the s ize 

of the operat ion and the species and type being fed .  

26 7 .  I f  a regu lat ion wou ld impose a substant ial economic bu rden on a concentrated.an_ 

27 

28 

29 

30 

an ima l  feed ing operation i n  existence before the  effective date of  the  regu lation , the 

board of townsh ip  supervisors shal l  declare that the regu lat ion is i neffective with 

respect to any concentratedan ima l  feed ing operation in existence before the effective 

date of the regu lation .  
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9. 

a. A board of townsh ip supervisors may estab l ish h igh-dens ity agr icu ltural 

p roduction d istricts i n  which setback d istances for eoneentratedan ima l  feed ing 

operations and re lated ag r icultura l  operations are less than those in  other 

d istr icts. 

b .  A board of townsh ip supervisors may  estab l i sh ,  around areas zoned for 

res identia l ,  recreationa l ,  or  nonagricu ltu ra l  commercia l  uses, low-density 

ag ricu ltural production d istricts in wh ich setback d istances for 

eoneentratedanimal  feed ing operations and related ag ricu ltural operat ions are 

g reater than those in other d istr icts ; provided , the low-density agr icu ltura l  

p roduct ion d istricts may not extend more than one-ha lf m i le [0 .80 k i lometer] from 

the edge of the area zoned for res identia l ,  recreationa l ,  or nonagricu ltural 

commercia l  uses. 

C.  The setbacks provided for in  th is subsect ion may not vary by more than fifty 

percent fromexceed those estab l ished i n  subd iv is ion a of subsection 7 of sect ion 

23 . 1 -06- 1 5 un less the townsh ip can demonstrate compel l i ng, objective evidence 

specific to the township where the operation wou ld be located wh ich regu i res a 

greater setback with in  the townsh ip, i n  wh ich case the setbacks may exceed 

those establ ished in subdiv is ion a of subsection 7 of sect ion 23 . 1 -06- 1 5  by no 

more than fifty percent .  If a setback under th is subsect ion is greater than the 

correspond ing setback estab l ished in subd iv is ion a of subsection 7 of 

section 23. 1 -06- 1 5, a person whose an ima l  feed ing operation wi l l  be or has been 

affected by the setback may reguest the agricu lture commissioner review the 

appl icable townsh ip ord inance .  After the review, the agricu ltu re commissioner 

shal l  provide a summary of the rev iew to the attorney general and reguest an 

opin ion from the attorney genera l  regard ing whether the ord inance is lawfu l .  

d .  Fo r  purposes o f  this subsection ,  a "re lated agricu ltura l  operation" means a faci l ity 

that produces a product or byprod uct used by a eoneentratednn an ima l  feed ing 

operation .  

A person intend ing to  construct an  an ima l  feed ing operation may petition the board of 

townsh ip supervisors for a determ inat ion whether the an ima l  feed ing operation wou ld  

comply with zon ing regulations adopted under th is sect ion and fi led with the 
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department of environmenta l qual ity under section 58-03- 1 7  before the date the 

petition  was received by the townsh ip. The petit ion must conta in  a description  of the 

nature. scope. and location  of the proposed animal feed i ng operat ion and a s ite map 

showing road access. the location of any structu re. and the d istance from each 

structu re to the nearest section l i ne .  I f  the board of townsh ip superv isors does not 

object to the petition with in  s ixty days of receipt. the an ima l  feed i ng operation is 

deemed in  compl iance with the townsh ip zon ing regu lations .  I f  the townsh ip a l lows 

an ima l  feed ing operat ions as a condit iona l  use. the townsh ip sha l l  i nform the appl icant 

of the requ i red procedu res upon receipt of the petit ion. and the cond itiona l  use 

regu lations in  effect at the t ime the townsh ip receives the petit ion must contro l the 

approva l process. except the townsh ip shal l  make a decision on  the appl ication  with i n  

s ixty days o f  the receipt o f  a complete conditiona l  use  permit appl ication . I f  the board 

of townsh ip superv isors determines the an ima l  feed i ng operat ion wou ld  comply with 

zon ing regu lations or fa i ls  to object under th is section.  the townsh ip may not impose 

add itiona l  zon ing regu lations relating to the nature. scope. or  location of the an ima l  

feed i ng operation later. provided an appl ication is submitted promptly to  the  state 

department of health. the department issues a fi na l  perm it. and construction of the 

an ima l  feed ing operation commences with in  fivethree years from the date ef--tAe­

board's determination or failure to objectthe department issues its fi na l  perm it and any_ 

perm it appeals are exhausted . A board of townsh ip superv isors may not: 

a .  Regu late or impose zon ing restrict ions or requ irements on an ima l  feeding 

operat ions or other agricu ltural operat ions except as expressly perm itted u nder 

th is section:  or  

b .  I mpose water qual ity. c losure. site security. lagoon. or nutr ient plan  regu lations or 

25 requirements on an ima l  feed i ng operat ions . 

26 SECTION 6. AMENDMENT. Sect ion 58-03- 1 7  of the North Dakota Century Code i s  

27 amended and reenacted as fol lows : 

28 58-03-17. Regulation of eoneentFated animal feed ing operations - Central repos itory. 

29 4-:--Any zon ing regu lation that perta ins to a concentratedan  an ima l  feed ing  operatio n� 

30 defined in  section  58-03- 1 1 . 1 .  and wh ich is  promulgated by a townsh ip  after Ju ly 3 1 . 

3 1  2007, is not effective unt i l  fi led with the state department o f  hea lth for i nc lus ion i n  the 
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central repository established under section 23-01-30. Any zoning regulation that 

pertains to a concentrated animal feeding operation and which was promulgated by a 

county or a township before August 1 ,  2007, may not be enforced until the regulation 

is filed with the state department of health for inclusion in the central repository. 

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestocl< feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for grmNing crops and in 1Nhich animal 

wastes may accumulate, or in an area vthere the space per animal unit is less 

than six hundred square feet [55.74 square meters). The term does not include 

normal wintering operations for cattle. 

b. "Livestocl<" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

1 3  fur animals raised for their pelts. 

1 4 (Contingent effective date - See note) Reg u lation  of concentrated an ima l  feed ing 

1 5  operat ions - Central repos itory. 

1 6  4-:---Any zoning regulation that pertains to a concentrated animal feeding operation-aflEl-

1 7  which is promulgated by a township after July 31 , 2007, as defined in 

1 8  section 58-03-1 1 . 1 , is not effective until filed with the department of environmental 

1 9  quality for inclusion in the central repository established under section 23.1-01-10. -Arty-

20 zoning regulation that pertains to a concentrated animal feeding operation and which 

2 1  was promulgated by a county or a township before August 1 ,  2007, may not be 

22 enforced until the regulation is filed with the department of environmental quality for 

23 inclusion in the central repository. 

24 

25 

26 

27 

28 

29 

30 

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestocl< feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

wastes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet [55.74 square meters). The term does not include 

normal \\•intering operations for cattle. 
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1 b. "Livestock" includes beef cattle , dairy cattle, sheep, s·Nine, poultry, horses, and 

2 fur animals raised for their pelts. 

3 SECTION 7. EFFECTIVE DATE - CONTINGENT EFFECTIVE DATE - EXPIRATION DATE. 

4 The portions of sections 1 � and 4fi of th is Act not subject to an  exist ing conti ngency 

5 become effective on August 1 ,  20 1 9 , and remain in effect unt i l  the leg is lative counc i l  receives 

6 certificat ion from the ch ief of the environmental health sect ion of the state department of hea lth 

7 that a l l  authority, powers, and d uties from the environmental health sect ion of the state 

8 department of health have been transferred to the department of env i ronmenta l qua l ity. The 

9 rema inder of sect ions 1 � and 4fi become effective on August 1 ,  20 1 9 , if the leg is lative 

1 0  cou nc i l  has received certificat ion from the ch ief of the environmental hea lth sect ion of the state 

1 1  department of health that a l l  authority, powers ,  and duties from the environmenta l  health sect ion 

1 2  of the state department of health have been transferred to the department of env i ronmental 

1 3  qua l ity. I f, by August 1 ,  20 1 9 , the leg is lative counc i l  has not received certificat ion from the ch ief 

1 4  of the environmental hea lth section of the state department of health that a l l  authority, powers ,  

1 5  and duties from the environmental health sect ion of the state department of hea lth have been 

1 6  transferred to the department of environmental qua l ity, the remainder  of sect ions 1 � and 46_ 

1 7  of th is Act become effective on the date certificat ion is received . 
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Apri l 1 9 , 20 1 9  

P RO POSED AMENDMENTS TO ENG ROSSED S ENATE BI LL NO .  2345 

That the House recede from its amendments as p ri nted on pages 1 344- 1 349 of the Senate 
Jou rnal and pages 1 539- 1 544 of the House Journal and that Engrossed Senate B i l l  No .  2345 
be amended as fol lows: 

Page 1 ,  l i ne  1 ,  after the f i rst comma insert " 1 1 -33-22 , "  

Page 1 ,  l i ne  1 ,  remove the second "and" 

Page 1 ,  l ine 2 ,  after "58-03-1 1 . 1 "  insert " ,  and 58-03- 1 7" 

Page 4, l i ne  1 ,  overstrike "vary by more than f ifty" 

Page 4, l i ne  2, overstr ike "percent from" and insert immediately the reafter "exceed" 

Page 4, l i ne  3 ,  after  "23-25- 1 1 "  i nsert "un less the county can demonstrate compe l l i ng, objective 
evidence specif ic to the county wh ich requi res a greater setback with i n  the county, i n  
wh i ch  case t he  setbacks may exceed those estab l ished i n  subdiv is ion a of 
subsect ion 7 of sect ion 23-25- 1 1  by no more than f ifty percent .  If a setback under th is 
subsect ion is  greater than the correspond ing setback estab l ished i n  subdivis ion a of 
subsect ion 7 of sect ion 23-25- 1 1  , a person whose an imal  feed i ng operat ion wi l l  be or  
has been affected by the setback may request the agricu l ture comm iss ioner review the 
appl icable county ord inance. After the review, the agricu ltu re comm issioner shal l  
provide a summary of the review to the attorney general and request an opin ion from 
the attorney general regard ing whether  the ord i nance and setback is lawfu l "  

Page 4 ,  l i ne  1 1 , after  the  underscored period insert "The petit ion must conta in  a descript ion of 
the natu re, scope, and location of the proposed an imal  feed i ng operat ion and a site 
map showing road access, the location of any structu re, and the d istance from each 
structu re to the nearest sect ion l i ne . "  

Page 4 ,  l i ne  1 3 , after the underscored period insert " I f  t he  county a l lows an ima l  feed ing 
operat ions as a condit ional use, the condit ional use regu lations m ust be l im ited to the 
board's  authority u nder th is section, and the approval process m ust comply with th is 
sect ion .  The county shal l make a decis ion on the appl ication with i n  s ixty days of the 
receipt of a complete cond it ional use perm it appl ication . "  

Page 4 ,  l i n e  1 6 , after "provided" insert "an appl icat ion is  subm itted promptly to the state 
departm ent of health, the department issues a f inal  permit, and" 

Page 4 ,  l ine 1 7 , rep lace "five" with "th ree" 

Page 4 ,  l i ne  1 7 , remove "of the" 

Page 4 ,  l i ne  1 8 , replace "board's determ inat ion or  fai l u re to object" with "the department issues 
its f inal perm it and any perm it appeals are exhausted . A board of county 
comm iss ioners may not :  

a .  Regu late or impose zon i ng restrictions or  requ i rements on an imal 
feed ing operations or  other  agricu l tural operations except as express ly 
permitted under th is  sect ion: or 
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regu lat ions or requ i rements on an imal  feed i ng operat ions" 

Page 7 ,  l ine 6 ,  overstr ike "vary by more than f ifty" 

Page 7, l i ne  7, overstr ike "percent f rom"  and i nsert immediately the reafter " exceed" 

Page 7 ,  l i ne  8 ,  after "23. 1 -06- 1 5"  insert " un less the county can demonstrate compe l l i ng, 
objective evidence specif ic to the county which requ i res a greater setback with in  the 
county, i n  wh ich case the setbacks may exceed those estab l ished i n  subdiv is ion a of 
subsect ion 7 of sect ion 23. 1 -06-1 5 by no more than f ifty percent .  If a setback under th is  
subsect ion is  greater than the correspond ing setback estab l ished i n  subd iv is ion a of 
subsect ion 7 of sect ion 23. 1 -06- 1 5, a person whose an imal  feed i ng operat ion wi l l  be or  
has been affected by the setback may request the agricu ltu re comm iss ioner review the 
appl icab le county ord i nance. Afte r the review, the agricu ltu re comm iss ioner  sha l l  
provide a summary of  the review to the attorney general and request an opin ion f rom 
the attorney general regard i ng whether the ord inance and setback is lawfu l "  

Page 7 ,  l i ne  1 6 , after t he  underscored per iod i nsert "The petit ion m ust conta in  a descr iption of 
the natu re, scope, and locat ion of the proposed an imal  feed i ng operat ion and a site 
map showing road access, the location of any structu re, and the d istance from each 
structu re to the nearest sect ion l i ne . "  

Page 7 ,  l i ne  1 8 , after t he  underscored period i nsert " I f t he  county a l lows an ima l  feed i ng 
operat ions as a condit ional use, the condit ional use regu lat ions m ust be l i m ited to the 
board 's authority u nder th is section, and the approval process must comply with th is 
section .  The county shal l make a decis ion on the appl ication with i n  s ixty days of the 
rece ipt of a complete cond it ional use permit appl ication . "  

Page 7 ,  l i n e  22 , after "provided" i nsert " an  appl icat ion is subm itted promptly to t he  state 
department of health, the department issues a f inal perm it, and"  

Page 7,  l i ne  23,  replace "f ive" w i th  "th ree" 

Page 7 ,  l ine 23,  replace "of the board's determi nat ion or fai l u re to object" with " the department 
issues i ts f ina l  permit and any permit  appeals are exhausted . A board of county 
com miss ioners may not: 

a .  Regu late or  impose zon ing restrict ions o r  requ i rements on an imal 
feed i ng operat ions or other agricu ltural operat ions except as expressly 
perm itted under th is  section; or 

b .  I mpose water qual i ty, closu re. s ite secu r ity, lagoon, or n utr ient plan 
regu lat ions or requ i rements on animal feed ing operat ions" 

Page 7 ,  after l ine 23, insert :  

"SECTION 2. AMENDMENT. Section 1 1 -33-22 of the North Dakota Century Code 
is amended and reenacted as fol lows: 

1 1 -33-22. Regulation of eoneentrated animal feeding operations - Central 
repository. 

• 

• 

4-:- Any zon ing regu lation that perta ins to a concentratedan an imal  feed ing  
operation, as  def ined i n  section 1 1 -33-02 . 1 ,  and wh ich is  p romu lgated by a 
county after Ju ly 31 , 2007, is not effective u nt i l  f i led with the state 
department of health for i nc lus ion in the central repository estab l ished 

• u nder sect ion 23-0 1 -30 . Any zon ing regu lat ion that perta ins to 
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concentrated animal feed ing operations and which was promulgated by a 
county before August 1 ,  2007, may not be enforced until the regulation is 
f i led with the state department of health for inclusion in the central 
repository. 

For purposes of this section: 

# /  P..J - 3 

a-:- "Concentrated animal feeding operation" means any livestock feeding, 
handling, or holding operation, or feed yard, 1.-,ihere animals are 
concentrated in an area that is not normally used for pasture or for 
grmving crops and in which animal wastes may accumulate, or in an 
area 1,•,here the space per animal unit is less than six hundred square 
feet [55.74 square meters] . The term does not include normal 
wintering operations for cattle . 

&.- "Livestocl<" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of oonoentrated animal 
feeding operations - Central repository. 

� Any zoning regulation that pertains to a concentratednn animal feed ing 
operation aAa, as defined in sect ion 1 1 -33-02 . 1 ,  is not effective until filed 
with the department of envi ronmental quality for inclusion in the central 
repository established under section 23. 1 -0 1 - 1 0 .  

2-a- For purposes of this section: 

a-:- "Concentrated animal feeding operation" means any livestock feeding , 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square meters]. The term does not include normal 
wintering operations for cattle. 

&.- "Livestock" includes beef cattle, dairy cattle, sheep , swine, poultry, 
horses, and fur animals raised for their pelts. "  

Page 1 2 , l ine 8 ,  after "58-03- 1 1 . 1 "  insert " .  unless the animal feeding operation is i n  existence 
by January 1 .  20 1 9. and there is no change in animals or animal units which would 
result in an increase in the setbacks provided for in this sect ion" 

Page 1 2 , l ine 9, after "addit ional" insert "odor" 

Page 1 2 , l ine 1 3 , replace "five" with "three"  

Page 1 2 , l ine 1 3 , replace "application is submitted "  with "final permit is issued and any permit 
appeals are exhausted" 

Page 1 2 , l ine 1 5 , after "operation" insert "or there is a change in animal units which would 
result in an increase in the setbacks under this section" 

Page 1 7 , l ine 8, after "58-03- 1 1 . 1 "  insert ". unless the animal feed ing operation is in existence 
by January 1 .  20 1 9. and there is no change in animals or animal units which would 
result in an increase in the setbacks provided for in this section" 
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41-/ f!J· l/ Page 1 7 , l i ne  9, after "addit ional " i nsert "odor" 

Page 1 7 , l i ne  1 3 , rep lace "five " with "three" 

Page 1 9 , l i ne  1 4 , replace "23-23- 1 1 "  with "23-25- 1 1 "  

Page 20 ,  l i ne  1 1 ,  overstr ike "vary by more than fifty" 

Page 20 ,  l i ne  1 2 , overstr ike "percent from"  and insert immediate ly thereafter "exceed"  

Page 20 ,  l i ne  1 3 , afte r "23-25- 1 1 "  insert " un less the townsh ip can demonstrate compe l l i ng. 
objective evidence specif ic to the township wh ich requ i res a greater setback with in  the 
townsh ip. in which case the setbacks may exceed those estab l ished in subdiv is ion a of 
subsect ion 7 of sect ion 23-25- 1 1  by no more than f ifty percent .  If a setback under th is 
subsect ion is  greater than the correspond ing setback estab l ished i n  subdiv is ion a of 
subsect ion 7 of sect ion 23-25- 1 1 .  a person whose an imal  feed i ng operat ion wi l l  be or  
has been affected by the setback may request the  agricu ltu re comm iss ioner review the 
appl icab le townsh ip ord i nance. After the review. the agricu ltu re comm issioner  shal l  
provide a summary of the review to the attorney general and request an opi n ion from 
the attorney general regard i ng whether the ord i nance and setback is  lawfu l "  

Page 20 ,  l i ne  2 1 , after the u nderscored pe riod insert "The petit ion must conta in  a descript ion of 
the natu re. scope. and locat ion of the proposed an imal feed i ng operat ion and a s ite 
map showing road access. the location of any structu re. and the d istance from each 
structu re to the nearest sect ion l i ne . "  

Page 20 ,  l i ne  23 ,  after t he  u nderscored period i nsert " I f t he  townsh ip a l lows an ima l  feed ing 
operations as a condit ional use. the condit ional use regu lations m ust be l im ited to the 
board's authority u nder th is section. and the approval process m ust comply with th is 
sect ion . The townsh ip shal l  make a dec is ion on the appl icat ion with i n  s ixty days of the 
rece ipt of a complete condit ional use perm it appl ication . "  

Page 2 0 ,  l i ne  2 6 ,  after "provided" insert " a n  appl icat ion i s  subm itted promptly to the state 
department of health. the department issues a f i nal perm it. and"  

Page 20 ,  l i ne  27, rep lace "f ive " with "three" 

Page 20 ,  l ine 27,  remove "of the" 

Page 20 ,  l ine 28 ,  replace "board 's determ ination or fai l u re to object" with "the department 
issues i ts f inal  permit and any permit appeals are exhausted . A board of townsh ip 
supervisors may not :  

a .  Regu late or impose zon ing restrict ions or  requ i rements on an ima l  
feed i ng operat ions or other agricu ltu ral operat ions except as expressly 
perm itted u nder th is section: or 

� I mpose water qual ity. closu re. site secu r ity. lagoon. or n utr ient plan 
regu lat ions or requ i rements on animal feeding operat ions" 

Page 2 1 , l ine 1 ,  overstr ike "Concentrated"  and insert immediately thereafter "An ima l "  

Page 2 1 , l i ne  1 ,  overstr ike "any l ivestock feed ing ,  hand l i ng ,  or" 

Page 2 1 , overstr ike l i nes 2 through 4 

Page 2 1 , l i ne  5 ,  overstr ike "cattle" and i nsert immed iately thereafter "a  lot or fac i l i ty. othe r  than 
normal wi nteri ng operat ions for catt le and an aquatic an imal product ion fac i l ity. where 
the fol lowing condit ions are met :  
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ill Animals, other  than aquatic an imals, have been, are, or wi l l  be fr I f'J· 5 

stab led or conf ined and fed or  mainta i ned for a total of forty-five 
days or more in any twelve-month period: and 

@ Crops, vegetation, forage growth, or post-harvest residues are 
not sustai ned in the normal growing season over any port ion of 
the lot or fac i l i ty" 

Page 23,  l i ne  9 ,  overstr ike "vary by more than f ifty" 

Page 23,  l i ne  1 0 , overstrike "percent from" and i nsert immed iately thereafter "exceed" 

Page 23 ,  l i ne  1 1 ,  after "23 . 1 -06- 1 5" insert " u n less the townsh ip can demonstrate compel l i ng, 
objective evidence specif ic to the townsh ip wh ich requ i res a grater setback with in  the 
townsh ip, in which case the setbacks may exceed those estab l ished in subdivis ion a of 
subsect ion 7 of sect ion 23. 1 -06- 1 5 by no more than f ifty percent .  If a setback under th is 
subsect ion i s  greater than the correspond i ng setback estab l i shed i n  subd iv is ion a of 
subsection  7 of sect ion 23. 1 -06- 1 5, a person whose an imal  feed i ng operat ion wi l l  be or 
has been affected by the setback may request the agricu ltu re comm iss ioner review the 
appl icable townsh ip ord i nance. After the review, the agricu l ture comm issioner shal l  
provide a summary of the review to the attorney general and request an opi n ion from 
the attorney general regard i ng whether the ord i nance and setback is lawfu l "  

Page 23 ,  l i ne  1 9 , after the  underscored per iod insert "The petit ion must conta in  a descript ion of 
the natu re, scope, and location of the proposed an imal feed i ng operat ion and a site 
map showing road access, the location  of any structu re, and the d istance from each 
structu re to the nearest section l i ne . "  

Page 23 ,  l i ne  2 1 , afte r t he  underscored period i nsert " I f t he  townsh ip a l lows an imal  feed ing 
operat ions as a condit ional use, the condit ional use regu lat ions must be l im ited to the 
board's authority under th is section, and the approval process must comply with th is 
sect ion .  The townsh ip shal l  make a decis ion on the appl ication with in  s ixty days of the 
receipt of a complete cond it ional use perm it appl ication . "  

Page 2 3 ,  l i n e  2 5 ,  after "provided" i nsert " a n  appl icat ion i s  subm itted promptly to the state 
departm ent of health, the department issues a f ina l  perm it, and" 

Page 23,  l ine 26 ,  replace "five" wi th "three" 

Page 23,  l ine 26 ,  remove "of the board's determ inat ion or  fa i l u re to" 

Page 23,  l ine 27,  rep lace "object" with "the department issues i ts f ina l  perm it and any permit 
appeals are exhausted . A board of townsh ip supervisors may not :  

a .  Regu late or impose zon i ng restr ict ions or  requ i rements on animal 
feed ing operat ions or  other agricu l tural operat ions except as expressly 
permitted under th is  sect ion: or  

.!2.:. Impose water qual i ty, c losu re, site secu rity, lagoon, or n utr ient plan 
regu lat ions or requ i rements on an imal  feed ing operat ions" 

Page 23,  after  l ine 27,  i nsert :  

"SECTION 6. AMENDMENT. Sect ion 58-03- 1 7  of the North Dakota Century 
Code is  amended and reenacted as fol lows: 
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#/ fJ· b 58-03-1 7 .  Regulation of oonoentrated animal feeding operations - Central 

repository. 

4-:- Any zon i ng regu lation that perta ins to a concentratedan an imal feed ing  
• operation, as def ined i n  sect ion 58-03- 1 1 . 1 ,  and wh ich i s  p romu lgated by a 

townsh ip  after Ju ly 3 1 , 2007 , is not effective u nt i l f i led with the state 
department of health for i nc lus ion in the central repository estab l ished 
under sect ion 23-0 1 -30 . Any zon ing regu lation that perta ins  to a 
concentrated an ima l  feed ing operation and wh ich was p romu lgated by a 
cou nty or  a townsh ip  before August 1 ,  2007, may not be enforced u nt i l  the 
regu lat ion is  f i led with the state department of health for i nc lus ion i n  the 
central repository. 

� For purposes of this section: 

er. "Concentrated animal feeding operation" means any livestocl( feeding , 
handling, or holding operation, or feed yard, where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate, or in an 
area •.vhere the space per animal unit is less than six hundred square 
feet [55.74 square metersl . The term does not include normal 
wintering operations for cattle. 

&.- "Livestock" includes beef cattle, dairy cattle , sheep, swine, poultry, 
horses, and fur animals raised for their pelts. 

(Contingent effective date - See note) Regulation of oonoentrated animal 
feeding operations - Central repository. 

4-:- Any zon i ng regu lat ion that perta ins to a concentrated an imal feed ing 
operation and which is promulgated by a township after July 31 , 2007, as 
def ined in sect ion 58-03- 1 1 . 1 ,  is not effective u nt i l  f i l ed with the department 
of envi ronmental qual ity for inc l us ion i n  the centra l  repository estab l ished 
under sect ion 23 . 1 -0 1 - 1 0 . Any zoning regulation that pertains to a 
concentrated animal feeding operation and \11hich was promulgated by a 
county or a township before August 1 ,  2007, may not be enforced until the 
regulation is filed with the department of environmental quality for inclusion 
in the central repository. 

� For purposes of this section: 

er. "Concentrated animal feeding operation" means any livestocl( feeding , 
handling, or holding operation, or feed yard , where animals are 
concentrated in an area that is not normally used for pasture or for 
growing crops and in which animal wastes may accumulate, or in an 
area where the space per animal unit is less than six hundred square 
feet [55.74 square metersl. The term does not include normal 
·.vintering operations for cattle. 

&.- "Livestocl(" includes beef cattle, dairy cattle, sheep, swine, poultry, 
horses, and fur animals raised for their pelts . "  

Page 23 ,  l i ne  29 ,  after " 1 " insert " ,  2 ,  5 , "  

Page 23 ,  l i ne  29 ,  replace "4 "  with "6"  
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S ixty-s ixth 
Leg is lat ive Assembly 
of  North Dakota 

I ntroduced by 

FIRST ENGROSSMENT 

ENGROSSED SENATE B ILL NO. 2345 

Senators Wanzek, Dotzenrod , Luick 

Representatives Brandenburg ,  D .  Johnson , Po l le rt 

S8 &i3vs 
'1-a� ..... I? 

�(Y._ i.:'y./ 

1 A B l  LL for an Act to amend and reenact sect ions 1 1 -33-02 . 1 ,  1 1 -33-22, 23-25-1 1 ,  23. 1 -06- 1 5 , 

2 a-Ra-58-03- 1 1 . 1 , and 58-03- 1 7 of the North Dakota Century Code , re lati ng to an imal  feed ing 

3 operations and zon ing  regu lations;  to p rovide an effective date ; to p rovide a cont ingent effective 

4 date ; and to p rovide an exp i rat ion date . 

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

6 SECTION 1 .  AMENDMENT. Section 1 1 -33-02 . 1  of the North Dakota Centu ry Code is  

7 amended and reenacted as fol lows : 

8 1 1 -33 -02 . 1 . Farming and ranching regulations - Requirements - Limitations -

9 Definitions. 

1 0  1 .  For pu rposes of th is section :  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  
20 

2 1  

22 

23 

24 

a. "Concentrated/\n imal feed ing  operat ion" means any li•,estocl< feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for gro•Ning crops and in 'Nhich animal 

wastes may accumulate. The term does not include normal 'Nintering operations 

for cattlea lot or fac i l ity, other  than normal winter ing operat ions for catt le and an 

aquatic animal production fac i l i ty, where the fol lowing condit ions are met: 

ill Animals, other than aquatic an imals, have been, are, or w i l l  be stab led or 

conf ined and fed or mainta ined for at least forty-five days i n  a twelve-month 

period: and 

@ Crops, vegetat ion, forage growth, or postharvest res idues are not sustai ned 

i n  the normal growing season over any portion of the lot or  fac i l ity. 

o . " Farm i ng or ranch ing"  means cu ltivat ing land for the p roduction of agr icu ltu ral 

crops or l ivestock, or rais ing ,  feed ing ,  or produc ing l ivestock ,  pou ltry, m i l k ,  or fru i t .  

The term does not i nclude :  
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6 
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8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

Sixty-s ixth 
Leg is lative Assemb ly  

( 1 ) The p roduct ion of t imber or forest products; or  

(2 ) The p rovis ion of g rai n harvest ing or other  farm services by a processor o r  

d istributor o f  farm products or suppl ies i n  accordance with the  terms of a 

contract. 

c. "Livestock" i nc ludes beef catt le ,  dai ry catt le ,  sheep,  swi ne ,  pou l t ry, horses, b iso n ,  

e lk ,  f u r  an imals raised for their pelts, and any other an imals that are raised, fed , 

or produced as a part of farm ing or ranch ing activi t ies .  

d .  "Locat ion"  means the setback distance between a structure ,  fence, or other 

boundary enc los ing  a concentratedan an imal feed ing  operation ,  i nc lud ing  its 

an imal  waste col lection  system , and the nearest occup ied res idence,  the nearest 

bu i ld i ngs used for nonfarm or nonranch purposes , or the nearest land zoned for 

res ident ia l , recreat iona l , o r  commercial pu rposes. The term does not i nc l ude the 

setback d istance for the appl icat ion of manu re or for the app l icat ion of other 

recyc led agr icu l tura l  material under a nutrient management plan approved by the 

department of health . 

1 6  2 . For pu rposes of th is section , an imal un its are dete rm ined as follo·Ns: 

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

a-:- One mature dairy cow, ·.vhether milking or dry, equals 1 .33 animal units; 

&.- One dairy CO'N, heifer, or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

&.- One ·.veaned beef animal , whether a calf, heifer, steer, or bull, equals 0.75 animal 

00W, 

Eh- One cow calf pair equals 1 .0 animal unit; 

&.- One m11ine weighing fifty fr.ie pounds [24 .948 kilograms] or more equals 0.4 

animal unit; 

h One swine weighing less than fifty five pounds [24.948 kilograms] equals 0. 1 

animal unit; 

§-:- One horse equals 2.0 animal units; 

� One sheep or lamb equals 0. 1 animal unit; 

h- One turkey equals 0.0182 animal unit; 

t-- One chicken, other than a laying hen, equals 0.008 animal unit; 

*'" One laying hen equals 0.012 animal unit; 
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2 
3 
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Sixty-sixth 
Leg is lat ive Assem bly 

h One duck equals 0.033 animal unit; and 

m-: Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 kilograms] 'Nhether single or combined 

animal weightprovided in  subdiv is ion c of subsect ion 7 of sect ion 23-25- 1 1 .  

5 3 .  A board o f  county commissioners may not proh ib it or prevent the use  of land o r  

6 
7 

bu i l d i ngs for farm ing or ranch ing  and may not proh ib it or  prevent any of the normal 

inc idents of farm ing or ranch i ng .  

8 4 .  A board o f  county commissioners may not prec lude the development o f  a 

9 concentratedan an imal feeding  operation i n  the county. 

1 0  5 . A board of county commissioners may not proh ib i t  the reasonable d iversif ication or 

1 1  expans ion of a farm ing or ranch ing operation . 

1 2  6 .  A board o f  county commissioners may adopt regu lat ions that estab l ish d ifferent 

�� 

1 3  
1 4  

standards for the location of concentratedan imal feed ing operations based on the size 

of the operation and the species and type be ing fed . 

1 5  7 .  I f  a regu lat ion wou ld  impose a substantial economic bu rden o n  a concentratedan 

1 6  

1 7  

1 8 

1 9  

an ima l  feed ing operation in existence before the effective date of  the regu lation ,  the 

board of county commissioners shal l  declare that the regu lation is i neffect ive with 

respect to any concentratedan imal feed ing  operation in existence before the effective 

date of the regu lat ion . 

20 8 .  a .  A board of  county commiss ioners may estab l i sh  h igh -dens ity ag r icu l tural 

2 1  

22 
23 

24 

25 

26 

27 

28 

29 

30 
3 1  

production d istricts i n  wh ich setback d istances for concentratedan imal feed ing 

operations and related agr icu ltu ral operations are less than those i n  other  

d istr icts . 

b .  A board of county commissioners may estab l i sh ,  around areas zoned for 

residential , recreational , or nonagr icu l tural commercia l  uses , low-density 

agr icu l tural production d istr icts in wh ich setback d istances for 

concentratedan imal feed ing  operat ions and related agr icu ltu ra l  operations are 

g reater than those in  other  d istr icts ; p rovided,  the low-dens ity agr icu ltura l  

p roduction d istr icts may not extend more than one and one-half m i les [2 .40 

k i lometers] from the edge of the area zoned for resident ia l , recreat ional , or 

nonagr icu ltural commerc ia l  uses . 

Page No .  3 1 9 . 1 1 46 .020 1 2 



'i:>��3 <.fs-
LJ l .9-a. I ,9 

�� 

1 

2 

3 

4 
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1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

31  

Sixty-s ixth 
Leg is lative Assembly 

c .  The setbacks provided for i n  th is subsection may not vary by more than fifty 

percent fromexceed those estab l ished i n  subdiv is ion a of subsect ion 7 of sect ion 

23-25- 1 1  u n less the county can demonstrate compel l i ng, object ive ev idence 

spec if ic to the county wh ich requ i res a greater setback with i n  the cou nty, in wh ich  

case the setbacks may exceed those establ ished i n  subd iv is ion a of  subsect ion 7 

of sect ion 23-25- 1 1 by no more than f ifty percent .  If a setback u nder th is  

subsect ion is  greater than the correspond i ng setback estab l ished In  subd ivis ion a 

of subsection 7 of section 23-25- 1 1 . a person whose an imal feed i ng operation w i l l  

be  or has been affected by the appl icable county ord inance may request the 

agr icu l tu re com m iss ioner review the ord inance . After the rev iew. the agricu ltu re 

commiss ioner sha l l  provide a summary of the review to the attorney gene ra l  and 

request an opi n ion from the attorney general regard i ng whether  the ord i nance 

and setback are lawfu l . 

d .  For pu rposes of th is subsection , a " re lated agricu l tural operat ion"  means a fac i l ity 

that produces a product or  byproduct used by a concentratedan an imal feed ing 

operat ion . 

9 .  A person i ntend i ng to  construct an an imal feed ing operat ion may pet i t ion the  board of 

county comm iss ioners for a determ inat ion whether the an imal feed i ng operat ion wou ld 

comply with zon i ng regu lat ions adopted under th is sect ion and f i led with the state 

department of health under section 1 1 -33-22 before the date the pet i t ion was received 

by the county. The petit ion must conta in  a descript ion of the natu re . scope . and  

locat ion of t he  proposed an ima l  feed ing operat ion and a site map showing road 

access. the locat ion of any structure. and the d istance from each structu re to the 

nearest sect ion l ine . I f  the board of county commissioners does not object to the 

petit ion with i n  s ixty days of rece ipt. the an imal  feed i ng operation is  deemed i n  

compl iance with the county zon i ng regu lat ions.  I f  the county a l lows an imal feed ing 

operat ions as a cond it ional use. the cond i t iona l  use regu lat ions m ust be l im ited to the 

board's authori ty under th is section. and the approva l process m ust comply w ith th is  

section . The county sha l l  make a dec1s 1on on the appl icat ion wi th i n s ixty days of the 

receipt of a complete cond i t ional use perm it appl icat ion . I f  the board of county 

comm issioners determi nes the an imal feed ing operat ion wou ld  comply with zon ing 
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regu lat ions or fai ls to object under th is  section, the county may not impose add it ional 

zon i ng regu lat ions re lat ing to the natu re, scope, or  locat ion of the an imal feed i ng 

operat ion later, provided an app l ication is  subm itted promptly to the state department 

of health, the department issues a f ina l  perm it, and construction of the an imal feed ing 

operat ion commences with in  #veth ree years f rom the date of the board's 

determination or failure to objectthe department issues its f ina l  pe rm it and any permit 

appeals are exhausted . A board of county comm iss ioners may not :  

a .  Regu late or impose zoning restr ict ions or requ i rements on animal feeding 

operations or other agricu l tu ra l  operat ions except as expressly perm itted under 

th i s  section: or  

b .  I mpose water qual i ty, c losu re, s ite secu ri ty, lagoon, or  nutrient plan regu lations or 

1 2  requ i rements on an imal feed ing operations . 

1 3  (Contingent effective date - See note) Farming and ranching regulations -

1 4  Requirements - Limitations - Definitions. 

1 5  1 .  For purposes of th is section : 

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

a .  "ConcentratedAn imal feed ing operat ion" means any livestocl< feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

•Nastes may accumulate. The term does not include normal wintering operations 

for cattlea lot or fac i l ity, other than normal wi nte ri ng operat ions for cattle and an 

aquatic an imal production fac i l ity, where the fol lowi ng condit ions are met: 

ill An imals, other than aquatic an imals, have been, are, or wi l l  be stabled or 

conf ined and fed or maintai ned for at least forty-five days in  a twelve-month 

period: and 

@ Crops, vegetation, forage growth, or postharvest res idues are not sustai ned 

i n  the normal growing season over any port ion of the lot or  fac i l i ty. 

b .  " Farm ing o r  ranch ing"  means cu lt ivati ng land for t he  production of ag ricu ltu ral 

crops or l ivestock, or rais ing ,  feed ing , or  produc ing l ivestock ,  poultry, m i lk ,  or fru i t .  

The term does not i nclude : 

( 1 ) The production of t imber or  forest products; or  
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(2) The provis ion of g rai n harvest ing or  other farm services by a p rocessor or  

d istributor of farm products or  supp l ies i n  accordance with the terms of a 

contract . 

c .  "Livestock" inc l udes beef catt le ,  dai ry catt le ,  sheep ,  swine ,  pou ltry, horses, b ison ,  

e l k ,  f u r  an imals raised for their  pelts, and any other an ima ls that a re raised, fed , 

or produced as a part of farming or ranch ing activit ies . 

d .  "Locat ion" means the  setback d istance between a structure ,  fence,  or other  

boundary enclos ing a concentratedan animal feed ing operat ion ,  i nc lud ing its 

an imal waste col lection system ,  and the nearest occupied res idence , the nearest 

bu i ld ings used for nonfarm or nonranch purposes , or the nearest land zoned for 

res ident ia l , recreat ional , or commercial pu rposes. The term does not inc l ude the 

setback d istance for the appl ication of manure or for the appl ication of other 

recyc led agr icu l tura l  material under a nutrient management p lan approved by the 

department of envi ronmental qual i ty. 

2 .  For pu rposes of th is section ,  an imal un its are determ ined as  follows: 

&.- One mature dairy CO'A', whether milking or dry, equals 1 .33 animal units; 

&.- One dairy cow, heifer, or bull, other than an animal described in paragraph 1 

equals 1 .0 animal unit; 

&.- One weaned beef animal, whether a calf , heifer, steer, or bull, equals 0.75 animal 

a- One cow calf pair equals 1 .0 animal unit; 

&.- One swine weighing fifty five pounds [24.948 kilograms] or more equals 0.4 

animal unit; 

f.:. One swine 'Neighing less than fifty five pounds [24.948 kilograms] equals 0.1 

animal unit; 

� One horse equals 2.0 animal units; 

A-:- One sheep or lamb equals 0.1 animal unit; 

h One turkey equals 0.0182 animal unit; 

f:- One chicken, other than a laying hen, equals 0.008 animal unit; 

*7 One laying hen equals 0.012 animal unit; 

h- One duck equals 0.033 animal unit; and 
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m-:- Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 l<ilograms] whether single or combined 

animal ·.veightas provided i n  subd ivision c of subsection 7 of sect ion 23. 1 -06- 1 5 .  

4 3 .  A board of  county comm issioners may not proh ibit or prevent the use of  land or  

5 

6 

bu i ld i ngs for farm ing or ranch ing  and may not proh ib it or prevent any of the normal 

inc idents of farm ing or ranch ing . 

7 4 .  A board of  county comm issioners may not preclude the  development o f  a 

8 concentratedan animal feeding operation in  the county. 

9 5 .  A board of county commissioners may not proh ibit t he  reasonable d ivers ification o r  

1 0  expansion of a farm ing or ranch ing operation . 

1 1  6 .  A board o f  county commissioners may adopt regu lat ions that estab l ish d ifferent 

1 2  

1 3  

standards for the location of concentratedan imal feed ing operations based on the size 

of the operation and the species and type being fed .  

1 4  7.  I f  a regu lation would impose a substantial economic bu rden on a concentratedan 

1 5  

1 6  

1 7  

1 8  

an ima l  feeding operation i n  existence before the effective date of  the regu lation ,  the 

board of county comm issioners shal l  declare that the regu lat ion is i neffect ive with 

respect to any concentratedan ima l  feed ing operation in existence before the effective 

date of the regu lation . 

1 9  8 .  a . A board of county commissioners may estab l ish h igh-dens ity ag ricu ltural 

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

production districts in  wh ich  setback d istances for  concentratedan imal feeding 

operations and re lated ag ricu l tural operations are less than those in  other  

d istricts. 

b. A board of county comm issioners may estab l ish ,  around areas zoned for 

res idential , recreational , or nonag ricu ltu ral commercial uses , low-density 

agr icu ltu ral production d istricts i n  which setback d istances for 

concentratedanimal feed ing  operations and related agricu ltu ral operations are 

g reater than those in other  d istr icts ; provided, the low-dens ity ag ricu ltural 

p roduction d istricts may not extend more than one and one-half m i les [2 .40 

ki lometers] from the edge of the area zoned for residentia l ,  recreational , or 

nonagricu ltu ral commercial uses. 
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c .  The setbacks p rovided for in th is subsection may not  vary by more than fifty 

percent fromexceed those estab l ished i n  subdivis ion a of subsection 7 of sect ion 

23. 1 -06- 1 5 un less the cou nty can demonstrate compe l l i ng, object ive ev idence 

specif ic to the county wh ich requ i res a greater setback with i n  the  county, i n wh ich 

case the setbacks may exceed those establ ished i n  subd ivis ion a of  subsection 7 

of section 23. 1 -06- 1 5  by no more than fifty percent .  If a setback u nder  th is  

subsection is  greater than the corresponding setback establ i shed i n  subd ivis ion a 

of subsection  7 of section 23. 1 -06- 1 5, a person whose an ima l  feeding operat ion 

wi l l  be or has been affected by the appl icab le county ord i nance may request the 

agr icu ltu re comm iss ioner  review the ord inance . After the review, the agricu ltu re 

commiss ioner  sha l l  provide a sum mary of the review to the attorney genera l and 

request an opin ion from the attorney general regard i ng whethe r  the ord inance 

and setback are lawfu l .  

d .  For pu rposes of th is  subsection , a " re lated agr icu ltu ral operation "  means a fac i l i ty 

that p roduces a p roduct o r  byproduct used by a concentratedan an imal feed ing  

ope ration . 

� A person in tend ing to construct an an imal feed ing operation  m ay pet i t ion the board of 

county comm issione rs for a determ inat ion whether  the an imal feed i ng operat ion wou ld  

comply with zon i ng regu lat ions adopted under  th i s  section and f i l ed  with the 

department of envi ronmental qual ity u nder sect ion 1 1 -33-22 before the date the 

petit ion was received by the county. The petit ion m ust conta i n  a descr iption of  the 

natu re, scope, and location of the proposed an imal feed ing operat ion and  a s i te m ap 

showing road access, the location of any structu re, and the d istance from each 

structu re to the nearest sect ion l i ne . If the board of county com m iss ioners does not 

object to the pet it ion with i n  s ixty days of rece ipt, the an ima l  feed ing operat ion is 

deemed in compl iance with the county zon ing regu lat ions .  I f  the county a l lows an ima l 

feeding operations as a condit ional use, the conditiona l  use regu lat ions m ust be 

l im ited to the board 's authority under th is  section, and the approva l process m ust 

comply with th is section . The county sha l l  make a dec1s 1on on the appl ication with i n  

s ixty days of the rece ipt of a complete condit iona l  use perm it appl icat ion .  I f  t h e  board 

of county commissione rs determines the an imal  feed i ng operation wou ld comply with 
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zon i ng regu lations or fai ls  to object under th is section, the county may not impose 

add it ional  zon i ng regulations re lati ng to the natu re, scope, or location of the an imal  

feed i ng operation later, provided an appl icat ion is submi tted promptly to the state 

department of health, the department issues a f ina l  permit, and construction of the 

an imal feed i ng operation commences with i n  f+veth ree years from the date ef...#le 

board's determination or failure to objectthe department issues its f ina l  permit and any 

perm it appeals are exhausted . A board of county comm issioners may not: 

a. Regulate or impose zon i ng restr ict ions or requ i rements on an imal  feeding 

operat ions or other agricu l tural operations except as expressly perm itted under 

th is  section: or 

b .  I mpose water qual ity, c losu re. s i te secu rity, lagoon, or n utrient plan regu lations or 

1 2  requ i rements on an imal feeding operat ions . 

1 3 SECTION 2. AMENDMENT. Section  1 1 -33-22 of the North  Dakota Century Code is 

1 4  amended and reenacted as fol lows: 

1 5  1 1 -33-22. Regulation of concentrated animal feeding operations - Central repository. 

1 6  4-:--Any zon ing  regu lation that perta ins to a concentratedan animal  feeding operation, as 

1 7  defined in section 1 1 -33-02. 1 ,  and which is p romu lgated by a county after  July 3 1 , 

1 8 2007,  is  not effective unt i l  f i led with the state department of health for i nclusion i n  the 

1 9  central repository establ ished u nder section  23-01 -30. Any zon i ng  regu lation that 

20 pertains  to concentrated animal feed ing operations and which was p romu lgated by a 

2 1  county before August 1 ,  2007 , may not b e  enforced unt i l  the regu lat ion i s  f i led with the 

22 state department of health for i nc lusion in the central repository. 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding, handling, 

or holding operation, or feed yard, where animals arc concentrated in an area 

that is not normally used for pasture or for growing crops and in which animal 

wastes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet (65.74 square metersl . The term does not inolude 

normal 'Nintering operations for cattle. 

b. "Li'.1estock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

fur animals raised for their pelts. 
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(Contingent effective date - See note) Regulation of oonoentrated animal feeding 

operations - Central repository. 

+;---Any zoning  regu lat ion that perta ins to a concentratedar an ima l  feedi ng  operation-aoo 

as defir ,ed 1n bect1on 1 1 -33-02 1 is not effective u nti l f i led with the department of 

envi ronmental q ua l ity for i nc lusion i n  the central repository establ i shed under sect ion 

23. 1 -01 - 1 0. 

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding, handling, 

or holding operation, or feed yard, where animals are concentrated in an area 

that is not normally used for pasture or for gro• .. .iing crops and in whieh animal 

wastes may accumulate, or in an area 1Nhere the spaee per animal unit is less 

than six hundred square feet f55.74 square meters]. The term docs not include 

normal wintering operations for cattle. 

b. "Livestock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

fur animals raised for their pelts. 

SECTION 3.  AMENDMENT. Section 23-25- 1 1  of the North Dakota Centu ry Code is  

amended and reenacted as fol lows : 

23-25-1 1 .  Regulation of odors - Rules. (Contingent repeal - See note) 

1 .  I n  areas located with in  a c ity or the area over wh ich a c ity has exercised extraterritor ia l  

zon ing as def ined i n  sect ion 40-47-0 1 . 1 , a person may not d ischarge i nto the ambient  

a i r  any object ionable odorous ai r contam inant that measures seven odor concentrat ion 

un its or h igher outs ide the property boundary where the d ischarge is occurri ng . I f  an 

agricu l tural operation as def ined by section 42-04-0 1 has been in operation for more 

than one year, as provided by section 42-04-02 , and the bus iness or  res idence making  

t he  odor compla int was bu i lt o r  estab l ished after the ag r icu ltu ral operation was 

estab l ished,  the measurement for compl iance with the seven odor concentrat ion un i ts 

standard must be taken with in  one hundred feet [30.48 meters] of the subsequently 

establ ished res idence, ch urch ,  school , business , or pub l ic  bu i ld ing  making the 

compla int rather than at the property boundary of the ag ricu ltu ral operation .  The 

measu rement may not be taken with in  f ive hundred feet [ . 1 5  k i lomete r] of the property 

boundary of the ag r icultu ral operation .  
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1 2 .  I n  areas located outside a city o r  outs ide the area over which a city has exercised 
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extraterritorial zon ing as defined i n  sect ion 40-47-0 1 . 1 , a person may not discharge 

i nto the amb ient air any object ionable  odorous air contam inant that causes odors that 

m easu re seven odor concentrat ion un its o r  h i gher as measu red at any of the fol lowing 

locat ions :  

a .  With i n  one hundred feet [30 . 48 meters] of  any residence, church , schoo l ,  

bus iness , o r  publ ic bu i ld i ng , or with in  a campground or pub l ic park. An odor 

measu rement may not be taken at the res idence of the owner  or  operator of the 

sou rce of the odor, or at any res idence, chu rch ,  schoo l ,  bus iness, or pub l ic 

bu i ld ing ,  or with in a campground or pub l ic  park, that is bu i lt or  establ ished with i n  

one-half m i le  [ . 80  k i lomete r] of t he  sou rce o f  the  odor after the  sou rce of the  odor 

has been bu i lt or establ ished ; 

b .  At  any point located beyond one-half m i l e  [ . 80  k i lomete r] from the source of the 

odor, except for property owned by the owner  or operator of the sou rce of the 

odor, or over which the owner or operator of the sou rce of the odor has 

pu rchased an odor easement; or  

c .  I f  a county o r  township has  zoned o r  estab l ished a setback distance for an an imal  

feed ing operation which is g reater than one-half m i le  [ .80 k i lometer] under either  

section 1 1 -33-02 . 1  or 58-03- 1 1 . 1 ,  or  if the setback d istance under subsection 7 is 

g reater than one-half mi le [ .80 k i lomete r] ,  measurements for compl iance with the 

seven odor concentration un its standard m ust be taken at the setback distance 

rather  than one-half mi le [ . 80 k i lometer] from the fac i l ity under subd ivision b ,  

except for any res idence , chu rch , schoo l ,  bus iness, pub l ic bu i ld ing ,  park, o r  

campground with i n  the setback d istance which was bu i lt or estab l i shed before 

the an imal feed ing operat ion was estab l ished ,  un less the an imal  feed ing 

operation has obtained an odor easement from the pre-exist ing faci l i ty. 

27 3. An odor measurement may be taken only with a properly maintai ned scentometer, by 

28 
29 
30 
3 1  

a n  odor pane l ,  o r  by another i nstrument o r  method approved by the state department 

of health , and only by inspectors cert if ied by the department who have successfu l ly 

comp leted a department-sponsored odor certif ication cou rse and demonstrated the 

ab i l ity to d istingu ish various odor samples and concentrations . I f  a certif ied inspector 
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measu res a vio lat ion of th is section ,  the department may send a cert if ied l ette r of 

apparent noncomp l iance to the person causing the apparent  v io lat ion and may 

negotiate with the owner  or operator for the estab l i shment of an odor management 

p lan and best management practices to address the apparent v io lat ion . The 

department sha l l g ive the owner  or operator at l east fifteen days to imp lement the odor 

management p lan .  I f  the odor p rob lem persists , the department may p roceed with an 

enforcement act ion p rovided at least two cert if ied inspectors at the same t ime each 

measu re a violat ion and then confi rm the violat ion by a second odor m easurement 

taken by each cert if ied inspector, at least fifteen m inutes,  but no more than two hours ,  

after the f i rst measu rement .  

1 1  4. A person is exempt from th is section wh i l e  spread ing or app lyi ng an ima l  manu re or 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  
1 8  
1 9  

20 

2 1  

other recyc led agr icu l tural material to land i n  accordance with a n utr ient management  

p lan  approved by the  state department of health . A person is exempt from th i s  sect ion 

whi le spread ing or app lyi ng an ima l  manure or other  recycled agr icu ltu ral material to 

land owned or l eased by that person in accordance with ru les adopted by the 

department .  An owner  or operator of a lagoon or waste storage pond perm itted by the 

department is exempt from th is sect ion i n  the spr ing f rom the t ime when the cover of 

the perm itted lagoon or pond begins to mel t  unti l fou rteen days after al l the ice cover 

on the lagoon or  pond has comp lete ly me lted . Notwithstand ing these exempt ions,  al l 

persons shal l manage the i r  p roperty and systems to m i n im ize the i mpact of odors on 

the i r  ne ighbors .  

22 5 .  Th is sect ion does not apply to  chem ical compounds that can  be ind ividua l ly measu red 

23 

24 

25 

26 

by instruments, other  than a scentometer, that have been des igned and proven to 

measure the i nd iv idual chem ical or chem ical compound ,  such as hydrogen su lf ide ,  to 

a reasonable degree of scient if ic certainty, and for which the state department of 

health has estab l ished a specif ic l im itat ion by ru le .  

27 6 .  For purposes of th is section , a public park is a park established by the federal 

28 

29 

government, the state, or a political subdivision of the state in the manner prescribed 

by law. For purposes of this section, a campground is� 
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a .  " Bus iness" means a commercial bu i ld ing used primar i ly to carry on a for-prof it or  

nonprof it bus iness wh ich is  not  resident ia l  and not  used primar i ly to manufactu re 

or  produce raw materials, products, or  agricu l tural commod it ies; 

� "Campground" means a pub l ic  or  p rivate area of land used exc lus ively for 

camping and open to the pub l ic  for a fee on a regu lar or seasonal basis� 

c .  "Chu rch" means a bu i ld ing owned by a re l igious organ ization and used primar i ly 

for re l igious purposes: 

d .  " Park" means a park estab l i shed by the federal government, the  state, or a 

pol it ical subd ivis ion of the state i n  the manner presc ribed by law: 

e .  " Pub l i c  bu i ld ing" means a bu i ld ing owned by a county, city, townsh ip, school 

d istr ict, park d istrict, or other un it of local government: the state: o r  an agency, 

i ndustry, inst itut ion, board, o r  department of the state; and 

L. " School "  means a publ ic school or nonprof it, private school approved by the 

super i ntendent of public i nstruction . 

1 5  7 .  a .  In a county or townsh ip that does not regu late the natu re, scope,  aRtior locat ion 

1 6  
1 7  
1 8  
1 9  
20 
2 1  
22 
23 
24 
25 
26 
27 
28 
29 
30 

of an animal feed ing operat ion under sect ion 11  33 02 1 1 -33-02 . 1  or  sect ion 

58-03- 1 1 . 1 , the department shal l  requ i re that any new an imal feed ing  operation 

perm itted under chapter 6 1 -28 be set back from any existi ng res idence, chu rch , 

school , busi ness, publ ic bu i l d i ng ,  park, or  campground .  

( 1 ) If there are fewer than th ree hundred an imal un its ,  there is no m in imum 

setback requ i rement. 

(2 ) If there are at least th ree hundred an imal un its but no more than one 

thousand an imal un its , the setback for any an i mal operation is one-half m i le  

[ .80 k i lometer] . 

(3) If there are at least one thousand one an imal un its but no more than two 

thousand animal un its , the setback for a hog operation is  th ree-fou rths m i le  

[ 1 .20 k i lometers] and the setback for  any other an imal operat ion is one-half 

m i le  [ .80 k i lometer] . 

(4) If there are at least two thousand one an imal un its but no more than five 

thousand an imal un its , the setback for a hog operation is one m i le  [ 1 .60 
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k i lometers] and the setback for any other  an imal operation is  th ree-fourths 

mi le [ 1 .20 k i lometers] . 

(5 ) If there are five thousand one or more an imal un its , the setback for a hog 

operation is one and one-half m i les [2 .40 k i lometers] and the setback for 

any other  an imal  operation is one mi le [ 1 . 60 k i lometers] . 

b .  The  setbacks set forth i n  subdiv is ion a do  not apply i f  t he  owner  o r  operator 

applyi ng for the perm it obtains an odor easement f rom the pre-existi ng  use that is 

closer. 

c .  For pu rposes o f  th is section :  

( 1 ) One matu re dai ry cow, whether m i lk ing or  d ry, equa ls 1 . 33 an imal un its ; 

(2) One dai ry cow, he ifer or bu l l ,  other than an an imal  descr ibed in  parag raph 1 

eq uals 1 . 0 an imal un it ; 

(3) One weaned beef an imal , whether  a calf , he ifer, steer, or  bu l l ,  equals 0 . 75 

an imal  un it ;  

(4) One cow-calf pai r equals 1 . 0 animal un it ;  

(5) One swine  weigh ing  fifty-five pounds [24 .948 k i log rams] or more eq uals 0 .4 

an imal  un it ;  

(6) One weaned swi ne weigh ing less than f ifty-five pounds [24 . 948 ki log rams] 

equals 0 . 1 an imal un it ;  

(7) One horse equals 2 . 0  an imal un its ; 

(8) One sheep or weaned lamb equals 0 . 1 an imal un it ;  

(9) One tu rkey equals 0 . 0 1 82 an imal  un it ;  

( 1 0) One ch icken , other than a laying hen, equals M000. 0 1  an imal un it ;  

( 1 1 ) One laying hen equals 0.012 animal unit; 

� One duck or goose equals �0.2 an imal  un it ;  and 

f-1-df@Any weaned l ivestock not l isted i n  paragraphs 1 through +2-11 equals 1 . 0 

an imal  u n it per each one thousand pounds [453.59 k i lograms] whether 

s ing le  or combined an imal weight. 

d. In a county or  townsh ip that regu lates the natu re, scope, o r  locat ion of an an ima l  

feed i ng operation under section 1 1 -33-02 . 1  or section 58-03- 1 1 . 1 ,  an appl icant 

for an an imal feed ing operation permit shal l submit to the department with the 
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permit  appl ication the zon ing determ inat ion made by the county or  township 

under subsection 9 of sect ion 1 1 -33-02 . 1  or subsection 9 of sect ion 58-03- 1 1 . 1 , 

un less the an imal feed ing operation is i n  existence by January 1 , 20 1 9, and there 

is no change i n  an imals or an imal un its which wou ld  resu lt i n  an i ncrease i n  the 

setbacks provided for i n  this section . The department may not impose addit ional 

odor setback requ i rements . 

e .  An an imal feed ing operat ion is  not subject to  zon i ng regu lat ions adopted by a 

county or townsh ip after the date an appl ication for the an imal  feed i ng operat ion 

is subm itted to the department, provided construct ion of the an imal  feed ing 

operation commences with in  fivethree years from the date the application is 

submittedf inal permit  is issued and any perm it appeals are exhausted . Un less 

there is a change to the locat ion of the proposed an ima l  feed i ng operation or 

there is a change in an imal  units wh ich wou ld  resu l t  in an i nc rease i n the 

setbacks under th is section , th is  exemption remains in effect if the department 

requ i res the appl icant to submi t  a revised appl ication . 

1 6  8 .  A perm itted an i mal feed ing operation may expand its perm itted capacity by twenty-five 

1 7  percent on  one occasion without trigger ing a h igher  setback d istance . 

1 8  9 .  Ne i ther  a county nor a townsh ip may regu late or through  any means impose 

1 9  restr ict ions or requ i rements on an imal feed ing operat ions or  on other ag ricu ltural 

20 operat ions except as perm itted under sect ions 11 aa 021 1 -33-02 . 1  and 

2 1  58 oa 11 58-03- 1 1 . 1 .  

22 SECTION 4. AMENDMENT. Section 23 . 1 -06- 1 5 of the North Dakota Centu ry Code is 

23 amended and reenacted as fol lows :  

24 23. 1 -06-1 5. Regulation of odors - Rules. (Contingent effective date - See note) 

25 1 .  I n  areas located with in  a c ity or the area over which a city has exercised extraterritor ial 

26 

27 

28 

29 

30 

3 1  

zon i ng  a s  def ined i n  section 40-47-0 1 . 1 , a person may not d ischarge i nto the ambient 

air any object ionable odorous air contam inant that measures seven odor concentration 

un its or  h igher outs ide the property boundary where the d ischarge is occu rr i ng .  I f  an 

agr icu l tu ral operation as def i ned by sect ion 42-04-0 1 has been in operation for more 

than one year, as provided by sect ion 42-04-02 , and the person making the odor 

compla int  was bu i lt or estab l i shed after the ag ricu ltu ral operation was establ ished , the 
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measu rement for  comp l iance with the seven odor concentration  u n its standard must 

be taken with i n  one hundred feet [30 .48 meters] of the subsequent ly estab l ished 

residence, church , schoo l ,  bus i ness , or pub l ic bu i ld ing  mak ing  the compla int rather 

than at the property boundary of the agricu ltural operat ion . The m easu rement may not 

be taken with i n  f ive hundred feet [ . 1 5  k i lometer] of the p roperty boundary of the 

agr icu l tural operation . 

2 .  I n  areas located outside a city or outs ide the  area over wh ich  a c ity has exerc ised 

extraterritor ial zon ing as def ined in section 40-47-0 1 . 1 , a person may not d ischarge 

in to the ambient a i r  any objectionab le odorous air contam inant that causes odors that 

measu re seven odor concentration un its or h igher as measured at any of the fol lowing 

locat ions: 

a .  With i n  one hundred feet [30 .48 meters] of any res idence , chu rch ,  schoo l ,  

bus iness , or pub l ic  bu i ld ing ,  o r  with in  a campground o r  pub l i c  park.  An  odor 

measurement may not be taken at the res idence of the owner  or  operator of the 

sou rce of the odor, or at any res idence , church ,  schoo l ,  bus i ness,  or pub l ic 

bu i ld ing ,  or with i n  a campground or pub l ic park, that is bu i lt or  estab l ished with i n  

one-half m i l e  [ . 80  k i lometer] of the source of t he  odor after the sou rce of the odor 

has been bu i lt or establ ished; 

b. At any point located beyond one-half m i le [ . 80 k i lomete r] from the sou rce of the 

odor, except for property owned by the owner or operator of the sou rce of the 

odor, or over which the owner or operator of the sou rce of the odor has 

pu rchased an odor easement; or 

c. If a county or townsh ip  has zoned or estab l ished a setback d istance for an an imal  

feed ing operation wh ich is g reater than one-half m i l e  [ .80 k i lometer) under  eithe r  

section 1 1 -33-02 . 1  or 58-03- 1 1 . 1 ,  or i f  the setback d istance under  subsection 7 is  

greater than one-half m i le  [ .80 k i lometer) , measu rements for  comp l iance with the 

seven odor concentration un its standard must be taken at  the setback d istance 

rather than one-half m i l e  [ .80 k i lometer] from the fac i l ity under  subdivis ion  b, 

except for any res idence, church , school , bus iness,  pub l ic bu i l d i ng ,  park, or 

campground with i n  the setback distance wh ich was bu i lt or  estab l i shed before 
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the an imal feed ing operation was estab l ished , un less the an imal feed ing 

operation has obtained an odor easement from the pre-exist ing fac i l i ty. 

55 ;�.:?f./5 
q /a� /ff 
� 

3 3 .  An odor measurement may be  taken on ly with a properly maintai ned scentometer, by 
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an odor pane l ,  or  by another instrument or  method approved by the department of 

envi ronmental q ual ity, and only by inspectors certif ied by the department who have 

successfu l ly  completed a department-sponsored odor cert if ication cou rse and 

demonstrated the abi l i ty to distingu ish various odor samples and concentrat ions. I f  a 

cert i f ied i nspector measu res a violat ion of th is  section ,  the department may send a 

cert i f ied letter of apparent noncompl iance to the person caus ing the apparent violat ion 

and may negotiate with the owner or operator for the estab l ishment of an odor 

management plan and best management p ractices to address the apparent violat ion . 

The department shal l  g ive the owner  or  operator at least f ifteen days to implement the 

odor management plan . I f  the odor p roblem pers ists , the department may proceed 

with an enforcement action provided at least two certif ied i nspectors at the same t ime 

each measure a violat ion and then conf irm the vio lat ion by a second odor 

measu rement taken by each cert i f ied i nspector, at least fifteen m i nutes, but no more 

than two hours ,  after the f i rst measurement .  

1 8  4 .  A person is exempt from this sect ion wh i le  spreading o r  applyi ng an imal manu re o r  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

other recycled agricu l tural mater ial to land i n  accordance with a nutr ient management 

p lan approved by the department of envi ronmental qual i ty. A person is  exempt from 

th is  section wh i le  spread i ng or  apply i ng an imal  manure or  other recyc led agricu ltu ral 

mater ial to land owned or leased by that person in accordance with ru les adopted by 

the department.  An owner or operator of a lagoon or waste storage pond perm itted by 

the department is exempt from th is  sect ion in the spri ng from the t ime when the cover 

of the perm itted lagoon or pond begins to me lt u nt i l  fou rteen days after a l l  the ice 

cover on the lagoon or pond has completely me lted . Notwithstand ing these 

exempt ions,  a l l  persons shal l manage their p roperty and systems to m in im ize the 

i mpact of odors on the i r  ne ighbors .  

29 5 .  Th is  sect ion does not apply to chem ical compounds that can be i nd ividua l ly measured 

30 

3 1  

b y  instruments, other than a scentometer, that have been des igned and proven to 

measu re the ind ividual chem ical or chem ical compound ,  such as hydrogen su lf ide,  to 
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a reasonable degree of  sc ientif ic certa inty, and for  wh ich the department of 

envi ronmental q ua l ity has estab l ished a specif ic l im itat ion by ru l e .  

3 6 .  For purposes of t h i s  section , a public parl< is a park established by the federal 
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government, the state, or a political subdivision of the state in the manner prescribed 

by law. For purposes of this section, a campground is� 

a .  "Bus iness" means a commercial bu i ld ing used primar i ly to carry on a for-prof it o r  

nonprof it bus iness wh ich  is not resident ial and not  used primar i ly to  manufactu re 

or produce raw mater ials, products, or agricu l tura l  commodit ies: 

� "Campground"  means a pub l ic  or private area of land used exc lus ively for  

camping and open to the pub l ic  for  a fee on a reg u lar or seasona l  basis� 

� "Church"  means a bu i ld i ng owned by a re l igious o rgan ization  and used primar i ly 

for re l ig ious pu rposes: 

d. " Park" means a park estab l ished by the federal government, the state, or  a 

pol it ical subd iv is ion of the state i n  the manner prescr ibed by law: 

e .  " Pub l ic  bu i ld i ng" m eans a bu i ld ing owned by a county, c ity, townsh ip, school 

d istr ict, park d istr ict, or other un it of local government: the state: or  an agency, 

industry, i nst itut ion, board, or department of the state: and 

L. "Schoo l "  m eans a pub l ic  school or nonprof it, private school approved by the 

super i ntendent of pub l ic i nstruction . 

20 7 .  a .  I n  a county or townsh ip that does not regu late the natu re , scope , aooor locat ion 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31  

of an  an ima l  feed ing  operation under section 11 33 02 1 1 -33-02 . 1  or sect ion 

58-03- 1 1 . 1 ,  the department shal l  requ i re that any new an ima l  feed ing  operation 

perm itted under chapte r 6 1 -28 be set back from any exist i ng  res idence ,  church , 

schoo l ,  b us i ness,  pub l i c  bu i ld ing , park, or campground .  

( 1 ) If the re are fewer than th ree hundred an imal  un its , there is  no m in imum 

setback requ i rement. 

(2) If the re are at least th ree hundred an imal  un its but no more than one 

thousand an ima l  un its , the setback for any an ima l  operation is one-half m i l e  

( . 80  k i lometer] . 

(3) If the re are at l east one thousand one an ima l  un its but no more than two 

thousand an ima l  un its , the setback for a hog operat ion is th ree-fou rths m i l e  
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[ 1 .20 k i lometers] , and the setback for any other an imal operation is  one-half 

m i le [ .80 k i lomete r] .  

(4) If there are at least two thousand one an imal un its but no more than f ive 

thousand an imal un i ts ,  the setback for a hog operation is one mi le  [ 1 .60 

k i lometers] , and the setback for  any other  an imal operation  is three-fou rths 

m i le [ 1 .20 k i lometers] . 

(5) If there are five thousand one or  more an imal un its, the setback for a hog 

operation is one and one-half m i les [2 .40 k i lometers] , and the setback for 

any other animal operation  is  one m i le [ 1 . 60 k i lometers] . 

b .  The  setbacks set forth in  subdivis ion a do not apply i f  the owner or operator 

apply i ng for the permit obta ins an odor easement f rom the pre-exist ing use that is 

c loser. 

c .  Fo r  pu rposes of th is section :  

( 1 ) One matu re dai ry cow, whether  m i l k ing or  dry, equals 1 . 33 an imal u n its ;  

(2 ) One dai ry cow, heifer or bu l l ,  other than an an imal  described i n  paragraph 1 

equals 1 . 0 an imal u n it ;  

(3) One weaned beef an ima l ,  whether a calf , heifer, steer, o r  bu l l ,  equals 

0 .  75 an imal un it ;  

(4) One cow-calf pair equals 1 . 0 an imal  u n it ;  

(5) One swine weigh i ng  f ifty-f ive pounds [24 .948 k i lograms] or more eq uals 

0.4 animal un it ;  

(6) One weaned swine weigh i ng  less than f ifty-f ive pounds [24 .948 ki lograms] 

equals 0 . 1 an imal un it ;  

(7) One horse equals 2 . 0  an imal  u n its ; 

(8) One sheep or weaned lamb equals 0 . 1 an imal un it ;  

(9) One tu rkey equals 0 .0 1 82 an imal u n it ;  

( 1 0) One chicken ,  other than a laying hen, equals M000.01  an imal un it ;  

( 1 1 ) One laying hen equals 0.012 animal unit; 

f+2t One duck or goose equals �0.2 an imal  un it ;  and 
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�@Any weaned l ivestock not l isted i n  parag raphs 1 th rough �.11 equa ls  1 .0 

an imal un it per each one thousand pounds [453.59 k i log rams] , whether 

s ing le  or comb ined animal weight .  

d .  I n  a county or townsh ip that regu lates the natu re, scope, or  locat ion of an  an ima l  

feed i ng operation under section 1 1 -33-02 . 1  o r  section 58-03- 1 1 . 1 ,  an  appl icant 

for an animal feed ing operation perm it shal l  subm it to the department with the 

permit  appl icat ion the zon i ng determ ination made by the county or  townsh ip 

under  subsection 9 of section 1 1 -33-02 . 1  or subsection 9 of sect ion 58-03-1 1 . 1 , 

un less the an imal  feed i ng operation is  i n  existence by January 1 .  20 1 9, and there 

is no  change i n  an imals or an imal  un its which wou ld  resu l t  i n  an i ncrease in  the 

setbacks provided for i n  th is sect ion . The department m ay not impose addit iona l  

odor setback requ i rements. 

e .  An  an ima l  feed ing operation i s  not subject to zon ing regulat ions adopted by a 

county or  townsh ip after the date an appl icat ion for the an ima l  feed ing operat ion 

is subm itted to the department, provided construct ion of  the an ima l  feed i ng 

operat ion commences with in  #vethree years from the date the appl ication  is 

subm itted . Un less there is a change to the locat ion of the proposed an imal 

feed i ng operat ion, th is exemption remains in  effect if the department requ i res the 

appl icant to submit a revised app l icat ion . 

20 8 .  A perm itted an ima l  feed ing operation may expand its perm itted capacity by twenty-five 

2 1  percent on  one  occas ion without trigger ing a h igher setback d istance . 

22 9 .  A cou nty or  townsh ip may not regu late or impose restrictions or  requ i rements on 

23 an imal  feed ing operations or other  ag ricu ltu ra l  operat ions except as perm itted under 

24 sections 11 33 02 1 1 -33-02 . 1  and 58 03 11 58-03-1 1 . 1 .  

25 SECTION 5.  AM ENDMENT. Section 58-03-1 1 . 1 of the North Dakota Century Code is 

26 amended and reenacted as fo l lows : 

27 58-03-1 1 . 1 .  Farming and ranching regulations - Requi rements - Lim itat ions -

28 Definit ions. 

29 1 .  For pu rposes of th is section :  

30 

3 1  

a .  "Goneentrated/\n imal  feed ing operation"  means any livestock feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 
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2 .  

that is not normally used for pasture or for growing crops and in which animal 

wastes may accumulate. The term does not include normal wintering operations 

for cattlea lot or fac i l i ty, other  than normal winter ing operat ions for cattle and an 

aquatic an imal production fac i l i ty, where the fol lowi ng condit ions are met: 

ill Animals, other than aquatic an imals, have been, are, or  wi l l  be stab led or 

confined and fed or mainta ined for at least forty-five days i n  a twe lve-month 

period: and 

.(21 Crops, vegetat ion, forage growth, or postharvest res idues are not sustai ned 

in the normal growing season over any port ion of the l ot or  fac i l ity. 

b .  " Farm ing  o r  ranch ing" means cult ivati ng land for t he  p roduction of ag ricu ltural 

crops or l ivestock, or rais ing ,  feed ing ,  or  p roduc ing l ivestock, poultry, m i lk ,  or  fruit .  

The term does not inc lude : 

( 1 ) The production of t im ber  o r  forest products ; o r  

(2 ) The provis ion of gra in  harvesti ng or  other farm services by a processor or 

d istr ibutor of farm p roducts or suppl ies in accordance with the terms of a 

contract . 

c .  " Livestock" inc ludes beef catt le ,  dai ry catt le ,  sheep,  swine ,  poultry, horses, b ison ,  

e lk ,  fur an imals raised for the i r  pelts ,  and any other an imals that are raised , fed , 

o r  produced as a part of farm ing or ranch ing activit ies.  

d .  " Locat ion" means the setback d istance between a structu re, fence, o r  other 

boundary enclosing a oonoentratedan an imal feed ing  operat ion , i nc lud ing its 

an imal waste col lection system ,  and the nearest occupied residence, the nearest 

bu i ld ings used for nonfarm or nonranch purposes, or the nearest land zoned for 

residentia l , recreationa l ,  or commercial pu rposes . The term does not inc lude the 

setback d istance for the appl icat ion of manure or for the appl ication of other 

recycled agr icultura l  material under a nutr ient management plan approved by the 

state department of health . 

For pu rposes of th is section , an imal un its are determ ined ac follm\ls: 

&.- One mature dairy cow, whether milking or dry, equals 1 .33 animal units; 

l::r. One dairy cow, heifer, or bull, other than an animal described in subdivision a 

equals 1 .0 animal unit; 
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&.- One •.veaned beef animal , whether a calf, heifer, steer, or bull , equals 0.75 animal 

00W, 

a:- One cow calf pair equals 1 .0 animal unit; 

&.- One s•11ine ·11eighing fifty five pounds [24.948 l<ilograms] or more equals 0.4 

animal unit; 

� One s•11ine weighing less than fifty five pounds [24.948 l<ilograms] equals 0. 1 

animal unit; 

§-: One horse equals 2.0 animal units; 

A--c One sheep or lamb equals 0. 1 animal unit; 

i-:- One turkey equals 0.0182 animal unit; 

j-,- One chicken,  other than a laying hen, equals 0.008 animal unit; 

*'" One laying hen equals 0.012 animal unit; 

l-:- One duck equals 0.033 animal unit; and 

m-:- /\ny livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 kilograms] •11hether single or combined 

animal weightprovided under  subd iv is ion c of subsection 7 of 

section 23 23 1123-25- 1 1 . 

1 8  3 .  A board o f  townsh ip  supervisors may not proh ib it or prevent  the use of  land o r  

1 9  bu i l d i ngs for farm ing  or  ranch i ng  or any of the normal i nc idents of farm ing  or ranch i ng .  

20 4.  A regu lat ion may not p rec lude the development of a concentratedan an imal feeding  

21  operation i n  t he  townsh ip .  

22 5 .  A board of townsh ip  supervisors may not proh ib i t  the reasonab le d ive rsif icat ion o r  

23 expans ion of a farm ing  or  ranch i ng  operation .  

24 6 .  A board o f  townsh ip supervisors may adopt regu lat ions that estab l ish d iffe rent 

25 

26 

standards for the locat ion of concentratedo.n imal feed i ng  operations based on the s ize 

of  the operation and the spec ies and type be ing fed .  

27 7 .  I f  a regu lation  wou ld  impose a substantial economic bu rden on a concentratedan 

28 

29 

30 

31  

an imal feed ing  operation i n  existence before the effective date of the reg u lation ,  the 

board of townsh ip  supervisors shal l  declare that the regu lat ion is i neffective with 

respect to any concentratedan ima l  feed ing operation i n  existence before the effective 

date of the regu lation . 
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1 8 .  a .  A board of townsh ip  supervisors may estab l ish h igh -density agr icu ltu ral 
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production d istricts i n  which setback d istances for concentratednn imal  feed ing 

operations and re lated agricu ltu ral operat ions are less than those i n  other 

d istr icts . 

b .  A board of townsh ip supervisors may estab l i sh ,  around areas zoned for 

resident ial , recreat ional , or nonagr icu l tural commercial uses , low-density 

agr icu ltural p roduction distr icts i n  wh ich setback d istances for 

concentratedo.n imal feed ing operations and re lated agr icu ltu ral operations are 

g reate r than those in other d istr icts; provided , the low-density agr icu ltural 

p roduction d istr icts may not extend more than one-half m i le  [0 .80 k i lometer] from 

the edge of the area zoned for res ident ial , recreationa l ,  or nonag ricu ltu ral 

com mercial  uses. 

c .  The setbacks provided for i n  th is subsect ion may not vary by more than fifty 

percent fromexceed those estab l ished i n  subd iv is ion a of subsect ion 7 of section 

23-25- 1 1  un less the township can demonstrate compe l l i ng. objective evidence 

specif ic to the townsh ip which requ i res a greater setback with i n  the townsh ip. in 

wh ich case the setbacks may exceed those estab l ished in subd ivis ion a of 

subsection 7 of section 23-25- 1 1 by no more than fifty percent. I f  a setback under 

th is subsection is greater than the corresponding setback estab l ished in  

su bd ivis ion a of  subsection 7 of  section 23-25- 1 1 .  a person whose an ima l  feed ing 

operation w i l l  be or has been affected by the appl icab le townsh ip ord inance may 

request the agricu ltu re comm issioner  review the ord inance. After the review. the 

agricu ltu re comm issioner shal l  provide a summary of the review to the attorney 

general and request an opin ion from the attorney general regard i ng whether the 

ord i nance and setback are lawfu l .  

d .  For pu rposes of th is subsection , a " re lated agricu l tural operation"  means a faci l ity 

that produces a product or byproduct used by a concentratednn an imal feeding 

operation . 

29 9 .  A person intend ing to construct a n  an imal  feed i ng operation may petit ion the board of 

30 

3 1  

townsh ip supervisors for a determ ination whether the an imal feed i ng operation would 

comply with zon i ng regulat ions adopted under th is sect ion and f i led wi th the state 
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department of  heal th under  section 58-03- 1 7  before the date the peti t ion was received 

by the townsh ip. The pet i t ion must contain a description of the natu re. scope. and 

location of the proposed an ima l  feed ing operation and a site m ap showing road 

access, the locat ion of any structu re. and the d istance f rom each structu re to the 

nearest sect ion l i ne .  I f  the board of townsh ip supe rvisors does not object to the petit ion 

with in  s ixty days of  receipt, the an ima l  feed ing operat ion is deemed i n  compl iance with 

the townsh ip zon i ng regu lations .  I f  the townsh ip a l lows an imal feed i ng operat ions as a 

condit ional use, the cond i t iona l  use regu lations must be l i m i ted to the board's author ity 

under th is section. and the approval process m ust comply with th is  sect ion .  The 

townsh ip sha l l make a decis ion on the appl ication with i n s ixty days of the rece ipt of  a 

complete cond it iona l use permit  appl ication . If the board of townsh ip  superv isors 

determines the an ima l  feed i ng operation wou ld comply with zon i ng regu lat ions or fa i l s  

to  object under t h i s  section,  t he  townsh ip may not i mpose addi t iona l  zon i ng 

regu lat ions relat ing to the natu re. scope, or location of the an ima l  feed ing operat ion 

l ater, provided an  appl ication is  subm itted promptly to the state department of heal th . 

the department issues a f i na l  perm it, and construct ion of the an i m al feed i ng operat ion 

commences with i n  f+vethree years from the date of the board's determination or failure 

to objectthe department issues its f ina l  permit  and any perm it appeals are exhausted . 

A board of townsh ip supervisors may not: 

a. Regu late or i mpose zon ing restr ictions or requ i rements on an ima l feed ing 

operat ions or othe r  agricu l tu ra l  operat ions except as expressly perm itted under 

th is  section; o r  

b .  Impose water qual i ty, c losu re. site security, lagoon. o r  n utr ient p lan  regu lations or 

24 requ i rements on an ima l feeding operations . 

25 (Contingent effective date - See note) Farming and ranching regulations -

26 Requirements - Limitations - Definitions. 

27 1 . For pu rposes of th is section :  

28 

29 

30 

31 

a. "Concentrated/\n imal  feed ing  operat ion" means any livestock feeding, handling, 

or holding operation, or feed yard , where animals are concentrated in an area 

that is not normally used for pasture or for gro¼ving crops and in which animal 

wastes may accumulate. The term does not include normal wintering operations 
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2 .  

for cattlea lot or fac i l ity, othe r than normal wi nte ri ng operations for  catt le and an 

aquatic  an imal production fac i l i ty, where the  fol lowi ng condit ions are met: 

(1 ) An imals, other  than aquatic an imals, have been, are, or wi l l  be stab led o r  

confined and fed or mainta i ned for a tota l o f  forty-five days or  more i n  any 

twelve-month period; and 

(2) Crops, vegetation, forage growth, or  post-harvest residues are not susta ined 

in the normal growing season over  any port ion of the lot or  faci l ity. 

b .  " Farm i ng o r  ranch ing"  means cu lt ivat ing land for t h e  p roduct ion of agricu ltu ral 

crops or l ivestock, or rais i ng ,  feed ing ,  or  p roduc ing l ivestock, pou ltry, mi lk ,  or fru i t .  

The term does not inc lude :  

( 1 ) The production of t imber or  forest products ; or 

(2) The provis ion of grain harvest ing or  other  farm services by a p rocessor or 

d istr ibutor of farm p roducts or supp l ies i n  accordance with the terms of a 

contract. 

c .  " Livestock" inc ludes beef catt le ,  dai ry catt le ,  sheep,  swine ,  pou l t ry, horses , b ison ,  

e lk ,  fur  an imals raised for  the i r  pelts, and any other an imals that are raised ,  fed , 

or  p roduced as a part of farm ing or ranch ing activi t ies .  

d .  " Locat ion" means the setback d istance between a structu re ,  fence, or other 

boundary enclosing a concentrated3n an imal feed ing  operation ,  inc l ud ing its 

an imal waste col lection system ,  and the nearest occup ied res idence,  the nearest 

bu i ld i ngs used for nonfarm or nonranch pu rposes , or the nearest land zoned for 

res ident ial , recreat ional , or  commercial pu rposes. The term does not inc lude the 

setback d istance for the app l ication of manu re or  for the app l i cation of other  

recyc led agricu ltura l  material under a nutr ient management p lan  approved by the 

department of envi ronmental qual ity. 

For p u rposes of th is section , an imal un its are determ ined as follows: 

&.- One mature dairy cow, •.vhether mill<ing or dry, equals 1 .33 animal units; 

e-:- One dairy cow, heifer, or bull, other than an animal described in subdivision a 

equals 1 .0 animal unit; 

&.- One weaned beef animal , 'Nhether a calf, heifer, steer, or bull, equals 0.76 animal 
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a:- One cow calf pair equals 1 .0 animal unit; 

e-:- One swine weighing fifty five pounds [24.948 l<ilograms] or more equals 0.4 

animal unit; 

� One swine weighing less than fifty five pounds [24.948 kilograms] equals 0. 1 

animal unit; 

§7 One horse equals 2.0 animal units; 

fr. One sheep or lamb equals 0. 1 animal unit; 

h One turkey equals 0.0182 animal unit; 

j-:- One chicken, other than a laying hen, equals 0.008 animal unit; 

k-,- One laying hen equals 0.012 animal unit; 

l-:- One duck equals 0.033 animal unit; and 

fR-;- Any livestock not listed in subdivisions a through I equals 1 .0 animal unit per 

each one thousand pounds [453.59 kilograms] whether single or combined 

animal weightprovided under subdivis ion c of subsect ion 7 of sect ion 23. 1 -06- 1 5 . 

3 .  A board of townsh ip supervisors may not proh ib i t  or prevent  the use of land or  

bu i ld ings for  farm ing or ranch ing or any of the normal  i nc idents of  farm ing or ranch i ng .  

4 .  A regu lat ion may  not p rec lude t he  development of a concentratedan an imal feeding  

operation i n  t he  townsh ip .  

5 .  A board of townsh ip  supervisors may not proh ib i t  t he  reasonab le d ive rsif icat ion or 

expansion of a farm ing or ranch ing  operation . 

6 .  A board of  townsh ip  supervisors may adopt regu lations that estab l i sh  d ifferent  

standards for  the locat ion of  concentratednn imal feed ing  operations based on the s ize 

of the operat ion and the species and type be ing fed . 

7 .  I f  a regu lat ion wou ld  impose a substant ia l  economic bu rden on a concentratedan 

an ima l  feed i ng  operation i n  existence before the effective date of  the regu lat ion ,  the 

board of  townsh ip  supervisors sha l l  declare that the regu lat ion is  i neffective with 

respect to any concentratedan imal feed ing operation in existence before the effective 

date of the regu lat ion . 

8 .  a .  A board of  townsh ip supervisors may estab l ish h i gh -dens i ty ag r icu ltu ra l  

product ion d istr icts i n  which setback d istances for concentratednn ima l  feed ing 
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9 .  

operat ions and related ag r icu ltu ral operations are less than those i n  other  

d istr icts . 

b .  A board of township supervisors may establ i sh ,  around areas zoned for 

residential , recreational , or nonag r icu ltu ral commercial uses , low-density 

agr icu l tural production distr icts in wh ich setback d istances for 

concentrated:rn imal feed ing operat ions and re lated agricu ltu ral operations are 

g reater than those in other d istr icts ; p rovided, the low-density agr icu ltural 

p roduct ion d istr icts may not extend more than one-half m i le  (0 .80 k i lometer] from 

the edge of the area zoned for res identia l ,  recreational , or nonag ricu ltu ral 

commercial  uses. 

c .  T h e  setbacks p rovided for i n  th is subsect ion may not vary by more than fifty 

percent fromexceed those estab l ished i n  subd ivis ion a of subsect ion 7 of section 

23 . 1 -06- 1 5 un less the townsh ip can demonstrate compe l l i ng. objective evidence 

specif ic to the townsh ip wh ich requ i res a greater setback with i n  the townsh ip, in 

which case the setbacks may exceed those estab l ished in subd iv is ion a of 

subsection 7 of section 23 . 1 -06- 1 5 by no more than fifty percent . I f  a setback 

u nder th is  subsection is greater than the correspond ing setback estab l ished i n  

subd iv is ion a o f  subsect ion 7 of sect ion 23. 1 -06- 1 5. a person whose an imal  

feed i ng operation wi l l  be or has been affected by the appl icab le townsh ip 

ord inance may request the agricu ltu re commissioner review the ord i nance. After 

the review, the agricultu re com m iss ioner shal l provide a summary of the review to 

the attorney general and request an opin ion from the attorney general regard ing 

whether  the ord inance and setback are lawfu l .  

d .  For pu rposes of th is subsection , a " re lated agricu ltu ral operat ion" means a faci l ity 

that produces a product or byproduct used by a concentrateda.n an imal feed ing 

operation .  

A person  i ntend ing to construct an an imal feed i ng operation may petit ion the board of 

townsh ip supervisors for a determ ination whether  the an imal  feed ing operation would 

comply with zon ing regu lations adopted under th is section and f i led with the 

department of envi ronmental qual i ty under sect ion 58-03- 1 7  before the date the 

petit ion was received by the townsh ip. The petit ion must conta in  a description of the 
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natu re, scope, and location of  the proposed an imal feed ing operat ion and a s ite map 

showing road access, the location of any structure, and the d istance from each 

structu re to the nearest sect ion l i ne .  If the board of townsh ip supervisors does not 

object to the petit ion with i n  s ixty days of receipt, the an ima l  feedi ng operat ion is 

deemed i n  compl iance with the townsh ip zon i ng regu lat ions .  If the townsh ip a l lows 

an ima l  feed i ng operations as a cond itional use, the  cond it ional use regu lat ions must 

be l im ited to the board 's authori ty under th is section, and the approval process must 

comply with this section . The township sha l l  make a dec is ion on the appl ication wi th i n 

sixty days of the rece ipt of a complete cond itional use perm it appl icat ion . If the board 

of townsh ip supervisors determ ines the an imal  feed i ng operat ion wou ld  comply with 

zon i ng regu lat ions or fa i ls  to object under th is section,  the townsh ip may not i mpose 

addit ional  zon i ng regu lat ions re lati ng to the nature, scope, or locat ion of the an ima l  

feeding operat ion later, provided an appl icat ion is  subm itted promptly to the state 

department of health, the department issues a f ina l  perm it, and construction of the 

an imal feed i ng operation commences with i n  #veth ree years from the date ekAe 

board's determination or failure to objectthe department issues its f ina l perm it and any 

pe rm i t  appeals a re exhausted . A board of townsh ip supervisors may not : 

a .  Regulate or impose zon i ng restri ctions or requ i rements on an ima l  feed i ng 

operations or other  agricu l tura l operat ions except as expressly permitted under  

th i s  section: or  

b .  Impose wate r qual i ty, c losu re, site secu rity, lagoon ,  or  n utrient  plan regu lations or 

requ i rements on an ima l  feed ing operations . 

SECTION 6. AMENDMENT. Section 58-03- 1 7  of the North Dakota Century Code i s  

amended and reenacted as  fol lows: 

58-03-17. Regulation of concentrated animal feeding operations - Central repository. 

4-:--Any zoni ng  regu lation that perta ins to a concentrated:m an imal  feed ing  operation s 

defined i n  sect 100. 58-03- 1 1 1 ,  and which is  promu lgated by a townsh ip  after J uly 3 1 , 

2007, is not effective u nti l f i led with the state department of health for i nc lusion in  the 

central reposito ry establ ished under sect ion 23-0 1 -30.  Any zon i ng  regu lation that 

pertains to a concentrated an imal  feed ing operation and which was p romu lgated by a 
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county or  a township before Augu st 1 ,  2007, may not be enforced u nti l the regu lation 

is f i led with the state department of health for i nclus ion in the central repository. 

2. For purposes of this section: 

a. "Concentrated animal feeding operation" means any li¥estool< feeding, handling, 

or holding operation, or feed yard, where animals are concentrated in an area 

that is not normally used for pasture or for growing orops and in which animal 

'tvastes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet [66.74 square meters] . The term does not include 

normal wintering operations for cattle. 

b. "Li¥estock" includes beef cattle, dairy cattle, sheep, swine, poultry, horses, and 

1 1  fur animals raised for their pelts. 

1 2  (Contingent effective date - See note) Regulation of sonsentrated animal feeding 

1 3 operations - Central repository. 

1 4  -+.--Any zon i ng  regu lat ion that pertains  to a concentrated an imal  feed ing operation-aoo 

1 5  1.vhieh is promulgated by a township after July a1 , 2007, as def ined m 

1 6  section 58-03- 1 1  . 1 ,  i s  not effective u nt i l  f i led with the department of envi ronmental 

1 7  q ua l ity for inc lusion i n  the central repository establ ished under section 23. 1 -0 1 - 1 0 . Afty-

1 8  zoning regulation that pertains to a concentrated animal feeding operation and which 

1 9  •.-.ias promulgated by a county or a to•Nnship before August 1 ,  2007, may not be 

20 enforeed until the regulation is filed with the department of en•1ironmental quality for 

2 1  inclusion in the central repository. 
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2.  For purposes of this section: 

a. "Concentrated animal feeding operation" means any livestock feeding, handling, 

�ding operation, or feed yard , where animals arc concentrated in an area 

that is not normally used for pasture or for growing orops and in which animal 

wastes may accumulate, or in an area where the space per animal unit is less 

than six hundred square feet [66.74 square meters] . The term does not include 

normal wintering operations for cattle. 

b. "Li¥estock" includes beef cattle, dairy cattle, sheep, s•Nine, poultry, horses, and 

fur animals raised for their pelts . 
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SECTION 7. EFFECTIVE DATE - CONTINGENT EFFECTIVE DATE - EXPIRATION DATE. 

The port ions of sect ions 1 � and 4§ of th is Act not subject to an exist i ng  cont ingency 

become effective on August 1 ,  20 1 9 , and remain i n  effect u nt i l  the leg is lat ive counc i l  receives 

cert if icat ion from the ch ief of the environmental health sect ion of the state department  of health 

that a l l  authority, powers , and dut ies from the environmental health sect ion of the state 

department  of health have been transferred to the department of envi ronmental qua l ity. The 

remainder of sect ions 1 � and 4§ become effective on August 1 ,  20 1 9 , if the leg is lat ive 

counc i l  has received certif icat ion from the ch ief of the envi ronmental health sect ion of the state 

department  of health that a l l  authority, powers , and dut ies f rom the envi ronmental health section 

of  the state department of health have been transferred to the department of  envi ronmental 

qua l i ty. If, by August 1 ,  20 1 9 , the leg is lative counc i l  has not received cert i f ication from the ch ief 

of the envi ronmental health sect ion of the state department of health that a l l  authority, powers , 

and dut ies from the environmental health sect ion of the state department of health have been 

transfe rred to the department of envi ronmental qua l i ty, the remainder of sections 1 � and 4§_ 

of th is Act become effective on the date certif ication is received . 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2345 

That the House recede from its amendments as printed on pages 1344-1349 of the Senate 
Journal and pages 1539-1544 of the House Journal and that Engrossed Senate B ill No. 2345 
be amended as follows: 

Page 1, l ine 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
report to the legislative management regarding permit appl ications for animal feeding 
operations. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION9 . REPORT TO THE LEGISLATIVE MANAGEMENT - PERMIT 
APPLICATION APPROVALS AND DENIALS. On or before October 1, 2020, the 
department of environmental qual ity shall provide a report to the legislative 
management on all animal feeding operation permit appl ications approved or denied by 
the department, including the relevant county and township zoning and setback 
determinations, and related issues during the first full year of the 2019-21 biennium. 
Through October 1, 2020, all local government entities that review animal feeding 
operation permit appl ications shall report to the department of environmental qual ity 
each permit approval and denial within thirty days of the decision to approve or deny 
the appl ication." 

Renumber accordingly 
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