
2019 SENATE INDUSTRY, BUSINESS AND LABOR 
 

SB 2354 

  



2019 SENATE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

SB 2354 
2/4/2019 

Job #32070 
 

☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk: Amy Crane 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to restoration of real property as a measure of damages. 
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Chairman Klein: Opened the hearing on SB 2354. A quorum was present.  
 
Senator Heckaman, District 23: See attachment #1 for testimony in support of the bill.  
 
Troy Coonz, North Dakota Land Owners Association: See attachment #2 for testimony 
in support of the bill.  
 
(10:00)Chairman Klein: What we’re asking for is to bring a value that isn’t a part of the real 
value but is kind of a sentimental value, historical, other additional value? I’m trying to get a 
handle on what you really mean.  
 
Troy: For example, in Montana, industry damaged the water system of a small town. It was 
determined that the damage to the water system was $12 million, but the whole cost of the 
town was $8 million, because of the law they decided to fix the water system for $12 million, 
which is greater than the value of the property but there were personal reasons, that had 
another value to it because that was people’s homes.   
 
Chairman Klein: Because of people’s homes? So in North Dakota they would have only 
gotten the $8 million? 
 
Troy: Yes, because it was their homes. That’s where the jury and the court would decide if it 
truly had a personal value. If it was on a personal item only, like a car, this would not apply. 
Because items are replaceable, but land is not. It’s got a real value and a personal value. 
This is being implemented all across the country.  
 
Chairman Klein: Have we had this bill somewhere before in the North Dakota legislature? 
 
Troy: There was something similar, I believe, six years ago.   
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Senator Piepkorn: What this bill says to me, is that regardless of sentimental value or 
anything like that, is that regardless of what it costs to restore the property to its condition 
before it was damaged, that’s what the transgressor will have to pay to restore it. For 
example, if you’ve got a $1000 pasture, if a ditch is dug there and it costs $2000 to restore it 
to its original condition, that’s what they are gonna have to pay? If it costs more to fix the 
damages then they will pay that amount, and not just what the actual property is worth? 
People can’t just take the money and go, and leave the property damaged? 
 
Troy: So you understand, it allows the real property owner the option of this, it still would get 
decided through the court system but for a judge and jury, what values could be put on that, 
and it would be so they would be compensated to that level to remedy the damage.   
 
Chairman Klein: However, I think most likely they would replace that ditch, but if you have 
a garden at the end of that ditch, and they say they’re only giving you $1000, but I had $500 
tied up in that garden, this is a $1500 project. Am I close here because now we’re adding 
additional value over and above what the replacement value would have been, you want to 
help we with that? Because we’re asking someone to say this is more than just dirt and a 
ditch, we’ve got the value of our garden and we want that also? 
 
Troy: The intent of the bill is to, when determined that it has a personal value about just the 
monetary of the property, that you can be compensated about the $1000 for restoration of 
the ditch and whatever negative effect there was.  
 
Chairman Klein: The personal value, so that’s over and above the actual cost?  
 
Senator Piepkorn: To clarify, then what I’m asking you again is, that reimbursement, or 
whatever it is, then you would restore that garden area to its original condition and not just 
take the money and pocket it.  
 
Troy: Again, the intent of this bill, and across the nation how it is used, so whatever value is 
above the value of the property, it would get used to do the restoration and compensate the 
person for the personal loss, personal value above that.  
 
Chairman Klein: The key word here is personal reasons. Something over and above the 
value that, you built a hunting hut on something and it just happened to be on the value of 
the NW water pipeline and they just gave you the value of the dirt and not where you had 
your blind set up. Which would be a personal addition that you would like to be compensated 
for?  
 
Troy: Again, to remember that the judge and jury will determine if there is personal value 
there. I would say on many of those instances, they might not find in that favor. But if you’re 
looking at a piece of property that can’t be replaced that’s 100 years old, you don’t just buy 
more property like that. 
 
Chairman Klein: So if this is going to the before the court anyway, isn’t there an opportunity 
to plead your case that this is a personal reason and the can’t the courts take that into account 
too? Or do they go to the law and say well this is as far as I can go. Isn’t there an opportunity 
for the plaintiff to say well this is the value because of. Can’t you do that even in that case.  
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Troy: Yes, you do go before the judge and jury, but this language has been implemented all 
across the country, in most all states and is being looked at more and more in case law so 
that leads me to believe that they feel this is necessary to get to that point.  
 
Senator Burckhard: Let’s say there’s a 1950s oil well and it’s been leaking fluid for years 
and the land around it is ruined. So to fix it would cost a lot of money, is that the right thing? 
To mediate that soil would take a lot of money, is that what we’re talking about here or is that 
another case? 
 
Troy: No, I believe that would be different.   
 
Chairman Klein: I think the key term here is ‘personal reasons’, if that soil and they had 
some sort of additional personal building there and they had to take all of that out, remove it, 
and didn’t replace the hunting shack. That would be the personal reason. Because they would 
restore the rest for what it’s worth but we’re asking for something over and above just the 
actual value of the land. It’s a personal.  
 
Troy: Again, the key here would be, say that property was worth $1000 and let’s say that it 
was gonna cost $1200 to remediate that, it allows you to go above the value of that property 
instead of leaving and stopping at that $1000.   
 
Senator Kreun: There are 58 categories in 32-03, you don’t indicate where this would fit into 
that in the century code. And just looking at the Century code 32-03-05 is when interest or 
discretion of court or jury in an action for the breech of an obligation, not arising from contract, 
in every case of oppression, fraud, or malice, is what you’re basically indicating, interest may 
be given in the discretion of the court or jury. That’s just what you said, this goes to the court 
or jury that’s 32-03-05, does exactly what you’re asking here. And then there’s another one, 
if there’s interest in damages, even after damages resulting after commencement has started 
you still have the award of a judicial proceeding to determine resulting after the 
commencement. So even after the commencement of the suit or whatever, certain results in 
the future can be added to it. So if those are the things that you’re asking, you haven’t 
indicated where this would fit in 32-03 at all, I don’t know where you would put it. But there’s 
58 different areas, and the title of the chapter is Damages and Compensatory Relief, so each 
one of those 58 areas relate to what you’re saying and I’m wondering if what you’re asking 
doesn’t already fit in what we have in law. Have you looked in that do you know where it 
would fit?    
 
Troy: There is all that listing, we have had it reviewed by several different lawyers, and in our 
law, they feel like this is needed for those reasons personal to be better than the current 
language, and that is why most other states have adopted this language already, except for 
North Dakota. And if you would like, I can get you the exact spot.  
 
Senator Kreun: I would because if you go through this there’s 58 different measures on how 
to compensate people for this and the first one that popped out at me is fraud, malice, 
oppression, all of that is listed right in there and its left up to a court and jury what you’re 
exactly saying is in your testimony.  
 



Senate Industry, Business and Labor Committee  
SB 2354 
2/4/19 
Page 4  
   

Troy: With all of those, it does not have the personal reasons language and that’s the 
difference, here where the judge and the jury can go above and beyond the value there and 
that’s why across the nation they’re switching to this language. I understand that that’s what 
you see but with our legal review that’s not how it was seen by them.  
 
Bruce Bale, Mandan: testified in support of the bill. I don’t presume to know what North 
Dakota law is. The song money can’t buy me love I think applies here. But you have an old 
jalopy that gets you to work. You were dumb enough to insure it for the body value. It gets 
totaled. The insurance company gives you $800. Good luck trying to find that car. You’re 
gonna have to pay $2000 cause that’s what it costs to get that car and that’s not the one your 
grandpa gave you. I think that’s the direction we’re headed. So there was an old bachelor 
dairy farmer, well known in the area a rode went by his farm. I don’t know if he had any 
equipment or drove a car. He was a bachelor farmer, milked his all the 60 head every morning 
and evening you’d see the lights on. He was quite well known. He farmed with a team of 
horses. The state realized it was getting pretty busy out there and they wanted to build a 
highway, and they got it all lined up, there were people surveying on his property and about 
the time they were ready to go on the interstate/highway, he hung himself. It created quite a 
stir. The mention has been made that a majority of the states have switched their law. If a 
judge is constrained by whatever state he is sitting in, he has to maybe turn to the law, or a 
defendant in this case asked to pay a trespasser we’re calling him, who went on someone 
else’s property, the judge would have to say in North Dakota here is the law. it sounds like 
this proposed provision, would cover, doesn’t go that far. It’s the very minority view. If instead 
it said there can be special values that are personal to someone. But that personal isn’t 
always just one person’s odd value. The garden that grandma put in. or the garden space 
the town put in. There are native cultural values, you could have a religious group, off in the 
boonies like the Mennonites might be out somewhere that it’s found to have the best or 
easiest to get crude or other resource. Someone get imminent domain and off they go and 
ruins more things, how do you restore that? Well there’s a ceiling, its fair market value. At 
one time highest and best use, was a measure of what you could do with property and that 
always meant build and develop. The highest and best use has changed over time. What 
else should that or could that be used for? Should that Missouri River Correctional center 
now be used for a park? Is that really the highest and best use, not a sky scraper or not a 
better correctional center, same idea there. I understand the idea of you can’t just take the 
value, you need to restore the property. Put it back the way it was. I think a court could require 
that, it might be called something like specific performance. Bought a home in moderately 
priced neighborhood. You’re building too much, you put in a pool, six bedrooms, landscaping, 
and they’re gonna retire there. And now that home is taken from them. And here’s the value 
of the vacant lot, maybe a vacant lot with a house on it like the other ones in the neighborhood 
but it’s not what they had there. That’s specific to them. We shouldn’t encourage more 
courtroom filling litigation. But each property and circumstance may turn on its particulars. 
There’s a focus here on particulars. Well that’s always unique to one party personally, but it’s 
not so; an entire town or an entire tribe or nation of people, a religious group. Those types of 
things are irreplaceable. And can be harder to find more property just like the one I had to 
leave. It’s reasonably amenable to rebuilding or moving too. So yes, I think in court you could 
plead that anyway, but the judge is gonna have to look at that and back what is North Dakota 
law. You’re constrained, North Dakota has decided through its legislatures we’re gonna stick 
with this earlier way. This is a very narrowly held minority law view. There’s another one, 20-
year-old well is leaking but suppose it’s a new well. And we promised, we’ve got the proper 
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equipment. We’re a model oil driller. There’s a rule in courts I believe called the thing skull 
rule, you take the plaintiff, as you find him. I slap somebody upside the head he’s my buddy 
it doesn’t hurt him at all. I get carried away I slap the next guy upside the head, he had a 
plate in his head and that caused damage. He’s the plaintiff. I don’t get to pay only for lightly 
tapping somebody on the side of the head, I have to pay that guy for what happed for my 
actions. And its specific and personal to him but that’s broadly recognized by the law I believe. 
I appreciate Senator Kreun bringing up North Dakota century code 32-03-05, yes there the 
judge can aware, I think you mentioned interest which I think would just be monetary, you 
were referring to a person’s and I’m not sure if that would be bank account interest on the 
money. There are general damages, special damages, damages and compensatory relief, 
fraud not here, malice not here, oppression not really here. But in the interest of helping a 
bit, that’s it.  
 
Senator Piepkorn: Again, you bring up a point, there’s an infusion into the language of the 
bill that’s just not there, and that is something like sentimental value. What the bill says, and 
it seems clear, if the owner has personal reasons to restore the property the cost of 
restoration of the real property is the appropriate measure of damages even if it costs more 
to restore it to that original state, is great than the market value, simple as that.  And all of 
this conversation about personal value and it was grandma’s and that’s worth whatever to 
me, is not addressed in the language of this bill. I think we’re just making it more complicated 
than it needs be.  
 
Bruce: Personal, might be a great way, though, in the bill to address the whole globe of what 
might happen. One person, the farmer who had no equipment and no more highway, I’m out 
of here. But if you had personal, you can have many persons. That half of the town, let’s call 
it Butte, Montana for instance, that is no longer there. There is a big acid pit after the copper 
mining company left, all those persons can be compensated for something beyond mere 
market replacement value of even the land before it was ever mined much less the pit.  
 
(36:12)Todd Kranda, Kelsch, Ruff, Kranda, Nagle and Ludwig Law firm, on behalf of 
the North Dakota Petroleum Council: See attachment #3 for testimony in opposition of the 
bill.  
 
(43:20)Senator Roers: What do you say about the fact that all these other states have 
adopted this particular law? 
 
Todd: I can’t comment really; I haven’t done the research. I think our law is working well. 
Senator Kreun talked about how many sections of law in the chapter that talks about 
damages and compensatory acts. So there are some flexibilities that the court has but when 
you’re talking about opening it up to some sentimental personal reasons and personal value, 
there has got to be some reasonable limits. And you’ve established that already with the 
market value and restoration is part of it. Restoration is the first thing you look to but there 
has to be some top end level that you establish some reasonableness.  
 
Senator Piepkorn: You talk about restoration for oil and gas spills or operation is already 
required under existing law to remediate damaged property to the satisfaction of state 
regulators. So are the standards of state regulators what, and again, I see this bill as much 
simpler than what’s being interpreted. But according to my interpretation of the words in this 
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bill, are the standards of the regulators to restore the real property, to fully restore the property 
to its original condition is that the standard of the regulators or is it less than that? 
 
Todd: Tesoro is spending $30 million plus, for 15-18 acres, that’s the standard that I was 
talking about in that paragraph, that’s what the regulators, the department of health and the 
industrial commission established. There wasn’t a set limit by the regulators saying how 
much they can spend, they spent what they had to, to clean it up. 
 
Chairman Klein: They are required to put it back to the way it was, no cost to the land owner, 
and there’s an oversight by the industrial commission that they are fulfilling their part of the 
bargain to put that land back to the way it was.  
 
Todd: I’m sure the land owner got compensated for crop loss.  
 
John Ward, attorney/lobbyist, Association of North Dakota Insurers: testified in 
opposition. As far as the insurance industry is involved, what we would be looking at, it would 
be just impossible to assess damages when we look at personal reasons as being entirely 
subjective. I don’t know how we would resolve any claims or anything else, it just gets into a 
world where it’s such speculative measures that it would be nearly impossible to try and 
resolve anything. It would also create ambiguity in the law in North Dakota as regards the 
reasonable value versus the replacement value of property. It could create ambiguities 
between insurance contracts and state case law. this is a highly subjective standard and we 
would urge do not pass.  
 
Senator Piepkorn: If the words personal reasons were removed would you accept it, or 
understand that it removes some of the subjectivity of it  
 
John: The issue would still remain. What would be happening is we would be taking what is 
a pretty objective and clear standard that we have which is that if you can repair a piece of 
property that the reasonable cost for repairs is in there. And I think if you have a garden that 
is gone, it can be replaced. Here it goes beyond that, it’s a new measure of damages that 
goes above and beyond. So if we’re not talking about clear market value, the reasonable 
cost to replace something, it just makes you wonder what is going to be satisfactory that 
individual owner. That’s part of the reason that in the oil and gas context, that’s why we have 
regulators in the oil and gas, that are the ones that can make that statement.  
 
Chairman Klein: But without the words personal reasons the bill doesn’t do anything.  
Personal reasons are really what makes this bill. Otherwise we’re back to just doing what we 
always do. Cause personal reasons is that subjective thing which would create that ambiguity 
as to how you would settle this. My personal reasons may differ and how do you determine 
that.  
 
John: I think if we were to pass legislation along those lines, if we have a section of code 
that already says that, and we add personal reasons to the existing language that might give 
us some more ambiguity.  
 
Bruce: I think I am more in favor. This bill has existed since 1961, some laws on the North 
Dakota books have existed since 1889, some of those were changes. The fact that it’s on 
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the books, and maybe has served us fairly well until now. We’re given a partial list of the 
states where this is majority law, there are four other states included in that that believe this 
kind of a law to be reasonable. Montana, Wyoming, Louisiana, Alaska, all have extensive oil 
activity some form of this kind of a bill works there, unless the litigators are having a free 
hand. What’s the language, in those states? What works there? The fellow speaking on 
behalf of North Dakota Insurers, I bet they are in all fifty states, so somehow they are able to 
make their operations work there, maybe it’s really expensive but I bet not everyone here 
who’s damaged needs to go beyond a special or subjective or unique form of relief.   
 
Senator Piepkorn: How do you spell your last name?  
 
Bruce: B A L E  
 

Chairman Klein: Closed the bill on SB 2354.  
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Chairman Klein: Opened the committee work session on SB 2354.  
 
Chairman Klein: There were some questions on personal reasons and how that impacts the 
bill.  
 
Johannes: Provided neutral testimony on the bill. I did a bit of research, in the general 
provisions of the century code, it defines what personhood means, it defines property 
insurance to include property both real and personal property, and then defines real property 
as shall be coextensive with lands tenants and hereditaments, property that you inherit.  
 
Senator Piepkorn: The first word? Extensive? 
 
Johannes: It’s going to be permanent fixtures also associated with your property. The land, 
tenements and any property that can be inherited from a person to a person. 32-03-09.1 
that’s currently the statue that talks about the measure of damages and injury to property not 
arising from contract. That would be the correct statute that governs property right now. As 
far as the insurance department understands it, that’s the one that will decide on how property 
is valued.  
 
Senator Kreun: Which one?  
 
Johannes: 32-03-09.1. It appears that 2354 would add an additional measure of damages, 
it wasn’t identified in the statute itself. I believe the courts would see this as legally 
superseding that statute when it comes to real property. I didn’t have a chance to look into 
exactly what personal reasons means, but generally, it would be up to a court to determine 
what personal reasons are. If there actually is a reason, a person who wants to restore this 
property rather than get value for this. However, because those words are not limited, I don’t 
believe a trial judge would be limited to just that interpretation, it would be up to a court to 
decide whose personal reasons are persuasive enough to determine this extra bit of value 
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on the property. The department is neutral on the bill with the caveat that it would allow some 
interpretation of what those personal reasons are.  
 
Chairman Klein: We’re creating a concern among the industry? A slippery slope some would 
call it? 
 
Johannes: In my opinion those concerns are valid, the bill doesn’t specify enough for a court 
to know what a valid personal reason would be. We heard substantial testimony from the 
industry on both sides of the argument. Their concerns have merit. This bill would also impact 
and benefit people with regular property, homes, this would impact just your average real 
estate. Apartment buildings. Anything where there is liability and this is not part of the 
contract.  
 
Senator Piepkorn: All these legal terms, and definitions. To me, the simple thing to do would 
be to just delete personal reasons and then the bill would restore the real property to the way 
it was before whatever happened. Restore it to the way it was.  
 
Chairman Klein: Isn’t that currently required? 
 
Johannes: Currently under the statute that I read, 09.1, it caps the value at the value of the 
land. So there may be a unique circumstance where it would be covered. If there was a house 
somewhere and when the house was purchased the value was higher than it is now, and 
now by a third party there was a flood. That land may be worth less, that land itself, than with 
the structure on it. That person would be compensated for the current value of that land. 
Senator Piepkorn makes a good point that the real question is remove the ambiguity and just 
say for real property the measure of damages, is this. It’s gonna be the restoration cost, that’s 
one way to go. It would be a new direction. That’s gonna cause some change. The other 
question is leave it how it is. That is how ownership of land works, there’s a certain amount 
of risk and change that happens to your land.  
 
Chairman Klein: In Mr. Coons’ comments if a land owner can convince a jury that he or she 
has noneconomic reasons to restore a property, such as significant sentimental value. So 
they’re still going before the judge and but what’s happening primarily in western North 
Dakota is they’re getting their value, that 1906 farm that was referenced that creates more 
sentimental value so they’re getting the value of the land but it’s just not like what you think 
the sentimental value should be.  
 
Senator Kreun: I went through hundreds of these in the flood, and under 32-03-20 this says 
the measure of damages by tort. You can interpret that for intrinsic value whether it could be 
anticipated or not. So there is a compensation process in mind anyway, that if we want to go 
through this and you don’t feel that this settlement was accurate, this would go to court and 
you could argue why the intrinsic value is greater than what the appraised value is. In my 
view this is already taken care of in several different areas of the code.  
 
Johannes: I can’t speak to that statute because I haven’t reviewed it, but I wouldn’t be 
surprised if a clever attorney was able to persuade the judge that there is more value in tort.  
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Senator Kreun: I was in court and we won every single one. Because in negotiations the 
actual amounts were more than we settled for in court because the intrinsic value is much 
greater than what the actual value is. And when you get in between even, the judge and/or 
jury both indicated a lower amount. They did give them a little more but not anywhere close. 
That’s what happens, it’s worth so much more than what you are advocating for. And we 
used these conversations in court and we came with very amicable, reasonable settlements 
for the city of Grand Forks and the complainant.   
 
Chairman Klein: Is there still some discussion? 
 
Senator Piepkorn: My thing is still the personal reasons, and the crafters don’t want to be 
rid of that.  
 
Senator Kreun: Moved Do Not Pass.   
  
Senator Roers: Seconded.  
 
A Roll Call Vote Was Taken: 6 yeas, 0 nays, 0 absent.   
 
Motion Carried.  
 
Senator Kreun will carry the bill.  
 
See attachment #1 for additional testimony submitted to the committee.  
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