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Explanation or reason for introduction of bill/resolution: 

 
A bill relating to injection or migration of substances into pore space; relating to pore space 
and oil and gas production. 
 

Minutes:                                                 1 Attachment  

 
Chair Unruh: Opened committee action. This was the bill we heard last week, relating to the 
migration of substances into pore space. It has a lot of implication regarding temporary 
storage of natural gas, enhanced oil recovery projects, and disposal wells. I had introduced 
some amendments when I introduces the bill, they were not complete; what you have is the 
amendments I handed out, with the addition of a couple of pieces of language. Page 2, line 
11, disposal operation is new, and geologic storage of carbon dioxide is removed from here, 
because as we heard in the hearing, all the work that was done in the 2009 session, regarding 
that topic. Just to not confuse the issue, we’ve got these amendments in front of us. Please 
see attachment #1. 
 
Senator Roers: I move adopt the amendment. 
Vice-Chair Kreun: I second. 
 
A voice vote was taken. 
Motion carries. 
 
Senator Roers: I move Do Pass As Amended. 
Vice-Chair Kreun: I second. 
 
A roll call vote was taken. 
Motion passes 5-1-0. 
 
Senator Roers will carry. 
 
Chair Unruh: Closed committee action.  
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☐ Conference Committee 

 

      Committee Clerk, Kathleen Davis  

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to injection or migration of substances into pore space and oil and gas production 
 

Minutes:                                                 Attachment 1,2,3,4,5,6,7,8,9,10,11,12 

 
Chairman Porter: opened the hearing on SB 2344. Set time certain for 1 hour for support and 1 hour 
for opposition, hearing closed and the bill will be assigned to a subcommittee. 
 
Sen. Jessica Unruh, Dist.33:  presented Attachment 1. 
 
9:10 
 
Commissioner Doug Goehring, ND Dept. of Ag: presented Attachment 2 in support. 
 
Chairman Porter: Ag Commissioner you have already been a property rights advocate.  Do you see 
changes to existing standards of operations? Do you see a takings inside of the current operations 
of mineral and surface estate? 
 
11:50 
 
Commissioner Goehring:  This was a concern from onset, how can we responsibly use land, 
minimize impacts. Also very concerned about surface owner especially those that don’t have mineral 
rights.  One of the things I looked at with this bill and visited with the Dept of Mineral Resources, bill 
sponsors, those with concerns, to make sure nothing changes going forward. Yes this does identify 
and define pore space so we can capture CO2, natural gas and store it properly.  But that whoever 
has the injection well, injection site on the surface is being compensated, covered for damages in any 
activity that’s taking place up there. Going forward nothing changes in respect to injection wells for 
salt water, those agreements in place. I’ve been assured this bill does not do that. One thing I’ve 
learned in my legislative time here, whatever legislative intent is, it’s how the rules are written and put 
in place. I don’t see anybody moving or diverting from where that would go with respect to how things 
exist and business is done now, and how this should actually work on the landscape. I want to make 
sure our landowners, farmers and ranchers are being protected and covered.  That doesn’t address 
the issue that some people want to be paid for what’s being put in the ground. The problem is CO2 

and natural gas; someone else owns it.  If we’re extracting your minerals, we need to pay you for that. 
These aren’t your minerals if they’re going in the ground, they’re someone elses. 
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Rep. Keiser: They’re not your minerals, but they’re going into your ground. So what’s the difference 
of grazing my cattle on your land?  
 
Commissioner Goehring:  The difference is that’s the surface. You don’t own the airspace above 
you. You don’t own the minerals unless it’s defined, or the pore space underneath. You don’t own the 
ground water below your space. You have the right to access it, and if using it for any other purpose, 
watering livestock or washing clothes, you have to get a permit to utilize it. 
 
15:25 
 
Jim Arthaud, Billings Co, ND: operator of oil and gas wells, a mineral owner, a surface owner, 
presented Attachment 3 in support of the bill.   
 
Chairman Porter: Under your 5000-acre scenario, with EERCs lack of being able to model anything 
as far as where that’s going, it’s not enough acreage to assure that it can exist. 
 
Mr. Arthaud:  There’s always potential litigation, and it’s migrating. I used that as an example. 
 
Chairman Porter: You can’t have enough acres to guarantee that certainty. It would shut down the 
existence of injection wells. 
 
23:47 
 
Mr. Arthaud: You should get your GIS map out and go buy some surface around every disposal well 
if this bill does not pass. That’s what it’s going to come to. There will be a land rush of litigation.  I 
think this protects what we’ve had in place since 1979 as Sen Unruh stated.  One of my disposal 
wells is right on the section line.  
 
26:00 
 
Lynn Helms, director of ND Dept. Mineral Resources, ND Industrial Commission:  presented 
Attachment #4. 
 
30:53 
 
Rep. Anderson: How do you detect CO2 and natural gas and how accurate is that technology if you 
could explain that a little bit? 
 
Mr. Helms: You’re correct. There’s no physical way to look at a salt water injection plump 
underground. For temporarily stored natural gas or for CO2 you can detect it using seismic typically. 
It’s costly, but possible to track and quantify the area that’s occupied by that plumb for permanent 
CO2 storage or temporary natural gas storage. We would anticipate if put into pore space on a 
permanent basis, there would be compensation required for damages.  There’s century code that 
deals with that.  
 
Rep. Keiser:  How do we define temporary versus permanent? 
 
Mr. Helms:  We don’t have a definition and rely on the dictionary.  We use the definition of temporary 
and the opposite of that for permanent.  You use the pore space, but you take it back out. Permanent 
means you sequester it there longer than any of us are going to be alive, millennia.  
 
Chairman Porter: It was never the intention to impede or muddy the waters of the mineral estate. 
We did that in a fashion that it doesn’t stay in the ownership in perpetuity of the surface. We as a 
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state let the surface collect money for a period of time and we take over all responsibility in an effort 
to save the lignite industry. How can that be suddenly used against us? 
 
Mr. Helms:  I agree. In 2009 Chapter 47 was added to the Century Code and the concept of geologic 
sequestration of CO2 was brought to the state, and we have since gotten primacy. The surface owner 
is to be compensated because their pore space is permanently taken out of use. The state did put 
into statute, as soon as 10 years after injection stops, the state would take custody of that CO2 plumb 
and use a trust fund based on per ton fees to deal with any future problems that might come from the 
plumbs. The CO2 transfers ownership. The pore space doesn’t that’s why that chapter provides 
compensation for that use of pore space. This bill we believe correctly severs that muddy water of 
using pore space or permanently taking pore space out of use versus damage. To use that use of 
pore space for sequestration, to say damages should be paid is not a correct interpretation.  
 
36:30 
 
Ron Ness, president of ND Petroleum Council:  presented Attachment #5. 
 
38:50 
 
Keith Kempenich, Dist 39, sponsor of the bill came in to testify. There may be some clarification 
needed.  Mr. Helms brought up an issue I’ve struggled with. Especially surface owners, well sitings. 
When you look at court cases it’s frustrating. In a lot of the court cases it says the Legislature is silent 
on this issue, here’s how we rule. I think that’s a dereliction of duty of this body when we do this 
because we are subrogating our duty to another branch of government.  I think this needs to come 
forward. 
 
Chairman Porter: further testimony in support?  Seeing none, opposition? 
 
41:00 
 
Troy Coons, NW Landowners Association: presented Attachment 6. 
 
45:00 
 
Rep. Keiser:  If I understand your position, the bill as written is ok if there’s compensation? 
 
Troy Coons:  There are several concerns.  
 
Rep. Keiser: Would you address those. 
 
Mr. Coons: The right to litigate for the trespass, for the compensation and the change in definition of 
land. Some of the experts after me will speak to that.  
 
46:15  
 
Rep. Lefor:  In your testimony, last line first page, could you explain that a little further. 
 
Mr. Coons: several others after me will address that. 
 
Dennis E Johnson, Watford City ND:  presented Attachment #7.  I am an attorney, own land in 
McKenzie County. I have several salt water wells near me, had one offered to me, didn’t want one. 
(1) gas storage, (2) secondary recovery, (3) disposal of waste, salt water is garbage, oil field waste. 
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This law would take my ownership away. This is not DAPL, that’s fear mongering. Lawsuits also. If I 
bring a lawsuit, I have the burden of proof.   
 
1:05 
 
Nathan Brenna, McKenzie County, ND, farmer, rancher, attorney:  I asked for a Do Not Pass on 
this bill. I just heard about this land use bill that affects landowners. As currently written I ask for a Do 
Not Pass to SB 2344.  I used to be a trial attorney.  There is a plain meaning on the face that may 
become the statute.  I have a disposal on my property, it’s not for the 25c I heard Jim talk about today 
as a royalty for the disposal of water, it’s much less than that.  Private landowners and the industry 
have done a very good job of allowing the free market to determine what the fair price for the disposal 
underneath surface owner’s property.  There’s a whole industry that’s worked up to support that. It’s 
not the oil companies, but trucking companies, pipeline companies, disposal companies that move 
those fluids and move them into the Dakota sands. All the service and safety companies that go along 
with that, welders, you name it, the people who live in Watford City support this business one way or 
another. It’s not the drilling rigs we see on the surface. Why is that important?  Nothing that prevents 
interpretation that an oil production company can place a disposal well within a production spacing 
and no longer have to pay the surface owner a cost for the injection of the fluids. That’s an important 
distinction we haven’t heard. We’ve heard we didn’t want to change the system to dispose of fluids, 
but this does do that.  Last sentence of HB 2344, look at the independent clauses concerning the 
injection of fluids. It’s says the injection of substances into pore space for disposal operations does 
not constitute trespass.  It says the migration of substances does not constitute trespass. The injection 
of substances for oil recovery operation is not trespass but those are all independent. You just gave 
a gift to trial lawyers if we enact this bill. I agree with the intent, which is to allow secondary and tertiary 
operations.  As a surface owner, as in Dennis’ sponge, does belong to me. The State of ND has said 
it belongs to me. I was glad Mr. Helms used the word “use”.  He said, “use is not damage.” If I were 
to use my neighbors in my neighbor’s pasture, I’ve damage it. If I farm Mr. Sorenson’s field, I would 
have used his field. What do we have if we don’t have use.  The only thing a great majority of 
landowner’s care about is use. We use the land to grow crops, to store water. The oil production 
companies do not need to have the use for free, and that’s what the last sentence of SB 2344 does. 
Gas capture plays into this as well. I know many mineral owners. One of their frustrations is gas 
capture. When that gas is captured, is it being sold or flared. We solved that and said they had to 
capture 87% by a certain date and that wasn’t being met. How do we solve that, inject it back into the 
ground, but it’s not paid for when it’s injected into the ground, there’s no science to show you can get 
it back out so that valuable gas resource will be gone. This bill doesn’t address the issue of 
compensating those mineral owners for that valuable asset. The only thing that has value to me as a 
surface owner is the ability to use the land. If you want to use the land, I’m entitled to compensation.  
 
1:14:00    
        
Gary Satterthwaite, New Town ND, a past county commissioner: presented Attachment 8 in 
opposition. 
 
1:17:00  
 
Connie Triplett, attorney, Grand Forks, ND: presented Attachment 9 and urged not to take rights 
away from landowners. 
 
Curtis Sorenson, McKenzie County, farmer: against this bill 
 
Kelly Hanna, McKenzie County, opposed the bill. 
 
Leif Jellesed, McKenzie County, recommends a Do Not Pass. 
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1:30:00 
 
Derrick Bratten, attorney, Bismarck ND:  You have a moral issue here and that’s why so many 
farmers and ranchers here.  Let’s use another analogy, a fallow field, you’re not using it. Does it give 
someone the right to come and take it from you?  No, you own it and have rights in it.  Former US 
Attorney Steve Easton, I believe appointed by the Bush administration as a trial attorney on the 
Mosser case. He commented on this law recently in the press. He’s the former ND US attorney, 
interim dean of WY law school, huge oil and gas law school.  His words ring true, this is a wolf in 
sheep’s clothing.  There are legitimate concerns here.  I have been one of numerous attorney’s who 
brought class actions over the flaring issue because I think flaring is a problem. Temporary storing 
gas in pore space is a great idea if we can. Using CO2 sequestration and capture to produce gas is 
a great idea. There’s a lot discussion saying we don’t understand it what they’re trying to do. We get 
it. We know what’s going on.  There are some legitimate issues that could be address but this is going 
way further than it needs to and creating uncertainty, causing unintended consequences, that’s what’s 
scaring us. Some people were terrified by the Mosser decision, we’re terrified by this bill for the same 
reasons. There are very savvy oil and gas attorneys that represent landowners and we do understand 
this. We are concerned for real reasons.  As an example, under the Surface Damages Act, you can 
recover for a well pad, that’s your typical recovery. Spills are included.  Salt water going down into 
your land. What’s pore space? It’s the stuff between the soil. Now I’ve got salt water in that space 
between the soil, and I don’t have the right to now to recover for the damage to the space between 
the soil even though that’s affecting my soil? Logically, we can’t parse that out. We’re not going to 
even parse that out in a case. My point is it creates uncertainty. We’re going to be dealing with this in 
many cases. Pore space is not 2 miles under the ground. Pore space is the space between the hard 
matter of the soil of the land. The Mosser Decision, the State Supreme Court recognized there’s 
different definitions of land used in different contexts. We have to look at the context we’re in and we 
can’t just take one from one chapter and stick it somewhere else. We talk about regulatory certainty. 
My point is I’ve talked to Dennis and Nathan and others, even though we generally agree, even we 
don’t agree on all finder points of what this means and what’s going to happen. My other point is that 
in every lawsuit, you have 2 attorneys who disagree. This is anything but certain in its affect. What’d 
I’d like to echo, this Mosser decision confirmed existing law as did Title 47. This has been the law 
and Mosser was decided by the state supreme court of ND not some radical judiciary body, our state 
Supreme Court. They decided this after one of our federal judges decided this. What the industry is 
asking you to do is say well, the way we’ve been doing things, we didn’t realize the affect would be 
and now we’re scared so fix it for us. My concern, fix it for us, means you guys pay for it, the state’s 
going to pay for it because it is a taking and someone has a right to be compensated.  It’s a partial 
taking, you’re not taking the pore space from them necessarily, but in a way you are and you’re taking 
most of or all of their ability to use that pore space or compensate from it.  There will be taking cases.   
I agree there are issues, but they’re complex dicey issues that require slow and careful thought. 
What’s being done here is surgery with a machete. There are very complicated issues to work out. 
The ideas are good ones.  We have time. Despite what you may have heard even for Project Tundra, 
even for gas storage to get something in place and do it right.  This bill is not the way to do it. This bill 
is an offensive taking of property rights from private landowners.  I urge a Do Not Pass. 
 
Gary Sorenson, Kuehn ND opposition 
 
Bud Bombach, Keene, Mckenzie County ND, in opposition 
 
Roger Flatland, Watford City ND, in opposition 
 
1:39:00     
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Larry Sorenson, in opposition.  One warning on storage. I had an oil well in 1984. The company said 
they were going to take the gas and store it. They supposedly did and said it was supposed to be a 
salt dome storage. About 3 years later I got a hold of them and said what’s going on with the gas, I 
never get a check from it. They said all that is gone, it never got recovered.  They are deceiving. 
 
Larry Siegal, land owner, in opposition.  
 
Kenneth Mogen, McKenzie County farmer, requested a Do Not Pass 
 
Lyle Flatland, McKenzie County landowner:  in opposition 
 
Charlie Sorenson, William & McKenzie, Moss ND.  Today my land is worth something.  If this bill is 
passed, my land is worth less than something.   I use my land as collateral to guarantee my loan. If 
we start toying with that we have 45 million acres of land, that’s a risk to be considered.  This hasn’t 
been mentioned yet.  I am opposed to this bill. 
 
Liz Anderson, Dakota Resource Council: presented Attachment 10. 
 
Chairman Porter: Closed the hearing, then assigned a subcommittee consisting of Rep. Keiser, Rep. 
Roers Jones, Rep. Anderson and Rep. Mitskog. 
 
 
 
Attachment 11 - Randy Mosser in opposition 
Attachment 12 – Lawrence Bender in favor of the bill 
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