
19.1125.02000 FISCAL NOTE
Requested by Legislative Council

02/12/2019

Amendment to: SB 2332

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

Engrossed SB 2332 provides for a legislative study of the flaring of natural gas.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 1 of engrossed SB 2332 requests consideration of an interim study examining the rate of flaring of natural 
gas in North Dakota and other oil producing states and countries. There is no fiscal impact to this bill.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.



Name: Kathryn Strombeck

Agency: Office of Tax Commissioner

Telephone: 701.328.3402

Date Prepared: 02/13/2019



19.1125.01000 FISCAL NOTE
Requested by Legislative Council

01/18/2019

Bill/Resolution No.: SB 2332

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $192,000

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties $78,000

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2332 imposes the oil and gas gross production tax on natural gas that is flared beyond the first year after well 
completion.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 1 of SB 2332 requires producers to pay royalties and gross production tax on natural gas that is flared 
beyond the well's first year after completion. For this fiscal analysis, it is assumed the provisions of SB 2332 would 
become effective for wells drilled and completed after July 1, 2019. Therefore, FY 2020 is not affected, and the 
additional gross production tax would first be imposed on gas flared in FY 2021 and beyond.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

If enacted, SB 2332 is expected to increase gross production tax revenues by an estimated $270,000 in the 2019-21 
biennium. This revenue will go to counties, as shown in 1B above, as well as to the state's oil "buckets" including 
Legacy Fund, and SIIF.

There may be a small individual income tax revenue gain as well. The bill requires the payment of royalties on gas 
flared beyond the first year. These royalties are subject to state income tax, but the amount would be fairly small, 
and cannot be determined.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Kathryn Strombeck

Agency: Office of Tax Commissioner

Telephone: 701.328.3402

Date Prepared: 01/31/2019
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Explanation or reason for introduction of bill/resolution: 

 
A bill relating to restricting the flaring of gas. 
 

Minutes:                                                 9 Attachments  

 
Senator Tim Mathern, District 11 (0:05-3:10) Introduced the bill, please see attachment 
#1. 
Senator Cook: What did you say number in lost revenue was? 
 
Senator Mathern: $121 million.  
 
Senator Cook: Did that come from council? 
 
Senator Mathern:  No, came from advocates who received reports that go to the commission 
that addresses this. 
 
Senator Cook: I’m trying to figure out the fiscal note, it’s $192,000. 
 
Senator Mathern:  Part of that is a question in how it will be implemented, the other thing 
that’s related is the infrastructure required to put in place and the time it takes for that 
infrastructure. This is setting the public policy, setting the taxation that would be required then 
moves other systems to establish the infrastructure to make it possible to avoid paying a tax 
when there’s no product to sell. 
 
Senator Cook: I’m confused if the $120 million is accurate then I would think this fiscal note 
would be somewhere around $60 million. 
 
Chair Unruh: We’ll get to the bottom of the numbers. 
 
Scott Skokos, Executive Director, Dakota Resource Council (6:50-10:50) Testified in 
support, please see attachments #2-4. In North Dakota there are several wells that have 
been flaring for 5-10 years. One in particular is the Mollet well in the north west portion of the 
state. Essentially this Mollet well has been flaring for a decade.  
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Senator Schaible: I believe that a lot of oil companies do want to not flare, but a lot of time 
they are prevented from connecting to a line by other conditions beyond their control. If they 
can’t get an easement to get a gathering line to go through there. Is it fair to penalize them 
for things beyond their control? 
 
Scott Skokos: At this point, the amount of gas being flared, this provides another tool that 
can be used to give companies an incentive to capture onto a pipeline. As the Bakken 
evolves, that’s going to be less and less. This is another tool to stop these bad actors that 
have been flaring for almost a decade without being penalized in any way. 
 
Senator Schaible: I agree with that if it’s possible for the company to do that, I think they 
should, and I believe that they are. Because of this, we might force taxes on a company that 
for conditions beyond their control they can’t capture.  
 
Scott Skokos: I would say we shouldn’t be permitting oil and gas wells when we know very 
well that we’re not going to be able to capture the gas. 
 
Vice-Chair Kreun: Does this bill supersede the federal regulations on federal land? 
 
Scott Skokos: No, this only applies to public lands.  
 
Vice-Chair Kreun: In your calculations, did you separate those out? 
 
Scott Skokos: I did not. This is specifically from the numbers that were in the director’s 
report.  
 
Vice-Chair Kreun: So these numbers may not be accurate. 
 
Scott Skokos: Yes, correct.  
 
Andrew Alexis Varvel, Bismarck Citizen (16:47-20:20) Testified in support, please see 
attachment #5. 
 
Senator Cook: Are you aware of the rate of flaring gas is in North Dakota vs the Fort Berthold 
Reservation? 
 
Andrew Alexis Varvel I do not know.  
 
Tracy Potter, Bismarck Citizen (22:40) Senator Mathern been in the state senate for quite 
some time. He has beaten his head against many walls, he’s recognized there’s no sense in 
bringing bills that have no chance of passage. He’s presented you with something that is 
extremely moderate, nobody likes waste, no one wants flaring, we all recognize the downside 
of the flaring. It’s taking a resource that could be a resource for our grandchildren and 
throwing it up into the air and igniting it so that it’s contributing to pollution.  It’s not like this is 
an impossible thing to do. My brother is an oil man in Texas and Louisiana, he’s amazed that 
North Dakota flares as much as it does. In my search for whether or not Texas law, and 
Texas results are different from North Dakota’s. I found a comparison of Texas and Nigeria. 
Officially about 18% of their oil production leads to natural gas being flared off. Texas flares 
0.5% of its gas. They use 95.5%. We flare it as opposed to letting it go up. If Texas can do 
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it, and Texas is not an environmentally noted friendly state. If they can do it, why can’t we do 
it? I rise in support of this bill, but I’m not really happy with it. My choice would be to tell the 
oil industry no, what’s the rush? Don’t produce oil without being able to capture the gas. That 
oil and gas in the ground is as useful to our grandchildren as the money in the legacy fund. 
We don’t have to harm our environment, and our landowners and state government because 
we’re in a rush to produce the oil. You saw the results of some of the rush, man camps in 
Williston, and people sleeping in the city park. We were too fast. This is an opportunity in a 
mature industry, still producing, hit our chance to do it right. We’re not going to regulate it out 
of business, but we’re going to provide that financial incentive that turns the numbers a little 
bit. That’s a moderate and sensible bill.  
 
Chair Unruh: I appreciate you bringing up flaring rates here and other states, we’ve not 
gotten that, what they are now and what they’ve done over time. If you don’t have that 
information hopefully we can get it.  
 
Tracy Potter I do not. I recall the industrial commission meeting about 2 years ago when 
they were attempting to loosen the cap, but those numbers have left my head.  
 
Vice-Chair Kreun: In your calculations, if the market doesn’t demand the same as in Texas 
and we reduce the oil drilling and pumping, have you figured out the calculations what we’re 
going to lose in those royalties? you’ve only talked about the positive. If we can’t drill, that’s 
what creates the gas. You’re going to reduce the oil production and what’s the balance? 
 
Tracy Potter: We’re not going to reduce our production today, it’s in place, unlikely to cap it 
because you’re now paying on the flared. For the future, again, the answer is take your time, 
get the easements, know that it’s going to be captured. The oil is a resource, it’s a onetime 
harvest. We don’t have to be in a hurry, that need does not exist for us. 
 
Chair Unruh: Do you think that’s in the best interest of mineral rights owners and royalty 
owners? 
 
Tracy Potter: I believe it’s in the state’s best interest that it captures all of it. Royalties depend 
on whether the owner is in a hurry to receive their payments or whether it’s better to get more 
payments over time.  
 
Chair Unruh: Return value of money.  
 
Vice-Chair Kreun: You don’t think the open market has anything to do with this, you think 
we can control this oil drilling, control the gas sales?  
 
Tracy Potter: It certainly was possible to slow drilling, that has to do with the market, that 
has to do with permits. We had this exact same thing in the 70s, when Governor Link said 
we’re putting a slowdown on our coal industry. North Dakota had been designated as energy 
sacrifice area, and we’re going to have 40 coal plants. He slowed down the water permits, 
he slowed it down, and it brought rational development. That ship left long ago, the market 
forces, that’s what this bill gets at, not regulation, but market forces. Just changing the 
calculations in the market, so it’s better to save the gas and use it, than waste the gas.  
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Nicole Donague, Field Organizer, Dakota Resource Council (32:50) Testified in 
support, on behalf of Lisa DeVille. Please see attachment #6. The gas capture rate for 
the state of North Dakota as of January 15, 2019 was 79%, statewide Bakken 80%, Fort 
Berthold Indian Reservation 73%. We could do a lot better, and I believe this bill would 
increase that incentive to capture natural gas.  
 
Vice-Chair Kreun: A little bit ago, I asked if this bill would supersede the laws on the federal 
lands, so how do we control that with this bill that’s on the federal lands? 
 
Nicole Donague: There would be no control on federal lands through this bill, but there is 
the oil and gas tax agreement that the state has with Fort Berthold Indian Reservation, and 
that would. 
 
Vice-Chair Kreun: But we can’t control the flaring.  
 
Nicole Donague: Fee patent land is under state jurisdiction.   
 
Vice-Chair Kreun: This bill wouldn’t supersede federal requirements.  
 
Nicole Donague: That I don’t know the answer to. There is the (inaudible) that has been 
revised over the past year and a half would be the federal standard. 
 
Vice-Chair Kreun:  The other person from Dakota Resources indicated it would not. 
 
Ron Ness, President, North Dakota Petroleum Council (36:40) Testified in opposition, 
please see attachment # 7. I’m going to use an analogy: grain harvest business. My family 
owned a grain elevator and when everybody decided to harvest the same week, my dad 
would write full on the elevator windows. As an oil producer, what are your options. The 
farmer could shut down the combine, the farmer could pile it on the ground, or they can 
complain. In this case, the elevator manager is waiting on the rail car trains. In the oil and 
gas business, when you’re a producer you sign a contract with a midstream company, you 
contract your gas. You can’t store gas, the oil you produce you can ship, move by truck; your 
gas has no storage ability. By flaring it you create a much safer environmentally friendly 
option than venting. That mid-stream company has to build a gas processing plant, and 
pipeline to come get your gas. Some reference about some of the older wells in North Dakota, 
they are across remote parts, typically non-Bakken wells that maybe have never been 
connected. But it costs about a million dollars a mile to go get that gas. How are you going 
to determine the value of gas when I can’t sell it? Everybody has a different contract for their 
gas. There are a lot of things in this process. The Industrial Commission raises the bar with 
these targets. And there’s a lot of consternation about the targets, the reality is the producers 
are restricting and managing their gas every single day, waiting for the gas processer to 
construct a new plant. Contrary to previous speakers, we can wait, but there are tens of 
thousands of mineral owners out there that don’t want to wait. The state of North Dakota 
wants more tax revenues. The Bureau of Land Management has plans to transfer control 
over to the Three Affiliated Tribes; right now the industry agrees to voluntary compliance 
under the state’s jurisdiction for both the tribal lands and the federal lands; we follow the state 
regulation, just because the state has the permitting authority. Once that happens the Tribe 
will assume responsibility over that gas capture requirements on the reservation that will be 
taken out of equation. The numbers will look different. This policy is on top of what the 
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Industrial Commission is doing. Earlier this month when they released their report: self-
restricted barrels in the month of November were about 99,000 barrels a day. We think that 
may be light. As an operator, you do not want the state to restrict your production. That’s a 
bad message to your shareholders, Wall Street, and investment. We need the investment of 
the mid-stream companies $18 billion to date, of just building gas plants. $3 billion going into 
the ground. Let’s get this gas captured, but you have to allow the economy to attract the 
dollars. MDU, WBI announced they’re going to spend $220 million to connect a 67-mile 
pipeline that’s just one of the connectors to allow more gas to flow across the various areas. 
There are tremendous challenges. In 2014, we put forth a task force and analyzed all the 
production and all the capture and what we would need. Then the midstream industry took 
that information and began building it. Here’s what happened, the technology in the Bakken 
has changed so much that the individual well production has dramatically increased. It’s on 
these charts that I’ve shown you. The elevator expanded, but the corn production grew. Most 
of these wells are connected. There are very few that aren’t connected, the problem is, now 
you’ve got gas plant as soon as its online; it’s full. We have a bunch of gas plants coming on 
line later this year. But $18 billion; don’t say we aren’t trying. Producers are making those 
choices based on what they can sell. They’re at the mercy of those midstream companies.  
We can talk about slowing things down, but that’s not how economies work. You don’t get 
more hotels housing and things you need by saying we’re going to slow things down. The 
royalty owners don’t like it. The reality is, slowing down discourages investment. There’s 
nothing obligating these midstream companies from putting their capital in the Bakken. It’s 
the pressure from producers to invest. The Industrial Commission has found the right lever 
to push this would be an additional tax on top; having both is essentially duplicative of the 
regulatory process that’s in place. If you look at the charts presented, these are from the 
North Dakota Pipeline Authority, you can see the year over year advances in the production. 
This is a challenge and opportunity. I think the opportunity to add value is real but a lot of 
those people were spooked in 2014. Now you can see that the productivity has grown; over 
time attract some more chemical industry. We’re seeing those discussions again because 
they see opportunity. At the end of the day, looking at the Bakken versus other plate, the 
Bakken is an oil plate, we all know it. You are trading $60 a barrel for a barrel of oil for what 
gas to the producer has become kind of a challenge. There’s not a lot left by the time you 
buy off the lease, buy your way into this pipeline, at times you’ve got a negative situation. 
The fact that we’re still able to attract the incentive and investment to build infrastructure is 
key. There’s not the value on a barrel of natural gas like there is on a barrel of oil. That’s part 
of what the Industrial Commission is trying to do. They’ve incentivized you by restricting your 
oil to make you go get your gas. It is working, it’s Monday morning meeting number one. 
They do not want to be found in violation.  
One other thing, other states if you’re a pure gas plate there’s no discussion but I challenge 
anybody to go find the actual number of what’s being flared in Texas. North Dakota has the 
best open transparent, you can determine what was produced out of every well in the state. 
That info is really hard to get in other states. That’s a credit to the Legislature and the 
Industrial Commission and others that have developed this incredibly open system in which 
we track. This is not available in other states. This has plagued oil and gas across the world 
got to get enough infrastructure. Producers want to build a fridge big enough for 
Thanksgiving, every day. They try to build it to size, so it’s full every day. In the Bakken you’ve 
got big decline curves. If you stop drilling, the declines happen rapidly. Those wells will keep 
producing, but at declining rates. Bringing on new wells every month is what is growing our 
production.  
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I don’t think anybody in this room is wrong. The reality is we’ve got to build infrastructure, it 
will happen. The challenge on the Three Affiliated tribes is something we work on all the time. 
At one point we were really improving the gas capture rate on the reservation, and now all 
the systems are full. So wells are put on a rolling blackout notice. This is a fiercely competitive 
business. Gas capture is running the Bakken right now. 
 
Joel Brown, Watford City, Mineral Tracker (52:40) Testified in opposition, please see 
attachment #8. I help owners understand and utilize their assets. My clientele own mineral 
rights in Western North Dakota. SB 2332 would propose to force oil companies to pay 
royalties and production taxes on gas that is currently being flared. You can see in the figures 
that in 2018 the amount of total flared gas January to November, was 16.7% The amount 
that would have been penalized with the restriction would have been 7.4% of the gas that 
was produced in 2018. On its surface, the intended beneficiaries of this bill would be the state 
and royalty owners. To those not familiar with the intricacies of the Bakken plate, it would 
seem to be common sense that taxing and forcing oil companies to pay for gas that they 
elect to flare would be beneficial to the recipients. However, the unintended consequence of 
this bill would be the deterrence of drilling in marginally economic areas where gas 
infrastructures does not currently exist, also known as the fringe. The fact is that natural gas 
at the price it currently is, is not worth the infrastructure cost necessary to get it to market; 
especially in fringe areas. I have seen many situations in which mineral owners entire gas 
income is being deducted because of the high infrastructure cost to get it to market. The 
director of the Department of Mineral Resources, Lynn Helms recently stated that the industry 
is estimating that their self-imposed reduction in oil production due to the current flaring 
regulations is 99,000 barrels per day. On the bottom table of the figure provided; that would 
be the equivalent of $4.5 million per day in gross revenue assuming an average royalty of 
3/16 that would be $750,000 per day in royalties and $450,000 per day in production taxes. 
The estimated reduction in revenues to royalty owners because of these self-imposed 
deduction is about $274 million and $162 million less in production taxes to the state. These 
self-imposed reductions are due to the current regulations on flaring and SB 2332 would 
certainly increase these self-imposed reductions. To put the assumed benefit in perspective, 
I’ve run the numbers, provided in the second table, of how much could the state expect to 
gain from that 7.4% of gas that was flared and how much could royalty owners stand to gain.  
Totaling up over the course of a year, we see that number for royalty owners is close to $18 
million; and the number for gross production tax on gas taxed at the 5.5 cents for the first half 
of 2018, 7.05 cents for the second half; that amount is$4 million total in added taxes to the 
state. My personal interest today is to ensure that mineral owners realize the best possible 
outcome for their oil and gas assets. While SB 2332 would benefit a small number of mineral 
owners with that added $18 million; those figure pale in comparison to the amount of 
revenues to mineral owners and taxes to the state that are being missed out on because of 
self-imposed reductions that currently exist. On the macro perspective the negative effects 
on the larger group of mineral owners would far outweigh that possible gain.  
 
Bruce Bale, Mandan Citizen (59:29) Testified in opposition, pleased see attachment #9 
for remarks.  
 
No neutral agency testimony.  
 
Chair Unruh: Closed the public hearing.  
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