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A bill relating to indemnity agreements in oil and gas production contracts. 
 

Minutes:                                                 5 Attachments  

 
Chair Unruh: Opened the public hearing, attendance was taken, all members were present.  
 
Senator Joan Heckaman, District 23 (0:45-2:30): Introduced the bill, please see 
attachment #1. 
 
John Ward, Attorney, Association of North Dakota Insurers (3:20-6:45) Testified in 
support, please see attachment #2.  
 
Chair Unruh: Why would we pick one industry as we’ve done in the past, and take care of 
this issue one industry at a time, rather than doing this as a whole? 
 
John Ward: The reason for that is that specifically to these industries, these agreements are 
pretty common that’s sort of where it arises. In the oil field industry, you see master service 
agreements. Because we have comparative negligence in North Dakota where if a party is 
brought into a lawsuit, each party is assessed a percentage fault of their negligence. What 
happens in this context is that if a big oil company will have an indemnity agreement with a 
smaller North Dakota oil company. Say that big oil company was found to be completely at 
fault, that it was fully negligent, that it caused death or injury to an employee of that small 
North Dakota company. The jury would render a verdict that would hold the big oil company 
responsible for that, but in the end, that company, which likely has workforce safety insurance 
for this employee, which would have paid out a death benefit, would then be responsible for 
paying for that oil companies judgement that was entered against them. Specifically, I think 
anti-indemnity agreements across the board have not been enacted, certainly I think that’s 
something the legislature should consider, but may not necessarily be as appropriate in 
certain circumstances. I think the reason underlying this is the public policy which is that 
companies that are best suited, that have the best resources and everything else should be 
encouraged to have the best safety practices. If you don’t have any consequence for your 
own actions, it doesn’t incentivize purchasing that more expensive safety equipment or using 
that safer process. 
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Chair Unruh: You represent the Association of North Dakota Insurers? So most likely this is 
about money and payments, do we have support from the contracting sector of the economy? 
 
John Ward:  I’m not sure what you mean by contracting sector? 
 
Chair Unruh: The actual people who enter into these agreements, the smaller companies. 
 
John Ward:  Yes, I don’t know if there’s anyone here to testify today, but if you can imagine 
the situation that a company’s in, you’ve got Joe’s Oil Field Services Company, they’re getting 
a contract with a big oil company, they have no bargaining power in that context. It would 
seem unlikely to me when this bill was introduced in 2011, I believe there was support from 
some small companies that submitted letters. That is in the legislative history, you can’t 
imagine Joe’s Oil Field Service is going to go in there and talk to a big oil company and say 
I’d like to change this anti-indemnity provision, are you guys willing to do that. If they don’t, 
they aren’t going to get the work. As far as the larger companies, they operate in these states 
with anti-indemnity agreements, so it’s certainly nothing new for them.   
 
Chair Unruh: Does this language reflect anti-indemnity language in other states? How does 
this compare? 
 
John Ward: I believe this language was adopted from the Wyoming statute. There are 
various iterations of this in other states. Some states also contain language that prevents 
choice of law provisions in contracts. For example, an oil field company can’t just say, the 
law of the state of Nebraska, or some state that doesn’t have anti-indemnity clause will apply. 
Or they’ll have other provisions that say you can’t require that your sub-contractor will list the 
party as additional insured on your policy, among others. I believe this is very similar to the 
Wyoming statute. 
 
Senator Piepkorn: Can you give me a recent example where this might have come into the 
discussion? 
 
John Ward: Without using names, I’ve been involved in certain cases in oil field, this is 
something that would be implicated in any civil lawsuit. For example, somebody was burned 
very badly on well site. The big oil company has been found fully liable for that by the jury. 
Now what has happened after that judgement is entered, there are lawsuits between the 
companies and insurers, so you have multiple layers of litigation. You have litigation between 
the sub-contractor and the company, and there can be litigation beyond that. For example, 
what you’ll see is the underlying lawsuit has been resolved, and now there’s this fight over 
who’s going to pay that judgment, and oftentimes if the sub-contractor or their insurance 
company says we’re not going to pay this judgement because there’s an anti-indemnity 
provision that’s in effect and the company who was found negligent, their employee was the 
one who caused the injury as decided by a jury. That company is now trying to avoid its 
liability saying you guys have to pay for this. Then you’ll end up seeing the big oil companies 
sue the sub-contractor for breach of contract, because according to the contract that they 
have to their master service agreement, their international drilling contract, they have agreed 
to indemnify that company for their own negligence. Really there’s not much incentive to try 
to use the best practices to avoid injuries.  
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Jaclyn Hall, Executive Director, North Dakota Association of Justice (14:45-23:25) 
Testified in favor, please see attachments #3-4. For additional reference, please see 
the minutes for HB1166 from 2011.  
 
Chair Unruh: Who are you here on behalf of? 
 
Jaclyn Hall: The North Dakota Association for Justice. It’s an association that supports 
plaintiff attorneys across the state.  
 
Senator Piepkorn: Do any oil companies operate without the MSA? 
 
Jaclyn Hall: I do not believe so, I have not entered into an MSA, so I don’t know for sure.  
 
Todd Kranda, Attorney, North Dakota Petroleum Council (24:30-27:30) Testified in 
opposition, please see attachment #5 The choice to enter into these contracts exists. In 
2011, I looked to see who testified, Attorney Sanderson testified Association of North Dakota 
Insurers, Robert Saunders manager for EMC Insurers, Craig Oksol Manager Insurance Inc. 
testified, there were no contracting parties other than insurers that provided testimony. Safety 
is the number one priority for our NDPC members, in those MSA contracts there are safety 
requirements and standards that even apply to our service companies that they have to 
adhere to. There are some entities that operate without an MSA agreement. The situation 
we have is it’s a choice that can be entered into, we believe 2319 is not necessary and is an 
inappropriate interference with a private party’s right to enter into contracts that contain 
indemnity provisions. Indemnity agreements are not inconsistent with what we do, it’s a risk 
allocation between contracting parties.  
 
Chair Unruh: The NDPC represents the oil and gas industry but I see that you’ve got over 
500 companies I would imagine some of these smaller contracting companies are also 
members? 
 
Todd Kranda: Yes, we have a range of membership from small to large, across the board, 
throughout the state.  
 
Vice-Chair Kreun: You mentioned the contracts they have with smaller companies they 
have safety regulations through that, how significant are they and do they have a safety 
officer that monitors those regulations they put on that contractor? 
 
Todd Kranda: The extent of the safety manager, I only know of a couple companies I 
represent independent of the Association, in terms of those companies, yes, they have a 
safety manager, and yes they try to as best they can to make sure they comply with those 
safety regulations and they’re part of the contract, nobody wants to have an injury.  
 
Senator Piepkorn: There was a suggestion made that if a contractor did not agree to the 
MSA, they’re out of it and there are plenty of companies that would take that work without 
questioning the MSA. What’s your reaction to that?  
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Todd Kranda:  I don’t know whether companies accept or deny just because of one 
provision. There’s a lot that goes into that. It is a choice between the contractors whether 
those two parties want to enter into a contract and if they don’t want to, they don’t have to. 
Absolutely they’ll look for someone else taking on that risk or the project.   
 
Senator Piepkorn: In major league sports, the term collusion comes up all the time. Is there 
the possibility of collusion among oil companies to adhere to this MSA policy and only hire 
people who agree to it? 
 
Todd Kranda:  No.  
 
Matt Gardner, Greater North Dakota Chamber, National Association of Manufactures 
(32:50) Testified in opposition. I think it’s important for business to allow the two parties to 
negotiate on their own. Try not to be too prescriptive in policy. They’re currently allowed in 
other business sectors, these type of agreements, why is oil singled out? We are concerned 
that if it starts here how is it going to impact other industries? 
 
Roger Kelly, Continental Resources (33:50) Testified in opposition. What I hear from 
the testimony is there’s no experience. I worked for 25 years as a sub-contractor to oil 
companies all over the country. I work in every oil producing state. I’ve signed the MSAs, if I 
didn’t sign the MSA, I didn’t work for them, that was protection for them. I had to carry a 
certain amount of insurance, which is required to work on their locations, so they’re protected 
and I understood that. I have seen several situations where sub-contractors have been 
ignored. I’ve written safety manuals for companies, I’ve done environmental work and 
operations work and safety work; and most companies are anal retentive about safety. If you 
do something on their property that’s against safety regulations, you get run off. I work for 
small-medium companies, Continental is a larger independent, but I’ve seen a lot of 
situations companies would come in to the location of some of my clients and work with 
equipment that was not intrinsically safe, which means it wasn’t spark proof, they cause 
explosions, they cause people to get burned. Contractors will do that sometimes; oil 
companies will do that sometimes. Everybody makes mistakes, all rules and regulations that 
we use are to prevent such actions from happening. They’re protection for the contractor, 
they’re protection for the oil company. I don’t know the law in Texas the reality of the 
operations is just the way it is out there. It happens both directions  
 
No agency testimony. 
 
Chair Unruh: Closed the public hearing.  
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Senator Roers: Vice Chair Kreun and I have done a lot of work on this, I think that there is 
some information we’d like to share. If we could ask Mr. Kranda to come up and talk about 
some terminology that’s in these agreements, it would shed some light on some of the stories 
told here.  
 
Todd Kranda, North Dakota Petroleum Council: I appreciate the opportunity to offer some 
additional information and clarification that came up during discussion. We’ve put together 
an additional packet to be a reference guide, please see attachment #1.  We took the 
information presented and did a little research internally and decided we’d like to supplement 
the record. This is what you may recall the anti-indemnity legislation, there was some 
conversation about targeting the oil and gas industry and focusing on my industry. There are 
only four states, I have provided in the first part of the packet a blog reference that goes 
through the four states, Louisiana, Texas, Wyoming, and New Mexico, pretty user friendly. 
We summarized below that, a few of the things; there are differences. If you recall the 
testimony focused on Texas. Texas doesn’t prohibit, in fact it allows, provided there is 
insurance available, acquired, and it’s not prohibited if it is also conspicuous, bold print, all 
caps. We wanted to point out that that was relied upon, to make North Dakota more like 
Texas, you’re not, this bill would go well beyond that. It doesn’t prohibit indemnity 
agreements. The other item, we took at survey, The Petroleum Council contacted some of 
its members that do the MSA, the interesting aspect is that it is not quite as it was described. 
We dispute that now that we’ve done some research. We have our companies providing 
‘knock for knock.’ It’s a mutual reciprocal type of indemnity. Each individual is allowed to be 
responsible for the injuries of their own employees regardless of who is at fault.  It’s kind of 
like a no-fault insurance policy for your vehicle. You have an accident you look to your own 
insurance company for your damages for that injury. That what the second portion provides 
for you, the ‘knock for knock’ reciprocal indemnity, this bill would prohibit that. It would open 
that up and make some uncertainty. The other point was suggesting that we aren’t involved 
with safety, didn’t concern ourselves with either our service providers, their employees or our 
employees. That is absolutely incorrect. The handout covers our safety program our safety 
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requirements, the Petroleum Council has recently announced One Basin, One Way it’s a 
standardized contractor safety orientation program that is opened up to our members and to 
the industry to facilitate further safety training, unify the way it’s done. It brings it together 
under one program that’s being developed. Our members have indicated they’re going to get 
a lot of use out of that. We want to set the standard. There’s a Williston article that deals with 
that. I thought that would help facilitate your understanding.  
 
Vice-Chair Kreun: To make a comment, during the testimony I did ask the oil industry what 
their safety measures were. They gave us a highlight of it, but I believe some of the safety 
measures put in place by the petroleum industry; whether it be the contractor or the basin 
people or the owners of these oil companies are very tight, very strict. I think in our industry 
has been relatively safe over a period of time. I think we’re in pretty good shape; with this 
new safety program coming online, every single person in the oil industry will be trained under 
the same standards. That’s another indication, if this was such a huge issue, we should have 
contractors lined up here indicating they can’t do the work. I don’t see that, I didn’t see 
anybody testifying in that respect, other than two insurance companies and a trial lawyer. I 
become a little suspect of some of the information that we got might not be complete.  
I move a Do Not Pass.  
Senator Roers: I second  
 
Senator Piepkorn: Unlike Vice Chair Kreun, I do not suspect some of the testimony we 
received in favor, because they were from certain industries and from an attorney. There are 
plenty of attorneys representing both sides of the issues we face here. I believe the 
contractors have reasons for not showing up or could make it. I’m a little leery of the process 
in our committees, we have the bill, we accept testimony in favor and testimony against. In 
this case the against the bill has an opportunity to refute testimony for the bill after being able 
to research. I’m not calling for the yeas in support to come back; not that this additional 
testimony will change any minds, there seems to be some discrepancy in that process.  
 
Chair Unruh: That’s why I asked if we wanted additional information; I had assumed you 
would indicate that. 
 
Vice-Chair Kreun: This was additional testimony; this isn’t to rebut anybody’s testimony. 
What I indicated was my observation of how it was presented to us. This additional 
information is in these MSAs. That wasn’t mentioned to us. That’s an extremely important 
part of this MSA, without that it changes the whole complexity of this issue. This knock for 
knock issue is indemnifying each other back and forth, and makes it so that they’re 
responsible for each of their own actions. That is in the MSA, which wasn’t provided to us in 
the beginning. It did change my mind to make sure I’m doing the right thing. 
 
Senator Roers: It was a game changer, learning what knock for knock really means. What 
we were told in testimony is that the big guys were beating up on the little guys. The real 
question is, where were the little guys? They never showed up. The reason they didn’t show 
up is because what was being purported here doesn’t happen in real life. It was game 
changer for us to learn about the industry and how it functions. I also was one that changed 
my mind.  
 
A roll call vote was taken. 
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Motion passes 5-1-0 
 
Senator Roers will carry.  
 
Chair Unruh: Closed committee action. 
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