
















19.0820.01000 FISCAL NOTE
Requested by Legislative Council

01/17/2019

Bill/Resolution No.: SB 2312

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $(28,700,000)

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties $(4,900,000)

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2312 changes the allowable allocation of tax revenue from oil and gas production activity on a reservation in the 
state.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 2 of SB 2312 changes the allocation of tax revenue allowed in a tribal-state agreement entered into with a 
tribe in this state regarding oil and gas activity on tribal lands. The change allows revenue from new wells drilled and 
completed on tribal trust land to be allocated 80% to the tribe, and 20% to the state. Similarly, revenue from new 
wells drilled and completed on tribal "fee" land is authorized to be allocated 80% to the state and 20% to the tribe. 
Previous agreements authorized a 50%-50% split for revenue from production activity on all tribal lands.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

If enacted, SB 2312 may result in a new agreement between the State and Three Affiliated Tribes. If this occurs by 
the start of the 2019-21 biennium, the biennial fiscal impact is an expected reduction in oil and gas tax revenue 
totaling an estimated $33.6 million, and a corresponding increase in tribal allocations of $33.6 million. 

The state's oil and gas tax revenue "buckets" expected to be impacted by the allocation change include the legacy 
fund, common schools trust fund, foundation aid stabilization fund, resources trust fund, and the strategic 
investment and improvements fund. The political subdivisions' allocation is expected to be reduced by an estimated 
$4.9 million as shown in 1B above.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Kathryn Strombeck

Agency: Office of Tax Commissioner

Telephone: 701.328.3402

Date Prepared: 02/05/2019
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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to amend and reenact section 57-51.2-01 and subsection 5 of section 
57-51.2-02 of the North Dakota Century Code, relating to the allocation of revenue from oil 
and gas production and oil extraction taxes imposed on production and extraction activity on 
a reservation in this state; and to provide an effective date. 
 

Minutes:                                                 Attachments: 8 

 
Chairman Cook: Opened the hearing on SB 2312.  
 
Vice Chairman Kannianen, District 4, Stanley: Introduced the bill. See attachment #1. The 
purpose of the bill is to create certainty in the tax environment. As you say, Mr. Chairman, 
god tax policy drives an economy, bad tax policy slows an economy and uncertain tax policy 
destroys an economy. Right now in the oil and gas industry, we have uncertain tax policy 
within the boundaries of Forth Berthold. We have seen the effects of that. This bill is seeking 
to create a new agreement between the state and the tribes that can be utilized by the 
industry to allow them to make those long term choices and investments. This is achieved by 
putting a tax policy that recognizes the differences in the types of land on the reservation; 
trust land and fee land. Right now, the tax is split evenly between the state and the tribes 
regardless of trust and fee land. This new split would recognize those differences. Trust land 
is land owned and help by the federal government for the benefit of the tribes and their future 
generations. No taxes are levied on these lands and the tribes have the primary responsibility 
for the infrastructure and development of those lands. Fee land is private land within the 
reservation that can be owned by a Native or a non-Native. Property taxes are assessed on 
the land and paid to the counties. The responsibility for that infrastructure lies with the states 
or the counties and townships. This bill would recognize those differences and distribute 80% 
of all the oil production and extraction taxes on trust land to the tribes and 80% of the oil 
taxes on the fee lands to the state. This would apply to prospective wells. The existing wells 
would keep the same 50/50 split. With that, as the development on trust land areas of the 
reservation has an outpace, the development on fee land, the bill comes with a fiscal note of 
about $33 million. That means that with it being adjusted, the tribes would receive an 
additional $33 million over the next biennium than they would if the current 50/50 would stay 
in place. This is something that I see as a positive and so do the tribes. Long term, both the 
state and the tribes benefit from this. The key sell is to understand that with certainty being 
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put into place, the tribes will benefit but the state will benefit from additional revenues as well 
with additional industry and development that would otherwise not take place with the current 
tax environment. This is an idea of everyone rising together. One example is that the number 
that is being used is $16 million. That is what one additional rig would bring to the state. Two 
rigs would allow the state to break even. The long term projection is a benefit for all parties 
involved. This bill is important for that long term economic outlook for all parties. With that, I 
will stand for questions.  
 
Mark Fox, Chairman of the Mandan Hidatsa and Arikara Nation: Testified in support of 
the bill. See attachment #2. This is a thing we have all worked very hard on. I would like to 
thank all of my council for all your help. I want to thank the committee again as well and the 
past interim committee has been substantial in getting where we are today. We really heard 
each other and all the comments and concerns we had. That dialogue exemplifies the way it 
should be and gives us the opportunity to talk about the issues and find common ground. We 
are very excited and hopeful about where we stand today. We have a lot of statistics about 
what we have done with the revenue and what we plan to do with it. I thank Senator 
Kannianen for leading this. He has been listening very well to us even before he become 
Senator and he has a genuine understanding of what we are going to talk about. He knows 
he can help others understand what we contend with as a government and not having the 
tax base necessary to continue oil and gas development. I want to share why we want the 
legislature to consider passing 2312. The first thing I also want to do is acknowledge our 
tribal partners we have. We have a strong commitment to that partnership. Fort Berthold is 
different. You talk about Indian country throughout the U.S. 30% of the nonrenewable 
resources in the country are in Indian country on trust lands within reservations. The goal is 
to get at the energy and to do that, you have to have good working partnerships. Here in ND 
between the state, tribe, and the industry, we have that great partnership. We are becoming 
a spotlight for the nation who wants to develop that 30% but do not quite know how to do it. 
They are going to be looking at ND and Fort Berthold and what we are doing together and 
want to make that happen for themselves as well. We will be in the spotlight on the national 
level. Our economies have always been intertwined. What we do on Fort Berthold impacts 
the state and what the state does with its economy, impacts our tribal nation and Fort 
Berthold. There is no ability to split that out and isolate it. The vast majority of our income is 
spent off the reservation. That interdependence in our economies is very strong. If we make 
a move like this, we will strengthen the opportunities and we will see continued growth. There 
are four things I want to bring up in regard to this bill. The first is that it shifts the tax revenue 
under the current agreement to distinguish between trust and fee lands. As Jordan said, there 
is a difference between trust and fee lands. Trust lands are historic in the federal/tribal 
relationship. The federal government has a responsibility to those lands as a title under the 
U.S. An example of that is this picture we have in the middle (see page 7 of his testimony). 
Prior to the oil and gas boom, if they were doing their job right in their relationship 
responsibility, they would’ve had a study done and said they need oil and gas in there. They 
would’ve got the roads ready. Before the oil boom took off, had they done that, we probably 
wouldn’t have this major problem in this area. We have roads built 70 years ago that were 
not meant for 20 ton trucks. Immediately all our roads were torn apart. Our tribe was forced 
to construct and repair over $120 million worth of roads. That is critical because when we put 
those roads in there not only do we benefit, but you benefit as well. It makes it a lot easier 
for that to come out of the ground and get to markets. We understand that partnership. In the 
last four years for construction, the federal government has appropriated to Fort Berthold to 
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repair and build roads, $4 million. Right now, it takes over $3million to build one mile of road 
on Forth Berthold to meet the specks of industry. We have a need to build nearly 200 miles. 
That math works out to be $1.3 billion. A change in the tax structure will help us relieve some 
of that burden on an annual basis. We are trying to make Washington D.C. change some 
formulas. We have dedicated that in the past few years as you have seen $120 million spent 
towards that. Our industry partners have put in millions as well. We understand the 
importance of having that artery to get that product to market. That is all dependent on the 
trust relationship. If under that trust relationship the federal government doesn’t fulfill its 
responsibility, how is going to do that? We have to. When I say we I mean the state and the 
tribe, hence the tax agreement. The additional tax revenue creates opportunity for further 
development on Fort Berthold. All these things we have indicated with the tax revenues; 
housing shortage for people who want to come there to work. We are trying to alleviate the 
shortage of housing and are in the process of building. We have $65 million spent. We are 
working on lots of infrastructure. We are growing very fast. We are looking at about $750 
million of infrastructure in housing alone. That will enhance our ability to have qualified and 
trained workers that can help with the oil and gas industry as well. We have housing 
infrastructure and water infrastructure. The critical importance is also water. You cannot frack 
wells without water. Our tribe had its own investment with no help from the federal 
government. If they aren’t going to help us, we just ask that they get out of our way. Since 
we created section 17 water development incorporations, we have put in nearly $30 million 
in constructing operations of line, water pits, and so that industry can acquire water for our 
cells. To put those in place, it costs a lot of money. We think in the next 10 years; we will be 
spending $40-$50 million to make sure water is available. We often sit down and look at 
schedules and try to balance to make it happen. If we have a tax change, that will go towards 
the infrastructure. At the end of the day, it relates to the improvements of the economy and 
infrastructure at Fort Berthold which has direct benefit to the state of ND. It exceeds any 
change in the split. The benefits will be received by us and the state. There will be more than 
one rig out there as we move forward with this. This will cause the economy to continue to 
flourish and grow. That brings me to the final point. We have an opportunity to reap the 
benefits of that dialogue, communication, and work. We are looking forward to finding this 
resolve so we can take some of that revenue and align it towards development on trust lands 
in which the federal government doesn’t do that. For the first time since 2013, we will have 
an agreement that we have signed off on as well as the Governor that says this is how 
taxation is going to work in oil and gas in development on Fort Berthold if this passes. We do 
not have that today. We have the instability of having the changes to an agreement in 2015 
that we did not approve and ratify. This bring stability to the process. We are excited about 
doing this. That is going to equate to the industries that we love it and are willing to consider 
further investment. We are not going to pull our dollars away. We are going to keep them in 
ND and on Forth Berthold. We are going to continue to do this development together. I 
strongly urge you to pass this bill. I commend you for your willingness to put that forward as 
well. I stand ready to address any questions you may have.  
 
Senator Meyer: We are coming from a 50/50 split. Could you explain how you came to that 
80/20 split as opposed to a 75/25 or 70/30 split?  
 
Mark Landis: We use precedents. Going back to 2008, the first agreement was made 
between the three affiliated tribes and the state of ND. That precedent was set on fee lands 
even though we had a moratorium on extraction on Fort Berthold. Once it came off the 
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Moratorium, the fee wells were split 80/20. That was in favor of the state. That was in 
existence from 2008-2013. The tribes under the agreement, had their trust fund treated 
differently. The trust land, no moratorium, split 50/50 day 1 of production. That ended up 
creating an imbalance of revenues realized by both the state and the tribe. The tribe by 2013, 
had received $100 million less than the state in that equation and that tax revenue split. We 
worked with the state and got it to a better split of 50/50. 80/20 was based on precedent. Part 
of the reason why I think the 20% comes into play is that we often talk and say we have 
responsibility for trust. We could go 100/0 but there are incidental costs to each of our 
governments that exist. We have to provide fire and environmental safety, law enforcement, 
and protect non-tribal members just as much as everyone else. That 20% is the give and 
take on incidental costs that each government might have for the other side.  
 
Senator Patten: The uncertain tax policy is significant to the money generated both for the 
tribe and the impact of the state is significant as we look at this change. With the more stable 
tax policy, we will be looking at an increase in activity. That will benefit both and openly for 
the state potentially even more than we are getting in revenue. The tax policy isn’t the only 
limiting factor that the industry is facing on the reservation. The primary other one would be 
flaring gas capturing as well as other aspects. Could you address the tribal efforts to deal 
with that and get the gas capture done more effectively than it is right now?  
 
Mark Landis: If we flare gas, no one gets paid. It is a waste of a valuable resource. We along 
with the state, want to do everything we can do to gas capture. We want to create a market 
for that gas. We have handouts that talk about our energy infrastructure plans. We are looking 
at $2 billion that we want processing. We may end up with one or more industry partners to 
capture that gas and create a market off the reservation. That is at the top of our agenda. 
We believe over the next ten years, it will be about $2 billion worth of borrowing and putting 
into the ground. Not only do people not get paid when gas is burned into the air, but there 
are also environmental impacts. The more we capture the healthier we can be. With the 
increase of revenues, we are going to try to dedicate a significant portion to continue to 
enhance our oil and gas development and capture that gas and get it to market.  
 
Chairman Cook: I understand the need for certainty. To make sure we do have certainty, 
the rate moving forward, regardless of production is 10%. Is that the certainty we have here? 
 
Mark Landis: We have had discussion on it. I would have to sit down with my full council 
members. Certainly it is important. My council and executive committee has agreed that that 
is something we will strongly consider as part as this support for 2312.  
 
Chairman Cook: There was a lot of uncertainty in the past year of the dispute over the rate 
and a tax levied by MHA nation of 3 quarters of a percent on the industry that was working 
up there. Is that going away? 
 
Mark Landis: Our position is that if 2312 is passed, we are willing to sit down and talk about 
that option to relinquish that responsibility of the .75. We have assessed and sent out notices 
for payment. It is around $28-$30 million over a two-year period. We are willing to look at that 
as an option. If this does not pass, we are now only going to continue to assess 16 and 17 
and we will be getting our 2018 assessments out as well.  
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Chairman Cook: As this moves through the process of getting the necessary votes needed 
in the Senate and the House, it may be awhile to put some of this to rest as for negotiated. It 
might be helpful to get the needed votes.  
 
Mark Landis: We are willing to give you formal indications that we will consider those fondly. 
We look at it in the long term. Whether it is the 10% or the relinquishment of previous money 
owed, regardless of those things, we are trying to look long term and look at what is better. 
We both know that if we pull out of this dual taxation agreement, this number might drop even 
lower to the production that is going to occur. I think we are all trying to avoid that.  
 
Chairman Cook: There is an agreement that has been drafted. How far away are we from 
getting your signature and the Governor’s signature on that.  
 
Mark Landis: I think we are very close. 
 
Chairman Cook: I think so too. If we could get both of your signatures, we could turn this 
into a very simple bill. We would just go to Chapter 50-42 and the legislature would approve 
the agreement. Is there any chance we get that signed here before we have to pass this bill 
out?  
 
Mark Landis: I think that is very possible. I can only answer for our side of the process. How 
that will work on your side, I have to trust that you will do that properly. I can’t pronounce 
expertise on how that is going to impact if we preliminarily sign something and put it in that 
context. I do not know how they will react on the House side.  
 
Chairman Cook: I am not going to worry about the House side. I have to worry about this 
side and this committee. I have to get it out of this committee and then I will to all I can to get 
it out of the Senate. If there is an easier way to do it, let’s work together to find.  
 
Mark Landis: I agree. 
 
Ron Ness, President of the ND Petroleum Council: Testified in support of the bill. See 
attachment #3. I want to thank everyone for the study. I think that was key in getting us where 
we are today. I cannot emphasize enough, the importance of this bill. We have two 
companies that will testify today. We are talking 21% of the state’s oil production which has 
recently dipped down to 15% or 16%. There are 10,000-15,000 jobs represented by that 
activity. We could’ve packed this room with people who wanted to testify in favor of this bill. 
When you bring a project in front of your board or investors, you have to lay out two scenarios 
to them. One is at tax rate A and one at tax rate B or tax rate AA. It is extremely challenging 
to get investments to move forward. The geology is great. The fiscal note shown here, will 
not be a concern. The pie will grow in terms of all economic activity and production. The other 
component in the gas capture. It is one thing for the producers. They have other options. We 
need to think about the midstream companies who are much like utilities that bring in these 
hundreds of millions of billions of dollars. We have spent 18 billion dollars on gas capture 
today. When you look inside the boundaries, am I going to put my investment in there? Or 
am I just going to size to fit to fit my contracts. They need to know the producer has the 
stability to continue to produce so I can build my bigger gas infrastructure. That will be a big 
part of this going forward. We think this bill will grow the mutually relationship and benefit to 
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all three parties. This is a win win win. It is time we move this forward. All these revenues will 
result as a benefit in the future.  
 
Daubs Thompson, Vice President and Associate General Counsel Crestwood 
Midstream Partners LP: Testified in support of the bill. See attachment #4. Since 2013, 
Crestwood has invested nearly $1.5 billion in the state of North Dakota. In 2019, we currently 
anticipate invest $200 million in the state of ND. That pales in comparison to some of our 
peers. That is approximately 80-75 percent of our cap X for 2018 and 2019. We pride 
ourselves specifically on helping with the gas capture. Crestwood has two assets in the state 
of ND. We have our gathering and processing system. 640 miles of pipelines gather crude 
oil, natural gas, and produce water. The vast majority of those pipelines are located on Fort 
Berthold Indian reservation. The three affiliated tribes are our largest land owner. We have 
an excellent relationship with them that has allowed us to have exceedingly high gas capture 
rates. We also have a gas processing plant outside Watford City. It is currently processing 
30 million cubic feet a day. We also have another gas processing plant immediately adjacent 
to that that is under construction and will be processing 120 million cubic feet a day. That 
makes a total processing capacity of 150 million cubic feet a day. I want to emphasize those 
two plants. It wasn’t the most capitally expedient thing for Crestwood to put up two plants. 
We built the 30 million plant within 9 months because we knew we had a gas capture problem 
on the reservation. We knew that getting 30 million a day of processing capacity could solve 
that or at least be a big help to that almost immediately. We also have a second asset in the 
state of ND which is our rail hub in Epping, ND. That is a rail car translating facility. We load 
approximately 160,000 barrels of crude oil and NGLs per day. We have the ability to store 
120,000 million barrels there a day. Crestwood is involved in all three components of the gas 
capture including the gathering and processing, and also the take away. I think this committee 
needs to know that we are in a customer driven business. We connect our system at the well 
head. We buy our product on the well head. We are the company that pays. We are the first 
purchaser. Under the current tax, we are the first purchaser which means we pay the tax. 
The producers do not. The producers having a stable tax environment is critical for 
Crestwood midstream. We do not invest unless our customers tell us they are going to invest. 
Having a stable tax rate for them is what motivates our investment. It is also important to note 
that we are a publically traded master limited partnership. We have assets in all major shale 
basins in the continental U.S. We believe that this bill is something we need to make the 
reservation remain competitive within our company. We have investors we need to answer 
to. We have assets outside of ND and Fort Berthold. As you have seen by our commitment 
here, we are dedicated to ND. We want to spend out capital in ND. Having a stable 
environment for our customers will allow us to do that. We have about 200 employees in the 
state of ND including their families. When we acquired our assets in 2013, there was a large 
transitionary workforce. Our workforce now is 200 individuals and their families primarily 
based out of Watford City. Those individuals are of big benefit to ND. In 2018, we captured 
more that 86% of the gas in our system. That is entirely within the Fort Berthold Indian 
reservation. We see ourselves as part of the solution to that problem. We only see it getting 
better with the stable tax environment where our customers tell us when they are going to 
make a financial commitment to the reservation and likewise we will be making the same to 
service them. With that, I will be happy to answer any questions.  
 
Zachary Weis, Marathon Oil Company: Testified in support of the bill. See attachment #5. 
Word for word (43:45)  
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Ryan Rauschenberger, State Tax Commissioner: Testified in support of the bill. See 
attachment #6.  
 
Chairman Cook: Any further testimony in favor? Testimony opposed? Neutral? Hearing 
none we will close the hearing on SB 2312.  
 
Additional testimony was given to the clerk. See attachment #7 and #8.  
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