
19.0277.03000 FISCAL NOTE
Requested by Legislative Council

01/14/2019

Amendment to: SB 2290

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2290 provides authorization of a Medicaid step program based on the Medicare part B step therapy program.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

The Department does not expect a fiscal impact from SB 2290 because the department will only implement the 
process proposed in SB 2290 when local Medicare carriers implement step care. Also, the direction from CMS 
ensures that the decisions are clinically and FDA approval-based and not cost-based; therefore, we do not 
anticipate any fiscal impact.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.



Name: Rhonda Obrigewitch

Agency: Human Services

Telephone: 325-4585

Date Prepared: 01/17/2019



19.0277.02000 FISCAL NOTE
Requested by Legislative Council

01/14/2019

Bill/Resolution No.: SB 2290

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2290 provides authorization of a Medicaid step program based on the Medicare part B step therapy program.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

The Department does not expect a fiscal impact from SB 2290 because the department will only implement the 
process proposed in SB 2290 when local Medicare carriers implement step care. Also, the direction from CMS 
ensures that the decisions are clinically and FDA approval-based and not cost-based; therefore, we do not 
anticipate any fiscal impact.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.



Name: Rhonda Obrigewitch

Agency: Human Services

Telephone: 325-4585

Date Prepared: 01/17/2019



2019 SENATE HUMAN SERVICES 
 

SB 2290 

  



2019 SENATE STANDING COMMITTEE MINUTES 

Human Services Committee 
Red River Room, State Capitol 

SB 2290 
1/21/2019 

Job # 31078 
 

☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to authorization of a Medicaid step therapy program based on Medicare part b step 
therapy program. 
 

Minutes:                                                 Attachments #1-4 

 
Madam Chair Lee: Opens the hearing for SB 2290, introduces the bill and gives a brief 
description.  
 
(3:00) Senator K. Roers: Why is it called “step therapy”? 
 
Madam Chair Lee: Let’s say XYZ is the condition and maybe there is a new drug that is 
coming out but maybe there is one that has had very good results in that condition and so 
with the formularies that you and I use and the ones the Medicaid uses for the drugs that 
have prior authorization, they would be recommending that the first drug be the one which is 
proven to be effective for that condition but is not necessarily the million-dollar drug.   
 
(6:45-11:33) Maggie Anderson, Medical Services Division, presenting testimony for 
Brendan Joyce, Administrator of Pharmacy Services with the Medical Services 
Division for the Department of Human Services. Offering neutral testimony for SB 2290 
Please see Attachment #1 for testimony. Also please see Attachment #2 for proposed 
amendment.  
 
(12:05-14:56) Deb Knuth, Government Relations Director for the North Dakota 
American Cancer Society Cancer Action Network. Testifying in opposition for SB 2290. 
Please see Attachment #3 for testimony. 
 
Madam Chair Lee: Do you have examples of situations where you think that there has been 
a problem with step therapy with private insurers because it’s in place in a lot of different 
insurance policies.  
 
Deb Knuth: The only concern that we have is in the cancer patients that we see. When they 
have advanced cancer we like to have the doctor to have the ability to change the medical 
treatment without it being reviewed.  
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Madam Chair Lee: Are you familiar with whether or not what’s being requested here for 
Medicaid patients might be different or similar to what private insurance might require in a 
similar circumstance now? 
 
Deb Knuth: No I can’t speak to that today.  
 
Madam Chair Lee: We will ask the other insurers  
 
Senator Clemens: When you were going through the testimony, I just want to make sure I 
heard correctly. Where it says here “patients may be required to try one of more” to me it 
sounded like “patients must be”. 

 
Deb Knuth: It was “may be”. 
 
Madam Chair Lee: I think it’s very important to note that there is a process intended to be 
very considerate of what the doctor’s recommendation may be, as a cancer survivor myself, 
I think that is a big deal. I just want to make sure there isn’t any misunderstanding among any 
of us particularly in the committee that there are comparable things in place in almost every 
private insurance policy also and we just need to make sure that we are trying to be as 
considerate of providers and patients in Medicaid as we are in the private sector.  
 
(17:22-19:48) Courtney Koebele, representing the North Dakota Medical Association. 
Testifying in opposition for SB 2290. Please see Attachment #4 for testimony.  
 
Senator Hogan: Private insurance does step therapy primarily now don’t they? 
 
Courtney Koebele: I think they do. I suppose it depends on the type of drug.  
 
Senator Hogan: This is a protocol that is pretty well established. Do you think there should be    
a difference between how Medicaid does their profile or just the time limit issue? 
 
Courtney Koebele: That is a very good question because this is going to come up with a lot 
of different bills that we are going to talk about this both in IBL and here. I kind of say two 
wrongs don’t make a right. Yeah they do that, there is no doubt about it. Whether that is right 
to do to anybody to have to weigh on these medications and trust that the physician knows 
what to prescribe for their patient. It’s a policy issue.  
 
Senator Hogan: Do you know if the 24-72-hour time frame is standard for insurance for the 
private sector? Is that where those hours came from, that time frame? 
 
Courtney Koebele: Where I got that is I was looking up an article last night on step therapy 
that other states have done I think it was a NCSL article and the other states have used those 
limits. I know that’s the huge complaint with some of these insurance companies that they sit 
and wait for thirty days and it’s important to make sure its timely and I don’t mean to imply that 
Medicaid wouldn’t be timely.  
 
Madam Chair Lee: Closes the hearing on SB 2290.  
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Job # 31665 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
To provide an appropriation to the department of human services to implement the 1915i 
Medicaid state plan amendment for youth. 
 

Minutes:                                                 No Attachments 

 
Madam Chair Lee opens the discussion on SB 2290 
 
(00:40) Megan Houn, Director of Government Relations with Blue Cross and Blue 
Shield of North Dakota: I believe I was asked about step therapy in oncology and we do 
not use step therapy in oncology.  
 
Madam Chair Lee: I thought there was requirements to use a generic medication first 
possibly and then move to brand name, would that be accurate.  
 
Megan Houn: That was actually in adult ADHD and ADD. We do have on occasion, generic 
first step and that is typically for costs reason. Other than that we typically don’t do a lot of 
those things especially in oncology we do not use step therapy.  
 
Senator O. Larsen: You do it on a cost basis, you don’t do it on an addictive thing? I thought 
that there was a pain medication that was synthetic and wasn’t an opioid addicting drug and 
it was kind of the same thing. You don’t do it on that way, like the ADHD have different 
addictive qualities to it than its just a cost deal? 
 
Megan Houn: The ADHD question I just asked because I was asked the question about step 
therapy, just generic first step in that one and we do the dispensing limitations primarily to 
address some of the issues you are talking about there but the doctors know, we trust the 
physicians on that. If you are talking about generally speaking, do we do anything with 
respect to watching pain medications and opioids, we have a very comprehensive special 
investigations unit that watches that. They watch a number of the pain medications, muscle 
relaxers, etc. We watch to see where they are going, if they are shopping around, what the 
quantity limits are, and how frequently they are going. I know prime therapeutics is our 
pharmacy benefit manager and they also have that type of fraud prevention in place.  
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Senator Anderson: Do you sell or administer Medicare part D plans? 
 
Megan Houn: We do have Med-Sup plans, now part D I am not certain on.  
 
Senator Anderson: My understanding from the testimony the other day that the step therapy 
was mostly used by Medicare and the Medicare part D plans and maybe you don’t offer 
those.  
 
Megan Houn: I’m not certain whether or not we do on part D, I would assume we might if we 
are in the Med-Sup business. I don’t think it is a very strong piece of business for us but my 
understanding is that we would be of the same mindset. I don’t think we single out certain 
sections of business that way. Typically, our philosophy is we are not going to get involved 
in step therapy and oncology that is between the physician and the patient.  
 
Madam Chair Lee: Any further questions for Megan? 
 
Senator O. Larsen: I just have a comment about part D. The one good thing about part D, I 
do sell part D supplements and the good thing about Blue Cross and Blue Shield is that it is 
guaranteed issue. If you have a lot of medications like cancer pills or particularly diabetic 
medications it is guaranteed issue so you can get on those medications as compared to like 
Medica or some of the other ones that you probably won’t get on those.  
 
Senator K. Roers: I just happened to notice a note that we might need an amendment to 
cover the gap between effective dates and that would be provided by Jonathan Alm.  
 
Madam Chair Lee: Yes, we do have one from Maggie and Brandon which talks about the 
contingent effective date.  
 
Senator Hogan: Would you like to move that amendment? I move to ADOPT AMENDMENT.  
Seconded by Senator O. Larsen  
 
ROLL CALL VOTE TAKEN  
6 YEA, 0 NAY, 0 ABSENT 
MOTION CARRIES TO ADOPTED AMENDMENT 
 
Madam Chair Lee: If I haven’t heard from Sanford Health by this afternoon then we are just 
going to move this out. We can’t just sit on it and wait.  
 
Madam Chair Lee closes the discussion on SB 2290. 
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Job # 31712 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to authorization of a Medicaid step therapy program based on Medicare part b step 
therapy program. 
 

Minutes:                                                 No Attachments  

 
Madam Chair Lee opens the discussion on SB 2290. 
 
Madam Chair Lee: We voted on the amendment but not on the bill. 
 
Senator Anderson: We just heard a few minutes ago from Blue Cross and Blue Shield that 
said they don’t do step therapy for oncology. So I asked the question if the sold any Medicare 
part D plans that would have the step therapy that Medicare adopted, could you talk a little 
about that? 
 
Dr. Brendan Joyce, Pharmacy Administrator for DHS, Medical Services: What the 
department sees for this one is Medicare Part B not Part D. The step care that is being 
proposed by the Trump Administration, previously they did not allow any step care in 
Medicare Part B. They changed their policies, CMS sent out the notification and I believe that 
was included in an attachment in the testimony on this. That is where we are concerned. If 
the Medicare Part B carriers in the state, if they choose to do step care for what is not allowed 
by the feds and the Trump Administration, then we would just mirror exactly what they are 
doing. We wouldn’t do it if they don’t so if Blue Cross and the other carriers in the state do 
not do it for Medicare Part B, we wouldn’t do it. This would be an allowance to copy what is 
going on in the exact commercial role.  
 
Senator Anderson: Could you explain for us what the difference is between part B and part 
D? 
 
Dr. Joyce: Medicare Part B is the medical side of things, not you going to the pharmacy to 
get a prescription typically. There are some medications like those products administered 
with durable medical equipment like nebulization solutions or diabetic testing supplies that 
you happen to get at a pharmacy, those happen to be covered under part B. Medicare Part 
D is the outpatient drugs, flipping back to prior 2006 all the Medicare recipients they would 
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get all their hospitalization covered under part A and part B for the clinic and office visits, but 
then they would be stuck with their prescriptions. So as the anger continued to increase as 
more and more people became Medicare aged and not having drug coverage, that is where 
congress was pushed to finally get Medicare Part D.  
 
Senator Anderson: With the risk of antagonizing those who work for hospitals, what you are 
talking about is the part B section applies to what is billed through the medical clinics or the 
hospitals typically.  
 
Dr. Joyce: Correct, so the oncology offices, years ago there was a push to peel the drugs 
out of the Medicare part B side of things and have them all done under part D but there was 
resistance for the clinics and health systems. They were pretty used to the process and used 
to the CMS 1,500 form and they are used to all of that and didn’t want to change so you will 
have oncology offices for instance giving out 60 pills which it’s not administered in the office 
but it is dispensed by that office, so they will be dispensing a month’s supply of oncology 
meds but its billed under part B. Just because they started doing it and it’s hard to stop doing 
it.  
 
Madam Chair Lee: If you look in the testimony, which Brendan has provided for us where 
CMS is rescinding the 2012 memo about prohibition on mandatory step therapy for access 
to part B drugs and services and it says at the bottom “in addition CMS will consider rule 
making relating to step therapy that might be appropriate for 2020 and future years”, “CMS 
intends to treat step therapy as part B drugs similar to out other requirements around prior 
authorization on part C benefits and services”. Thank you for reminding us about that 
because it is spelled out in Mrs. Verma’s letter.  
 
Senator Hogan: Is this really enabling legislation to allow Medicare to follow the new 
Medicare Part B and the efforts of private insurers its enabling legislation in some ways? 
 
Dr. Joyce: Yes, it is not a requirement. Just for efficiency purposes because we don’t have 
a fiscal note on this, it is not a cost saving thing. If the carriers for part B do it, would like to 
piggy back on what all the providers know, right now in the private sector if they do things, 
these oncology drugs will cost 60,000 dollars or whatever it may cost and we discussed this 
in previous sessions where they contact us saying that we want to get a prior authorization 
from you because we don’t want to give it out unless you tell us that you are going to pay for 
it. We couldn’t do prior authorization on it then or currently, we had asked to at least do prior 
authorization to where we can just roll it in to the whole thing and then it would have the 
process, right now when they contact us we don’t have a letter saying that we are going to 
cover it, we don’t have the process. If it was within the prior authorization, it goes to the 
vendor and they see it has been approved then the letter goes out and gets faxed right back 
to the fax number where they faxed it from. It gives everybody that feeling of a guarantee 
because they don’t want to give out the 60,000 dollars, they don’t want to order it in unless 
they know they are going to get paid. We want to make it as simple for everyone we are not 
trying to complicate things, and again if the carriers won’t do it than we won’t do it. If the 
carriers do it then we will do the exact same thing.  
 
Madam Chair Lee: Further questions for Dr. Joyce? 
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Senator Anderson: I move a DO PASS, AS AMENDED.  
Seconded by Senator O. Larsen 
 
ROLL CALL VOTE TAKEN  
6 YEA, 0 NAY, 0 ABSENT  
MOTION CARRIES DO PASS, AS AMENDED 
Senator Anderson will carry SB 2290 to the floor.  
 
Madam Chair Lee closes the discussion on SB 2290 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to authorization of a Medic aid step therapy program based on the Medicare part B 
step therapy program and to provide a contingent effective date. 
 

Minutes:                                                 2 

 
Senator Judy Lee:  Introduced SB 2290.  
This bill would allow the Department to have step therapy for the Medicaid program for new 
prescriptions for cancer medications.   
An important thing to note regarding insurance coverage is to know we are prior authorized 
in our health coverage.  Whether we have private insurance or state coverage.  There are 
formulary restrictions and prior authorizations based on what is appropriate.  If you want to 
pay out of pocket for this you can have whatever you want.  If someone else is paying, often 
there will be recommendations what to do.  
 
Brendan Joyce, Administrator of Pharm Services with the Medical Services Division for the 
Dept. of Human Services:  In support, see attachment 1.    
This bill would allow the Department to have step therapy for the Medicaid program for new 
prescriptions for cancer medications. This step therapy would be modeled completely on 
Medicare Part B.  The Department would not implement any step therapy protocol that is not 
already being used by Medicare Part B Plans.   
 
Chairman Weisz: Further Support?  Seeing none.  Is there opposition? 
 
Opposition: 
 
Courtney Koebele, ND Medical Association, opposition, written testimony provided see 
attachment 2.   
North Dakota Medical Association find the growing trend towards the use of restrictive and 
burdensome utilization management tactics by payers concerning.  Step therapy protocols 
requiring a patient to try and fail certain treatments before allowing access to other, potentially 
more appropriate treatments can both harm patients and undercut the physician-patient 
decision making process.   Step therapy also places a high burden on physicians and staff. 
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Chairman Weisz: Closes hearing 
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