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Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communication between legislators & public employees 
from open records laws. 
 

Minutes:                                                  Att #1 – Jack McDonald 

 
Chairman Davison: Attendance was taken and all were present. Let’s opening the hearing 
on SB2221. 
 
Sen. Judy Lee, Dist. 13, W. Fargo: I am here to clarify something that has been around for 
a long time, but it needs to be clarified. (.49) If we have communications with a department 
head and have an e mail conversation, that is confidential. We are working on business for 
legislation, etc. A few times some of us have inquired whether those communications are 
statutorily protected. We were told, yes. Now, John Bjornson told me he was not sure. This 
is to protect conversations. It may involve constituents. I don’t think that all the conversations 
need to be open records. We are trying to interfere with the very good Sunshine Laws of N.D. 
They are important. This would clarify our protection. We thought we were but it is not in law 
and a bit unclear. (3.21) I do not want to suppress the press. They have asked me about that. 
 
Chairman Davison: We are talking about e-mail, and draft documents? 
 
Sen. Lee: We should not be hiding anything. Some discussions may be very preliminary that 
it may be misunderstood at first. We are not trying to be sneaky just want to solve a problem. 
I can’t do everything on the phone. Impossible. E-mail can be saved and is a record for me. 
 
Chairman Davison: Any more in support?  Any agencies?  Any against? 
 
Jack McDonald, North Dakota Newspapers Assoc.: (see att #1) We normally oppose but 
sometimes there is need for legislative privacy. In that spirit, we would be OK if you would 
adopt the amendment I included in my testimony. (7.20) If you don’t accept, then we oppose 
this bill. N.D. has some of the greatest open records laws around. We pride ourselves that 
private citizens can get information.  
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Chairman Davison: Can you give me an example that this bill would not allow to be an open 
record? 
 
Jack: If some legislator was upset at something an agency was doing, and they would write 
an angry email about what they were doing. Kind of war with e mails. If you are at war with 
the tax department, that should be open records, perhaps.  
 
Sen. Erin Oban: She gave a scenario of communication with a constituent contacting me 
privately, with an issue she had, and I encouraged her to stop e mailing from state address. 
Their e mails are open records, and mine are not. I shared this with Human Resources and 
that was private. They shared that with their boss and that boss shared with governor’s office. 
That second, it was open record. I was fine with my name on it, but my constituent should 
have been confidential. Those are the things I want protected. I don’t know that your 
amendment would do that.  
 
Jack: Hard to give an opinion on the top of my head. It could raise liability on the agency. If 
it is a serious problem with a state agency, then it should be public. (12.30) 
 
Sen. Erin Oban: I felt very strongly that the public employees should have been protected. 
They did not deserve to be retaliated against. 
 
Chairman Davison: Any more questions? 
 
Sen. Richard Marcellais: Whenever I talk to a constituent, I ask for them to sign a release 
form. That is confidential. Are you saying these three L’s that I should be revealing outside 
should go to the press? 
 
Jack: No, we are saying that the law already protects what you are saying. This bill was 
introduced to go a step further. 
 
Sen. Erin Oban: Except if those constituent public employees communicated from their 
public e mail, correct? 
 
Jack: Not sure if this goes both ways.  
 
Chairman Davison: Your amendment will be considered. More testimony against? We will 
close this hearing. (15.11) 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communication between legislators & public employees 
from open records laws. 
 

Minutes:                                                 Comm. Work 

 
Chairman Davison: Look at SB2221. This is dealing with open records. 
 
Sen. Erin Oban: I really think that the state employee e-mailed me concerned about her 
boss, should have stayed confidential. This concerns me. Once it got to the governor’s office 
it was open records. It could have ended up in the newspaper. 
 
Sen. Kristin Roers: She should not have used state e-mail, for sure. 
 
Chairman Davison: I like the Jack McDonald amendment he had on his testimony. It is 
reasonable. 
 
Sen. Erin Oban: I need something dealing with HR. I feel all the conversations with HRMS 
are private between them and me.  
 
Sen. Kristin Roers: Do you mean department and public employees and do you want 
another section? 
 
Sen. Erin Oban: It is about the topic. I don’t have to add it, if you think it will be too 
complicated. 
 
Chairman Davison: Yes, it would be more complicated. 
 
Sen. Erin Oban: The public employee should be thought of first. Her name was tied even 
though she went through me in confidence.  
 
Chairman Davison: Maybe employees need more training and understand what is open 
records and what is not.  
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Sen. Erin Oban: The standard communication is O.K. She was just complaining about her 
boss. 
 
Chairman Davison: I think that is open records then. 
 
Sen. Erin Oban: I think we should make it like Jack’s amendment. Here is an example. If a 
legislator does not like what a state employee or department head is doing, shouldn’t that be 
open records? 
 
Chairman Davison: Page 1, line 21, we insert the three ‘L’s.  
 
Sen. Erin Oban: So if we do Jack’s amendment, that would limit the communication to closed 
records with the litigation, legislation, and liability? If it is not involved, it is open records? 
 
Chairman Davison: I will visit outside of this committee to see how they see it. The House 
will deal with this also. 
 
Sen. Erin Oban: I think we need an amendment. 
 
done 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communication between legislators & public employees 
from open records laws. 
 

Minutes:                                                   
Att #1 – Sen. Oban 

 
Chairman Davison: Let’s look at SB2221.  
 
Sen. Erin Oban: I have the amendment 19.0021.01001. (see att# 1) Pretty simple. 
 
Chairman Davison: Any discussion? 
 
Sen. Erin Oban: I move to adopt the amendment.    Sen. Richard Marcellais: I second 
 
Chairman Davison: Any discussion? Call the roll.  YES  --  7      NO  --  0       -0-absent 
AMENDMENT passed. 
 
Sen. Erin Oban: I move a DO PASS as AMENDED.   Sen. Richard Marcellais: I second. 
 
Chairman Davison: Any discussion. Call the roll:   YES  --  7    NO  --  0   -0-absent 
PASSED as AMENDED.     Sen. Erin Oban: will carry the bill. 
 
(end 3.06) 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communications between legislators and public employees 
from open records laws 
 

Minutes:                                                 Attachments 1-4 

 
Chairman Kasper opened the hearing on SB 2221. 
 
Senator Curt Kreun appeared in support.  He was speaking for Senator Judy Lee.   
Attachment 1.  Attachment 2 was a copy of the original bill.  (:31-4:34) 
 
Vice Chair Steiner:  I have a question on the word liability on Line 23, Page 1.  Sometimes 
there is political liability.  Let’s say we are seeking records on the governor’s plane, and he 
says no, he doesn’t want the highway patrol release those records of who rode in the plane 
and when they rode in the plane, and he has a political liability.  Now are those records 
exempt under this if we pass this? 
 
Senator Kreun:  The way I would interpret that is all liability.  Is your suggestion to make it 
a specific liability?  Okay. 
 
Chairman Kasper:  Senator Lee is asking that the bill in front of us which was sent to us by 
the senate is not at all meeting her expectations or her intent.  She wants us to amend the 
bill back to the original bill that she introduced in the senate?   
 
Senator Kreun:  Correct. 
 
Chairman Kasper:  This is just dealing with communication between public employees and 
legislators and adding that as a protected correspondence.   
 
Senator Kreun:  Yes, just adding that particular portion. is correct. 
 
Attachment 3 was handed out by the law intern. 
 
Opposition: 



House Government and Veterans Affairs Committee  
SB 2221 
3/8/19 
Page 2  
   

Attachment 4 was emailed by Carel Two-Eagle in opposition.   
 
Chairman Kasper closed the hearing. 
 
Chairman Kasper:  In Senator Lee’s discussion with legislative council, she found that the 
current law does not exempt our communication with public employees from open records.  
Her wishes are to amend the bill back to the original that she introduced.    
 
Rep. P. Anderson:  I would oppose to putting it back to the original bill.  I think open and 
transparent with legislators and public employees should be there. 
 
Rep. B. Koppelman:  I don’t know what the purpose in not passing a version of this bill that 
seeks the intent of Senator Lee would be.  Is it our purpose to strip away the confidentiality 
of constituents that happen to be state employees as well?  This goes far beyond email, and 
I think we need to do something to firm this up. 
 
Rep. Laning:  This topic was discussed a few sessions ago.  One of the concerns for it was 
in conversations between legislators and state employees or legislators to legislators the 
ability to actually name names.  If that was open to public record, it could stifle conversations 
and restrict actually getting to a resolution of a problem.  In some form this is a necessary 
thing.   
 
Rep. C. Johnson:  What does the open records laws refer to?  Does it refer to minutes from 
committee hearings or is it all communications?  
 
Chairman Kasper told him to refer to Attachment 3. 



2019 HOUSE STANDING COMMITTEE MINUTES 

Government and Veterans Affairs Committee 
Fort Union Room, State Capitol 

SB 2221 
3/22/2019 

#34173 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:  Carmen Hart  

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communications between legislators and public employees 
from open records laws. 
 

Minutes:                                                  

 
Chairman Kasper opened the meeting on SB 2221. This bill deals with the communication 
that we have with various entities as legislators and privacy. The intent of the original version 
of the bill (01 version) was exempting records of communications between legislators and 
public employees from open records laws.  Line 8 tells what are not subject to open records.  
It describes what closed records are. The amendment added by the bill sponsors includes: 
the exceptions in subdivision C of subsection 1, which is a record that reveals the content of 
communication between a member of the legislative assembly and any person.  That applies 
to records possessed by a member of the legislative assembly or any other public officer or 
employee.  (line 20) The intent of the bill was to close the records that we have with a member 
of the legislative assembly or by any other public officer or employee.  It was amended by 
the Senate.  Line 20 – the exception in subdivision C of subsection 1 above applies to records 
possessed by a member of the legislative assembly or any other public officer or employee 
if the record concerns litigation, legislation, or a liability involving the public employee or 
public entity.   This adds protection for open records to those areas of litigation, legislation, 
or liability, but it keeps open other communication that we have.  That narrows it. Senator 
Judy Lee asked us to go back to the original bill because the amendment destroys the 
original intent of the bill.  
 
Rep. Schauer: What problem are we trying to fix? 
 
Chairman Kasper:  The thought was for years, that our e-mail discussions were private and 
not open to public records.  It was found that it is unclear if our e-mails are private.  The bill 
was introduced to make them private.  Now, the amended bill says that all e-mails are open 
except those that deal with litigation, legislation, or liability. All others will now be public 
record.  It means that a request from anyone to look at your e-mail account within the state 
of North Dakota e-mail system will be will be given, except those involving litigation, 
legislation, or liability.  I support the original bill.  I do not support the amended bill.   
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Vice Chair Steiner moved an amendment to move the Senate version back to the 
original bill.  (19.0021.02001) 
Rep. Rohr seconded the motion.  
 
Rep. P. Anderson:  I thought what we have now, made it private between legislators and 
constituents, but not public employees.  This would say it is not open records for public 
employees.  I am going to resist the bill.  
 
Chairman Kasper:  Senator Lee, who looked into this, said, “Legislators have thought that 
our e-mails with various offices and executive departments were exempt from open records 
requests.  That is not accurate.  Although I have inquired several times over the years and 
been insured that communications were confidential, my inquiry a few months ago confirmed 
that there is no such protection in statute.”  The original version of her bill was to make our 
e-mail records private, like most of us thought they were.  
 
Rep. Schneider:  It seems like the initial version is really broad.  Is it exempting all e-mails 
of public officers or employees, all state employee e-mail?   
 
Chairman Kasper:  That is what it does.  
 
Rep. Rohr:  Pointed out Article 11 in the Constitution that clarifies what is and is not exempt. 
 
Voice vote taken on amendment.  Uncertain.  A roll call vote was taken.  9-3, 2 absent 
The motion carried. 
 
Rep. Schneider:  It appears now that government employee records are open and 
accessible.  Are we making them an exception?  Now we are putting them in the exception, 
so that all government employees now have closed, private records?   Do we really want to 
be doing this? 
 
Rep. Laning:  I think that paragraph 2 refers back to subparagraph C above, which states 
it’s between a member of the legislature and any person.  
 
Rep. Schneider:  So, our communications with an employee is what the committee is really 
concerned with.  Looking at 2 and C together, those would be private.  Now, let’s see if we 
have made that broader. 
 
Rep. Louser:  Maybe Section 2 suggests that if the public employee has the record from the 
legislator, it is not subject to a request.   
 
Rep. Schneider:  I hope that is the legislative intent of this.  I can see that interpretation.  It 
is only our communications, whether it is on the end of the employee or the end of the 
legislature.  Is that your understanding?  
 
Chairman Kasper:  Yes 
 
Vice Chair Steiner:   On C it is bringing together another group of people who might have 
e-mail from us.  
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Chairman Kasper:  Yes.  If we as legislators are communicating with a citizen and send it 
to Legislative Council, that is protected.   We can vote on this, and I will hold it.  I am going 
to have Legislative Council clarify that.  If it is not that way, we will take it back up for 
reconsideration.  
 
Rep. Steiner moved as DO PASS as amended.  
Rep. Laning seconded the motion.  
 
Rep. Schneider:  My notes show no testimony in opposition to this.  Is that correct? 
 
Chairman Kasper:  Yes. 
 
A roll call vote was taken on SB 2221 as amended. 
Yes  11  No  1  Absent  2 
Rep. Steiner will carry SB 2221. 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communication between legislators and public employees 
from open records laws.  
 

Minutes:                                                   

 
 PRESENT: Sen. K Roers (chair), Sen. Meyer, Sen. Oban 
                    Rep. Steiner (chair), Rep. Rohr, Rep. Laning 
 
Sen. K Roers: We had amended this from its original version. It looks like the House put it 
back to original form. Can the House explain? 
 
Rep. Steiner: Correct. We had testimony on House side from the sponsor of the bill that said 
by doing what the Senate amendments do, it essentially took the integrity of the bill away. 
That the filters will be too difficult to remember or follow. When you send a record of private 
information of a constituent to say department of health, that is exempt. (1.27) Not 
confidential, but exempt. You can release it if you want to, but if the newspaper says they 
want to put that on front page of newspaper, you can decline. When the employee responds 
back in an e-mail, that is not exempt. You have that thread coming back. That could be on 
the front page of newspaper. The sponsor of the bill was not sure how much of our written 
communication is exempt. We all try to protect privacy of our constituents, and we assume 
our e-mails are exempt. (2.17) The original bill covers public employees, public officers, 
attorney general. The senate put in the three L’s. That is very difficult for part-time citizens 
who are busy to filter your communications that come back and forth and see if they fit one 
of the three L’s. I bet 90 House members will forget this after session ends. We need to 
exempt both ways, like the original version says. If you do it by phone, it does not matter 
because you take your own notes which would be exempt. If we don’t pass the bill at all, then 
you would rather have the person call you back. (4.40) 
 
Sen. Kristin Roers: As I was reading through the minutes from our discussion our 
amendment, Sen. Erin Oban, you were concerned about HR. Do you want to share? (5.00) 
 
Sen. Erin Oban: There are times when it makes sense to have exempt records and then 
times when there shouldn’t be exempt records. I always think before hand, if this gets to the 
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press, will I be embarrassed. (5.26) The example I gave in committee, became a very public 
situation. A public employee reached out to me about concerns about their boss. My 
immediate response was don’t send me anything. That will be open record. I will take care 
of it from here, and it will be in my name and not the employees. I don’t know if that situation 
would fall within the three L’s. There may be language in between the House and Senate 
version. We don’t want everything exempt.  I understand the wishes of the sponsor, but there 
are limitations we can put on it.  
 
Rep. Laning: I have the same concern. There are communications between legislators and 
staff from capitol and may spill over into person likes and dislikes. With the three L’s in there, 
it could be embarrassing to have it revealed in the press. There are times it should be 
released to the press. (7.52) We don’t want to stifle communications between staff and 
legislators and information you may want. If we can find a middle of the road, fine.  
 
Rep. Rohr: I concur with our chair on the House side. What kind of filter, Sen. Erin Oban, 
and how would it happen and operationalize that? (9.02) What you talked about would not 
fall within the three L’s.  
 
Sen. Erin Oban: There has to be already some system in place. If the press were to request 
a record, it should go through some sort of system. I see a member of the press sitting here. 
It must go through some sort of clearing house to say it is exempt or here is the information. 
I don’t think these open records requests are that frequent and substantial. I don’t think we 
have anything to worry about. We need to be transparent as possible. (10.20) 
 
Rep. Steiner: My concern is that when we e-mail, it is a conversation. If we have a 
conversation in the hall, it is two people talking. The only way the press would get that is if 
they were close and listening, and we did not know. I feel e-mail back and forth is 
communication. I don’t understand why the press feels they are entitled to that conversation. 
Does it have to be filtered coming back. If it does not fit the three L’s you have to pick up the 
phone and take your own notes. This is difficult for part-time citizens to remember that. I love 
getting a written e-mail.  
 
Sen. Kristin Roers: (12.12) The other side of that argument, is in a business world, as a 
supervisor, I was always told to document an e-mail. This was a paper trail. I think an e-mail 
has a different component to it. It has a date and time stamp on it. You can trace and see it 
came from the right person. An e-mail has a standing in a court of law. It creates proof. Jack, 
can you come up. I need an education on press. If the press wanted something, would they 
put a request in? Who do you submit it to? 
 
Jack MacDonald: Technically, we don’t have freedom of information. That is the national 
one. You direct the request for the record to the person who keeps the record. It could be the 
head of an agency or head of a division. There are a number of exceptions to the open 
records law already concerning personal information, financial information, telephone 
numbers, bank accounts, medical information are all not available under public records laws. 
If you sent an e-mail to department of human services, and asked what their position on 
SB2535, that would be a public record. To me, an e-mail is the same as a letter. You need 
to know it exists before you ask for it. It still needs to be there, also.  
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Sen. Kristin Roers: I am not the best at filing all my e-mails. 
 
Jack: A member of the Burleigh County commission, just yesterday, said she deletes 
everything after she reads it. If Sen. Hoeven sent an e-mail to the head of Human Services, 
that would be an open record. (16.00) 
 
Sen. Kristin Roers: You as a member of the press, put in a request (FOIA), to Chris Jones, 
Dept. of Human Services. Does he have to make his own judgement. There is no department 
of open records? 
 
Jack: No, there is not. Some bigger agencies have people that review all the requests 
automatically. Some smaller ones, do not.  
 
Sen. Erin Oban: The bill does provide more protection or privacy if it involves legislation or 
the other two L’s. (17.49) Can you give us an example where it does not fall under those? 
 
Jack: If a member of legislator sent a scorching e-mail to chairman Chris Jones, saying you 
are a big SOB and why did you do that. Or say you are not doing a good job. That happens. 
It would not fit within the three L’s. That should be open for people to know about. The three 
L’s provide a lot of wiggle room. I feel the legislators would still have lots of protection under 
the three L’s.  
 
Rep. Steiner: What about the personal information of a constituent? The constituent can 
release their own information and not held by this since they are not a legislator or public 
official.  When they come to us and have a problem, they are not expecting this to be in the 
newspaper. (19.37) Let’s say that Chris Jones does not do anything. So it upsets you as a 
legislator. You may send a hot e-mail saying my constituent is still waiting to hear from you 
on whatever….   I don’t believe the press has the right to take that constituents information 
to the front page of the paper even though part of the e-mail was nasty.  It is not any of the 
three L’s. 
 
Jack: It could be within the three L’s. If the constituent was sending information to Chris 
Jones to begin with, that is public.  
 
Sen. Kristin Roers: But her example was the legislator was the intermediator there.  It made 
it foggier then.  
 
Sen. Oban: How would you feel if we added to the three L’s, constituent services?  
 
Jack: I don’t think that would be a problem. I know that is a great concern. (21.26) 
 
Sen. Erin Oban: Frankly, constituent services is what I was doing in the Dept. of Commerce. 
That is a big part of our job, I feel. (21.51) 
 
Jack: I thought a lot of constituent services could fit in the three L’s. I have no objection. 
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Rep. Rohr: My concern is also every time we get an e-mail from someone, we have to think 
what is the potential liability. It does need another filter. When you say you can go in and 
delete it, nothing is truly deleted in electronics. (22.29) 
 
Jack: Yes, I understand that. Technically, you don’t have the record any more. In the state 
system, you can go back for years to find something.   
 
Rep. Rohr: I know what will happen is a constituent will be concerned about that and will 
give me a letter. Maybe tear it up once you have read it. (23.52) 
 
Jack:  I believe that Sen. Oban’s suggestion is a good one.  That would cover 99% of your 
concerns in this area. (24.08) 
 
Sen. Kristin Roers: I knew we were not going to come to a decision today. I adjourn but 
please think about alternate language to find a middle ground. Until we meet again.  
 
Rep. Rohr: You will have to have a definition of ‘constituent’.  
 
Done (24.55) 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to exempting records of communication between legislators and public employees 
from open records laws. 
 

Minutes:                                                  Att # 1 – Sen. Oban 

 
PRESENT: Sen. K Roers (chair), Sen. Meyer, Sen. Oban 
                   Rep. Steiner (chair), Rep. Rohr, Rep. Laning 
 
Sen. Roers: Attendance was taken and all were present. This conference is on SB2221. 
 
Sen. Erin Oban: I will pass this out for you to look at. (see att #1) It is hard to limit what is 
open records and what is not. I do believe there should be limitations. To return to one of the 
three L’s, I hope this helps. We were trying to avoid using the word constituents because 
there is no definition. 
 
Rep. Steiner: (2.24) I have concerns about filters. The original bill appeals to me the best. I 
feel it accomplishes what we intend.  The situation may not happen very often, so we should 
go with what we have. If we see problems, then we may have to add filters in next session. I 
really like the original and goes with what the sponsor wanted. We always felt we were 
exempt going back and forth with our communication. I resist this amendment at this time. 
Maybe in the future. (4.05) 
 
Sen. Erin Oban: I have never assumed that my communication was exempt. It is hard to 
undo Pandora’s box and it will be harder to come back later. This is a small change. 
 
Rep. Rohr: I concur with Rep. Steiner. (5.03) 
 
Sen. Kristin Roers: We all understand the spirit of our intentions but it is hard to find the 
right words.  
 
Sen. Meyer: I agree as well. As a part time legislature it is hard to understand what fits with 
the three L’s. (5.50) 
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Sen. Meyer: I move that the Senate accede to House amendments.  
 
Rep. Laning: I second. 
 
Sen. K Roers: Discussion? Take roll:    YES  --  5       NO  --  1     -0-absent.   
Conference Committee passed.  Sen. K Roers will carry and Rep. Steiner will carry. 
 
Done (6.21) 
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