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Chairman Burckhard opened the hearing on SB2166. All senators are present.  
 
Senator Vedaa, District 6, introduced the bill and spoke in favor of the bill. (:46-3:12) Written 
attachment #1.  
 
Mr. Brennan Quintus, Chief Executive Officer of North Dakota Insurance Reserve Fund, 
Spoke in opposition to this bill. Written attachment #2. (3:13-8:46)) 
 
Senator Anderson: I need to understand what you’re saying a little bit better. You’re saying 
that in 2015 we increased the per-occurrence limitation from $500 to 1Million. But the Tort 
cap afforded to state governments are $250,000, so you’re saying that the aggregate is a 
million so its over four people and you might spend $250,000 four times to get to the million. 
Is that right?  
 
Mr. Brennan Quintus: That is accurate one occurrence. You could have a cap at $1 Million 
dollars.  
 
Mr. Brennan Quintus: Continued his written testimony.  
 
Senator Anderson: It seems to me that if there were going to be some analysis as your 
department would be the logical place to do that. Two things, one do you have any numbers 
about how many claims have been against political subdivisions that would fit into this new 
bill and how they were settled or whatever? Obviously we don’t need specifics because some 
of them are confidential, but you should be able to pull those so that we can see how claims 
there were against it, how many were settled at the cap or below the cap, or whatever. Then 
maybe you could comment a little bit on how you might look at those things and do a study 
if we change this for an example into a study over the interim? 
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Mr. Brennan Quintus: We could certainly pull those numbers for you. I don’t have them 
offhand. One thing in evaluating this bill, our actuaries mentioned it’s likely that we would see 
up-kick in claims just because of the greater opportunity available for those folks that are 
seeking recovery or plaintiff’s attorneys that are representing those folks. It is likely, currently 
because of the tort caps they are not moving forward with some of those lawsuits. But if it’s 
higher you’re going to invite more claims activity. But we could certainly provide that 
information and work with the committee on a study of this bill so the caps are set at an 
appropriate level. 
 
Senator Anderson: Are you intimating that at $250,000 isn’t enough to attract an attorney 
to do this on a cost share basis? 
 
Mr. Brennan Quintus: I am not. We certainly see enough claim activity as it is as referenced 
in my testimony with regard to our recent claims activity. But anytime there is a greater 
opportunity for recovery you’re going to experience an up-take I believe. 
 
Senator J. Lee: This sounds like a medical malpractice. The higher the limits in the states 
the more citizens are they too. So I get what you’re saying. I am not worried about him not 
getting that. 
 
Senator Dotzenrod: From the testimony you submitted here, can I draw the conclusion that 
there are 14 states that have no limits at all? 
 
Mr. Brennen Quintus: There are 14 states that are not included in with liability limitations 
and there’s a varying degree of either immunity’s available to political subdivisions or in some 
cases they don’t have tort caps whatsoever.  
 
Senator J. Lee: We did have immunities until since I’ve been in this place. Political immunity 
went away for political subdivisions but I think that is a relevant thing as well.  
 
Mr. Brennan Quintus: That is accurate. In the 1970’s sovereign immunity was abolished 
arising from a Supreme Court decision. The Supreme Court then intimated to the Legislature 
that you have to do something about the caps because it’s likely you want to have some sort 
of limitation, obviously public entities aren’t bottomless, you’re going to have something 
available for political subdivisions. They’ve got certain duties and responsibilities that are 
required of them to perform and it’s not a wide open deal.  
 

Senator Anderson: Are there any provisions in the Insurance Reserve Fund so that if for 
example my city has employees that are careless and cause more problems than others, is 
there any provisions in the fund rules to increase my premium or is just stay the same no 
matter how bad an actor I am? 
 
Mr. Brennan Quintus: We do what’s called experience rating or a rating based on the loss 
history of each member. So, those members that are contributing to higher loss activity of the 
reserve fund, are getting charged more for their exposure.  
 
Senator Kannianen: What kind of dollar figure is this for these rates? Like for example, more 
of a rural county, small in populations and stuff like a smaller tax base, what would these 
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rates be for like when you say right now it’s $250,000 and $1M, can you give us an idea? 
You have the idea of the increases what not, but what? 
 
Mr. Brennan Quintus: I can tell you right now that smaller counties like McIntosh County for 
liability premium roughly they pay $30,000 to $35,000 a year. For auto it’s really going to 
depend on the amount of vehicles they have, which kind of coverage they carry, so it’s hard 
to throw somebody out there with regard to auto coverage. For some of our larger counties 
you’re talking a few hundred thousand dollars for liability coverage. The same concept would 
go for cities and schools. The larger cities and schools you’re getting into the hundreds of 
thousands of dollars for some of the smaller communities it’s up to $3000. 
 
Senator Anderson: I just want to reinforce if we can get those numbers that I talked about 
how many claims there are and whether they were settled at the cap and so forth. That would 
be helpful.  
 
Mr. Terry Traynor: Executive Director of the Association of Counties (15:23-18:32) 
Written attachment # 3) He spoke in opposition to this bill.  
 
Senator Anderson: I seem to hear you’re saying you would not be opposed to looking at 
this. The committee you sit on is that the proper place to look at or are we looking at it on a 
regular basis. Would we be redundant to say that we’re going to study something that we 
already know about? Give me some feedback on that or what would you suggest? 
 
Mr. Terry Traynor: We can look at our internal issues, our loss history, our claims and 
things like that but if you’re going to look at it more broadly the state tort caps, the private 
industry as Mr. Quintus mentioned, the mandatory insurance requirements for automobile 
liability and that sort of thing. Because it covers so many different areas I almost think that it 
would have to be some sort of legislative review or something like that if you’re going to 
bring it altogether. 
 
Senator J. Lee: Either Mr. Crosby or perhaps Mr. Traynor would answer? I understand 
Sen. Vedaa motivation and bringing this up. When he talks about the limit that was set in 
1977 it seems to me everybody has been talking about review in 2015. Four years ago is 
very different from 40 years ago. So can someone just clarify for me. It is important to point 
out there wasn’t any protection for anybody before sovereign immunity went away. So this 
is a new deal when we got it in the first place. This is a good thing. I am trying to 
understand clearly whether all these limits set in 1970 or was the review again in 2015 
which is a partial update covering part of what we’re talking about here. 
 
Mr. Brennan Quintus: (21:18) In 1975, the legislature enacted the first court tort caps after 
the abolishment of sovereign immunity. I believe those limits were $100,000, $300,000. But 
after that in 1977, that’s when the tort caps were established at $250,000 per person, 
$500,000 per occurrence. Those tort caps remain the same up until 2015. In 2015 tort caps 
were then reviewed and then amended at that time to keep the per person cap at $250,000 
but the legislature felt that it was necessary to increase the per occurrence cap from 
$500,000 to $1M dollars. So that’s the timeline there. 
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Mr. Blake Crosby, Executive Director, North Dakota League of Cities (22: 26-25:25) asked 
for a do not pass on SB2166. Written attachment #4. He read the comment from 
Commissioner Godfread in the 1/17/2019 edition of the Fargo Forum. Jon Godfread, 
Insurance Commissioner, said,” I think it is a good time to discuss state liability limits 
because as it stands now essentially lead to political subdivision limits if they change, will 
be four times what they are to the state”. It has to be a conversation with everybody, 
underwriters, actuarial folks and those people in the business of providing insurance. This 
is in response to Sen. Kannianen question about some of the costs of some of the 
premiums. This is from an article in the Fargo Forum, “The city of Grand Forks is insured 
through the Insurance Fund and will in 2019 pay $277,149 in premiums for general liability, 
$271,001 premium for business auto insurance, and $28,565 premium for heavy equipment 
insurance”. So when we’re looking at the potential for 50% increase we’re talking a lot of 
impact on the taxpayers. With that I ask that we all be aware that local government has 
limited revenue sources and increasing local government costs is going to come back and 
it could result in long term disruption or elimination of services and or an increase in 
property taxes or fees. We are not opposed to discussion going forward but it needs to be a 
comprehensive discussion, insurance is an interesting instrument to try and understand 
and learn about. I respectfully ask for a do not pass on SB2166.  
 
Senator Dotzenrod: You refer in your testimony to the insurance market for governing 
entities collapsed in the 1980’s. I remember a term from that time called errors and 
omissions. I haven’t heard that term for a long-long time, but errors and omissions was the 
kind of policies that subdivisions had to buy to protect themselves. Do you recall the term 
“errors of omissions”? Townships were paying like $1000 a year to have error of omission, 
or perhaps it was $2000. Now I haven’t heard that term. Basically it was liability and it was 
for errors to cover acts that the bird may have made by an error or omission. I would be 
interested to know since this fund has been created now, and we referred several times 
back to the 1970’s. I’ve seen these charts that show for the Reserve Fund the revenues 
that they have charted and the payoffs. The payoffs can be quite volatile. For the benefit of 
the committee, it would be good if we could see a chart and it shows over time how their 
revenues are coming in and their expenses going out, and how they have tracked with 
each other. It would be interesting to see over the last 10 years. I think they have it back 
going even further. Maybe I am talking to the wrong person, it would be interesting because 
I do think it has been a very good thing for the subdivisions to have this fund rather than to 
have them out as they were before trying to buy insurance independently from each other. I 
think by going together and having the fund its worked quite well. But I am not aware and I 
would like to know because of this bill how those payouts, out of the reserve fund have 
tracked relative to the collections. 
 
Mr. Blake Crosby: I think that this a very appropriate question and we certainly can 
provide the committee with that information. We look at those on a monthly basis. I think it 
would be any eye opener. It would be very good information to share with the committee to 
see what we end up carrying for potential liability down the road. Understanding that 
sometimes litigation draws out for a number of years.  
 
Ms. Alexis Baxley, Executive Director of the North Dakota School Board Association, 
spoke in opposition to SB2166. (29:02-30:08) Written testimony # 5. 
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Ms. Dana Shaar Jahner, Executive Director, North Dakota Recreation and Park 
Association, spoke in opposition to SB2166. Written testimony #6 (30:24-30:46) 
 
Mr. Larry Syverson: (31:07-31:35) North Dakota Township Officers Association spoke in 
opposition of SB2166. 
 
Senator Anderson asked for neutral testimony on SB2166. 
 
Mr. Todd Anderson, (31:56-) Director of the Risk Management of OMB. We administer the 
Tort Claims Act for the state which is the counterpart of the statutes that oversees and 
implements. As has been indicated by everyone here today, we welcome the conversation. 
Essentially we are talking about line drawing. The North Dakota Supreme Court in the 
recent Larimore case indicated that the line drawing that the Legislature makes, may simply 
be rational. So should that line be drawn and what is rational; there is lots of different view- 
points on that. I think as Terry indicated and as Brennan indicated, that you have to look at 
the big picture. In North Dakota, people can have $25,000 and $50,000 limits on an 
automobile. Driving an automobile is probably the most single dangerous activity that 
people undertake. Those are the limits that we have. So I do think when we’re talking about 
line drawing that we need to have a broader conversation than this simply what should the 
political division caps be and what should the state Tort caps be? The only other point that I 
would make is that we believe that the political subdivision caps and the state caps 
although they need not be exact, they should be equal with one another. Our caps as has 
been indicated are $250,000 and $1Million which is exactly what the political subdivision 
caps are right now. Our system of collecting contributions is a little bit unique. We have an 
actuarial review undertaken every two years and its done on the off session year so 
contributions can be built into the budgeting process, the Governor’s recommendations on 
the budget. So, when we get to the point of saying that the caps are going to be upped for 
the state, they really need to be upped prospectively 2 years out, because that’s the only 
way we can get the monies that we’re going to be demanding in contributions into those 
agencies budgets. So, that would be an important fine point.  
 
Senator Diane Larson: The question that I have is just kind of glancing through Senator 
Vedaa’s handout that he had done. Okay so then you have the payout, is there another 
way to recoup actual costs beyond that? Like in even in a civil suit or something so that 
when there is something extraordinary that cost the family so much more they can at least 
recoup their costs. Is there anything other than just this insurance cap to be able to do that 
for that without raising the cap across the board. I don’t know if this has been covered 
earlier. 
 
Mr. Todd Anderson: Something unique in the part of the century code that governs state 
liability does address that. In the event that there’s something unique about a claim where a 
court allows a judgement to be in excess of the caps for some reason, there is a 
mechanism to have that put into the next legislative session in OMB’s appropriation bill. So 
there is a mechanism for the state Tort Claims Act for catastrophic incidents. There isn’t a 
comparable provision for the political subdivisions statues, but there is for the state. It’s 
never been utilized and the parameters of exactly when the court could do that has never 
been defined but I guess that’s the best I can answer that question. 
 



Senate Political Subdivisions Committee  
SB2166 
January 17, 2019 
Page 6  
   

Senator Diane Larson: It just seems that to just raise the rate across the board so that 
anybody that puts in a claim can just go ahead and get the maximum when their costs 
weren’t up to that level. I think it’s a good idea to have a cap. But when you can’t even pay 
the medical bills for and incident like what Sen. Vedaa was refereeing to, it seems like there 
should be. I am glad the state has something in there. 
 
Senator Dotzenrod: I just want to clear up some assumptions that I have that the 
subdivisions of the state their participation in this reserve fun is voluntary. They are not 
required to be, but I am also assuming there are some that do not participate and go out 
and have some other form of covering some, but I am not sure about that. If there are some 
they some be a very small number. I am guessing that most of the townships, cities, 
counties across the state are voluntarily participating. I guess if there were some that aren’t 
I would be little bit curious to know how many and are they just going to private markets 
and buying insurance on their own or are they going uninsured?  
 
Mr. Brennen Quintus: We have as mentioned all 53 counties, almost every single city, we 
aren’t aware of another city in the state that purchases coverage outside of the city you’re 
at. My guess would be that their going uninsured. I believe there are two school districts 
that were not members of the NDIRF. As far as township goes, I am not aware of another 
carrier for any coverage for townships and so I guess they would just go uncovered as well. 
 
Senator Anderson: I am going to put a challenge out to those of you in the room that 
seem to be and I’ve heard from several of you that you would not mind looking at that. The 
easiest way for our committee is to just give this a do not pass, and then forget about it. But 
if your serious about wanting to look at it, you need to give Senator Burckhard some 
language about how that study should be done. If we should give that study to the 
insurance commissioner or to the insurance reserve fund or Todd’s division of OMB 
whatever else, then we can mandate a particular agency to do a study or we can throw it 
into the Legislative Management and say will you pick this study which may or may not 
happen. So there is a couple of different options there, so if you’re serious about looking at 
and put something together about how that might look and how you would like to see that, 
then give it to Chairman Burckhard and we could take a look at that. If you think it is a 
waste of time why then it sounds like we might give it a do not pass. But I don’t that as we 
haven’t voted yet. We’ll hold this for a little while until you get a chance to talk among 
yourselves and come back to us with something that you think might work. Thank you. 
 
Alexandra Carthew, Law Intern for the Senate Political Subdivision Committee sent the 
committee some legal background relevant to SB2166 (Written testimony#7). 
 
Sen. Anderson: Closed hearing on SB2166.  
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Chairman Burckhard called the committee to order for discussion on SB2166. All senators 
are present. 
 
Brennan Quintus, CEO of the North Dakota Insurance Reserve Fund. (:20-) I am here to 
provide information that was requested at the hearing for 2166, answer any questions and 
also kind of outline a plan that we’ve got with regard to really looking at political subdivision 
liability limitations and the impact of changing those liabilities. Written attachment #1, 2. 
During my testimony I mentioned that we had a rate increase in 2018, that was a direct result 
of that increase in claim activity reflected in the chart before you.  
 
Senator Diane Larson: I don’t remember if I asked this before. But I was trying to remember 
if this allowed for somebody to claim actual expenses without pain and suffering types of 
penalties on top of actual expenses if the actual expenses are greater than the maximum 
amount allowed? Like the school bus injury and bunch of kids injured with medical expenses 
and such. 
 
Mr. Brennan Quintus: It would all depended on the type of claim I think, and then what 
would be allowed with regard to expenses and a description of what the expenses are. If 
you’re talking about medical expenses those would be kind of formulated into what I think the 
damages that could be awarded and that would be included in the TORT cap. Expenses with 
regard to maybe the legal action that would ensue and if there is attorney’s fees and 
expenses related to that. That would all kind of formulate depending on the facts of the claim 
and the type of claim that has been alleged against the political sub. But the medical 
expenses would be lumped in as part of the TORT cap.  
 
Senator Diane Larson: So they would not be allowed if they exceeded that amount? Is that 
what I heard you say? 
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Mr. Brennan Quintus: They would be allowed. Now with regard to whether or not that 
political subdivision would be liable for those expenses, that would be dictated by the TORT. 
 
Senator Diane Larson: So the rest would have to be held like in civil court to try to recover 
actual expenses for the. 
 
Mr. Brennan Quintus: For medical expenses your likely going to fall on to some sort of 
medical insurance provider or if there’s any alternative form of funding for those types of 
health care expenses yes. 
 
Senator Diane Larson: Because I think that I would certainly be willing to allow for a greater 
payout for like actual costs to the family, but in terms of them I am going to get rich because 
my kid broke a leg is the pain and suffering types of claims I think are sometimes the things 
you know that is really costing everybody’s insurance way too much to allow portion of it if it 
exceeds it. So that’s what I am trying to find the balance in this. 
 
Mr. Brennan Quintus: That is kind of the balance. We are looking at what catastrophic types 
of claims that are out there, and of course those are rare but then also looking at what you 
mentioned, some of the other exposures that could come up with regard to increase in the 
TORT caps and the impact they could have on political subdivisions. So you’re exactly right 
that’s kind of trying to find the balance of those types of claims. 
 
Senator Judy Lee: This is kind of a follow up to Senator Larson’s question. In the first place 
it’s important to keep in mind that it’s been maybe 20 years when sovereign immunity went 
away and there’s any liability for political subdivisions at all. Before you couldn’t see them at 
all. I don’t have a problem so much with cost being covered of course, but if the parties 
involved have insurance coverage that’s going to cover most if not all of the expenses I don’t 
know that the state insurance fund should have to be responsible for it instead of the private 
providers or whatever else. So can you help me kind of walk my way through that. I am not 
supporting anything that would allow pain and suffering kinds of awards at all in this 
discussion. 
 
Mr. Brennan Quintus: In claims that come into the NDIRF that allege some sort of injury 
that maybe a medical insurance type of carrier would’ve responded to and had liability not 
been imposed on the political sub, sure that’s where the political subdivision in essence in 
the NDIRF would come in and say okay we’ll take care of those expenses that you would 
have as a result of the liability of the political subdivision. There are circumstances that you 
can in that chart where there may be times where the medical insurer has not been able to 
recoup the entire amount that they are contractually obligated to pay to their insured because 
of the liability of political subdivision. Because of the TORT cap. So going back to what 
Senator Larson said, that is kind of the balancing act. There may be circumstances where if 
a political subdivision is liable your capping damages. Within those damage awards there is 
medical insurance or medical expenses that could be paid rising out of that, but then you’re 
also taking a look at the greater public good of for the North Dakota taxpayer and trying to 
protect them as well in this concept. That’s the balancing act again of the TORT cap, finding 
something that works for 99.9% of citizens in North Dakota. 
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Senator Diane Larson: So, thinking about that too, are some of these damages, now looking 
at the amounts that you have in here in the damages I don’t know them what those damages 
are if they are actual costs of something or if it is just because they want to sue and get 
money because they think they can get a windfall through this. With these things then, does 
NDIRF take into consideration if the individual claiming injury is also, say for example they 
say they slipped and fell in front of BHS and so there’s suing the high school. Now, NDIRF 
then covers the lawsuit for the high school. Now if the person also then choses to personally 
to sue the janitor, I would guess that they would look for someone who has the deepest 
pockets and who else can I put in there. I am going to sue the principal. Are those kinds of 
things I would think that those that you face as well? Is there any kind of trying to balance 
that, that no you ‘re not going to get multiple payouts for these kinds of things?  
 
Mr. Brennan Quintus: Within the statute that allows for liability limitations there is language 

that kinds of lumps all of those types of claims into just one claim for the cap. If you were to 
end up suing the janitor along with the school district themselves all of those claims would 
be lumped and capped with the liability limitations are within the section. 
 
Senator Anderson: I think Senator Larson if you look on line 11, of the bill that is current 
language there. It says it can’t be held liable for punitive or exemplary damages. So it kind of 
rules out those things. My question is we had some concern about the numbers we were 
hearing for increasing the liability limits. Now as I see on this sheet here there is only two 
cases in the whole thing that reaches the limits that we talked about the $250,000 or the $1M. 
It’s only two claims that come to the $500,000 or $1M. So my concern is do, we really have 
good numbers on what it would cost a political subdivision for example to increase their 
liability limits to double what they are or is this bill says the 4 times what they are? Because 
obviously you know you don’t double the insurance bill just because you double the limit 
because most of the claims are still going to be small. So can you give us some feedback on 
that? 
 
Mr. Brennan Quintus: You’re exactly right. Within that list there are many claims that would 
fall lower than the TORT cap. Our concern with the caps if there to increase. I think you would 
invite additional activity and I think you would also invite a more challenging environment for 
settlement discussions as well, but with regard to the comment about the data and not having 
information available, to show the impact of rates. That is something that I was going to visit 
with the committee about today. We would invite the discussion. I know during my testimony 
we supported the conversation about it, we just weren’t supportive of the quadrupling them 
without really thinking through what the impact would be. During testimony I indicated some 
initial estimates, from our actuaries on what the impact of what those rates could be, but we 
haven’t had a long enough time to really study what those impacts could end up being and 
playing it out. So, the solution that I would propose to the committee we would like to take 
some time over the next biennium and study this and in partnership with Todd Anderson’s 
group at OMB, and with the insurance department has actually jumped on board with the 
opportunity to take a look at this. The three parties can come together and say okay lets 
really dive in and figure out what the data is and what the actual impact is going to be and 
find a hard number then, what we would have to end up either adjusting for or not; where we 
think a solid number would be for those caps and then that will give us time for both the 
NDIRF and also OMB to find a happy medium there with their rates and not just get thrown 
into the mix with the quadrupling of the caps. 
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Senator Anderson: Do we need to direct you to do that? Will that happen during the interim 
anyway and we can just kill this bill for now or do we need to morph into a direction for you 
to study those things? 
 
Mr. Brennan Quintus: What our goal it would be a do not pass recommendation with the 
idea of the bill dying on the Senate floor. Then we would commit to you the NDIRF and the 
insurance department as well to taking a solid look at this. We will come back next session 
with any recommendations we would have and if we found it necessary to increase the 
liability limitations we would certainly introduce, find a way to introduce legislation that would 
do just that.  
 
Senator Judy Lee: I should know the answer to this I am sure, but Mr. Quintus, what does 
BA and GL stand for on the chart on the sheet? 
 
Mr. Brennan Quintus: I should have indicated some sort of legend. You’ve got insurance 
jargon and I should’ve explained what that was. GL is liability essentially your traditional slip 
and falls, your errors in omissions those types of claims. The BA is auto types of claims.  
 
Chairman Burckhard: When did you say your last rate was?  
Mr. Brennan Quintus: Our last rate increase was in actually 2018. We experienced 
significant and much higher claim activity than what we had historically seen. We tend to not 
just off the cuff take rate increases for our political subs. We like to study the issue and find 
out what the impact is going to be, so as you can see in the chart, 2014-2015-2016 we had 
some higher than normal activity after letting that sink in we determined that 2018 there is 
going to be a need for a rate increase on our political subs just rising out of the additional 
claim activity that we were experiencing. 
 
Senator Anderson: This is not so much a question but it seems to me that in the last 2 or 3 
years we piggy-backed on the national television news and so there is a lot more claims 
against police departments for all of the things they try to do in their everyday activities. I 
can’t help but think that watching things on the news peaks peoples’ interest in maybe that 
we used excessive force or we did something else. Lots more claims, so the local political 
subdivisions contract out their law enforcement and then they can eliminate most of their 
claims and they can go on to the county or state police right? 
 
Mr. Brennan Quintus: I will comment on the increase of claims activity with regards to police 
officers. We’ve certainly seen that at the NDIRF. But I will also comment that by and large 
those are defensible claims. So we find in almost all cases that our law enforcement acts 
very professionally. They have documented policies and procedures that allow us to defend 
the types of actions that are taking place. It is a different climate out there in regard to liability 
especially for political subdivisions. 
 
Senator Judy Lee: In Mr. Quintus testimony on January 17, he mentions that the liability of 
limitations was most recently evaluated in 2015 and increase for occurrence limitation. Also 
that TORT caps were changed for one occurrence and then there was another one. Only 
one state of the 36, providing limitations on damages would have higher TORT caps than 
ND. So it doesn’t sound like we are out of the marketplace if we refresh our memory from his 
earlier testimony. 
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Mr. Brennan Quintus: That is exactly the case right now. We are right smack dab in the 
middle with regard to where our liability limitations are for political subs. There are some 
states that obviously higher liability limitations and some states don’t have any limitations at 
all. Then there are some states that have much lower caps as low as may be $100,000. We 
are kind of right into the middle of where states are. 
 
Senator Dotzenrod: The law we have now has this $1million dollar limit for occurrence and 
I see on your chart that you handed out in 2016 there was an award of $1M 21thousand. So 
was that award, it doesn’t look like it was a litigation because I don’t see litigation but that 
one doesn’t. So was that a case of actual expense. You were just reimbursing someone for 
an actual expense? It seems awful high and it must have been for more than one person.  
 
Mr. Brennan Quintus: First there are some claims that the TORT caps for liability on 

limitations do not apply to. Use of force claims most times if their brought as a federal matter 
a civil rights type of violation the state liability limitations aren’t going to be available for a 
political sub and it can be much, much higher. So we are fighting for an over higher dollar 
amounts that way. Then inclusive of the amounts would include the defense costs as well 
that are imposed on the NDIRF.  
 
Senator Kannianen: Could you talk about the cost of your premiums in regards to it? Does 
it make a big difference between for example if the $250,000 per person, $1M per 
occurrence, if the $250,000 were left as it was, and the per occurrence rather than raising 
both of them if just the per occurrence was raised to protect more for a bigger accident or 
something. Now would that and how would that affect premiums versus raising both of them?  
 
Mr. Brennan Quintus: With regard to the limits on both sides. If you were to raise, we’ve 
been told by our actuary consultant if you were to raise the per person limit, it would have a 
higher impact on rates versus just raising the current limit. That was reflected in 2015 
discussions as well.  
 
Senator Dotzenrod: I noticed like in 2016 you looked toward the bottom and there is quite 
a bit of use of force and your saying that those limitations we have in the Century Code 
probably don’t apply in those cases. So are those awards actual expense for some sort of 
damage, hospitalization of someone with a wound or broken bones or some actual expense 
or those numbers look awfully big. They look like they would be numbers that would be in 
access of an actual expense. Is that the case? 
 
Mr. Brennan Quintus: Unfortunately, you see a whole list there and 2016 related to use of 
force. Those were DAPL related matters, so we had a whole host of issues arising out of 
those protests. The comment with regard to the TORT caps not applying to use of force. 
There are instances where those could as well. It really depends on the mechanics of the 
lawsuit and how damages are alleged. If they are alleged as a negligence type of matter, 
then it’s likely the liability limitations in the Century Code could apply. If they are alleged as 
a constitutional right violation, then it’s likely that those liability limitations do not apply. Now 
increasing the caps would likely invite in my opinion more from a civil rights violation 
standpoint. Use of the Century Code in those lawsuits versus bringing them as civil rights 
because there is a greater opportunity to recover. Right now they try to get them out of the 
negligence type realm and into the civil rights type realm because caps aren’t available and 
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there’s more opportunity to recover. But increasing damage the liability limitations I think 
would continue to invite more use of the negligence type of statute versus awards. 
 
Senator Dotzenrod: If I understood what you just said that if we raise the cap you wouldn’t 
invite more civil types of action. But if the caps don’t apply in civil types action why would that 
be the case?  
 
Mr. Brennan Quintus: They can apply. It depends on the mechanics of the lawsuit. It 
depends on what they alleging. If they are alleging just pure negligence, the caps would 
apply. If there alleging a civil right violation; it’s likely that they would not apply because they 
are coming under a different format that way. 
 
Senator Dotzenrod: I think my sense was after the hearing was that the payouts that go out 

of the fund, are in all cases limited to actual damages. I guess that’s wrong. It’s not a case 
that the payouts coming out of NDIRF are always limited to actual damages. I was under the 
assumption that especially if it went to trial that any award the judge would give could not 
exceed actual expenses. I guess that is just not the way it really works.  
 
Mr. Brennan Quintus: That is correct. There are many ways that one of our members or a 
plaintiff could end up gaining funds from the NDIRF and it could end up being damages 
arising out of an auto accident. But it also could be alleging other types of injury whatever 
the case may be. 
 
Senator Dotzenrod: If there were someone who was injured, where they slipped and fell 
and those awards sometimes are $100,000. That seems like a lot to when you slip and fall 
for $100,000. I assume those are limited to actual expenses maybe I am wrong. But, if there 
is someone who slips and falls, and they have a $100,000 of actual expense, which seems 
really high, if they have good insurance on their own, and there also is protection to the 
subdivision by your insurance fund, how does that work? Is there a priority of who pays if the 
private person’s own insurance pays it seems to me then the NDIRF is off the hook and there 
is no loss to the fund, or is it the other way around? The fund has to pay before the private 
insurance company pays. 
 
Mr. Brennan Quintus: I will make a comment on the first portion of your question. The 
numbers that are indicated on the chart as I mentioned would include defense costs as well, 
so it’s likely in any of these claims that were defending along with paying out damages. The 
second portion of that slip and fall and the priority of payment. What likely would happen is if 
someone were to be injured initially they would end up going to the doctor and whatever 
health care to receive treatment. If they had health insurance, it’s likely the health insurance 
would end up paying that initial payment in order to insure the doctor would be paid for 
services. Then the health insurer would likely segregate back against the NDIRF to recover 
those damages if it were found that the NDIRF were to be liable. That is kind of the crux of 
where we see some of these suits is finding who is liable. If it’s found that a political 
subdivision is liable that’s when payment would come from the NDIRF.  
 
Senator Dotzenrod: A lot of these payments we see over here total loss are actually 
payments from the fund to an insurance company rather than from the fund to an individual.  
 



Senate Political Subdivisions Committee  
SB2166 
January 31, 2019 
Page 7  
   

Mr. Brennan Quintus: Not necessarily. We are probably paying all sorts of different entities. 
We are working with opposing council, our own council, working with other insurance 
companies whether it is a health insurer, or auto insurer or whatever the case may be. Or we 
are working with private individuals as well. It just really depends on the facts of the claim.  
 
Chairman Burckhard: If the increase in years 2014, 2015, 2016 were they related to the oil 
activity?  
 
Mr. Brennan Quintus: That is our opinion that with the increase in population in North 
Dakota you’ve got additional services that are being asked to be put into subdivisions, you’ve 
got more vehicles on the road. You’ve got more employees out there performing activities. It 
is just a higher likelihood of additional activity. We’ve also seen a significant uptake in our 
law enforcement and correctional facility type claims. I think that would come along to with 
an increase in population. It all kinds of stands from just having more people here. I do want 
to correct the comment that I made during the hearing with regard to the history of the caps. 
Senator Lee asked a question about how the caps have kind of morphed over the years. I 
mentioned in 1970’s sovereign immunity was abolished by the Supreme Court. The first cap 
that was actually established was $20,000 per person; and $100,000 for any single 
occurrence. That was effective in 1975. In 1977 that is when they ended up increasing the 
caps to $250,000 a person, $500,000 per occurrence. So the first cap I was wrong I think I 
said $100,000/ $300,000 as a number I threw out there. It’s actually $20,000 per person- 
$100,000 was the first cap established. 
 
Senator Anderson: The last time you changed it was?  
Mr. Brennan Quintus: It was 2015. So again what I would propose to the committee would 
urge the committee a do not pass recommendation with a commitment from the NDIRF and 
the insurance department to incorporate the state risk as well and really take a look at levels 
of liability limitations not only in ND but then also across the country. Determine based on 
rate studies and those types of things and what kind of impact adjusting caps would have on 
rates and then coming back in the next session with an idea of what we recommend after 
having time to really digest what the impacts would be. We would be allowed then to adjust 
internally rather than having the quadrupling of the TORT caps thrown on our lap and trying 
to figure out we are going to rate for it. We would have time to really digest and make sure 
what’s being out there is fair to our political subs.  
 
Senator Dotzenrod: The kind of work you intend to do over the interim is it the kind of work 
that would be benefitted by having some public hearings like in a legislative interim study or 
are you thinking more of an actuarially gathering of information from actuary tables and the 
trends in these kinds of occurrences and working internally more than gathering information 
from the public in the way that an interim study might do? 
 
Mr. Brennan Quintus: Our intent would be to study from an actuarial standpoint in finding a 
way we can spread that cost risk out to our members any more in a measured manner rather 
than having a quadrupling like what could happen and put in the bill and jump to conclusions. 
We would like to really dive in and figure out the impact of those caps, and then again through 
whatever mechanism we would need to accomplish this having legislation introduced again 
in the next session if we found the TORT caps are out of step or out of line and then have a 
hearing process and input that way. 
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Senator Judy Lee: I have great respect for Sen. Dotzenrods’ question there, but I think thisis 
one of those examples when the experts are going to have the opportunity to work together 
and I think that would be beneficial. My experience has been very positive in trusting in the 
people who tell me they will do that to see and they do it. Then they bring a report back to us 
in the next session or whatever happens to be. But I think it would be it would certainly be 
beneficial to have the folks with the expertise in this area be involved with this. It’s not that 
legislators aren’t smart enough to listen to information about all of this, but I don’t know that 
they are going to be able to add as much to it as the parties that you just mentioned in putting 
it together. So I personally would be quite comfortable with allowing those offices who have 
the major responsibilities in this sit down together and get this figured out. We know that they 
are all available for public comments that are here for legislators as well and then come back 
and I am confident they will do what they say they are going to do.  
 
Senator Dotzenrod: I think the only concern that I have about this subject matter is what I 
thought I heard when we had the first hearing that there have been cases where actual 
expenses the actual cost to someone injured has exceeded the cap. In that case I felt there 
was a little bit like somehow we got somebody down there that if one of our subdivisions 
through some negligence and has created an injury, and that injury actual cost went over the 
cap, it just seemed like what we then we imposed on that individual very significant setback 
economically and not really been able to address it in any way. Too bad, you’re out. Maybe 
their private insurance if they had private insurance would’ve covered that gap, I guess I don’t 
know enough about the subject.  
 
Senator Judy Lee: I agree about we don’t someone being harmed but we didn’t hear 
whether or not the individual’s private insurance had any impact on this at all. I am not much 
interested in super ceding the private insurers responsibilities in these issues either. So that 
is what I would like to hear them figure on how we can do this better to make sure that 
everybody is kept whole in the best way, but that the responsibilities of the private insurers 
are here. I am not going to encourage people to give up their insurance so that the political 
subdivisions pay. 
 
Mr. Blake Crosby, North Dakota League of Cities and a member of the NDIRF Board of 
Directors. (32:20-33:40) Let me assure you as the discussion has gone around the table that 
we take this very seriously. We will perform the study with OMB and the state in the interim 
and come back to you with our results. As you have had a number of discussions around the 
table this morning, you can see the complications that are involved in the insurance 
environment, and I agree with Senator Lee that putting persons in there that do not have the 
expertise and I certainly don’t have that expertise, would severely complicate the 
conversation. We will work with the state and OMB and the NDIRF Board of Directors. We 
will come to rationale and logical and prudent decisions and we will get those back to you in 
the next session. On Senator Dotzenrod last comment, we are in a very litigious environment. 
The more you allow yourself to be sued for the more you’re going to get sued. I mean it is 
just a fact of life. You have my assurance we will carry this forward and will get to you with a 
report. 
 
Chairman Burckhard: We have heard a lot of testimony today. What do we want to do with 
2166? 
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Senator Anderson: I move do not pass on 2166 as not amended. 
2nd: Senator Kannianen 
Roll call vote:  
 
Committee Discussion:  
Senator Dotzenrod: I just want to comment that I am going for the do not pass, but I am 
casting that vote with sort of trust. I am extending some trust here to those parties who are 
here today that they are going to, as what we are operating on is just sort of a verbal 
commitment here. As Senator Lee said, generally speaking we’ve can almost count on that 
being delivered on to us. If I thought that for some reason we wouldn’t make headway. I do 
think this is something where it’s probably is better than an interim study. What you get in an 
interim study is a lot of people getting anecdotal information which you really need is an 
understanding of what’s going on in our culture. Are we headed to more increasing litigation 
and are we looking at a growth in award that are exceeding actual expenses? That would be 
concerning to me. It was good to have that information.  
 
Senator Anderson: I agree with Senator Dotzenrod and one additional thing the study will 
give us is we’ll be able to predict the cost for our political subdivisions based on whatever 
things are recommended because by then they will have some good actuarial figures and 
we’ll be able to tell what the cost will be. The burden we’re putting on the political subdivisions 
when they redo their budgets.  
 
Chairman Burckhard: So this study is going to be with NDIRF, Office of Management and 
Budget and the state? Is that the thought? 
 
Senator Diane Larson: I am kind of struggling with my vote. I was thinking I will vote for the 
bill because of the testimony from Senator Vedaa saying that this girl who drowned and she 
was paid the $250,000 didn’t cover her hospital and funeral expenses. So I was thinking that 
we perhaps should but then I read further in his testimony, and she referenced it, “This bill is 
reactive and I wonder if we shouldn’t amend it to require the NDIRF to adjust these amounts 
as needed in the future”. It sounds like we have the word of the NDIRF that they will do that, 
but there is nothing to require it. I don’t like to increase the taxes on the jurisdictions to be 
able to cover frivolous lawsuits at a higher level. But my dilemma is I do want to see that 
people who have some actual expenses get those expenses paid. So that is where my 
struggle right now, and I am not certain if I really know how I am going to vote on this bill until 
she calls on me. 
 
Chairman Burckhard: We have a motion for do not pass. Anymore discussion? 
Roll call vote: 5Yea 1No 0 absent - motion passes 
Carrier: Senator Anderson 
 
Senator Dotzenrod: Based on when the bill was presented Senator Vedaa, we may expect 
him to rise and give some comments on this, I would expect. He seemed very committed to 
this when he came in here.  
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