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Madam Chair Lee opened the hearing for SB2154. 
 
(00:22-2:45 ) Nicole Poolman, State Senator from District 7 representing Bismarck and 
Lincoln, ND. Introduced SB2154 and testified in favor of SB2154. Attachment #1 for 
testimony.  
 
Madam Chair Lee: In the second case that you described because I know that happened, 
the problem is maybe less with the hospital than with the fact that there wasn’t a person 
capable of being the caregiver who was doing this. So was there any availability of home 
health workers, home and community based services being brought in to help that person 
because it isn’t unusual with the excitement and the distraction of leaving the hospital even 
for a person who is mentally acute, to remember everything. So, that is an issue and I don’t 
know how we fix. Was there any reference at all at the time or did the family pursue it all 
having any home nurse help or any home community services? 
 
Senator Poolman: They were sent home without any of that in place and without asking 
about any of that. So that was my first concern. Then it took a long time for my Dad to be 
able to coordinate those services, starting from ground zero on his own without any help from 
professionals. So he kind of had to go on line and look it up to who he could call. 
 
Madam Chair Lee: That is unfortunate. Was this in a rural or urban area of the state? 
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Senator Poolman: Rural. Madam Chair Lee: There is a bigger issue with service providers 
in the rural area. We will try to work on that. 
 
Senator Poolman: I want to make the point, some people are doing a great job and that 
we’re just trying to do a little better.  
 
 
(04:35-25:25) Josh Askvig, State Director for AARP North Dakota. Testifying in favor of 
SB 2154. Please see Attachments 2-4 for testimony. Please see Attachment #5 for testimony 
of Kim Jacobson from Cummings, North Dakota. 
 
Senator Rohr: How similar is the verbiage between the 40 states? 
 
Mr. Josh Askvig: They can vary greatly. Most of them, in a broad categorization each one 
is a little bit unique. Some are very strict timelines and descriptive ways in which hospitals 
must do things and some are flexible. Ours lean more to the flexible route.  
 
Senator Rohr: I find it at times a little misleading when someone says its passed in 40 states, 
but it’s not the same act in 40 states. It’s got the same title, it’s got the same basic intent but 
the actual delivery of it is sometimes I think it makes it sound like we’ve got this exact same 
thing everywhere and it’s not a full and true statement.  Knowing that healthcare is one of the 
most regulated industries in the world, did you try another route prior to going straight to a 
new regulation?  
 
Mr. Josh Askvig: First, to respond to your earlier statement about not being applicable. All 
of the care acts across the 40 states contain the three basic provisions. At least part of it, so 
well it wouldn’t be state writes there laws a little bit differently, they are the same basic intent 
in all instances. Your second question, we met with the hospitals if there would be any other 
options or avenues but it’s always been a public policy decision and we think the right place 
for that decision to get made. 
 
Senator Rohr: Specifically, on page 2 it talks about in lines 9 through 15 the districts policies 
and procedures being sub-standard. From my basic research I looked and there are 50 
hospitals in ND and all hospitals have to comply with regulations and additionally 14 more of 
them have to comply with drug regulations so what does this add on top of those regulations 
that are already in place that admittedly are not always being implemented in the same way. 
So I am not immune to the fact that this isn’t always happening the right way, it’s just. What 
will be adding one more regulation change in the fact that it’s already required?  
 
Mr. Josh Askvig: We have a chart that actually details the difference between the Care act, 
the accreditation and the Joint Commission Standards as part of it. Essentially, I will sum it 
up in this, that there are loopholes in the Joint Commission Standards and CMS regulations 
that attract and looks to close most around relating to almost all of them focus entirely on 
family member. As we mentioned earlier, most of them give and I would tell you our 
interpretation of those instructions also provide even larger loopholes in terms in when 
instruction must be done and how it should be done. So it essentially closes what we find as 
loopholes in those instances. If you think we are only working on this at the state level; we 
have also offered comment to CMS as they’ve updated their rules along these same lines.  
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Madam Chair Lee: People are likely to name a spouse as their caregiver. If it’s a real capable 
person that’s not a big deal, but for individuals who have been married for 60 years may be 
mentally acute, but physically unable to help with care giving. So where do we, or how do we 
and part of it is choice of the person makes for like a care giver without thinking so much 
about whether or not the person is able to do, but more based on someone who is unable to 
be in attendance every minute of the day.  
 
Mr. Josh Askvig: I point at two things, specifically in the bill on page 3, lines 20 and 21 talks 
about consulting with the caregiver for assistance. It is pretty general language and we could 
certainly look at if you would like to adjust that section. We didn’t want to be overly descriptive 
but in other states they are stricter. There may be instances that the person they think is their 
caregiver can’t do that. When I first approached my Mom who cares for my grandmother at 
the time we were having this discussion, we were having higher care needs. I said to Mom 
that you haven’t told your caregiver as his Mom replied that she wasn’t a caregiver, I replied 
really. How does Grandma get her groceries? Well I take her. What if Grandma needs to go 
to the doctor’s appointment, who goes with her, and his Mom replied, I do. Who would’ve 
done that if you wouldn’t do that? Sometimes the caregiver doesn’t know what they are doing 
is caregiving. Again, is it perfect, probably not, but is it a step in the right direction. We think 
so.  
 
Madam Chair Lee: Durable Power of Attorney for healthcare can be done in advance to 
save some trouble. If you get racked up in a motorcycle crash and they want to amputate 
their leg and is unconscious, you should have a medical power of attorney for someone to 
help making that decisions.  
 
Mr. Josh Askvig: There are two things that I would tell you about that. First of all, we agree 
Durable Power of Attorney is a good idea. I actually figured out I got mine done before my 
parents which was totally by accident. The second thing is I hope that is the importance of 
some of the language in here that I might have glossed over. Durable power of attorney might 
make medical decisions but they might not always be the person who is actually going to be 
doing the cares at home and so there can be a distinction. There are times where they are 
should be distinctions between those two.  
 
Madam Chair Lee: I get that part. That is not confusing to me at all, except where somebody 
could when they are not in the time of stress consider who their care giver might be and if 
not there needs to be at that point to be some distinctions.   
 
Madam Chair Lee: That you would encourage people to get Durable Powers of Attorney in 
which they might actually discuss these kinds of things and recognize the need perhaps for 
home and community based care.  
 
Mr. Josh Askvig: Perfect Senator Lee.   
 
Senator Anderson: I want you to straighten out something for me. If you look on line 6 and 
7 on page 2, it clearly says a patients’ legal representative can designate this person. Why 
is this subsection 2 in there down to line 16-22 which seems to put the doctor in the middle 
between that legal representative and somebody else having to figure out who’s right here? 



Senate Human Services Committee  
SB2154 
January 15, 2019 
Page 4  
   

It seems to me that line 6 and 7 ought to take of it, and the doctor shouldn’t have to referee 
about that issue down below. If they can’t straighten that out between the patient and the 
person who’s is designated that legal representative, becomes a problem for the hospital as 
physician then will referee that business. Why is that 16-22 paragraph in there? Is it to solve 
some problem that you perceive or what? 
 
Mr. Josh Askvig: That first section you mention the line 6 and 7 essentially sometimes 
people come into the hospital already not able to make those decisions. That clarifies that 
it’s either the patient, if the patient is able to make that decision under legal guardian or legal 
representative could do. The section below essentially as I read it, and the reason it’s in the 
bill says that the hospital cannot give a legal representative or to designate if the patient can 
designate who that caregiver is. In other words, the patient is always first in who gets to 
designate the caregiver and last, those other conditions a line.  
 
Madam Chair Lee: I don’t read it exactly the same way. I do have a concern about their 
language as well. I don’t want the Durable Power of Attorney or health care designated 
person, the one who is going to be making the decisions there to be overturned because the 
person maybe. I think there is a reason for durable power of attorney for health care and I 
am not sure that I think that a.) anybody should have to referee and b.) that there should be 
any question about the fact that they would be involved if the patient would be unable to 
choose one. Because who decides what that means. What does unable to prove mean?  
 
Mr. Josh Askvig: I don’t have a great answer for you on that, but what I would tell you is the 
way that I read it, is essentially it is trying to reaffirm that that patient gets to make the 
designation unless there are other circumstances that wouldn’t allow that to happen. 
 
Madam Chair Lee: That area is so grey. Mr. Josh Askvig: If we need to work on that 
language we would be happy to do that and quite frankly we can double check, but let us 
take a look and follow up with our attorney’s actually and check on that section as well to see 
if there is a better way to say it. Or I am suspecting others might raise a question or concern 
that might have a suggestion to improve it as well. 
 
(40:17-44:06) Kirsten Dvorak, Executive Director of the Arc of North Dakota, Spoke in 
favor of SB2154. Written Attachment #6 for testimony. 
 
Madam Chair Lee: Your talking about ongoing long term care for someone who has a 
disability as opposed to the discharge giving things which this bill addresses. I am not saying 
what your saying isn’t important, I get it. What I am trying to point out is that this bill is not 
going to solve that problem. 
 
Ms. Kirsten Dvorak: That is correct, however, we do have some family members that end 
up sitting with family members for 24 hours because there isn’t staff adequate to sit with that 
member, so they are responsible for replaying that information to providers. 
 
(45:38-55:24) Melissa Hauer, General Counsel for the Hospital Association hear in 
North Dakota. Testifying in opposition to SB 2154. Please see Attachment #7 for testimony. 
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Senator Anderson: It’s apparent that there are some issues relative to this or we wouldn’t 
hear the anecdotal story from patients or patients’ families who go discharged. Now, you said 
you would be happy to work with those people, but, how does a person know who to complain 
too, if for example they were discharged and weren’t provided information or adequately in 
time and so forth? Who do they complain too to find that out? Nobody knows about the 
hospital association and if you’re willing to help?  
 
Ms. Melissa Hauer: All hospitals are required to have a person who accepts patients’ 
grievances or complaints. There's supposed to be notification within the patient’s rights that 
tells you if you have a complaint this is the person you contact for our hospital.  
 
Senator Anderson: Perhaps if the last paragraph of your testimony is correct, maybe what 
you should do is work with these people so that it mirrors what you’re already required to do, 
and then they could check it off their list and we wouldn’t have to listen to the bill every 
session. What do you think of that possibility? 
 
Ms. Melissa Hauer: That is what we are hoping to try to do in the interim when we sat down 
and talked about where are these problems and what needs to be done to address them. It’s 
hard to know how to address issues if you don’t know what they are or where they are 
occurring.   
 
Senator Hogan: My husband was in the hospital recently and I was reading the bill of rights 
and all the patients cover to cover to see how this applies in his particular situation. There 
was an absence on discharge planning and discharge follow-up kinds of concern and I could 
not get the feel. So it’s something you might want to take a look at. I think sometimes that 
confusing to people. As soon as I am discharged then who do I complain too. Just put that 
on your radar screen. The discharge complaint issue is who do you go to? How do you 
process that, and so many times it’s a crisis situation and nobody knows where and how to 
do that?  
 
Senator Rohr: At the hospital I work at, we actually employ nurses whose entire job is to 
make what we call discharge phone calls. So within 48 hours of discharging from the hospital, 
you will receive a phone call asking how it’s going; anything that you have any follow-up 
questions about etc, and that often times is where people will then put those pieces together 
and say, hey, I didn’t learn enough about this and then they try and match you up with the 
right resources or if you have a complaint get you to the patient representative.  
 
Senator Clemens: So, this is kind of falling along with Senator Anderson’s with bringing to, 
but for more clarity, on my own, has there been extensive one on one discussion with AARP 
and your association? Have you been doing a lot of discussion to figure out the give and take 
of this bill? 
 
Ms. Melissa Hauer: We have sat down with members of AARP on at least two occasions. I 
think we have tried and have asked for examples of where things are going wrong so that is 
part of what we can do as an association is speak with members who maybe aren’t doing 
things the way they should be. We’ve tried.  
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Senator Clemens: You’ve asked for specifics. Where does the improvement have to be 
made, but you’re not getting that, is that correct?  
 
Ms. Melissa Hauer:  Yes that is correct. 
 
(1:00:49-1:06:54) Chris Meeker, M.D. Chief Medical Officer at Sanford Health in 
Bismarck. Testifying in opposition of SB 2154. Please see Attachment # 8 for testimony. 
 
Senator Rohr: I actually just to thank you for voicing what the conflict in my head is, is that 
agreeing that the intent behind this is right but the vehicle is not the correct one. That’s the 
conflict that I feel within my own head. The nurse in me wants this done right, but the person 
who is at the sharp end of stick as that nurse, also knows that this while well intentioned likely 
will not fix the problem. 
 
(1:07:45-1:11:21) Maggie Seamands, Acting Director of the Case Management and 
Social Service at Sanford Health. Testifying in opposition to SB 2154. Please see 
Attachment #9 for testimony.  
 
(1:11:35-1:12:06) Courtney Koebele, representing the North Dakota Medical Association. I 
also share the concerns presented by the hospital association and Sanford Health especially 
I would like to add on page 2, section 2, I am also a lawyer, and I do work in this area with a 
group that talks about advance care planning. She testified in opposition.   
 
Senator Anderson: If we take that paragraph out then, will you support the bill? 
 
Ms. Courtney Koebele: I’m not sure. I have other problems with the bill as well.  
 
Madam Chair Lee: Asks for any other testimony. 
 
Madam Chair Lee: closes the hearing on SB 2154 
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