
19.8059.02000 FISCAL NOTE
Requested by Legislative Council

01/07/2019

Amendment to: SB 2095

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $21,502,263 $0 $21,502,263

Expenditures $0 $0 $(20,000) $21,855,845 $(20,000) $21,855,845

Appropriations $0 $0 $0 $21,855,845 $0 $21,855,845

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties $0 $6,636,938 $6,636,938

Cities $0 $6,636,938 $6,636,938

School Districts $0 $0 $0

Townships $0 $0 $0

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2095 provides two fiscal impacts. 1st, by changing the process of expending funds, we save general fund 
administrative costs by efficiencies estimated at $20,000. 2nd, the allowable grants language change has an 
estimated fiscal impact on the SDRF by $353,582 and federal revenue by $21.5 million.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

By changing the process of expending funds to a reporting requirement rather than approval each quarter we create 
efficiencies for the agency and provide better service to political subdivisions. There would also be a general fund 
savings in administrative costs estimated at $20,000, however, those savings could go up significantly depending on 
the number of disasters being administered. 

The second fiscal impact of this bill is the language change in lines 9 through 14 which allows the agency to utilize 
the Pre-Disaster Mitigation (PDM) and the Flood Mitigation Assistance (FMA) grant programs through FEMA to their 
full extent. The fiscal impact would be approximately $353,582 from the State Disaster Relief Fund (SDRF) for the 
25% cost share on the administrative management costs of $1,060,747. The actual grants, estimated at 
$20,441,516, are cost shared by 25% by the political subdivisions receiving the grants.

It is important to note that a study by the National Institute of Building Sciences Multihazard Mitigation Council found 
that analyzing 23 years of federal mitigation grants, which specifically includes projects funded through the PDM and 
FMA programs, society will ultimately save $6 in disaster recovery expenses for every $1 invested in mitigation 
projects.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

The federal revenue to our agency is estimated at $21,502,263. This is comprised of $20,441,516 in grants to 
counties and cities and $1,060,747 in state management costs. The $20,441,516 is split equally between counties 



and cities for purposes of this fiscal note. The grant amounts will be awarded based upon approved projects. This 
total grant amount to the counties and cities is offset above by $7,167,640 for the local 25% cost share.

The agency has federal authority of $9,109,413 for these grants in the 2019-21 budget request. There is no SDRF 
authority in the 2019-21 biennial budget for PDM or FMA. If this bill is passed, SDRF authority of $353,582 will need 
to be added as well as $12,392,850 in federal authority.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

As explained above, $20,441,516 will be expended in grants to political subdivisions and $1,060,747 will be for state 
management costs, mainly salary and some operating costs. Both the grants and state management costs would be 
paid through line 65 of the NDDES budget, "Disaster Costs".

The staff administering these programs would be our existing emergency specialist FTE's, approximately four. Their 
normal funding source is FEMA federal funds.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

The agency has federal authority of $9,109,413 for these grants in the 2019-21 budget request. There is no SDRF 
authority in the 2019-21 biennial budget for PDM or FMA. If this bill is passed, SDRF authority of $353,582 will need 
to be added as well as $12,392,850 in additional federal authority. This authority will need to be added to "Disaster 
Costs" line 65 of the NDDES budget.

Name: Holly Gaugler

Agency: Adjutant General

Telephone: 701-333-2079

Date Prepared: 01/08/2019



19.8059.01000 FISCAL NOTE
Requested by Legislative Council

01/07/2019

Bill/Resolution No.: SB 2095

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $21,502,263 $0 $21,502,263

Expenditures $0 $0 $(20,000) $21,855,845 $(20,000) $21,855,845

Appropriations $0 $0 $0 $21,855,845 $0 $21,855,845

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties $0 $6,636,938 $6,636,938

Cities $0 $6,636,938 $6,636,938

School Districts $0 $0 $0

Townships $0 $0 $0

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2095 provides two fiscal impacts. 1st, by changing the process of expending funds, we save general fund 
administrative costs by efficiencies estimated at $20,000. 2nd, the allowable grants language change has an 
estimated fiscal impact on the SDRF by $353,582 and federal revenue by $21.5 million.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

By changing the process of expending funds to a reporting requirement rather than approval each quarter we create 
efficiencies for the agency and provide better service to political subdivisions. There would also be a general fund 
savings in administrative costs estimated at $20,000, however, those savings could go up significantly depending on 
the number of disasters being administered. 

The second fiscal impact of this bill is the language change in lines 9 through 14 which allows the agency to utilize 
the Pre-Disaster Mitigation (PDM) and the Flood Mitigation Assistance (FMA) grant programs through FEMA to their 
full extent. The fiscal impact would be approximately $353,582 from the State Disaster Relief Fund (SDRF) for the 
25% cost share on the administrative management costs of $1,060,747. The actual grants, estimated at 
$20,441,516, are cost shared by 25% by the political subdivisions receiving the grants.

It is important to note that a study by the National Institute of Building Sciences Multihazard Mitigation Council found 
that analyzing 23 years of federal mitigation grants, which specifically includes projects funded through the PDM and 
FMA programs, society will ultimately save $6 in disaster recovery expenses for every $1 invested in mitigation 
projects.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

The federal revenue to our agency is estimated at $21,502,263. This is comprised of $20,441,516 in grants to 
counties and cities and $1,060,747 in state management costs. The $20,441,516 is split equally between counties 



and cities for purposes of this fiscal note. The grant amounts will be awarded based upon approved projects. This 
total grant amount to the counties and cities is offset above by $7,167,640 for the local 25% cost share.

The agency has federal authority of $9,109,413 for these grants in the 2019-21 budget request. There is no SDRF 
authority in the 2019-21 biennial budget for PDM or FMA. If this bill is passed, SDRF authority of $353,582 will need 
to be added as well as $12,392,850 in federal authority.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

As explained above, $20,441,516 will be expended in grants to political subdivisions and $1,060,747 will be for state 
management costs, mainly salary and some operating costs. Both the grants and state management costs would be 
paid through line 65 of the NDDES budget, "Disaster Costs".

The staff administering these programs would be our existing emergency specialist FTE's, approximately four. Their 
normal funding source is FEMA federal funds.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

The agency has federal authority of $9,109,413 for these grants in the 2019-21 budget request. There is no SDRF 
authority in the 2019-21 biennial budget for PDM or FMA. If this bill is passed, SDRF authority of $353,582 will need 
to be added as well as $12,392,850 in additional federal authority. This authority will need to be added to "Disaster 
Costs" line 65 of the NDDES budget.

Name: Holly Gaugler

Agency: Adjutant General

Telephone: 701-333-2079

Date Prepared: 01/08/2019
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2019 SENATE STANDING COMMITTEE MINUTES 

Government and Veterans Affairs Committee 
Missouri River Room, State Capitol 

SB2095 
1/10/2019 

#30635 
 

☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk: Pam Dever 

 

Explanation or reason for introduction of bill/resolution: 

 
A bill relating to the process of expending funds from the disaster relief fund. 
 

Minutes:                                                 Att #1 – Cody Schulz 

 
Chairman Davison: Call to order. Attendance was taken and all were present. We will open 
SB2095. Anyone is support of this bill? 
 
Cody Schulz, Director of Emergency Services and Homeland Security: (1.45) (see 
att#1) I support SB2095. This was filed to address two processes in Century Code. The first 
issue and most important is changing language in Code to allow compliance to Federal law. 
We need $355,000 additional to administer $20.4 Million in Federal FEMA grant funds. (3.36) 
Secondly, this bill would amend the process by which DES can expend the funds from the 
State Disaster Relief Fund. Currently it required three steps. (4.29-7.00)  
 
Chairman Davison: In adding administration part, the money you receive from the feds, we 
are just allocating back to us? 
 
Cody: Yes; when we receive they allow some moneys, but there is a cost share to that. 75% 
is federal and 25% by state for administration cost for staff to administer grants.   
 
Chairman Davison: Can the 25% be in kind? 
 
Cody: It cannot. Dollar match on the administer side. (8.07) 
 
Chairman Davison: You are getting1.7% of 75% of the3 funds to administrate?  
 
Cody: Yes, that is how math breaks down. Up to 10% of the total grants that we get and then 
we cost share 25% of that 10%. The feds would allow 2.5% but we are doing things more 
efficiently than other states.   
 
Chairman Davison: That is why we added expenses and administration. Why did you add 
administration? 
 



Senate Government and Veterans Affairs Committee  
SB2095 
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Cody: That is why we added, Yes. This is new grant funding and not associated with 
presidentially declared disaster. We will need that authority. 
 
Sen. Erin Oban: You mentioned language justifying removing going in front of the 
Emergency Commission and Budget section. 
 
Cody: From the local perspective, they are receiving the state share of those grant funds up 
to three months.  
 
Sen. Erin Oban: Do you know of anyone who has gone in front of the Emergency 
Commission or Budget section and not been approved? 
 
Cody: No. We have been approved each time. (10.07) 
 
Sen. Shawn Vedaa: I see it is a potential number; when do you know what the number will 
be? This is going to be a grant and you apply for them. 
 
Cody: Yes, that is true. It is a yearly grant cycle. Goes on the federal fiscal year. We are just 
now being awarded our 2018 grants. It is a yearly process.  
 
Sen. Shawn Vedaa: Potentially, you are looking at $2.4 million which is for 2019? 
 
Cody: That is the total biennium. 2019-2021. 
 
Sen. Shawn Vedaa:  What was the grant prior we received? 
 
Cody: It is an existing program with a new funding stream from the federal government. We 
looked at prior years and calculated the percentage that North Dakota received of the total 
pot. We estimated the future funding year pot and used the same success rate to come up 
with these estimations. 
 
Sen. Shawn Vedaa: If grant money not used can it grow. If all money is used, what do you 
do?  
 
Cody: Do you mean the authority or the federal money coming in? 
 
Sen. Shawn Vedaa: Federal money. 
 
Cody: Political subdivisions will identify a need and will apply through the state. It then goes 
before a national panel and a competitive process for the grant money. We have only had 
who were granted money and the political sub did not use the money. That is one out of 
maybe 100 grant project. The money was returned. (13.08) 
 
Chairman Davison: Can you help me with the math on how we saved $20,000 by eliminating 
the budget section? 
 
Cody: We calculated the amount of staff time to create the invoicing and process the grant 
payment to local political subs. We looked at how many payments we make over the 
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biennium and get a base hourly rate for our staff. We have to make each payments twice. It 
comes to $20 K per biennium. (14.20) It is all staff time. 
 
Sen. Richard Marcellais: What is the process with the tribal nations on this if they have a 
disaster on reservations? 
 
Cody: This is primarily dealing with Pre-Disaster Mitigation Grant Program. This is a 
voluntary application. The second portion relates to disaster declarations throughout the 
state. There was a change in Federal in 2014 or 2015 that gave Tribal nations of option to 
apply through the state or through their own sovereign powers. We have had both ways done 
in North Dakota. (15.23) 
 
Chairman Davison: Your reasoning for eliminating going before Emergency Commission 
and Budget section, is top save $20,000. You can get money to political subdivisions faster. 
 
Cody: Correct. It is a fiscal issue more for the smaller areas. Fargo, Bismarck, etc. can cash 
flow easier.  
 
Chairman Davison: Any more in support? Any against this bill?  Hearing none we are closed. 
 
Adjourned. (17.52) 
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(7.20) Mary Senger, Emergency Manager for Burleigh County and Emmons County: 
testified in favor of SB 2095 and provided Attachment # 2 which states disasters that have 
occurred in both Emmons and Burleigh Counties and the need for disaster relief funds for 
these areas. She am supporting a Do Pass on SB 2095.   
 
(9:40) Amanda Schooling, Director of Ward County Emergency Management: testified 
in favor of SB 2095 and provided Attachment # 3 which states disasters that have occurred 
in Ward County and the need for disaster relief funds for her county. I ask that you concur 
with your Government and Veterans Affairs Committee and recommend a Do Pass for SB 
2095.   
 
Chairman Holmberg: Do you have specific examples of how Ward County was impacted 
by current law regarding the repayment of debt that you occurred?     
 
Amanda Schooling:    The biggest examples is our department actually works with all of our 
57 townships to repair roads and stuff like that. In 2011, we had more roads under water than 
we didn’t.  It would take law enforcement 45 minutes to find access to a 911 call because all 
of our roads were under water. So for townships to spend more than $20,000 is more than 
most of their budgets and most of their bills were in the hundreds of thousands so they would 
have to get a loan just again because of the reimbursement process so they would have to 
wait months and months in order to get this and owing more interest every money just to be 
able to pay for this. (12.02)   
 
Chairman Holmberg:  Does anyone else wish to testify?  There was no one.  The 
subcommittee is:  Senator Hogue, Chair., Senator Holmberg and Senator Robinson.   
 
Senator Hogue: I think it makes good sense to look at these two bills together with the same 
subcommittee.  
 
Chairman Holmberg: closed the hearing on SB 2095.   



2019 SENATE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Harvest Room, State Capitol 

SB 2095   &  SB 2055   
2/11/2019 

Job # 32528 & 32534 
 

☒ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:  Rose Laning  

 

Explanation or reason for introduction of bill/resolution: 

Relating to agency requests for budget section approval (SB 2055).  

Relating to the process of expending funds from the disaster relief fund (SB 2095).   

 
Minutes:                                                 No Attachments  

 
(This bill having to do with agency requests is being heard at the same time as SB 
2095 which involves the disaster relief fund.  Both are being discussed together.)  

 
Legislative Council:  Allen Knudson  
OMB:  Becky Deichert  
 
Senator Hogue called the sub-committee to order on SB 2055.  Senators Holmberg and 
Senator Robinson were also present. 
 
Senator Hogue said he is hearing the two bills at the same time because there is a 
relationship between them because they relate to some interim spending decisions that are 
made by various entities including the budget section and the emergency commission.  He 
asked John Bjornson to come and explain the bill because he is involved in the budget 
section.  
 
SB 2055   (Job # 32528) 
 
John Bjornson, Director, Legislative Council: 
I’m here in a neutral position but here at the request of the chairman to address some of the 
provisions of the bill.  
This relates back to the veto lawsuit that we experienced at the end of the last legislative 
session.  We were asked to prepare a bill that would address the court’s decision.  The court’s 
decision was a mixed decision and with respect to the five vetoes that were challenged, the 
Legislative Assembly prevailed on four of the five.  Then there was a separate issue of the 
authority of the budget section to approve transfer of funds with respect to the Water 
Commission and to also approve their expenditure of certain funds with respect to the Land 
Department and a computer project. The court came up with a split decision.  Two of the 
justices indicated that the budget section approval authority granted in those two bills 
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amounted to a violation of a separation of powers doctrine. The chief justice dissented and 
said that it was not a violation of separation of powers and further indicated that he was not 
convinced the delegation to the budget section, if proper standards were in place, would 
violate the non-delegation of legislative authority doctrine.  Where uninvited authority is the 
unlawful delegation of legislative powers, the chief justice was unwilling to conclude that it 
also violates the principals of separation of powers. And then the other two justices also 
weighed in and said the court shouldn’t have even addressed the issue of separation of 
powers.  They addressed it on a delegation issue which is essentially where the chief justice 
was so there were not four of the five justices that are required to declare an act 
unconstitutional.  There were not four of the five in concurrence that this was an 
unconstitutional provision.   Those were unconstitutional provisions with the respect to the 
separation of powers.  So we drafted a bill for the member who is no longer here that would 
have established, by statute, the budget section which currently the budget section does not 
have a formal provision in the code.  There are several references to it and as you see in the 
bill, there are many sections that reference the budget section but there is no formal creation 
of the budget section.  We began by setting up the budget section and that is section 15 of 
the bill.  We leave the membership as it is established now and then we set forth some duties 
of the budget section which basically is in place to provide flexibility in the management of 
state funds between regular sessions of the legislative assembly and to minimize the need 
for any expense of special sessions.  It goes on to provide a list of eight factors that would 
be considered by the budget section when reviewing state agency requests.  That goes to 
what the chief justice indicated – if there were standards in place. There were bills that were 
challenged, or portions of bills that were challenged; the water commission transfers and the 
land department computer project, and simply stated “upon approval of the budget section” 
these actions could occur. There were no standards or guidelines for the budget section to 
consider when reviewing those requests.    
So what this bill does is put those eight standards or factors in place.  If the budget section 
were to take any action to approve or review a request or all the requests that are in the other 
sections of the bill, they would have to look at those eight factors.   The factor such as, does 
this comply with legislative intent.  They are all listed in section 15.  This, we believe, would 
be consistent with what the chief justice had in mind when he said that if standards were in 
place, he believes that it wouldn’t have been a delegation issue.  It’s important to distinguish 
between a delegation issue which can be fixed with standards and a separation of powers 
issue.  In some instances, we need to be careful that the legislative assembly doesn’t go too 
far in exercising authority that would be executive in nature.  We try to inform you if we see 
something that goes across that line. But with these statutory sections that are in place, there 
are reviews or approval of actions that follow in those standards we believe would comply 
with what the chief justice had in mind.  That is the intent of the bill – to codify what the chief 
justice indicated would be an appropriate way for the budget section to exercise its authority.   
  
Senator Hogue: The state supreme court made a ruling, but we know it takes four out of the 
five justices to invalidate as unconstitutional legislative actions.  So that’s sort of the basis for 
the counsels continued belief that we can do something short of amending the constitution 
that is within our legislative authority to continue to delegate some things to the budget 
section.   
 
John Bjornson:  That is correct. As long as those functions that you delegate are legislative 
functions and not executive functions.   
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Senator Hogue:  So the bill actually formalizes the appointment of the budget section, 
something we had apparently been doing informally, but in section 15 which is the guidelines 
that you referenced in response to Chief Justice VandeWalle’s dissent, why wouldn’t we say 
“and also if the budget section action is within the appropriation that the full legislature made”.  
That criteria stood out to me, as being critical.  
 
John Bjornson:  That certainly wouldn’t hurt.  I guess it was our assumption that if it’s already 
in statute or if it’s something in a bill that both houses passed, it would be a delegation from 
the full legislative assembly, but I certainly wouldn’t discourage you from adding additional 
criteria.  We somewhat based this on the legislative rules committee and their authority, but 
that would certainly be an appropriate amendment.  
  
Senator Holmberg: One of the items that comes up from time to time is the budget section, 
if it’s a large amount, or emergency commission being able to tell an agency that they can 
switch money between their various line items, but the budget section doesn’t have the ability 
to increase an appropriation that the legislature has passed.  The budget section does 
approve some monies that come in from outside sources.  I don’t think it hurts to put it there, 
but I don’t think the budget section should be able to increase an appropriation of the 
legislature.  
 
John Bjornson:  We were somewhat baffled by two justices saying the emergency 
commission would be a more appropriate body to make these decisions than the budget 
section.  That’s an even smaller group of people making that decision.   
 
Senator Robinson: I like the idea of legitimizing or the formality of establishing the budget 
section.  We never increase budgets but by formalizing the existence of the budget section, 
perhaps there should be some language that would speak to the ability of the budget section 
to accept these grants that come in between sessions, during the interim – just to clarify the 
role and responsibility of the budget section so we have it in black and white.     
 
John Bjornson:  The idea of the budget section, at least in this bill, historically has been to 
grant some degree of flexibility to the executive branch of government because you meet 
once every two years.  You also give many agencies a significant amount of flexibility through 
continuing appropriation authority and the ability to accept funds.  For example, historically 
in the Governor’s office budget, you give the governor broad authority to accept gifts, 
donations, federal monies and expend those funds with very little or no oversight. Should 
there be more oversight over that oversight of actually accepting those federal funds or other 
funds – am I correct? 
 
Senator Robinson:  Yes, I would agree with that but the very nature of the budget section 
allowing them to do that provides an opportunity for the legislature to review and critique what 
they did do with those dollars even though it might be months later when they report back at 
the next session.  Maybe we need to tighten up the requirements and expectations of the 
legislative assembly.     
 
John Bjornson:  Now that you’re starting to review some of the agency budgets, some of 
the staff have indicated that water commission would be granted flexibility subject to budget 
section review.  When we had that discussion, there was a question of whether we can do 
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this.  We are hoping that if this bill would pass, it would go one step in legitimizing that again. 
One of the things that occurred to us was if that authority was vetoed again post session, or 
if there were some judicial determination again that certain budget section review isn’t 
appropriate, at some point you may want to consider if you want to grant that flexibility.  They 
say they want flexibility, but we don’t want any oversight.  Maybe the time has come to include 
in this bill or somewhere else, that if due to executive or judicial action the authority of the 
budget section to review these decisions or these approved transfer of funds is eliminated, 
those provisions in other bills are repealed.  It would be a contingent repeal on another portion 
of another bill to take away that flexibility. Sort of a counter move.  
 
Senator Hogue: We just voted to give the governor continuing appropriation authority for 
dollars that come into his agency.  We also voted not to have annual sessions.  In light of 
those two votes, this SB 2055 is a good compromise. It’s not what a fiercely sovereign 
executive agency would want, but it adjusts for the realities that we have; we’re not going to 
meet annually.  Sometimes we want to give that continuing appropriation authority and other 
times we want to forward look.  I think SB 2055 represents good policy and is a reasonable 
reaction to the supreme court decision and to the vetoes.  
 
Senator Robinson: Would you suggest we need any addition or refinement to the language 
or do you think the way the bill is drafted is sufficient?   
 
Senator Hogue: I think it’s sufficient. We may tweak the criteria as time goes by, but I think 
there will always be this tension between continuing appropriations that we give on an ad 
hoc basis and budget committee oversight.  I think that will continue.  
 
 
SB 2095 (Job # 32534) 
 
Senator Hogue: (Talking about the emergency commission) He asked John Bjornson for 
comments.  
 
Allen Knudson, Legislative Council:  This same section is being amended in SB 2055 as 
well.  If you look at section 6 of SB 2055, under current law, the legislature appropriates the 
money to the adjutant general from the state disaster fund.  Before they can spend it, they 
need to get emergency commission and budget section approval.  That’s been the process 
up until now.  Once the legislature does make an appropriation, that it can hold or kind of 
keep strings attached to it, so the way 2055 amends it is to simply say that the adjutant 
general report to the budget section before it makes the expenditure on what the 
expenditures are going to be.  In SB 2095, there expanding the use of the fund and then they 
report after they make the expenditures. That’s the difference between the two sections.  
Senator Holmberg: What does the language mean when you say ‘they report’?  It doesn’t 
say they get approval; they just have to report because what you’re saying is that the court 
was clear that the budget section should not be overruling the legislature which one could 
argue happened during the last interim.   
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Cody Schulz, Deputy Director, Department of Emergency Services (DES) and Director, 
Division of Homeland Security: 

SB 2095 was an agency bill that we put forward to solve two problems.  The one half was 
addressed in 2055 regarding process on the emergency commission budget section.  The 
other piece, lines 9,10 and 11 specifically relate to aligning some language in Century Code 
with changes in federal law.  In 2018, there was some changes to the Disaster Recovery 
Reform Act which amended the Stafford Act as it relates to which types of grants we do state 
cost shares with. I would respectfully request that if we do make any changes regarding lines 
12,13 and 14, that we’d look at those other changes in a separate light.  I’d be glad to answer 
any questions on either of the two issues that we’re trying to address.    
 
Senator Hogue: Lines 9-10 are addressing a separate policy concern than lines 11 and 14?  
 
Cody Schulz:  That is correct.  
 
Senator Holmberg: If we utilize the language in 2055 to resolve the one issue, if we follow 
your suggestion, we’re going to have to amend one of the bills.  So do we amend this 
language in 2095 into 2055 and just have one bill?  Or utilizing that section, we’d have two 
separate bills?  We can do either one.  
 
Senator Hogue: Yes, we have to decide whether we’re comfortable with the reporting versus 
reporting after they made the expenditure. 
 
Cody Schulz:  In an administrative perspective, the reporting is something we’re absolutely 
willing to do in any form or fashion.  The concern I would have in getting the approval or the 
report before the expenditure, is it could, depending on how the language in 2055, I would 
ask for some clarity in what “before” meant.   How would we administratively accomplish 
that?  Would we do monthly reports, quarterly reports? By which, if we are submitting it before 
making those expenditures, there may be a delay in getting the money out to the local political 
subs.  
 
Senator Holmberg: One of the issues that has constantly come up in this area is a contractor 
does work – for some disaster, or whatever, the bill will be paid, but if we have to wait until 
the budget section approves, the contractor is on the hook for two, three, four months waiting 
to get paid even though the legislature has appropriated the money for that very purpose.    
 
Senator Robinson: I can recall instances in the past few years where we’ve been in this 
situation.  The reporting after the work is all done?  Does it take some of the meaning out of 
the reporting?  It’s almost a rubber stamp.  Would some legislators have a problem? 
 
Senator Holmberg: But that is what happens in a lot of situations in the state budgeting. You 
pay the bills and there’s either an audit or a report to the legislature.   
Senator Robinson: Those who are concerned about that issue is that the only course the 
legislature would have is to do something the next time around.  
 
Cody Schulz:  Given some discussion with our legal counsel and looking at the language of 
2055, the question came up again, we are talking about appropriated funds that were 
previously appropriated. We did not have an answer that if we are submitting these to the 
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appropriation committees, do they have the authority to renege on those funds within the 
current session or is it simply a recording function as its written right now.  Simply, the before 
the fact reporting versus an after the fact reporting.   
 
Senator Robinson: I was disappointed in the actions this past year when we caused your 
agency to jump through and delay.   There are some legislators who are sensitive to these 
issues.  
 
Senator Hogue: 2055 contains a reporting – before you expend, you report. There is no 
ability for the budget section to delay that.  It’s just a reporting requirement as we just passed 
in 2055.  Are we OK with that? 
 
Senator Holmberg:  Notification doesn’t mean then under that interpretation of what’s written 
there. It doesn’t mean that you have to wait a week before the budget section meets.  You 
have the bill that is going to be audited anyway that someone has performed a function, the 
state owes them the money and you notify the budget section or however that is done through 
the chairman of the budget section, etc. and then you go ahead and expend the money.  
 
Senator Hogue: It sounds like we’re still comfortable with what Mr. Knudsen has pointed out 
to us.  You notify in advance but no withholding of any spending authority.   
 
Senator Robinson: Go with two bills or everything into one? 
 
Cody Schulz:  I need lines 9, 10, and 11.   
 
John Bjornson: Just put it in the similar language in both the reporting into 2095 so there 
isn’t a conflict between 2055 and 2095 with respect to the budget section and the reporting 
function.  That way it’s not left to the code reviser to try and figure out how to resolve that 
conflict. So if that language was the same and then the other language they need, with 
respect to the other portion be left as is in 2095, we can reconcile those in codification.    
 
Senator Hogue: You’re saying to transplant the language in 2055 into 2095?   
 
John Bjornson:  That is correct.  
 
(Vote #1) 
Senator Robinson: Moved to move the language of 2055 into 2095. 
Senator Holmberg: Seconded the motion.  
Voice vote consensus.  
 
Kelvin Hullet, Bank of North Dakota: In section 19 of SB 2055, there are two sections of 
session law that are repealed.  In particular, with the BND, is section 10 of chapter 19 of the 
2017 session laws. The last legislative session, we made a series of actions with the Western 
Area Water Supply (WAWS) including consolidating their notes with the BND and also 
bringing in $25M general fund loan into that note, so we have about an $88M note with 
WAWS.  As part of that, we had worked with the legislature to put in place a secondary 
repayment source, so the first repayment source is the industrial sales and revenues from 
that.  The secondary repayment source, if they happen to run short is the ability to go to the 
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legislative council and the Industrial Commission and let them know that the WAWS is going 
to be short and they can direct the State Water Commission to make up the rest of that 
payment either to the bank or if we ever bond, from the Resources Trust Fund.   When section 
19 was put in and repealed those session laws, it repealed our secondary repayment source 
and we would like to bring that repayment source back in.    
 
Senator Hogue: How did that get into this bill?  It doesn’t seem related.   
 
John Bjornson:  section 9. 
 
Allen Knudson: There was another section that the Industrial Commission was to evaluate 
the WAWS for this interim and come up with a plan to refinance.  It’s two options.  This 
legislature would deal with that issue again because this was just a section of session law 
that was taken out.   
 
Kelvin Hullet:  To clarify – there were various sections in that bill and one was for the 
Industrial Commission to conduct a study of the WAWS to determine if the assets could be 
leased or sold.  The conclusion was that they could not lease or sell those assets.  Based on 
that there were two pathways in the law of which we took pathway B which basically says 
that there is not going to be any lease or sale of the assets and therefore we move forward 
with longer term financing related to WAWS.  That section did expire.  We did not intend for 
the secondary repayment source to expire as part of that.   We anticipated that to be an 
ongoing obligation of the Water Commission.   
           
Senator Hogue: Has this subject been broached with the Water Commission budget?   
 
Kelvin Hullet:  We’ve worked very closely with the State Water Commission on this issue 
and they’re very aware of the secondary repayment source in their obligation.   
 
Senator Robinson: This issue hasn’t been discussed in the SB 2020 subcommittee with the 
Water Commission this session.   
 
Kelvin Hullet:  This was just a continuing obligation.  We’ve discussed it with staff.  
 
Senator Hogue: There are all kinds of things in this bill that are jumping out. I think this needs 
some study.  This is not what I’d characterize within this subcommittee’s realm.  I see this as 
being in the Water Commission’s authority.   
 
Allen Knudson:  That was one of the reasons we put it in was because it was in session 
laws and it depended on the Industrial Commission review. So that’s the reason we took it 
out feeling that this session could decide whether that should continue potentially in the Water 
Commission bill.  
 
Senator Holmberg: That’s a bill has a lot of issues too.   
 
Senator Hogue: We’ve been focused on budget section authority, interim authority and this 
is relating to the security of the BND in the event the initial collateral fails or defaults.  I think 
this should go to the Water Commission.  
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Senator Holmberg: And then amend this to take out section 19 and then when the Industrial 
Commission budget comes over, if it’s still something that has not had some kind of 
resolution, I’m sure you will be back to remind us.   
 
  
(Vote #2) 
Senator Holmberg: moved to approve SB 2095 as amended. 
Senator Robinson: Seconded the motion.  
 

A Roll Call Vote was taken:   Yes:__3__   No:__0__   Absent:__0__.  
     Motion carried.   
 
 
 
 
 
 
 



2019 SENATE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Harvest Room, State Capitol 

SB 2095  
2/13/2019 

JOB # 32703  
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:   Alice Delzer  

 

Explanation or reason for introduction of bill/resolution: 
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Chairman Holmberg: opened the hearing on SB 2095. All committee members were 
present. Chris Kadrmas, Legislative Council and Stephanie Gullickson, OMB.   
 
 Senator Hogue: Stated this bill is a companion bill to SB 2055. he submitted Attachment # 
1. Proposed Amendment # 19.8059.01001 and explained the amendment.   
 
Senator Hogue: Moved the amendment.  2nd by Senator Robinson.  A voice vote was 
done, it carried.  
 
 Senator Hogue: Moved a Do Pass as Amended.  2nd by Senator Robinson. 
 
Chairman Holmberg: Call the roll on a Moved a Do Pass as Amended on SB 2095.  
 
A Roll Call vote was taken.  Yea: 14; Nay: 0; Absent: 0.  Senator Hogue will carry the 
bill.  
 
The hearing was closed on SB 2095.          
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