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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to create and enact chapter 32-29.4 of the North Dakota Century Code, relating to 
adoption of the Uniform Family Law Arbitration Act. 
 

Minutes:                                                 2 Attachments 

 
 
Chair Larson opened the hearing on SB 2063. 
 
Gail Hagerty, Uniform Law Commissioner and District Judge for the South Central Judicial 
District, testifies in favor of the bill (see attachment #1) 

 
(11) Senator Myrdal: Page 2 of your testimony you mention child-related disputes. Why did 
we decide to exclude that?  
Judge Hagerty: As drafted the act requires different things for deciding child-related 
disputes. The review standard is such that the court would probably have to redo it anyways 
so there wouldn’t be any great savings in time. We think the District Court Judges who have 
dealt with these issues over a period of years would be better able to deal with the issues 
with regard to parenting and child support. We didn’t feel that was a tool that would be 
particularly helpful. We felt that that should be left where it is and not moved to an arbitration. 
I know the family law attorneys in the state particularly in the Fargo area who would urge that 
the arbitration statute include those disputes. Representative Klemin chairs our state 
commission. He put the issue before all of us and there was a vote. 
 
Vice Chairman Dwyer: Do we have any laws in the books now regarding arbitration? 
Judge Hagerty: Yes, we do have a Uniform act with regard to arbitration and this makes 
reference to it in the body of the act. 
 
(13:15) Megan Carmichael, UND Law School Student, testifies in favor of the bill. 
Carmichael: I am currently interning for the State Bar Association of North Dakota. My 
Executive Director Tony Weiler is away testifying on another bill and has asked me to step 
in. We have a history at the State Bar Association of support Uniform Law, and we encourage 
a do pass on this bill. 
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(14) Parrell Grossman, Member of ND Uniform Law Commission, testifies in favor of bill 
Grossman: I am simply here to endorse this legislation and ask you to give it a favorable do 
pass. Based on my own experiences this is a very thorough vetting process to sit through 
these meetings as they parse these word by word, argue and debate. I think this is a great 
product and I fully endorse it. 
 
Chair Larson: I am not an attorney and as a lay person reading through this with the Judge’s 
explanations, I felt like I understood what was being said. I appreciate this. 
Grossman: Thank you, this is due in large part by Judge Hagerty. 
 
Senator Myrdal: How many members and how often do they meet? 
Grossman: I think it’s 9 days from start to finish. 
Judge Hagerty: North Dakota has 9 or 10 Uniform Law Commissioners including 
representatives of the House and the Senate. The Governor appoints a Judge. We have life 
members, people who have been members for at least 20 years, and I’m honored to be one. 
We meet for an annual meeting every summer, at least 7 or 8 days, and we usually read 13 
acts during that period of time- some for the first time and some for the second time. Then 
after we’ve read everything for a second time, there’s a vote by the states. Each state has 
an opportunity to vote on whether the act is to be a uniform act or not. There are generally 
250-300 commissioners attending each summer. When we do this reading, it’s not with a 
small group, it’s with the whole group and everyone is invited to get up, make comments and 
ask questions. It’s an interesting process that you must get tuned into. 
 
Vice Chairman Dwyer: How many states have adopted this particular Uniform Act? 
Judge Hagerty: It’s a relatively new act. Two states- one by rule and one by statute.  
Grossman: It’s a real chance to take leadership and be one of the states to adopt it. 
 
Chair Larson: But all of the states agreed that they were going to take it to their state for 
adoption. 
Grossman: Almost all. Oftentimes there are outliers. 
 

 
Senator Myrdal:  Moved a Do Pass 
Senator Bakke:  Seconded. 
 
A Roll Call Vote Was Taken: 6 yeas, 0 nays, 0 absent. Motion carries. 
 
Senator Bakke will carry the bill. 
 
 
 
 
 
 
 
Further information was provided by Judge Hagerty regarding the Uniform Family Law 
Arbitration Act (see attachment #2). 
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Committee Clerk:   DeLores D. Shimek by Marjorie Conley 

Explanation or reason for introduction of bill/resolution: 
 
Relating to adoption of the Uniform Family Law Arbitration Act. 
  
 

Minutes:                                                   1 

 
 Chairman Koppelman:  Opened the hearing on SB 2063. 
 
Judge Gail Hagerty, Uniform Law Commissioner and District Judge for the South 
Central Judicial District:  (Attachment #1) Read Testimony. Stopped 12:11 
 
Vice Chairman Karls:  So this deals only with the division of property.  Not child custody? 
 
Judge Hagerty:  Yes, that is correct that this has nothing to do with regard to parenting. 
 
Vice Chairman Karls:  So that step is done by the judge only? That is not subject to   
  arbitration and mediation? 

 
Judge Hagerty:   It is subject to mediation and mediation is provided through the supreme 
court in all of the cases that involve parenting time.  Arbitration would not be an available 
tool to be used.  Mediation allows parties to reach an agreement but if they don’t reach 
an agreement the mediator cannot force one on them.  The mediator doesn’t make decisions, 
the mediator just helps them communicate and try to reach a decision. 
  

     Rep. Rick Becker:  I am looking at Section 23; appeal. Do I understand correctly if 
     you choose to go through an arbitrator, the process is the same?  You don’t go to district and  

then supreme court you just go straight to the supreme court? 
 
Judge Hagerty:  You might ask to have the arbitration set aside in the district court if 
the arbitration is confirmed by the district court, then the appeal is directly to the supreme 
court. 
 
Rep. Rick Becker:  So the opportunity exists, and the arbitrator comes up with the decision. 
One party heartily disagrees, then they have the opportunity and the time frame in which 
they can express their disagreement and it goes to the district court.  
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Judge Hagerty:  The only grounds in which you can object is if there is corruption or the 
arbitrator wasn’t impartial.  It is not result oriented it is just the only thing that you can object 
to is the process.  It would have to be something like the arbitrator made a decision that was 
grossly contrary to the evidence because the arbitrator was not fair and impartial.  
 
Rep. Rick Becker:  This arbitration arrangement fully supplants the district court for the  

 purpose of family law property and spousal support?  
 
Judge Hagerty:  This party’s agreed to that and if we go to arbitration and if the arbitration 
award is confirmed, it takes the place of the district court judgement and that’s what the 
appeal is from. 
  
Rep. Paur:  Property means real and personal? 
 
Judge Hagerty:  Yes. 
 
Chairman K. Koppelman: What has happened now with arbitration? 

 
     Judge Hagerty:  There is nothing that prohibits parties from arbitrating decisions with 
     regard to properties.  There isn’t a framework laid out for that.  Mediation is favored 
     and has been encouraged to the extent that the supreme court provides for six  
     mediation sessions for parents when there are child related disputes.  That however 
     doesn’t cover their property disputes.   

 
Chairman K. Koppelman: If this passes is it your opinion or expectation that cases would 
move away from mediation and more arbitration would occur? 
 
Judge Hagerty:  Not at all.  Mediation will still be the dispute resolution option for people that 
have child related disputes. This is another tool but it is going to deal with something that 
isn’t mediated at this time.  
 
Chairman K. Koppelman: Why are property issues not mediated?  
 
Judge Hagerty:  It is because mediation is provided by the state. 
 
Rep. Jones:  On Section 14;  I assume the parties agree as to what they are going to do 
and then somewhere down the road they decide to change their minds then this has 
to go before a judge and he verifies that everything is done properly and if they say 
yes, it was done properly then it can be enforced as a judgement?  
 
Judge Hagerty:  An arbitration award doesn’t have the effect of a court order, it is just 
an arbitration award. Routinely those awards will be brought to the court and they will 
ask the court to confirm the awards just so the parties can move forward.  There doesn’t  
have to be a dispute before that happens that just regularly happens. 
 
Rep. Jones:  How often do they go through arbitration and it fades away. 
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Judge Hagerty:  I have had one case in my 20 years as a district judge where an arbitration 
award was disputed.  Then it was confirmed and went to the supreme court.  
 
Rep. Rick Becker:  What is the advantage to the two parties?   
 
Judge Hagerty:  If you wanted to put a 3or4 day trial on my calendar, you might be looking 
at late 2020.  The advantage is you can get the issue resolved more quickly.   
 
Chairman K. Koppelman: Where is reality on arbitration when some say that it is costly 
and others say it is not costly. 
 

     Judge Hagerty; Nobody has to arbitrate.  They might choose to wait and go to district court. 
     It is a completely optional tool.  Nobody is forced to anything. 

 
Chairman K. Koppelman: Section 6; how does that work when that is all done? 
 
Judge Hagerty:  This is before the arbitration begins.  The judge would have to look at the 
contract they entered into and the judge might have to make a decision there. 
 
Chairman K. Koppelman: Section 5 is notice; where does that happen? 
 
Judge Hagerty:  There has been an agreement to arbitrate, then the dispute comes along 
and one of the parties says okay I am giving you notice that I want to arbitrate this dispute. 
 
Rep. Satrom:  Has this been used a lot around the country? 
 
Judge Hagerty:  We are probably in the middle of the pack.  I think it is being done.   
 
Rep. Satrom:  So you are part of the commission that put this together.  Do you have any 
issues with this? 
 
Judge Hagerty:  I think this is a very good act.  There is nothing I would change in it. 
 
Vice Chairman Karls:  What happens when the parties maybe weren’t married and there 
are children involved and property?  Whose law of arbitration prevails when they could be in 
different states? 
 
Judge Hagerty:  I don’t think it could be arbitrated then.  We are currently drafting a new act. 
It is called the Economic Rights of Non Married Cohabitants, which should be ready in 
 3 or 4 years, and then I might know the answer. 
 
Rep. Simons: Where would this be used? 
 
Judge Hagerty:  It may be parties have been married 30 years and they have developed a 
business and they also owned farm property and some minerals, now they are at a point 
where there would be an equitable distribution of their property and they may choose to 
arbitrate because they might prefer an arbitrator with expertise in land values or someone 
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who would have significant knowledge of the value minerals, so they might choose to 
arbitrate rather than waiting for a court date. 
 
Chairman K. Koppelman: Would this typically be used with cases like you just described or 
a case where a family does have young children might opt for this option. 
 
Judge Hagerty:  Generally child support is done at the outset so there isn’t a lot of time 
there.   
 
Chairman K. Koppelman: If there is a couple that agrees on everything could they mediate 
themselves? 
 
Judge Hagerty:  Yes, people do that and it is quite a gift to their children. 
 
Chairman K. Koppelman:  We encouraged more mediation because of our adversarial 
system and the courts. 
 
Judge Hagerty:  When we do try a parenting case you have to have a strongly worded 
decision or you get overturned by the Supreme Court. 
 
Chairman K. Koppelman: Are we going to see prenuptial agreements because of this? 
 
Judge Hagerty:  I don’t think so.    
 
Chairman K. Koppelman: With the uniform laws, what are the benefits of these laws from 
state to state?  In this case where one parent lives in another state wouldn’t it be the in the 
state where the divorce is filed where the arbitration is done, is going to rule and if that is  
the case why is uniformity important here? 
 
Judge Hagerty:  If parties enter into an agreement here in North Dakota and later move, 
it is predictable what the result will be at the laws of uniformity between the states. 
 

     Chairman K. Koppelman:  If they later move, it wouldn’t affect the prior arbitration and 
      court action on their divorce would it? 

 
Judge Hagerty:  It allows predictability for people who move between states.  
 
Megan Carmichael, State Bar Association:  The vetting process for uniform laws 

 is very thorough and we have a history of supporting uniform laws for the state bar 
 association and that is why we encourage a Do Pass for this bill. 
 
Opposition :None 
 
Neutral  
 
Hearing closed. 
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Rep. Roers Jones:  Motion to Do Pass. 
 
Rep. Karls:  Second. 
 
Roll Call Vote  Yes  13  No  0  Absent  1 
 
Rep. Roers Jones is the carrier. 
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