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A bill relating to tampering with or damaging a critical infrastructure facility or a public service; 
and to provide a penalty. 
 

Minutes:                                                 10 attachments  

 
Chair Unruh: Attendance was taken; all members were present. The public hearing was 
opened.  
 
Senator Myrdal, District 10; introduced the bill (0:33-9:16) This is a bill to strengthen 
North Dakota’s century code as it relates to intentional destruction of infrastructure located 
throughout our state. We have several pipelines that go through our district; in 2016, two 
actors were flown in from out-of-state, with the intent to damage or destroy a pump station in 
Pembina County. They managed to do so to some degree. That is why I am here. Law 
enforcement at the time felt there was not enough deterrent in our current law to deal with 
that. These two actors got arrested; one got a 1-year sentence, they served six months or 
less. They have recently appealed that sentence, the North Dakota Supreme Court denied 
that appeal. I have had input from other states, Oklahoma, Kentucky, Wyoming, three state 
that have dealt with this issue. However, I want to reiterate, this is North Dakota legislation, 
drafted with the help of legislative council and a lot of outside council. It is not a copy of a bill 
from another state. There has been an increase in the nation in the past few years of 
trespassing on critical infrastructure with the intent to damage. We all depend on 
infrastructure for our daily lives. Examples include stopping the flow of a pipeline, which can 
cause pressure to build up, and increasing the risk of explosion; while peaceful protest is part 
of an American’s rights, causing damage and putting people at risk is not a part of that right. 
Another example could be a hospital using electricity running incubators for newborn babies 
or a surgeon in the middle of surgery; our water supply depends on power to serve all of us. 
Damage to our infrastructure could be deadly.   
There are also environmental concerns, in our state, we have these infrastructures in oil, gas 
and lignite, damage to these could cause environmental damage for decades. The list is 
exhaustive. SB 2044 is intended to preempt acts of intentional trespass or damage to our 
structures by strengthening our century code. Critical infrastructure facilities defined in our 
bill, specifically correspond uniquely to North Dakota, however it also corresponds to the 
Federal Homeland Security list of critical infrastructure categories, specifically called out to 
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be monitored for their unique and interrelated importance to America’s national security and 
economic security. The Federal Department of Homeland Security, critical infrastructure 
facilities are considered so valuable to the US that their incapacitation or destruction, would 
have a debilitating effect on security, national and state economic security, national or state 
public health or safety or any combination thereof. North Dakota critical infrastructure 
facilities require unique and expanded measures to be protected. Let me assure you that the 
First Amendment rights are not affected by this bill in any way. Only intentional acts of 
unlawful trespass and or damage to critical infrastructure facilities are applicable under this 
statute. With input from legal counsel we have ensured that this does not affect or violate the 
First Amendment. If speech activity causes damage to or blocks lawfully protected access to 
a critically protected infrastructure, that activity has gone beyond the free speech protections 
of the First Amendment and the perpetrators can be held in violation of the law. This principal 
is widely accepted in First Amendment case law, and this bill does not change any 
established principles of law around the First Amendment.  
As groups and or persons hiring actors to come to our state to intentionally do damage to our 
critical infrastructure needs to be deterred and addressed in law. If such conspirators are 
proven section 3 allows the prosecutor to assess this larger fine. As far as the fine, and the 
legal terms of what the judge will do, I’ll refer that to experts. If they fine perpetrator $5,000 
and it is proven that they are hired by instate or out of state co-conspirators, this law says we 
can fine them ten times the fine.  It is not freedom of speech to hire people to trespass and 
cause damage. Senate Bill 2044 clearly sets forth the consequences of doing so, so there 
will be no doubt as the prosecutions authority on this issue.  
Why such a big fine? A strong deterrent needs to be sent to individuals and group who might 
consider this action in our state. This bill does not seek to criminally prosecute organizations 
who encourage people to peacefully protest. There is no potential for groups such as 
churches to be criminally processed under this legislation. It does not provide the potential 
for landowner who may accidently strike a pipeline, a power line or other infrastructure to be 
subject to criminal prosecution. This bill provides a useful tool for law enforcement to 
prosecute intentional acts of damage on critical infrastructure.  
Presented an amendment. (Please see attachment #1) There are no substantive changes, 
just properly defining and renaming terms.  
 
Bette Grande, The Heartland Institute (11:34) Testified in support, see attachment # 2. 
Critical infrastructure faces many natural disasters over time, these cause shutdowns and 
damage and are very difficult for people in their everyday lives we can’t control natural 
disasters but we can protect the critical infrastructure as best as possible from them. What 
we shouldn’t have to do is worry about chosen damage to our critical infrastructure. Please 
do due diligence to this legislation, which has been worked through by many organizations 
and we feel the great importance that we set a precedent that when someone chooses to 
break our laws that they be held accountable for doing so. As we wouldn’t want people to 
feel like its ok to vandalize your home, property rights are very important. In our modern day 
lives, we are dependent on these pieces of infrastructure, our daily activities and our lives 
shouldn’t be put at risk because of someone else’s dangerous actions. Passed American 
Chemistry Council testimony (Please see attachment #3) 
 
Commissioner Julie Fedorchak, Public Service Commission (13:51) Testified in 
Support. Every national meeting, I attend, protection of critical infrastructure is a huge topic 
of conversation. We’ve seen it in North Dakota. As we come more dependent on energy and 
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all that it supplies us for our daily lives, everything we do depends on it. We have to have the 
systems; they have to be protectable. This is a law that strikes a good balance, between 
providing a strong deterrent, while also protecting people’s rights to congregate and their free 
speech.   
 
Shawn Kessel, Deputy Commissioner, Department of Commerce/EmPower (15:16-
17:20) EmPower was established several decades ago to represent energy in North Dakota. 
We represent oil, gas, wind, coal, and all of the above in their energy strategy. This is 
important to all of these actors, I agree with Sen. Myrdal’s testimony, primarily the issues 
regarding safety, both to the individuals and to those with downstream effects. We’re an 
energy exporter, so not only are we affecting North Dakotans, but also affecting other states. 
I would be remiss if we didn’t talk about the cost of reconstruction, as a secondary issue, and 
also the revenue loss to the state of North Dakota. If the damage is catastrophic, facilities 
could be down for weeks, maybe even months. That could have ancillary effects from a 
revenue perspective to our state.  
 
Vice Chair Kreun: You mentioned economic aspect, what has been the repair costs? 
 
Shawn Kessel: I don’t have them off the top of my head, we can get them to you. 
 
Jean Schafer, Senior Legislative Representative, Basin Electric (17:32-19:00) Testified 
in favor with suggested amendments, please see attachment # 4.  
 
Justin Dever, MDU (19:25-20:21) Testified in favor, please see attachment #5.  
 
David Crothers, Broadband Association of North Dakota (20:36-21:25) Testified in 
support, with amendments, please see attachment #6. Offered an amendment of the 
definition of telecommunications; it should be expanded upon for the landline companies.  
 
Blair Thoreson, North Dakota Peace Officer Association (21:40) Testified in Support.  
We appreciate the efforts of the sponsor and others, to not only protect the critical 
infrastructure in the state of North Dakota, but also understand how this affects public safety. 
We have seen in the history of our state incidences where these types of actions had 
occurred. About 20 years ago in Fargo, telecommunications infrastructure was destroyed 
and it affected the lives of many people for many weeks. This is something that is broader 
than just protecting property, its protecting public lives, we appreciate the committee’s look 
at this bill, and ask for a favorable recommendation.   
 
Brady Pelton, North Dakota Petroleum Council (22:50-23:10) Testified in support, 
please see attachment #7. 
 
Jason Boher, Lignite Energy Council (23:25-23:40) Testified in support. We support the 
concept of what you’re accomplishing here, we agree with Jean, there are some needs for 
additional clarification amendments, but really the concept of what’s trying to be 
accomplished needs to be done, and we support it.  
 
Scott Skokos, Dakota Resource Council (24:15-28:) Testified in opposition, please see 
attachment #8. 
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Chair Unruh:  Do you have a definition for the word conspirator? 
 
Scott Skokos: I would prefer to provide examples to put into law to specifically define what 
a court has to go through to define when an organization is a conspirator; to make it very 
clear, because at this point depending on who’s doing it, courts are not supposed to be 
politically motivated, but certain organizations might be more targeted. It leaves it up to a 
potential political situation.  
 
Senator Schaible: You said our laws are sufficient. What we’ve seen in the last few years, 
obviously they’re not a deterrent, we’ve had uptick in these kind of activities. Saying that what 
we have is sufficient is awfully subjective, especially when we’ve seen aa lot more of that. 
Even with fines and penalties we have, seldom are the prosecuted to the full extent of the 
law, I don’t feel they are sufficient. 
 
Scott Skokos: There’s jail time involved, if you are specifically referencing NoDAPL, the 
courts are blocked up with a bunch of people being charged on these things, people have 
the right a fair trial, and the right to go through the legal system. There are lots of subjective 
situations that could occur under this kind of situation.  
 
Senator Schaible: That’s the point, we’ve had a lot of people who were charged and 
prosecuted, but it doesn’t seem to be much of a deterrent. It seems to me, whether they’re 
paid to do it or not, a badge of honor to get arrested. Penalties are supposed to be two things, 
prevent people from further doing it, and to penalize the ones that have done it. I don’t see 
that happening in either of the cases. 
 
Chair Unruh:  We do have a definition for a conspirator in our criminal code. If you’d like to 
take a look at that, and we can work with you as a committee to see if that’s something we 
can address as we work on the bill.  
 
 Mary Wilson, North Dakota citizen (32:00-33:50) Testified in opposition. Is concerned 
that there aren’t enough laws protecting the environment or natural resources; something 
she believes the people this bill is seeking to deter are trying to do.  
 
Pat Ward, Attorney, American Civil Liberties Union (34:00-37:15) Testified in 
opposition, please see attachment #9.   
 
Chair Unruh: Is there an alternative for the conspirator language that the ACLU would deem 
acceptable or is it just a sticking point.  
 
Pat Ward: We believe that conspiracy is already defined in North Dakota, it is a crime it can 
be proven under the law, prosecutors know when and how to change and when and how to 
prosecute conspiracy. If this concern is such a great concern, because individuals are doing 
these things, we need to deter the individuals from doing these thing not from associating the 
organizations that have peaceful or legitimate motives. One way to do that would be to 
increase the penalty for the bad act for the person who actually does it, to a point where that 
person serves some real jail time. To punish an association because what they have 
organized, because some members go off and do violent or illegal things, is really a First 
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Amendment concern. We agree with objectives of preventing these kinds of damage to 
critical infrastructure, it puts everybody at risk.  
 
Chair Unruh: If an individual was hired to do these things, I think that is mostly what was 
trying to be addressed, did that not get accomplished with the language that was here? 
 
Pat Ward: I think that the language that is here is too vague and goes too far; I think that if 
a person is hired to go and do an illegal act, that’s already a crime. The problem in some of 
these cases is that the prosecution didn’t prove its case. That’s what you need to be 
concerned about, the law on the books is adequate.  
 
Closed public hearing.  
Attachment #10 is testimony via email.  
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