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☐ Conference Committee 

 

Committee Clerk:  Mary Brucker 

 

Explanation or reason for introduction of bill/resolution: 
 
A concurrent resolution relating to the transfer of earnings of the legacy fund.   
 

Minutes:                                                 Attachments 1-3 

 
Chairman Headland:  Opened hearing on HCR 3055. 
 
Representative Corey Mock:  Introduced HCR 3055.  Distributed written testimony, see 
attachments 1-3.  Ended testimony at 9:55. This would bring it to the voters and if approved 
would allow the legislature every biennium to come in and transfer funds to the general fund.  
The earnings alone, if not spent, would be automatically invested instead of coming to the 
general fund to be spent or carried into the budget stabilization fund.   
 
Representative Kading:  You say principle and earnings so I could just transfer principle or 
earnings and get through a loophole.  Do you mean you cannot spend without a 2/3 majority 
the principle or earnings by itself or principle and earnings? 
 
Representative Mock:  The reason it was phrased “and earnings” was because it would be 
that 2/3 requirement.  Both principle and earnings are reinvested and held then would require 
a 2/3 vote of either or both to transfer to the general fund.    
 
Representative B. Koppelman:  This wouldn’t affect anything that we’re spending legacy 
fund money on this year or any bills that might have a longer term progression that the 
legislature approves now? 
 
Representative Mock:  This wouldn’t have any effect on any of the appropriations for the 
current biennium or the next biennium.  We would be in the driver’s seat to transfer out of the 
earnings into that fund.  If the legislature did nothing, then it would operate as though there 
were no earnings that biennium.  Anything could continue to exist.  We would end up being 
the gatekeeper of whether or not earnings are transferring from the legacy fund to the general 
fund.  It would take approval from both chambers in order to do that.   
 
Representative B. Koppelman:  The portion of that legislation you’re referencing not only 
does it have a trigger as to when income tax would be further subsidized by legacy fund 
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earnings but it also has a provision that the portion you bought down with that trigger in a 
previous biennium is continually funded. This would overturn that effort unless it was written 
in such a way where it respected legislation that set that aside prior to it being voted on by 
the people. 
 
Representative Mock:  The Constitution would overrule any statutory dedications of 
earnings, principle, or any of the other funds.   This would dictate that any earnings do not 
transfer to the general fund or any disbursement whether it’s automatic or specifically 
appropriated unless it’s been approved by both the House and the Senate.  If we did not 
transfer those funds over it would have the same affect.  There are more opportunities for 
these earnings to be used.  We are talking about other uses of the legacy fund to prevent 
initiated measure appropriations of it but it would also say there would be no automatic 
distribution of earnings.  Everything would have to come before the legislature.   
 
Representative Ertelt:  You referenced the legislature needing to take action for those 
earnings to be spent.  Today we just need a majority of legislature to spend those earnings 
wherever we want.  
 
Representative Mock:  Right now there is no legislative action to receive those funds.  On 
June 30, 2019 when the legacy fund earnings are transferred they are comingled and they 
become part of the pool.  We’ll appropriate whatever we think will transfer over.  Any 
appropriation takes a simple majority.  If the committee would rather make it a simple 
majority, then that’s a conversation that can be had.  I think it should be reinvested into the 
principle.  We made a mistake in 2009 and it wasn’t intentional but we were living off of the 
oil revenues.  The legacy fund was created to prevent us from spending all that oil wealth.  
In 2009 we weren’t producing 1.4 billion barrels a day, it was drastically lower than this.  The 
legacy fund is much more successful than we ever thought it would be because of our oil 
industry.  We don’t need the earnings as much as we thought we might.  This is a good 
chance for us to reverse that. 
 
Chairman Headland:  Last biennium we sat on the interim that put on a bill that would have 
allowed for the earnings to be dumped back into the legacy fund but we needed a 2/3 vote 
to get that passed and we didn’t quite make it.  
 
Representative Mock:  I believe I was in support of that.  This has been growing.  Knowing 
the power of compound interest, because we are coming up on the first transfer, the question 
is if this scenario continues over the next 10 years we’re looking at over a billion dollars in 
general fund revenue.  One of the things that might happen is to decrease the tax liability of 
our citizens.  The concern is that if we do that too much too soon eventually you run out of 
tax liability to eliminate.  You don’t grow that principle in order to gain.  You have an 
opportunity to needlessly grow government.  This allows any of those earnings to go back 
into the principle and we can continue to use those earnings as needed.  If we reinvest 
everything in the course of 20 years you’re looking at a principle that could be as high as $40 
billion returning several billion every biennium in earnings.   
 
Chairman Headland:  Do you see any danger that the public can decide if they see the fund 
being horded so they may want a piece of it.  The faster that grows it might incentivize people 
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to go after it.  We’ve talked in this committee trying to incentivize people staying out of the 
fund. 
 
Representative Mock:  We’re going to have that conversation no matter what happens.  As 
we ran the numbers and looked at the potential opportunity our total budget as a state is 
approximately $14-15 billion in general and special fund including federal dollars.  If done 
wisely by using what we need today and keeping what we need for growth and principle in 
40 years with $142 billion returning, $15 billion in biannual earnings, who cares what the 
federal government can or cannot afford to provide for North Dakota dollars.  That gives 
North Dakota the ability to be flexible and do what’s best for North Dakotans without being 
held to other funds or sources of revenue.  The opportunities are endless.   
 
Representative Kempenich:  I am the chairman of the state legacy fund.  This is another 
approach in how to look at managing the fund.  One of the problems is that it needs to be 
managed, not only on how to keep the money but also on how to spend the money.  This 
brings in a little different angle on how to approach this.  Last summer we ran some scenarios 
of taking percentages out of the principle.  Using 5% over a 20-year period was just over 
$250 million, which was a $3 billion hit to the fund.  It shows you the compounding effect.  In 
theory we could have $28 billion.  In a short period of time we will be running that billion dollar 
earning and so how do you manage that?  It is a two-year perspective.  This biennium is a 
little different because we pre-spent $200 million.  We need to take a serious look at how we 
want to handle this.  I think there is a different conversation between principle and earnings.  
It should be something that is very well thought out and by doing the 2/3 vote there is an 
understanding of the whole body that this is something that should move forward.   
 
Representative Steiner:  The people voted the earnings would go to the general fund.  Don’t 
you see a value of returning the $900 million to the private sector?  The incentive if billions 
are removed from the principle is that 0% of income tax would rise under HB 1530.  There is 
a management scheme to HB 1530.  This is going to drive it faster and higher with no 
management plan in place at all.   
 
Representative Kempenich:  The income tax bill is a way of pushing some back.  When 
you look at different funds there are five states that have any size, the biggest is Alaska.  
Their biggest issue is that the population has become very dependent on that fund because 
it’s by person.  This money doesn’t transfer into public activity so they can’t even build a road.  
It becomes a management issue.  We should have waited two years to spend the money last 
time but we didn’t so now we have to wait another two years to even feel the effects of trying 
to manage it.  We have to get it to where the money is there then we spend it going forward.   
 
Chairman Headland:  Do you recall when we made the switch from being able to spend the 
earnings from 25-17?  
 
Representative Kempenich:  We haven’t changed anything on how we spend.  This is our 
first go at trying to manage this. 
 
Chairman Headland:  I don’t think this committee is discounting this but are interested in 
what we already passed so we’ll need to reconcile this.   
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Representative Ertelt:  Could you give us an idea of where the legacy fund money is 
invested? 
 
Representative Kempenich:  It’s in a lot of places.  In large cap we’re at 22.3%, small cap 
we’re at 8.1%, international equities we’re at 19.7%, fixed income is 34.8%, diversified real 
estate we’re 9.3%, real estate we’re 4.8%, and cash equivalent is .9 percent.  We don’t carry 
cash in the fund.  We’re fifty-some percent into equities, 35% into bonds, and 15% into timber 
which is a type of inflationary asset.   
 
Representative Mock:  Representative Steiner asked a question about taking the earnings 
to the general fund and the implications it could have on HB 1530.  Because of the delayed 
effect if we do this if this passes and passed by voters in 2020, then we would have already 
had the HB 1530 income tax reduction fund in place.  In the 2021 session as those earnings 
are offsetting and buying down income tax obligations the lack of action by the legislature not 
transferring would be a tax increase.  There would be political pressure for us to maintain a 
portion of that tax relief.  If both HB 1530 and HCR 3055 become law and people were 
beginning to use those earnings initially to reduce the income tax liabilities, if we don’t transfer 
even a portion of those earnings to go towards that fund then income tax rates would go up.  
We want to make sure we are returning the private dollars that would have otherwise been 
collected by income tax.  We want to make sure those dollars stay working in the economy 
and not come back to the state by us refusing to transfer even a portion of those earnings.  
The pressure for the legislature would be great enough that we would make sure that 
anything that doesn’t get spent goes back into the principle and is earning interest instead of 
it coming back to the general fund with a temptation for us to continue to spend.    
 
Chairman Headland:  Do you think we’re going to be able to ween ourselves on our 
attachment to the earnings already? 
 
Representative Mock:  It’s going to get harder and harder.  We’re projecting earnings on 
two years out.  In June we’ll have earnings greater than we budgeted two years ago but we 
were running a risk of having those dollars not be there and that is going to be hard to break 
up with.  This puts the legislature in the driver’s seat.  Anyone who wants to come in and start 
using those earnings needs to get legislative approval.  We are the people’s assembly and 
that gives us the say of how those earnings are going to be invested if we’re going to take it 
out of the principle.   
 
Chairman Headland:  Is there further support?  Is there opposition?  Seeing none we will 
close the hearing on HCR 3055.   
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Explanation or reason for introduction of bill/resolution: 

 
A concurrent resolution relating to the transfer of earnings of the legacy fund.   
 

Minutes:                                                 No attachments 

 
Chairman Headland:  I’m going to reject the resolution.  I think it’s fairly well documented 
what I think we should do with legacy earnings.   
 
Representative Mitskog:  Would you consider an amendment? 
 
Chairman Headland:  If you have something.   
 
Representative Eidson:  Representative Mock suggested changing it to having a majority 
in order to change any funds around.  I would be willing to put this forward.  He said these 
could work in tandem together.  I’ll be supporting this mainly because right now in order for 
us to put anything back into the principle there has to be a vote.  I would rather it be switched 
and be directed towards the principle right away then vote whether we want to take it out.    
 
Chairman Headland:  We voted on that two years ago and the legislation was defeated to 
deposit it in.  A simple majority is kind of the way it is now.  It does get deposited into the 
general fund. 
 
Representative Ertelt:  My hesitation with the resolution is that having the funds available 
to the legislature allows an easier method of providing tax relief.  I don’t want to hamper that.  
The argument made was that it could be easier to spend the money and that is true but I 
don’t want to hamper our ability to provide tax relief to the citizens.  I’m going to oppose the 
resolution.    
 
Chairman Headland:  If we were to amend it down to 50% it would be deposited by a simple 
majority.  Anybody who wanted to spend it just like now would be able to do it with a simple 
majority.  I think that makes it really ineffective.  There’s a cost to doing these when you put 
these constitutional measures on the ballot.   
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Representative Hatlestad:  With a ¾ vote can the legislature, through a process, play with 
the Constitution for a measure that’s passed and change it?  
 
Chairman Headland:  By a 2/3 vote we can spend the legacy fund principle if we wanted.   
 
Representative Hatlestad:  I understand that but could we do this by a vote of the 
legislature? 
 
Chairman Headland:  I don’t think so because it is spelled out in the Constitution that it gets 
deposited into the general fund starting this biennium.   
 
Representative Eidson:  I’m going to withhold the amendment.   
 
Chairman Headland:  We need to take action on this resolution today.   
 
Representative Blum:  MADE A MOTION FOR A DO NOT PASS 
 
Representative Ertelt:  SECONDED 
 
Chairman Headland:  Discussion? 
 
ROLL CALL VOTE:  9 YES     5 NO     0 ABSENT 
MOTION CARRIED 
 
Vice Chairman Grueneich will carry this bill.   
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