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Explanation or reason for introduction of bill/resolution: 
 
 Relating to exercising eminent domain over certain mineral rights and pore space for the 
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of ND; relating to an exception to the limitations on exercising eminent domain. 
 

Minutes:                                                   1 

 
 Chairman Koppelman:  Opened the hearing on HCR 3013. 
 
Rep. M. Nelson: (Attachment #1) Read testimony.  I would argue that in 2006 much of our 
entire development in the bakken has been unconstitutional and puts the industry at risk.  
The idea is if you permit this to go forward it would go to the people of ND for a vote and if 
this doesn’t get passed I would think the Industrial Commission should cease any forced 
pool, but we don’t have a court case yet, but we probably will. 
 
Chairman K. Koppelman:  On page 2 of the bill on line 11 the words not to be taken for the 
use of.  How do you interpret those words? 
 
Rep. Nelson:  You control your private property and it can’t be used by someone else through 
eminent domain without your permission. Section 1 on the bill everything is just updated 
wording except on line 10; except as provided in Section 26 so you don’t have to worry too 
much about that.  When forced pooling happens you do not have a choice about having your 
oil extracted. You can get into different types of compensation and how well they are 
compensated, but that is not really a topic for this.  Just like you can’t take the grocery store 
anymore and give it to another grocer to build a grocery store; well you paid me a fair price 
for it.  That is just not allowed and the same would apply here. 
 
Chairman K. Koppelman: Could you take the grocery store under the guise that we are 
going to widen the street so therefore we have to take this property? 
 
Rep. Nelson:  The original taking is for the street; which is a public use which would be 
allowed.  It gets arguable if you back off, if it is not used for the purpose for which it was 
taken. I do believe there have been times when things have been taken for public use and 
haven’t been used for that particular use.  I don’t know of any where they have been 
converted to private use afterward. 
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Chairman K. Koppelman: The scenario we thought of at the time with that measure was in 
Grand Forks during the flooding they had to acquire lots to do diking. There was a big chuck 
of land that was left over after that public purpose so they could replot it and re-subdivide it 
to create new residential lots and resell to private parties for purpose of private use. I think 
under this section of the constitution you could argue that it was unconstitutional. 
 
Rep. Nelson:  I think as long as the public use I don’t think they would rule that as 
unconstitutional. 
 
Chairman K. Koppelman: If we are amending this section maybe we should make that 
clearer. 
 
Rep. McWilliams:  There are a couple of places where shall has been changed to may? 
 
Rep. Nelson:  Yes shall and may have opposite means as the may not and shall.  It is a style 
update.  It doesn’t change the meaning. 
 
Rep. Jones:  Are you contemplating the industrial commission taking ownership of the 
minerals?  Is that what this is doing? 
 
Rep. Nelson:  Right now the Industrial Commission gives the order and does the pooling.  
Could the state of ND start taking oil?  Yes. they could do this today.  We would have to have 
some public use for it. This is where they do some pooling and some oil company and takes 
those minerals. 
 
Rep. Jones:  I think they facilitate accessing the minerals. They don’t actually take the 
ownership, but they are the authority that basically allows them to access and develop the 
oil. 
 
Opposition: None 
 
Neutral:  None 
 
Hearing closed. 
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Relating to exercising eminent domain over certain mineral rights and pore space for the 
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of ND; relating to an exception to the limitations on exercising eminent domain. 
 

Minutes:                                                   1,2,3, 

 
Chairman Koppelman:  Opened the meeting on HCR 3013. Mr. Helms was here on the 
hearing and wanted to get more information and approval from his bosses so he is back here 
and handed out some material and I told him I would allow him to present that to the 
committee so we are aware of their input. 
 
Opposition: 
 
Lynn Helms, Dept. of Minerals Resource Director, Industrial Commission: (Attachment 
1,2,3) I was here for the hearing and did not have approval to address the resolution from 
the Industrial Commission. I now know they are opposed to the resolution. Went over 
testimony and handouts.  I realize you are not taking additional testimony. (Attachment 1 was 
from our legal counsel) Forced pooling was not eminent domain. This resolution would be 
inappropriate in addressing those. 
 
Chairman K. Koppelman: How does forced pooling really work? 
 
Lynn Helms: Went over Attachment #2 (2:54-6:57) Went over this information. The last 
document just deals with how all the different states do it. 
 
Chairman K. Koppelman:  When you talk about the liquid minerals moving; my 
understanding of the fracking process is you are going into the rock; injecting the fracking 
material; which fractures the rock and that is when the oil is released.  Do those move unless 
they are fracked? 
 
Lynn Helms:  Yes, conventional resources will move in the absence of hydraulic fractures.  
Those pore spaces are all interconnected and you can’t stop them from moving.  
Unconventional resources will not move in the absence of hydraulic fracturing, but having 
been fractured they will move at will and be extracted by that well bore in the spacing unit.  
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In order to avoid someone drilling and fracturing a well and extracting the neighbors oil we 
exercise police powers over them and say you have to pay them based on the acreage they 
own.  
 
Rep. Rick Becker:  How do you determine the location, dimensions and volume of the 
shared pool? In order to do things equality, you need to do that, but if you were able to do 
that you would never be a dry well and you would know exactly how much each well would 
produce. 
 
Lynn Helms:  The science isn’t exact, but it has come a long way, so we use three 
dimensional seismic to identify the shape and thickness and presents or absence of the pool. 
We have well data so as these horizontal wells are drilled; if they drill out of the pool it 
becomes obvious from the well data. Once a month we bring a company back in and change 
the size and shape of their spacing unit and reconfigure it.  Then the old pooling order 
terminates and new pooling order is issued for the new spacing unit. 
 
Rep. Rick Becker:  If neighbors are involved; are they kept informed on what is happening?  
What is the process? 
 
Lynn Helms:  Exactly what you described happens on a regular basis. There is an 
application process for people to petition the commission to reconfigure the spacing unit. 
Usually that is initiated by the oil and gas operator who has taken the leases in the 
neighboring property. ND posts on these maps the exact measurements of where they are 
the well bore path so every individual around that well gets notice that it is being spaced and 
pooled.  They can go on our website and see the exact well born path and where it started 
and ended and where it wondered. They don’t have to have legal counsel to petition to appear 
before the commission and ask for a change before the committee. We will help them write 
an application and they can come to the hearing and object. 
 
Chairman K. Koppelman: We appreciate your input. You are hear just giving us 
informational testimony, but also listed the Industrial Commission being opposed based upon 
what you shared today? 
 
Lynn Helms:  That is correct. 
 
Rep. Jones:  You make it sound like those minerals move a lot. It seems like you are always 
trying to drill wells very close together. Is there a rule of thumb on how far that spacing will 
move? 
 
Lynn Helms:  Yes there is.  It is different for each reservoir.  In general, it is between 500’ 
and 660’.  Over time those will migrate much further than that; up to a mile. 
 
Rep. Rick Becker:  The pore space?  Doesn’t this bill change who the pore space would 
belong to because it is supposed to belong to the property/ surface owner? 
 
Lynn Helms:  This bill does not change what was done in 2009.  The land belongs to the 
surface owner.  If it is water it belongs to the state. If it is oil or gas it belongs to the mineral 
owner. If it is uranium dissolved in water it belongs to the mineral owner. What we try to 
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address through these police power is to make sure if we damage your land or pore space 
you get compensated for that, but if we move the stuff that is in your pore space that doesn’t 
belong to you.  You may or may not be compensated. The cavities or pores does not. A good 
example is the storage of C02.  Your pore space has been taken out of commission and is 
not useable for anything else and the landowner should be paid for it because your pore 
space has been taken out of commission. But if you put water into someone’s pore space 
and it just replaces water; neither the water that went in or the water that was there belonged 
to the surface owner to begin with; just the cavity and solid material around it did. SB 2344 
or this resolution would change that ownership. If you permanently store CO2 in the pore 
space it is now unusable for anything else so the individual who owned that pore space 
should be compensated for that change in the value of their property. 
 
Chairman K. Koppelman: You said earlier that it could go two miles benefit the surface; is 
that typical? 
 
Lynn Helms:  Yes that is the normal.  Yes, for CO2 storage it is about 1 ½ miles. 
 
Chairman K. Koppelman: You also said water under the surface belongs to the state.  What 
about people who drill a well? 
 
Lynn Helms:  People who drill a well have to get a permit from the state to use that water. 
The water belongs to the state of ND. 
 
Chairman K. Koppelman: Are people typically charged by the gallon? 
 
Lynn Helms:  My understanding is the surface owners just pay a permit fee. People who 
place waste water into the pores or extract it for industrial purposes are usually charged a 
per gallon or per barrel fee. 
 
Rep. Jones:  We talked about putting in waste products, but the one that is coming on 
everyone’s radar screen is we are considering pushing gas down there for temporary storage 
maybe to pull it out later. How is that different for temporary purposes? 
 
Lynn Helms:  Since it is temporary and the gas bubble residues there as long as the gas 
bubble stays inside this industrial commission spacing unit we think compensation should 
only be made for the surface disruption of the compressor and well etc. If the gas bubble 
would be large enough that impacted several surface owners; then that pore space should 
be compensated based on how many acres of pore space, they own. Then you need a 
contractual to compensate everybody. 
 
Rep. Jones:  The compensation would probably not be the same.  What type of formula do 
you use? 
 
Lynn Helms:  That will be proposed by the operator who plans to do the project, but we have 
met with them and the compensation is figured out with the neighbors and surface owner. 
There is an open house in Richardton Wednesday night for the first CO2 storage unit.  It will 
be Red Trail Energy. 
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Rep. Jones: The bill before us would be problematic because if you were going to impact 
somebody in that process they would shut the whole thing down because it goes back to the 
mandatory stuff.  What is your thoughts on that?  
 
Lynn Helms:  We oppose the bill because it incorrectly connects the dots between the 
Industrial Commissions police over these contracts and eminent domain. Were you to pass 
the bill and put it up to a vote of the people and was voted down; would in effect connect 
those dots, but in a very negative way.  Forced pooling is eminent domain and it should not 
be connected with that. That would unravel everything we have done since 1953. It makes a 
connection that doesn’t exist and puts it on the statewide ballot and should the vote go one 
way or another; now it does become eminent domain and it should not be connected. 
 
Rep. McWilliams:  Where does the line between surface rights and minerals rights start? 
 
Lynn Helms:  It goes from the air space over your house all the way to the center of the 
earth so there is no depth severance.  The surface owner owners the solid material and all 
cavities in it from the top of the soil to the center of the earth. 
 
Rep. McWilliams:  Is there a depth for mineral rights? 
 
Lynn Helms:  No. Often there are depth severances in mineral rights where one operator or 
mineral owner owns the mineral to a contracted depth and a different one owns them from 
there on down.  That often impacts how we set up a spacing unit. 
 
Rep. Jones:  There are times when people have signed a lease for oil and gas so it can be 
explored and there have been a few individuals that have held out and not signed the lease.  
In that case you protect those people?  They still get compensated when that is pulled out? 
 
Lynn Helms:  The attachment shows how this is laid out. 
 
Rep. Paur:  Eminent domain cannot be used on minerals?   
 
Lynn Helms:  I agree. We do not exercise eminent domain and cannot. 
 
Chairman K. Koppelman: That is the danger in the resolution; it would be bringing minerals 
into the whole eminent domain into the situation and it could unravel all the laws we have 
passed. 
 
Rep. Magrum:  Is gravel and scoria considered minerals? 
 
Lynn Helms: Sand and gravel are not. Anything used for aggregate is not considered a 
mineral or regulated under the industrial commission. 
 
Do Not Pass Motion Made by Rep. Vetter; Seconded by Rep. Jones 
 
Discussion: 
 
Roll Call Vote:   13    Yes    0   No   1   Absent  Carrier:  Rep. Jones 
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Closed. 
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