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☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk:  Ellen LeTang 

 

Explanation or reason for introduction of bill/resolution: 

 
Contractual noncompete provisions. 
 

 

Minutes:                                                 Attachment 1 

 
Chairman Keiser:  Opens the hearing on HB 1351.   
 
Rep Boschee~District 44:  Attachment 1. 
 
2:25 
 
Rep Ruby:  There is no definition for reasonable geographic area, is that defined in the 
noncompete? 
 
Rep Boschee:  What is unreasonable is not defined yet.  It would be two parties negotiating 
that. 
 
Rep M Nelson:  Who is affect in the noncompete? 
 
Rep Boschee:  It would come down to the parties where the contracts are established.  I 
can’t answer that completely but I can share how it affects me. 
 
Rep Bosch:  Does this bill at all impact noncompetes with individuals & employers. 
 
Rep Boschee:  Yes, it would impact the employer, employee relationship. 
 
Chairman Keiser:  Page 1, line 9, this involves sells, correct? 
 
Rep Boschee:  Correct. 
 
Rep C Johnson:  A specified county, it doesn’t just limit it to just one county, can it be more 
if it’s specified? 
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Rep Boschee:  Based on what the attorneys have shared with me, current case law in ND 
is limited that to a county.  It has not allowed for multiple counties or cities. 
 
Chairman Keiser:  You could specify all counties within the state of ND. 
 
Rep Boschee:  My understanding, you cannot.  That’s what they are trying to solve with this 
bill. 
 
Chairman Keiser:  The bill will allow it. 
 
Rep Boschee:  Correct. 
 
Chairman Keiser:  Anyone else here to testify in support, opposition, neutral position on HB 
1351?  Closes the hearing.  What are the wishes of the committee? 
 
Rep D Ruby:  Moves for a Do Pass. 
 
Rep Adams:  Second.  
 
Chairman Keiser:  Further discussion? 
 
Roll call was taken on HB 1351 for a Do Pass on HB 1351 with 12 yes, 1 no, 1 absent 
& Rep Laning is the carrier. 
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Module ID: h_stcomrep_12_005 
Carrier: Laning 

REPORT OF STANDING COMMITTEE 
HB 1351: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends DO PASS (12 YEAS, 1 NAYS, 1 ABSENT AND NOT VOTING). 
HB 1351 was placed on the Eleventh order on the calendar. 
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☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk: Amy Crane 

 

Explanation or reason for introduction of bill/resolution: 

 
relating to contractual noncompete provisions. 
 

Minutes:                                                 Att. #1  

 
Chairman Klein: Opened the hearing on SB. All members were present.  
 
Representative Josh Boschee, District 44: see attachment #1 for testimony in support of 
the bill.  
 
Senator Burckhard: Non-compete contracts are pretty common. What’s unique about this 
contract?  
 
Representative Boschee: Current law limits the area to the borders of a county, this would 
allow the two parties to define the geographic region and the length of time within their 
contract for establishing, and this is typically around the sale of a business.  
 
Vice Chairman Vedaa: I’ve been told that in North Dakota, we’re a right to work state so 
these don’t hold up. What makes this different? 
 
Representative Boschee: I’ve heard similar things. This is focused on the sale of a business 
not so much on an employee/employer relationship. Its more so if you’re selling your grocery 
store to someone else.  
 
Chairman Klein: So this wouldn’t affect your industry?  
 
Representative Boschee: As best I can understand, this is about the sale of a business 
from one entity to another.  
 
Chairman Klein: I’d like us to reference the letter that was handed out. It does speak to the 
concerns with the county lines. It only allows the purchaser of Good Will to get a non-compete 
agreement.  
 
Chairman Klein: Closed the hearing on HB 1351.  
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Chairman Klein: Who might be in opposition? I guess we haven’t done anything here in 40 
years so I guess it’s time? 
 
Vice Chairman Vedaa: I purchased some land recently from an existing company. And they 
were advised not to put a non-compete clause because they were told it wouldn’t hold up.  
 
Senator Roers: I would say they do create the opportunity for a lawsuit. I’ve used non-
compete multiple times. They do get used.  
 
Senator Piepkorn: You worked out the non-compete thing, the geographic thing.  
 
Senator Roers: Yep. We’ve talked about non-competes within communities, not within 
counties.  
 
Senator Piepkorn: It’s kind of like what we hope people will do before they get here and ask 
for a law change so if there is a dispute they would be able to work that out elsewhere.  
 
Chairman Klein: Reasonable lengths of time. This is just a little bit of clarification. I see no 
harm in passing this bill.  
 
Senator Kreun: This actually would’ve enhanced my business.  
 
Vice Chairman Vedaa: Moved a Do pass.  
 
Senator Piepkorn: Seconded.  
 
A Roll Call Vote Was Taken: 6 yeas, 0 nays, 0 absent.   
 
Motion Carried.  
 
Senator Piepkorn will carry the bill.  
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REPORT OF STANDING COMMITTEE 
HB 1351: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends 

DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1351 was placed 
on the Fourteenth order on the calendar. 
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HB 1351 Testimony 

Pa� 1 

House Industry, Business and Labor Committee 

Good Morning Chairman Keiser and members of the Industry, Business 
and Labor Committee. For the record, I am Josh Boschee and I 
represent District 44 here in the House of Representatives. 

House Bill 1351 was introduced at the request of attorneys who 
regularly draft employment and noncompete contracts for clients. 

Chapter 9-08-06 of the state Century Code has not been amended 
since 1943 and does not reflect the current reality of how business 
engages in our society. As written, NDCC 9-08-06 uses the borders of a 
county as the limit within which a noncompete contract can be 
enforced. As is explained in testimony you would have received from 
Jason Astrup and Douglas Murch via e-mail this weekend and 
accompanied with my testimony, this does not take into consideration 
regional economic areas that cross county borders such as 
Burleigh/Morton or Cass, ND/Clay, MN or take into consideration that 
counties are rarely similar in land mass, population or business 
opportunities . 

The suggested statute change you have before you will allow two or 
more parties to enter into a contract and negotiate the geographic area 
and length of time as part of the contract. 

I appreciate the committee's consideration of this legislation and I will 
try my best to answer any questions committee members may have . 
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Dear Honorable Legislators : 

We are attorneys practicing in Fargo and are writing in support of H.B. 1351 to amend N.D.C.C. 

§9-08-06 relating to noncompete provisions in contracts. The statute is relatively short (only 3 

paragraphs) and hasn't been amended since 1943. We a ll know how much change has happened 

in our state and the way business is transacted since 1943. 

The general policy behind the statute of prohibiting a contract by which anyone is restrained from 
exercising a lawful profession, trade , or business of any kind remains void. This policy is 
important to consumers who need to ensure they are dealing in a fair marketplace where 
competition cannot be unreasonably tamped out. It is also important to ensure freedom of 

movement for employees because an employer cannot restrict a departing employee from working 

within the same profession, trade, or business. This general policy is not changed by the 

amendments to N.D.C.C. §9-08-06. 

The amendments offered in H.B. 1351 are to the two exceptions to the general policy and are 
intended to modernize the statute to reflect modern-day business . 

Some of the changes proposed to the statute are minor and merely updating language; i.e. changing 

"one" to "a person". N.D.C.C. § 1-01-49 defines person as an individual, organiza tion , 

government , political subdivision, or govern agency or instrumentality. Changing "one" to "a 
person" would make it clear that if Company A sel Is its business to Company B, Company B could 

enter into a valid noncompete agreement with Company A. Under the current statute it's not clear 
if that is contemplated. 

It 's also important that the statute includes the partners, members, or shareholders as persons 
subj ect to the terms of a noncompete. We can all appreciate the importance of buying a business 

and knowing the forn1er shareholders of the purchased business will not start a new competing 

business. 

The major change to the statute concerns where the noncompete will be enforced. The current 
statute only allows a purcha ser of good will to get a noncompete agreement with the seller of a 

business for at most one county. This needs to be changed because many businesses do not work 
in only one city or county. Imagine being a purchaser of a business that is located in Bismarck ; 
you buy the business and enter into a noncompete agreement with the business seller. Current law 

says your noncompete a greement can be valid only in Burleigh County. No thing would stop the 
business seller from going across the river to Mandan and Morton County and opening up a new 

business doing substantially the same operations as the one he just sold in Bismarck. It wou ldn 't 

toke much for his customers to find out his new location and go right back to dealing with him 
there . This would cause much economic harm to the business purchaser in Bismarck. 

This is only one example of why the change is needed. Another reason it shouldn't be l imited to 
one county is the sizes of our counties vary greatly. For example , Stutsman County is 2,298 square 

mi les and neighboring Foster County is only 647 square m iles. It's not fair to the business owner 
in Foster County who sells his business compared to someone located in Stutsman County . 
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The proposed change is to amend the geographic limitation to a "reasonable" area. This a l lows 

the parties entering the contract to decide which area best suits their particular transaction. A crop 

insurance salesman has a vastly greater sa les territory than a dentist. The law needs to give parties 

the flexibility to do what they see is best. 

For comparison sake, neighboring Minnesota follows the reasonable geographic area standard in 

enforcing noncompete agreements. If you agree to make the change it will allow our courts to be 

the arbiters of what is reasonable and unreasonable. We admit this will likely cause some disputes 

to reach the corn1 system, but it ensures that parties to a transaction have the freedom to agree on 

what area is appropriate for their transaction. We typically only hear about the transactions with 
problems and rarely hear about the multitudes of transactions that go smoothly . 

H.B. 1351 also includes the ability of the parties to limit the duration of a noncompete agreement. 

Current law allows a noncompete for so Jong as the buyer carries on a like business therein. This 
could in theory prevent someone from doing business for 40 years or more . The proposed 
amendment changes this to a "reasonable length of time" if the buyer carries on a like business in 

the geographic area. Again , this gives the parties freedom to contract as they see fit but yet 

provides a bit of protection so as not to totally stop someone from ever practicing their profession 
again. This balances the interests of a company buying a business to know it has a reasonable 
period of time in which the seller cannot compete, with the interests of consumers so that 
competition is not permanently stifled . 

Changes to the second paragraph of the statute are for the most part modernizing the statute's 

language . Current law limits the noncompete agreements in dissolution situations to partnerships. 

The law ileeds to be updated to allow members of limit liability companies and shareholders of 
corporations to enter into valid and binding noncompete agreements when such people are parting 
ways with the company. If current law allows partners to do this, there is no reason why it can't 

also allow members of limited liability companies and shareholders of corporations to do the same. 

Thank you for your consideration of this Bill. We apologize for not being able to be present before 
you this morning. You may not deal with this issue much in your personal lives or careers but it 

comes up often in the purchase, sale, and succession planning of all sizes of businesses. We would 
like to see the law changed to modernize the statute to reflect the realities of business in today ' s 
modem world. 

~ 
Jason Astrup e�� 
Astrup Law Office, P.C . Conmy Feste, Ltd . 
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HB 1351 Testimony 
Senate Industry, Business and Labor Committee 

Good Morning Chairman Klein and members of the Industry, Business 
and Labor Committee. For the record, I am Josh Boschee and I 
represent District 44 here in the House of Representatives. 

House Bill 1351 was introduced at the request of attorneys who 
regularly draft employment and noncompete contracts for clients. 

Chapter 9-08-06 of the state Century Code has not been amended 
since 1943 and does not reflect the current reality of how business 
engages in our society. As written, NDCC 9-08-06 uses the borders of a 
county as the limit within which a noncompete contract can be 
enforced. As is explained in testimony you would have received from 
Jason Astrup and Douglas Murch via e-mail this weekend and 
accompanied with my testimony, this does not take into consideration 
regional economic areas that cross county borders such as 
Burleigh/Morton or Cass, ND/Clay, MN or take into consideration that 
counties are rarely similar in land mass, population or business 
opportunities . 

The suggested statute change you have before you will allow two or 
more parties to enter into a contract and negotiate the geographic area 
and length of time as part of the contract. 

I appreciate the committee's consideration of this legislation and I will 
try my best to answer any questions committee members may have . 
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Dear Honorable Legislators : 

We are attorneys practicing in Fargo and are writing in support of H.B. 1351 to amend N.D.C.C. 
§9-08-06 relating to noncompete provisions in contracts. The statute is relatively short (only 3 
paragraphs) and hasn't been amended since 1943. We all know how much change has happened 
in our state and the way bus iness is transacted since 1943. 

The general policy behind the statute of prohibiting a contract by which anyone is restrained from 
exercising a lawful profession, trade, or business of any kind remains void. This po licy is 
important to consumers who need to ensure they are dealing in a fair marketplace where 
competition cannot be unreasonably tamped out. It is also important to ensure freedom of 
movement for employees because an employer cannot restrict a departing employee from working 

within the same profession, trade, or business . This general policy is not changed by the 
amendments to N.D.C.C. §9-08-06. 

The amendments offered in H.B. 1351 are to the two exceptions to the general policy and are 

intended to modernize the statute to reflect modern-day business. 

Some of the changes proposed to the statute are minor and merely updating language; i.e. changing 
"one" to "a person". N.D.C.C. §1-01-49 defines person as an individual, organization, 

government, political subdivision, or govern agency or instrumentality. Changing "one" to "a 
person" would make it clear that if Company A sells its business to Company B, Company B could 
enter into a valid noncompete agreement with Company A. Under the current statute it's not clear 
if that is contemplated. 

It's also important that the statute includes the partners , members, or shareholders as persons 
subject to the terms of a noncornpete. We can all appreciate the importance of buying a business 

and knowing the former shareholders of the purchased business will not start a new competing 

business. 

The major change to the statute concerns where the noncompete will be enforced. The current 
statute only allows a purchaser of good will to get a noncompete agreement with the seller of a 

business for at most one county. This needs to be changed because many businesses do not work 
in only one city or county. Imagine being a purchaser of a business that is located in Bismarck; 
you buy the business and enter into a noncompete agreement with the business seller. Current law 
says your noncompete agreement can be valid only in Burleigh County . Nothing would stop the 

business seller from going across the river to Mandan and Morton County and open ing up a new 

business do ing substantially the same operations as the one he just sold in Bismarck. It wouldn't 

take much for his customers to find out his new location and go right back to dealing with him 

there. This would cause much econom ic harm to the business purch�ser in Bismarck. 

This is only one example of why the change is needed. Another reason it shouldn't be limited to 

one county is the sizes of our counties vary greatly. For example, Stutsman County is 2,298 square 
miles and neighboring Foster County is only 647 square miles. It's not fair to the business owner 
in Foster County who sells his business compared to someone located in Stutsman County . 
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The proposed change is to amend the geographic limitation to a "reasonable" area. This allows 
the parties enter ing the contract to decide which area best suits their particular transaction. A crop 

insurance salesman has a vastly greater sales territory than a dentist. The law needs to give parties 

the flexibility to do what they see is best. 

For comparison sake, neighboring Minnesota follows the reasonable geographic area standard in 
enforcing noncompete agreements. If you agree to make the change it will allow our courts to be 

the arbiters of what is reasonable and unreasonable. We admit this will likely cause some disputes 
to reach the court system, but it ensures that parties to a transaction have the freedom to agree on 

what area is appropriate for their transaction. We typically only hear about the transactions with 

problems and rarely hear about the multitudes of transactions that go smoothly. 

H.B. 1351 also includes the ability of the parties to limit the duration of a noncompete agreement. 
Current law allows a noncompete for so long as the buyer carries on a like business therein. This 
could in theory prevent someone from doing business for 40 years or more. The proposed 
amendment changes this to a "reasonable length of time" if the buyer carries on a like business in 

the geographic area. Again, this gives the parties freedom to contract as they see fit but yet 

provides a bit of protection so as not to totally stop someone from ever practicing their profession 
again. This balances the interests of a company buying a business to know it has a reasonable 
period of time in which the seller cannot compete, with the interests of consumers so that 

competition is not permanently stifled . 

Changes to the second paragraph of the statute are for the most part modernizing the statute' s 
language . Current law limits the noncompete agreements in dissolution situations to partnerships. 

The law i1eeds to be updated to allow members of limit liability companies and shareholders of 

corporations to enter into valid and binding noncompete agreements when such people are parting 
ways with the company. If current law allows partners to do this, there is no reason why it can't 

also allow members of limited liability companies and shareholders of corporations to do the same. 

Thank you for your consideration of this Bill. We apologize for not being able to be present before 

you this morning. You may not deal with this issue much in your personal lives or careers but it 
comes up often in the purchase, sale , and succession planning of all sizes of businesses . We would 

like to see the law changed to modernize the statute to reflect the realities of business in today's 
modern world. 

Sincerely, 

� e�-/tL_J_ Jason Astrup 
Astrup Law Office, P.C . Conmy Feste, Ltd. 
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