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CHAPTER 12.1-32 
PENALTIES AND SENTENCING 

1/13 / S;I_/ 
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12.1-32-01. Classification of offenses - Penalties. 
Offenses are divided into seven classes, which are denominated and subject to maximum 

penalties, as follows: 
1. Class AA felony, for which a maximum penalty of life imprisonment without parole may 

be imposed. The court must designate whether the life imprisonment sentence 
imposed is with or without an opportunity for parole. Notwithstanding the provisions of 
section 12-59-05, a person found guilty of a class AA felony and who receives a 
sentence of life imprisonment with parole, shall not be eligible to have that person's 
sentence considered by the parole board for thirty years, less sentence reduction 
earned for good conduct, after that person's admission to the penitentiary. 

2. Class A felony, for which a maximum penalty of twenty years' imprisonment, a fine of 
twenty thousand dollars, or both, may be imposed. 

3. Class 8 felony, for which a maximum penalty of ten years' imprisonment, a fine of 
twenty thousand dollars, or both, may be imposed. 

4. Class C felony, for which a maximum penalty of five years' imprisonment, a fine of ten 
thousand dollars, or both, may be imposed. 

5. Class A misdemeanor, for which a maximum penalty of imprisonment for three 
hundred sixty days, a fine of three thousand dollars, or both, may be imposed. 

6. Class B misdemeanor, for which a maximum penalty of thirty days' imprisonment, a 
fine of one thousand five hundred dollars, or both, may be imposed. 

7. Infraction, for which a maximum fine of one thousand dollars may be imposed. Any 
person convicted of an infraction who has, within one year prior to commission of the 
infraction of which the person was convicted, been previously convicted of an offense 
classified as an infraction may be sentenced as though convicted of a class B 
misdemeanor. If the prosecution contends that the infraction is punishable as a class B 
misdemeanor, the complaint shall specify that the offense is a misdemeanor. 

This section shall not be construed to forbid sentencing under section 12.1-32-09, relating to 
extended sentences. 

12.1-32-01.1. Organizational fines. 
Any organization, as defined in section 12.1-03-04, shall, upon conviction, be subject to a 

maximum fine in accordance with the following classification: 
1. For a class A felony, a maximum fine of one hundred thousand dollars. 
2. For a class B felony, a maximum fine of seventy thousand dollars. 
3. For a class C felony, a maximum fine of fifty thousand dollars. 
4. For a class A misdemeanor, a maximum fine of thirty thousand dollars. 
5. For a class B misdemeanor, a maximum fine of twenty thousand dollars. 

Nothing in this section shall be construed as preventing the imposition of the sanction provided 
for in section 12.1-32-03, nor as preventing the prosecution of agents of the organization under 
section 12.1-03-03. 

12.1-32-02. Sentencing alternatives - Credit for time in custody - Diagnostic testing. 
1. Every person convicted of an offense who is sentenced by the court must be 

sentenced to one or a combination of the following alternatives, unless the sentencing 
alternatives are otherwise specifically provided in the statute defining the offense or 
sentencing is deferred under subsection 4: 
a. Payment of the reasonable costs of the person's prosecution . 
b. Probation. 
c. A term of imprisonment, including intermittent imprisonment: 

(1) In a state correctional facility in accordance with section 29-27-07, in a 
regional corrections center, or in a county jail, if convicted of a felony or a 
class A misdemeanor. 

Page No.£" 



HB 1521 House Committee on Ethics Qanuary 30, ~ 

Chairman Kasper and Committee Members, 

My name is Gregory Stites. I am a North Dakota attorney and live in District 47. I 
am here on behalf of North Dakotans for Public Integrity (NDPI) in opposition to 
HB 1521. 

I have practiced law for over 40 years. I have worked in regional and national law 

firms, as general counsel of the ND Insurance Department, and as an assistant 
attorney general. I have also worked as senior counsel for the National 
Association of Insurance Commissioners (NAIC) representing all 50 state 
commissioners. For the last almost 20 years of my career, I worked as senior 
counsel and chief compliance officer for a large US-based international software 
company. 

During my years with the NAIC, I filed numerous "friend of the court" briefs in 
state courts, US courts of appeals and the United States Supreme Court. These 
briefs often argued issues of constitutional law. I was once honored to have the 
United States Supreme Court refer to my brief as the basis of its holding in a case. 

I was not part of those individuals who sought to enact Article XIV. Rather, I was 
recently retained by NDPI to analyze Article XIV and determine what specific laws 
are necessary to implement it. 

Article XIV was designed to be implemented over a 3 year period. Certain 
provisions became effective 60 days after its passage. Certain provisions become 
effective in 2 years. And certain provisions no later than in 3 years. This was done 
in order to give the Legislative Assembly 2 sessions to complete its work in a 
deliberate and measured way. 

To aid in your deliberations, I have prepared a document titled "66th Legislative 
Assembly - Required Implementation of Article XIV to the North Dakota 
Constitution." This document sets out the actual language of Article XIV - section 
by section - followed by my analysis of the required actions - if any - to be taken 
by the Legislative Assembly and in what time frames. 

1 
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On page 1 of this handout is a summary of those required actions to be taken by 
the 66th Legislative Assembly. Of the XIV subsections in Article XIV, only 4 
subsections require any action by the 66th Legislative Assembly. Of the XIV 
subsections, 7 do not ever require Legislative Assembly involvement. 3 of the 
subsections require an interim study so as to be implemented in a more 
measured and deliberate way. The actual details regarding implementation of 
each subsection of Article XIV follow on pages 2 through 6. 

The next task given to me by NDPI was to review HB 1521 and determine whether 
any of its provisions are in conflict with the North Dakota Constitution. Article XIV 
states that the laws enacted to implement it are required to "facilitate, safeguard, 
or expand, but not to hamper, restrict, or impair, this article." In my reasoned 
opinion, HB 1521 clearly hampers, restricts and impairs Article XIV in 
constitutionally impermissible ways. 

To aid you in your deliberations, I have prepared and made available a legal 
analysis of HB 1521. The cover page is a summary of the major points of conflict 
followed by a 6 page - section by section - review of HB 1521. Based upon my 
review of HB 1521, it cannot withstand constitutional muster in the courts. It 
rushes through issues that are best left to an interim study. 

The purpose of this document is to provide you, and your counsel, together with 
the attorney general, with a starting point on constitutional issues to consider 
before enacting any legislation. If deemed appropriate, I would be happy to 
discuss either of my handouts at a later date. 

Thank you for your time. 

2 



66th Legislative Assembly 
Required Implementation of Article XIV to the North Dakota Constitution 

This document highlights the steps or actions necessary to implement Article XIV by the 66th Legislative Assembly Legislative Assembly and addresses those 
actions to be taken up by the Gih Legislative Assembly. Article XIV was designed to be implemented over a staggered three year period. Section 4 of Article XIV 
requires that laws enacted to implement the article are required to "facilitate, safeguard, or expand, but not to hamper, restrict, or impair, this article." 

Summary of Required Actions in Article XIV for the 66th Legislative Assembly. See bolded Subsections below: 

Section 1 - Transparency 
Subsection 1- No action ever required. 
Subsection 2- With 3 years to implement, no 66th Legislative Assembly actions are necessary. However, it is recommended the 66th Legislative Assembly 

authorize a 2 year interim study seeking input from all interested parties that would provide meaningful input for the 6ih Legislative Assembly to 
enact new laws that properly vest one or more entities with the authority to implement, interpret and enforce the requirements of Subsection 2. 

Section 2 -Lobbyists and Conflicts of Interest 
Subsection 1- With 2 years before the effective date, no 66th Legislative Assembly actions are necessary. Over the next 2 years, the Ethics Commission is 

to adopt ethical rules to provide certain exceptions for items of value that do not rise ethical concerns. The 6ih Legislative Assembly can then 
provide for the appropriate civil and criminal sanctions for violations on an emergency basis. 

Subsection 2- The 66th Legislative Assembly is required to provide for appropriate civil and criminal sanctions for violations on an emergency basis. 
Subsection 3- The 66th Legislative Assembly is required to provide for appropriate civil and criminal sanctions for violations on an emergency basis. 
Subsection 4- Because a criminal penalty already exists, the 66th Legislative Assembly is required to provide an appropriate civil sanction for violations 

on an emergency basis. 
Subsection 5- With 3 years before the effective date, no 66th Legislative Assembly actions are necessary. Over the next 2 years, the Ethics Commission is 

to adopt definitional rules on bias. The Gih Legislative Assembly can then provide for the appropriate "enforcement penalties". 
Subsection 6- No action ever required. 

Section 3 -North Dakota Ethics Commission 
Subsection 1- No action ever required. 
Subsection 2- The 66th Legislative Assembly is required to provide for timely and adequate funding of the new Ethics Commission on an emergency basis. 
Subsection 3- No action ever required. 

Section 4 -General Provisions 
Subsection 1- No action ever required. 
Subsection 2- No action ever required. 
Subsection 3- No action ever required. 

( 3 
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Article XIV Implementation 
Dead-lines 

Section 1. Transparency 

Subsection Effective Date 
1 1/5/2022 

Subsection Effective Date 
2 1/5/2022 

Article XIV language set forth below: 

"The people of North Dakota need information to choose candidates 
for office, vote on ballot measures, and ensure that their 
representatives are accountable. This transparency must be sufficient 
to enable the people to make informed decisions and give proper 
weight to different speakers and messages. The people therefore have 
the right to know in a timely manner the source, quantity, timing, and 
nature of resources used to influence any statewide election, election 
for the legislative assembly, statewide ballot-issue election, and state 
government action. This right is essential to the rights of free speech, 
assembly, and petition guaranteed by the First Amendment to the 
United States Constitution and shall be construed broadly." 

"The Legislative Assembly shall implement and enforce this Section by 
enacting, no more than three years after the effective date of Article 
XIV, laws that require prompt, electronically accessible, plainly 
comprehensible, public disclosure of the ultimate and true source of 
funds spent in any medium, in an amount greater than two hundred 
dollars, adjusted for inflation, to influence any statewide election, 
election for the legislative assembly, statewide ballot-issue election, or 
to lobby or otherwise influence state government action." 

"The legislative Assembly shall have an ongoing duty to revise these 
laws as necessary to promote the purposes of this Section in light of 
changes in technology and political practices." 

"The Legislative Assembly "shall vest by law one or more entities with 
authority to implement, interpret and enforce this subsection and 
legislation enacted thereunder." 

"If the laws or rules enacted or an implementation, interpretation, or 
enforcement action taken under this subsection fail to fully vindicate 
the rights provided in this subsection, a resident taxpayer may bring 
suit in the courts of this state to enforce such rights." 

Relevant Comments and Legislative Assembly Actions Required to 
Implement Article XIV 
(Note: underlining below is for emphasis only.) 

Constitutional statement of citizen's right to transparency and 
accountability. This subsection expands the people's right to timely 
know the source and nature of resources used to "influence" state 
elections or state government actions, including action by the 
executive and legislative branches of government. 

No Legislative Assembly action ever required. 

Within 3 years, requires prompt public disclosure of "ultimate and 
true source of funds" spent in an amount greater than two hundred 
dollars, to influence state elections or state government actions. 
Given the critical importance of this transparency requirement, this 
Subsection provides up to three years for the Legislative Assembly, 
the Ethics Commission, and policy makers to seek broad input and to 
carefully develop laws that properly interpret and fully implement the 
requirement. 

Provides resident taxpayers with standing to sue the Legislative 
Assembly, Ethics Commission or other entity should the rights 
provided for in this Subsection not be fully vindicated. 

With 3 years to implement, no 66th Legislative Assembly actions are 
necessary. However, it is recommended the 66th Legislative 
Assembly authorize a 2 year interim study seeking input from all 
interested parties that would provide necessary input for the 67th 
Legislative Assembly to enact new laws that properly vest one or 
more entities with the authority to implement, interpret and 
enforce the requirements of Subsection 2 before its effective date 
set for no later than 1/5/2022. 

1 
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Subsection 
1 

Effective Date 
1/5/2021 

"A lobbyist may not knowingly give, offer, solicit, initiate, or facilitate a 
gift to a public official. A public official may not knowingly accept a gift 
from a lobbyist. These prohibitions do not apply if the lobbyist is an 
immediate family member of the public official." 

"Gift," as used in this Subsection, means any item, service, or thing of 
value not given in exchange for fair market consideration, including 
gifts of travel or recreation." 

"However, "gift" does not mean any purely informational material or 
campaign contribution, or, in order to advance opportunities for North 
Dakota residents to meet with public officials in educational and social 
settings inside the state, any item, service, or thing of value given 
under conditions that do not raise ethical concerns, as determined by 
rules adopted by the ethics commission. Such rules must be adopted 
within two years after the effective date of this Article. So as to allow 
for the adoption of these rules, these prohibitions shall take effect two 
years after the effective date of this Article. Appropriate civil and 
criminal sanctions for violations of this Subsection shall be set by the 
Legislative Assembly." 

( 

Effective after 1/5/2021, lobbyists may not give "gifts" - a defined 
term - to public officials. Public officials may not accept gifts from a 
lobbyist. Prohibited "gifts" are unambiguously defined. Exceptions to 
what are not gifts are plainly provided. The Ethics Commission is 
required to adopt ethical rules to provide certain exceptions for items 
of value that do not rise ethical concerns. 

Public officials are defined in Section 4, Subsection 2 of Article XIV 
and include "any elected or appointed office or official of the state's 
executive or legislative branch, including members of the ethics 
commission, or members of the governor's cabinet, or employees of 
the legislative branch, and "agency" means each board, bureau, 
commission, department, or other administrative unit of the 
executive branch of state government, including one or more officers, 
employees, or other persons directly or indirectly purporting to act on 
behalf or under authority of the agency." It is to this expansive list of 
people that gifts will now be prohibited from being given. 

"Lobbying" means influencing or attempting to influence public 
officials on a particular issue. States generally define lobbying as an 
attempt to influence government action . A "lobbyist" means any 
person who engages in lobbying. Under this Subsection 1, such 
persons are prohibited from giving gifts to public officials. 

The term "lobbyist' is this Subsection 1 is broader than to those 
lobbyists required to be registered under NDCC Chapter 54-05.1. In 
fact, Chapter 54-05.1 seeks only to regulate a small number of 
lobbyists who 1) seek to secure or defeat legislation or the approval 
or veto of legislation by the governor, or 2) attempts to influence 
decisions made by legislative management or by an interim 
committee. The Chapter also provides a long list of exceptions of 
persons who are lobbyists but are not required to register with the 
State. 

This Subsection 1 does not take effect until January 5, 2021. 

With 2 years before the effective date, no 66th Legislative Assembly 
actions are necessary. Over the next 2 years, the Ethics Commission 
is to adopt ethical rules to provide certain exceptions for items of 
value that do not rise ethical concerns. The 67th Legislative 

Assembly can then provide for the appropriate civil and 

~-



Subsection 
2 

Subsection 
3 

Subsection 

4 

Subsection 

s 

Effective Date 
1/5/19 

Effective Date 
1/5/19 

Effective Date 
1/5/19 

Effective Date 
1/5/22 

"An elected public official may not be a lobbyist while holding office or 
for two years after holding office." 

"Appropriate civil and criminal sanctions for violations of this 
Subsection shall be set by the Legislative Assembly." 

"A lobbyist may not knowingly deliver a campaign contribution made 
by another individual or entity. "Deliver," as used in this Subsection, 
means to transport, transfer, or otherwise transmit, either physically or 
electronically. " 

"This prohibition does not apply to a person who delivers a campaign 
contribution to the person's own campaign, or to the campaign of the 
person's immediate family member. This prohibition shall not be 
interpreted to prohibit any person from making a campaign 
contribution or from encouraging others to make a campaign 
contribution or to otherwise support or oppose a candidate. 11 

"Appropriate civil and criminal sanctions for violations of this 
Subsection shall be set by the Legislative Assembly." 

"A statewide candidate, candidate for the legislative assembly, or 
public official may not knowingly use a campaign contribution for 
personal use or enrichment." 

"Appropriate civil and criminal sanctions for violations of this 
subsection shall be set by the Legislative Assembly." 

"Directors, officers, commissioners, heads, or other executives of 
agencies shall avoid the appearance of bias, and shall disqualify 
themselves in any quasi-judicial proceeding in which monetary or in
kind support related to that person's election to any office, or a 
financial interest not shared by the general public as defined by the 
ethics commission, creates an appearance of bias to a reasonable 

sanctions for violations on an emergency basis. 

The definitions for "public official" and "lobbyist" are described in 
Subsection 1 above. This Subsection 2 applies only to "elected" public 
officials. 

The 66th Legislative Assembly is required to provide for appropriate 
civil and criminal sanctions for violations of this Subsection on an 
emergency basis as the effective date of this Subsection was January 
S, 2019. 

Except as permitted in this Subsection 3, a lobbyist may not deliver 
campaign contribution funds from others. 

The 66th Legislative Assembly is required to provide for appropriate 
civil and criminal sanctions for violations of this Subsection on an 
emergency basis as the effective date of this Subsection was January 
s, 2019. 

This Subsection 4 makes Constitutional the 2017 Legislative 
Assembly's ban on personal use or enrichment from campaign 
contributions. 

The 66th Legislative Assembly is required to provide for an 
appropriate civil sanction for a violation of this Subsection on an 

emergency basis as the effective date of this Subsection was January 
S, 2019. It has already provided for a criminal penalty in NDCC 16.1-
08.1-07 (Class A misdemeanor). 

Effective 1/5/2022, bias and appearance of bias is prohibited in quasi
judicial proceedings within state government. This Subsection 
requires certain elected and unelected decision-making state officials 
(directors, officers, commissioners, heads, or other executives of 
agencies) to disqualify themselves from voting on or making 
regulatory decisions that are related to their campaign contributors 
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Subsection 

6 
Effective Date 
1/5/19 

person. 

The Legislative Assembly and the ethics commission shall enforce this 
provision by appropriate legislation and rules, respectively. So as to 
allow for the adoption of such legislation or rules, this Subsection shall 
take effect three years after the effective date this Article." 

"Governments of foreign countries, foreign nationals not lawfully 
admitted for permanent residence in the United States, and 
corporations organized under the laws of or having their principal 

or their financial interest as defined by the ethics commission. Th is 
Subsection does not take effect until January 5, 2022. 

No action required by 66th Legislative Assembly. This Subsection 

has a three-year delay period that allows time for the Ethics 

Commission to adopt its definitional rules and then for the 67th 

Legislative Assembly to provide for appropriate "enforcement 

penalties". 

This Subsection makes Constitutional the 2017 Legislative Assembly's 
ban on foreign contributions and expenditures. 

place of business in a foreign country, are prohibited from making No Legislative Assembly action ever required. 

contributions or expenditures in connection with any statewide 
election, election for the legislative assembly, or statewide ballot-issue 
election." 

Section 3. North Dakota Ethics Commission 

Subsection 

1 

Subsection 

2 

Subsection 
3 

Effective Date 
1/5/19 

Effective Date 
1/5/19 

Effective Date 
1/5/19 

"In order to strengthen the confidence of the people of North Dakota in 
their government, and to support open, ethical, and accountable 
government, the North Dakota Ethics Commission is hereby 
established." 

"The ethics commission may adopt ethics rules related to 
transparency, corruption, elections, and lobbying to which any 
lobbyist, public official, or candidate for public office shall be subject, 
and may investigate alleged violations of such rules, this Article XIV, 
and related state laws. The ethics commission shall maintain a 
confidential whistleblower hotline through which any person acting in 
good faith may submit relevant information." 

"The Legislative Assembly shall provide adequate funds for the proper 
carrying out of the functions and duties of the ethics commission." 

"The ethics commission shall consist of five members, appointed for 
four-year terms by consensus agreement of the governor, the majority 
leader of the senate, and the minority leader of the senate. No 
member of the ethics commission may hold other public office or be a 
lobbyist, candidate for public office, or political party official." 

( 

Establishes the new Ethics Commission as of January 5, 2019. The 
ethics commissioners should be appointed as soon as possible. 

No Legislative Assembly action ever required. 

Duties, powers and funding of Ethics Commission . This Subsection 
defines the authority and duties of the new Ethics Commission. 

The 66th Legislative Assembly is required to provide for timely and 
adequate funding of the new Ethics Commission on an emergency 

basis as it was established on January 5, 2019. 

Members, appointment and qualifications of Ethics Commission. 

No Legislative Assembly action ever required. 



Subsection 
2 

Subsection 
3 

al Provisions. 

Effective Date 
1/5/19 

Effective Date 
1/5/19 

"This Article is self-executing and all of its provisions are mandatory. 
Laws may be enacted to facilitate, safeguard, or expand, but not to 
hamper, restrict, or impair, this article. This Article shall take effect 
sixty days after approval. 11 

"For the purposes of this Article, "public office" or "public official" 
means any elected or appointed office or official of the state's 
executive or legislative branch, including members of the ethics 
commission, or members of the governor's cabinet, or employees of 
the legislative branch, and "agency" means each board, bureau, 
commission, department, or other administrative unit of the executive 
branch of state government, including one or more officers, 
employees, or other persons directly or indirectly purporting to act on 
behalf or under authority of the agency. 11 

"If any provision of this Article is held to be invalid, either on its face or 
as applied to any person, entity, or circumstance, the remaining 
provisions, and the application thereof to any person, entity, or 
circumstance other than those to which it is held invalid, shall not be 
affected thereby. In any case of a conflict between any provision of this 
Article and any other provision contained in the Constitution, the 
provisions this Article shall control." 

Provides for effective date of Article and protection against harmful 
laws. All the provisions of Article XIV take effect on January 5, 2019, 
except those specifically listed with a later effective date. 

No Legislative Assembly action ever required. 

Definitions for "public office" and "public official". 

No Legislative Assembly action ever required. 

Legal construction, severability and Constitutional conflict provision . 

No Legislative Assembly action ever required. 
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Major Points in Legal Analysis of~ 

The laws enacted to implement Article XIV are required to ''facilitate, safeguard, or expand, but not to 
hamper, restrict, or impair, this Article." See Section 4, Subsection 1 of Article XIV. HB 1521 clearly 
hampers, restricts and impairs Article XIV in constitutionally impermissible ways. This Summary 
highlights how HB 1521 acts in direct contravention of Article XIV to the North Dakota Constitution. 
The attached Legal Analysis details how HB 1521 does that in greater detail section by section. 

HB 1521 Inappropriately Amends Chapter 16.1-08.1: 
• Provides a definition of "ultimate and true source" of funds and other definitions that are 

inconsistent with the language of Article XIV. 
• Weakens the penalty for "personal use of contributions." 
• Misinterprets the rights of a resident taxpayer to bring suit to enforce Section 1 of Article XIV. 
• Provides an impermissibly restrictive definition of "lobbyist." 

HB 1521 Inappropriately Applies the Administrative Agencies Practice Act - Chapter 28-32: 
• Impermissibly places the Ethics Commission for rule making purposes within the 

Administrative Agencies Practice Act. 
• Impermissibly allows the Legislative Assembly to void rules lawfully promulgated by the 

Ethics Commission. 
• Provides for disqualification for bias within the Administrative Agencies Practice Act that is 

inconsistent with Article XIV and usurps the authority of the Ethics Commission to adopt 
definitional rules regarding disqualification for bias. 

HB 1521 Inappropriately Interferes with Ethics Commission and Prohibition Against Gifts: 
• 
• 

• 

• 
• 
• 

• 

• 

• 

• 

• 

• 

Creates a new NDCC Chapter 54-66 that effectively eviscerates the Ethics Commission . 
Provides for numerous impermissibly restrictive definitions, including "influence state 
government action," "gift," "lobby," "lobbyist," and "ultimate and true source." 
Provides an unconstitutional list of funds not to be considered reportable when filing the 
ultimate and true source of funds expended. 
Provides for inadequate sanctions for illegal and unethical conduct. 
Misinterprets the rights of a resident taxpayer to bring suit to enforce Section 1 of Article XIV . 
Impermissibly usurps the authority of the Ethics Commission to adopt rules for exceptions to 
the prohibition on gifting. 
Effectively repeals and replaces Article XIV's definition for prohibited "gifts" and provides an 
unconstitutional list of exceptions thereby allowing gifts to be continued to be given. 
Impermissibly usurps the authority of the Ethics Commission to make internal policies and 
procedures and fails to provide it with meaningful enforcement oversight of ethics violations. 
Gives an executive branch OAH ALJ the power to overrule decisions of the Ethics 
Commission. 
Provides for language that will have a chilling effect on good faith complainants and others 
regarding the filing of ethics complaints and decisions on ethics complaints. 
Appropriates only $100,000 for the work of the Ethics Commission, an amount that is grossly 
inadequate for the carrying out of the functions and duties of the Commission. 
Does not properly provide for those emergenc_;y provisions that are required by Article XIV . 
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Article XIV places into the North Dakota Constitution citizen's rights to transparency, integrity, 
and accountability in state government. It charges the Legislative Assembly, the new Ethics 
Commission, and the Governor with implementing the requirements over a staggered three year 
period. 

"In the case of a conflict between any provision of this Article [XIV] and any other provision 
contained in the Constitution, the provisions of this Article shall control." See Section 4, 
Subsection 3 of Article XIV. 

The laws enacted to implement Article XIV are required to ''facilitate, safeguard, or expand, but 
not to hamper, restrict, or impair, this Article." See Section 4, Subsection 1 of Article XIV. HB 
1521 clearly hampers, restricts and impairs Article XIV in constitutionally impermissible ways 
as described below. 

Analysis of HB 1521 Section by Section: 

Section 1 amends NDCC §16.1-08.1-01, Definitions for Campaign Contribution Statements, and 
creates a new Subsection 19 as a definition for "ultimate and true source", a term used in 
Subsection 2 of Section 1 of Article XIV. The definition provided is inconsistent with the 
language in Article XIV and would severely restrict the people's right to know the "ultimate and 
true source" of funds spent to influence elections and state government actions. The definition 
inserts limiting words like "knowingly" before the word "contributed" and "solely" before the 
words "to influence". The changes being proposed in HB 1521 appear intended to at least 
partially implement Subsection 2 of Section 1 to Article XIV so the definition of "contribution" 
in § 16.1-08.1-01 is inconsistent with Article XIV. As currently defined Chapter 16.1-08.1, 
"contribution" is too narrowly applied and has inappropriate exclusions. Other definitions in 
§ 16.1-08.1-01 are also inconsistent with Article XIV. Subsection 2 of Section 1 plainly states 
that Article XIV is intended to provide transparency regarding spending on statewide elections, 
elections for the legislative assembly, statewide ballot-issue elections, lobbying, and otherwise 
influencing state government action. These are 5 distinct categories of spending covered by 
Section 1 and not all are encompassed within the Chapter 16.1-08.1. Therefore an attempt to use 
this Chapter by itself to implement Section 1 of Article XIV is wholly inadequate. 

Section 6 amends NDCC § 16.1-08.1-04.1 by actually weakening the current penalty for 
"personal use of contributions". All such violations under current law are a class A misdemeanor 
(a criminal penalty of up to $1000 and up to 1 year in confinement). HB 1521 would reduce a 
first violation of§ 16.1-08.1-04.1 down from a class A misdemeanor to a civil fine only of $500. 
Such penalties would be wholly inadequate to deter illegal and unethical conduct. 

Section 7 enacts a new section to § 16.1-08.1 to require that "in any report under this chapter that 
requires the identification of a contributor or subcontributor, the "ultimate and true source" of 
funds be identified." It does so, however, by using the impermissibly restrictive definition of 
"ultimate and true source" of funds defined in Section 1 of HB 1521, and by using the terms 
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"contributor or subcontributor" it fails to •capture all funds required to be reported because of the 
narrow definition of "contribution" in § 16.1-08.1-01. 

Section 7 also materially misinterprets the rights of a resident taxpayer to bring a suit in the 
courts to enforce Section 1 of Article XIV. Section 7 would only permit suits against those 
persons who fail to comply with the reporting requirements for the ultimate and true source of 
funds, requiring proof by "clear and convincing evidence" after exhaustion of all other 
enforcement measures but only if the person "remains in violation". Article XIV, Section 1, 
Subsection 2 is plainly intended to give a resident taxpayer the standing to sue the Legislative 
Assembly, Ethics Commission or other entity should the rights provided for in this Subsection be 
not fully vindicated. Enforcement actions against specific violators of the reporting requirements 
are expressly reserved to the entity(ies) vested by the Legislative Assembly with the "authority to 
implement, interpret and enforce" Article XIV, Section 1, Subsection 2, which HB 1521 does not 
currently provide for. 

Section 8 enacts a new section to NDCC § 16.1-08.1 that forbids lobbyists from acting as a 
"conduit" for certain contributions. This new section appears intended to implement Article XIV, 
Section 2, Subsection 3 that states "a lobbyist may not knowingly deliver a campaign 
contribution made by another individual or entity." This Section 8 new section to §16.1-08.l is 
impermissibly restrictive to the language in Article XIV. NDCC Chapter § 16.1-08.1 does not 
define "lobbyist" apparently relying upon the definition for lobbyist in Chapter 54-05 .1. 

The definition of "lobbyist' in Article XIV, Section 2, Subsection 3 is much broader than to 
those lobbyists required to be registered under NDCC Chapter 54-05.1. In fact, Chapter 54-05.l 
only seeks to regulate a small number of lobbyists who, 1) seek to secure or defeat legislation or 
the approval or veto of legislation by the governor, or 2) attempt to influence decisions made by 
legislative management or by an interim committee. The Chapter also provides a long list of 
exceptions of persons who are lobbyists but are not required to register with the State. Article 
XIV does not permit such exceptions from its definition and use of the word "lobbyist". 

Under Article XIV, "lobbying" means influencing or attempting to influence public officials on a 
particular issue. States generally define lobbying as an attempt to influence government action. A 
"lobbyist" for purposes of Article XIV means any person who engages in lobbying. 

In summary, Article XIV, Section 2, Subsection 3 requires no further definition and only 
requires that the Legislative Assembly provide for appropriate civil and criminal sanctions. The 
sanctions presently contained in Section 8 are inadequate and will not deter illegal conduct. The 
general provision for a violation of § 16.1-08.1 is a class A misdemeanor yet in Section 8 
sanctions have been set at a $100 civil fine for a first violation and an infraction for subsequent 
violations. Such penalties would be wholly inadequate to deter illegal and unethical conduct. 

Sections 9-28 are inconsistent with Article XIV by requiring the Ethics Commission to adhere to 
the Administrative Agencies Practice Act (AAPA) for rulemaking purposes. As correctly stated 
in HB 1521 on page 19, "[t]he authority of the [ethics] commission to adopt rules arises from 
Article XIV of the Constitution of North Dakota." While the new Ethics Commission may 
voluntarily choose to materially follow the .AAP A, there is no authority for the Legislative 
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Assembly to force the Ethics Commission to adhere to the AAP A. It is important to note that 
numerous other commissions, boards and departments are exempt from following the AAP A. 
See§ 28-32-01(2) for the list. Further, the AAPA contains certain provisions that would require 
the Ethics Commission not to apply when rulemaking in certain circumstances because those 
provisions are in direct conflict with Article XIV. Finally, Article XIV does not permit the 
Legislative Assembly to use the AAP A to void the rules of a Constitutionally established entity 
like the Ethics Commission. 

Section 29 appears intended to implement Article XIV, Section 2, Subsection 5 regarding 
prohibition of bias. Section 29 is inconsistent with Article XIV and usurps the authority of the 
Ethics Commission. Under Subsection 5, bias and appearance of bias is prohibited in quasi
judicial proceedings within state government. Subsection 5 requires certain elected and unelected 
decision-making public officials to disqualify themselves from voting on or making regulatory 
decisions that are related to their campaign contributors or their financial interest "as defined by 
the Ethics Commission" and not as defined by the Legislative Assembly. Subsection 5 does not 
take effect until January 5, 2022. Subsection 5 does state that Legislative Assembly and the 
Ethics Commission shall "enforce" this provision by appropriate legislation and rules, 
respectively. The three-year delay period allows time for the Ethics Commission to adopt its 
definitional rules and then for the Legislative Assembly to provide for appropriate "enforcement 
penalties" best accomplished in the 2021 session (following the adoption of the Ethics 
Commission's rules). The sanctions presently contained in Section 29 are inadequate and will not 
deter illegal conduct. 

Section 30 creates a new Chapter 54-66 to the NDCC (providing certain definitions, attempting 
to require disclosure of the ultimate and true source of funds, sanctions for improper gifts, 
controls and procedures over the Ethics Commission, complaints and confidentiality, etc. -13 
new sections). The new Chapter's provisions are in various ways explained below inconsistent 
with Article XIV or are inadequate, ill-advised, and premature. Many provisions usurp the 
Constitutional authority of the Ethics Commission to control and engage in its own affairs. 
Further, neither in this new Chapter, nor otherwise in the HB 1521, does the Legislative 
Assembly vest an entity(ies) to "implement, interpret, and enforce" Section 1 of Article XIV. 

§ 54-66-01 is a "definitions" section that provides numerous impermissibly restrictive 
definitions in conflict with Article XIV. In direct contravention of Section 1 of Article 
XIV, Section 30 defines "influence state government action" to mean only matters 
relatint> to the final adoption of a rule ... under chapter 28-32. Clearly, the plain meaning 
of to "influence state government action" in Article XIV is to cover all state government 
actions including inside the legislative and executive branches. Definitions for "gift", 
"lobby", "lobbyist", and "ultimate and true source" are inconsistent with Article XIV. 
Other definitions are already either in Article XIV or are to be defined by the Ethics 
Commission and not the Legislative Assembly. 

§ 54-66-02 attempts in part to implement Section 1 of Article XIV on transparency of 
funds spent to influence state elections and state government action. The Section is in 
direct contravention of Article XIV. The Section provides a patently unconstitutional 
laundry list of funds not to be considered reportable when filing the ultimate and true 
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source of funds expended. The non-reportable list would include such items as 
reimbursements for travel, meals, refreshments, certain gifts, expenses for social settings, 
etc. The new § 54-66-02 would also provide wholly inadequate sanctions that will not 
deter illegal and unethical conduct. It also delays the reporting of funds for up to one year 
as opposed to meeting the Constitutional requirement for prompt and timely reporting. 
The new § 54-66-02 would materially misinterpret the rights of a resident taxpayer to 
bring a suit in the courts to enforce Section 1 of Article XIV. It would only permit suits 
against those persons who fail to comply with the reporting requirements for the ultimate 
and true source of funds, requiring proof by "clear and convincing evidence" after 
exhaustion of all other enforcement measures but only if the person "remains in 
violation". Subsection 2 of Section 1 to Article XIV is plainly intended to give a resident 
taxpayer the standing to sue the Legislative Assembly, Ethics Commission or other entity 
should the rights provided for in this Subsection of Article XIV are not fully vindicated. 
Enforcement actions against specific violators of the reporting requirements are expressly 
reserved to the entity(ies) vested by the Legislative Assembly with the "authority to 
implement, interpret and enforce" Article XIV, Section 1, Subsection 2 ( which has not 
been done in HB 1521). 

§ 54-66-03 in effect impermissibly "repeals and replaces" Subsection 1 of Section 2 of 
Article XIV dealing with prohibited "gifts" to public officials. In direct contravention of 
Article XIV, the new § 54-66-03 redefines what a "gift" is ignoring the straight-forward 
and plain words for that definition expressed in Article XIV. This new § 54-66-03 also 
usurps the authority of the Ethics Commission to adopt rules allowing for North Dakota 
residents to meet with public officials in educational and social settings inside the state 
that do not give rise to ethical concerns. It does so by preempting the role and 
responsibilities of the Ethics Commission. Further, the sanctions contained for illegal gift 
giving are inadequate and will not deter illegal and unethical conduct. 

§ 54-66-04 provides for Ethics Commission member terms and meetings of the 
commission to address complaints. It also requires the Ethics Commission to adopt a 
code of ethics in a public meeting and provides for compensation of Ethics Commission 
members. It allows for the Ethics Commission to hire as staff only a part-time 
administrative assistant, but no investigator, executive director, or attorney. Article XIV 
does not grant the Legislative Assembly the power to establish the internal policies and 
procedures of the Ethics Commission, choosing rather, to vest the Ethics Commission 
itself with rule making authority over its Constitutional obligations. The Legislative 
Assembly's role here is to provide adequate funds for the proper carrying out of the 
functions and duties of the Ethics Commission. 

§ 54-66-05 deals with making a complaint to the Ethics Commission, identifying certain 
information, and setting penalties for false complaints. Article XIV does not grant the 
Legislative Assembly the power to establish the internal policies and procedures of the 
Ethics Commission, choosing rather, to vest the Ethics Commission itself with rule 
making authority over its Constitutional obligations. 
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§ 54-66-06 requires the commission to inform the accused person of a complaint against 
them within 10 days of its receipt. Article XIV does not grant the Legislative Assembly 
the power to establish the internal policies and procedures of the Ethics Commission, 
choosing rather, to vest the Ethics Commission itself with rule making authority over its 
Constitutional obligations. 

§ 54-66-07 allows for informal resolution of complaints. Article XIV does not grant the 
Legislative Assembly the power to establish the internal policies and procedures of the 
Ethics Commission, choosing rather, to vest the Ethics Commission itself with rule 
making authority over its Constitutional obligations. 

§ 54-66-08 requires an investigator with specific knowledge and experience to handle the 
investigation of complaints but the Commission is given no authority to hire an in-house 
investigator; rather, it must rely on investigators from another agency or BCI. Article 
XIV does not grant the Legislative Assembly the power to establish the internal policies 
and procedures of the Ethics Commission, choosing rather, to vest the Ethics 
Commission itself with rule making authority over its Constitutional obligations. 

§ 54-66-09 deals with the handling of investigations, findings and recommendations and 
responses. Article XIV does not grant the Legislative Assembly the power to establish the 
internal policies and procedures of the Ethics Commission, choosing rather, to vest the 
Ethics Commission itself with rule making authority over its Constitutional obligations. 

§ 54-66-10 deals with final determinations, penalties and referrals for enforcement. It 
impermissibly requires the Ethics Commission to meet again with a complainant and the 
accused even though an investigation with findings and a recommendation has already 
been issued by the investigator. Under this new § 54-66-10, appeals of Ethics 
Commission decision's would be required to go to the executive branch Office of 
Administrative Hearings (OAH). An OAH ALJ could then overrule the Ethics 
Commission. Article XIV does not permit this. The new § 54-66-10 also specifies that the 
Ethics Commission may not terminate a public official or remove them from office even 
though no such power is given to the Ethics Commission in Article XIV. Article XIV 
does not grant the Legislative Assembly the power to establish these types of internal 
policies and procedures of the Ethics Commission, choosing rather, to vest the Ethics 
Commission itself with rule making authority over its Constitutional obligations. Finally, 
giving an executive branch OAH ALJ to power to overrule the Ethics Commission is in 
direct contravention of Article XIV. 

§ 54-66-11 provides for the confidentiality of information in certain situations and goes 
on to provide numerous instances that would have a chilling effect on good faith 
complainants and others by specifying references to civil and criminal defamation 
statutes and criminal statutes. Article XIV does not grant the Legislative Assembly the 
power to establish to the internal policies and procedures of the Ethics Commission, 
choosing rather, to vest the Ethics Commission itself with rule making authority over its 
Constitutional obligations. 
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§ 54-66-12 establishes the civil and criminal sanctions for a violation of Subsection 2 of 
Section 2 of Article XIV (an elected public official may not be a lobbyist while holding 
office or for two years after holding office.). It requires the secretary of state to impose a 
fine for the first violation yet the secretary of state has not been vested with the authority 
to "implement, interpret, and enforce" the provisions of Subsection 2 of Section 2 of 
Article XIV. Lastly, the sanctions of a $100 civil fine for first offense and an infraction 
for subsequent violations are wholly inadequate and will not deter illegal and unethical 
conduct. 

§ 54-66-13 requires that the attorney general provide legal services for the Ethics 
Commission; however, until such time as the Legislative Assembly provides adequate 
funds for the proper carrying out of the functions and duties of the Ethics Commission 
the Ethics Commission likely cannot afford those services. 

Section 31 appropriates only $100,000 for the work of the Ethics Commission. Amongst other 
responsibilities, Article XIV empowers the Ethics Commission to "adopt ethics rules related to 
transparency, corruption, elections, and lobbying to which any lobbyist, public official, or 
candidate for public office shall be subject, and may investigate alleged violations of such rules, 
this Article XIV, and related state laws. The ethics commission shall maintain a confidential 
whistleblower hotline through which any person acting in good faith may submit relevant 
information." Considering important work given to the Ethics Commission by the people of 
North Dakota under the Constitution, this amount is grossly inadequate and contrary to Article 
XIV's directive to provide adequate funds for the proper carrying out of the functions and duties 
of the Ethics Commission, and, further, it violates the prohibition against laws that hamper, 
restrict, or impair Article XIV. 

Sections 32 and 33 recognize that Article XIV contains time delays for certain of its provisions. 

Section 34 unnecessarily recognizes that laws enacted to implement a Constitutional provision 
are effective only until such time as the provision remains in the Constitution. 

Section 35 does not properly capture those emergency provisions that are required by Article 
XIV. Effective dates on an emergency basis are needed in reference to Article XIV, Section 2, 
Subsections 2, 3, and 4, and Article XIV, Section 3, Subsection 2. 
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Former Deputy Commissioner of Agriculture, former Director of the Division of Community Services, 

former Human Rights Director and Lobbyist for numerous commodity organizations and Private 

Investigator with WT Butcher and Associates 

President of North Dakotans for Public Integrity 

In OPPOSITION to HB 1521 

Mr. Chairman and Members of the Committee: 

Article XIV is in the constitut ion as determined by the vote of the citizens of North Dakota. As legislators 

you have taken an oath to uphold the constitution. I respectfully ask that you not pass HB 1521 and pass 

a bill that is in keeping with your obligation. 

To avoid distraction from the major policy and funding issues with which this session is faced, I urge you 

to sufficiently fund the Ethics Commission and recommend an interim study for those sections which do 

not go into effect until later. The Ethics Commission, in deliberation with the citizens of this state, as 

well as the legislative assembly, as was intended, would then adopt the rules and the needed legislation 

to provide clear guidance for ethical behavior of elected officials, similar to those adhered to by almost 

every profession represented within this legislative body. 

Thank you for all the good work you do and I respectfully ask for your recommendation to rescind and 

replace HB1521. 



,,---._,. 

• 

#/6 
f/E J.5:2 I 
1/:!Pf/ CJ 

House Ethics Committee 

January 30, 2019 

Ellen Chaffee, Ph.D. , Vice President 

North Dakotans for Public Integrity, Inc. 
Bismarck ND - District 8 

Testifying in Opposition to HB 1521 

Chairman Kasper, Members of the Committee: 

My name is Ellen Chaffee. I served the state for 31 years as a leader in the University System 

office, NDSU, Mayville State, and Valley City State. Now I am a senior consultant with the 
Association of Governing Boards of Universities and Colleges. My Stanford University Ph.D. Is 

in administration and policy analysis. I am a founder and vice-president of North Dakotans for 
Public Integrity, the authors of Article XIV. 

Today I will speak for the people of North Dakota. It's deathly cold out - they're not here in 

person. But I can bring you their voices and urge you, on their behalf, not to pass HB 1521 . 

NDPI began writing the measure nearly two years ago, with plenty of good ideas. After many 

drafts, we began a series of three "high-test" state-wide polls because initiated measures are 
very expensive. We wanted to win. Like you at re-election time, we needed to know what the 
people would vote for. For strategic reasons, our poll results were highly confidential until now. 

Measure 1 got a solid 54 percent majority, and it got even more of YOU - 93 legislators were 
elected in pro-Measure 1 districts. Measure 1 got 54 percent of the votes and 66 percent of the 
legislators. We took these results very seriously in writing Measure 1, and we strongly 

recommend that you do the same. Here's what they said. 

About legislators: 
- The North Dakota State Legislature has only a 39% approval rating from voters. 

More than 80 percent believe political leaders are more interested in protecting their 
power and perks than doing what is right for North Dakota. 
Nearly 80% of us want greater oversight and accountability from you. 

- Seventy percent of us believe you work for the wealthy and powerful, not people like us. 
Nearly two-thirds believe there is widespread corruption and abuse of power among 

public officials and employees. 

About the political system in North Dakota: 

I 
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- A striking 85% of us believe money and campaign contributions have too much influence 
on government. 
Over three-fourths say powerful interests have rigged the system for themselves, 
undermining the moral foundations of North Dakota. 

- Sixty percent believe the political system in North Dakota is broken and needs major 
changes. 

- We support political reform regardless of age, gender, and political party. 

Finally, every section of Article XIV speaks for the people: 
• Section 1: 

76% support prompt, electronically accessible public disclosure of the ultimate, true source of 
funds spent to influence elections or government actions 
• Section 2: 
69% support prohibiting gifts from lobbyists to public officials. 
73% support prohibitions against public officials deciding when they have a conflict of interest 
• Section 3: 

82% support the Ethics Commission 

Those of us who worked on Article XIV delivered a message to you from the people. They 
expect you to take them seriously. HB 1521 does not do that. You do that by establishing and 
funding the ethics commission and pursuing an open, thoughtful process for other key elements. 

Thank you for your time and attention. 
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Written testimony related to SB 2148 and HB 1521 in the 
66th North Dakota Legislative Assembly 

January 29, 2019 

Submitted by: Eric D. Raile, Ph.D. ;:.:, J)._ R-£ 
Department of Political Science 
Montana State University 
Bozeman, Montana 

Dear Members of the responsible legislative committees, 

f//0 
/Ifs 15~/ 

l/3o//J 

I submit this written testimony as a former resident and as a recognized expert who cares about 
the quality of governance in North Dakota. I was born and grew up in Wishek, North Dakota, and 
worked at North Dakota State University in the Department of Criminal Justice and Political 
Science from 2008-2012. Furthermore, I worked for the United States Office of Government 
Ethics for over a decade on issues of government ethics, accountability, and transparency both 
domestically and internationally. Since that time, I have published academic work on government 
ethics and on public views of government corruption. The comments here are my own and do not 
imply endorsement by any of my previous or current employers. 

I am submitting this testimony in general support of the North Dakota Legislative Assembly 
crafting effective legislation in response to the public 's affirmative vote on Constitutional Measure 
# 1 last November. Getting this all right will require work, but many other governments throughout 
the country and world have supplied examples and experiences that can be very useful. 

The core reasons for establishing an effective ethics commission are simple. Governance in a 
representative democracy relies on the consent of the governed. Citizens want to know that the 
rule of law is being respected. They also want to know that their public officials and employees 
are making decisions based on sound principles rather than based on their own personal gain or 
the influence of hidden outside interests. Further, effective governance requires accountability to 
those citizens, and such accountability cannot be achieved without transparency. Interested citizens 
must have the ability to examine the decision making of public officials and employees in order to 
hold them accountable. Without basic transparency mechanisms, citizens tend to lose confidence 
in the integrity of government decisions. This loss of confidence erodes the ability of government 
to perform well and efficiently and complicates the work of elected representatives. 

Though constructing an effective ethics commission takes effort, failure to respond to public 
demand for truly transparent government can produce significant negative consequences. Beyond 
crafting solid laws and rules, I note that such effectiveness also crucially requires adequate 
authority and resources for the officials implementing the ethics program. 

I urge legislators to see this for what it is - an opportunity to strengthen the relationship between 
government and the citizenry in North Dakota. Taking this opportunity seriously can have positive 
consequences for generations of people in North Dakota. Thank you for your consideration. 
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Testimony in Support of SB 2148 and in Opposition to HB 1521 

North Dakota Senate and House Committees on Ethics 

January 30, 2019 

Chairman Hogue and Members of the North Dakota Senate Ethics Committee: 
Chairman Kasper and Members of the North Dakota House Ethics Committee: 

We urge a DO PASS on SB 2148 and a DO NOT PASS on HB 1521. 

When we see how many bills legislators have to deal with, we are struck with a certain awe 
regarding how much thought must go into this lawmaking process. Fortunately, in the case of 
Article 14 of the constitution, which ND voters have instituted (54% ofNorth Dakota voters 
voted for Measure I in the November 2018 election), there is no reason to take too much time 
and effort on this. 

The constitution now says that the ethics commission must be created and must be funded. 
Period. Let's do this gracefully; it's time that individual voters have a vote that won' t crumble to 
nothing in the face of big money from big oil and big money from big tobacco. We need to see 
when big money is trying to influence the votes oflegislators, and we need rules of ethics--that's 
why we worked hard and instituted Article 14. 

Get the commission chosen and get it funded properly, this is going to happen anyway one way 
or another. 

We urge a DO PASS on SB 2148 and a DO NOT PASS on HB 1521. 

Sharon E. Buhr 
Dr. James B. Buhr 
613 Chautauqua Blvd 
Valley City, ND 58072 
701-845-5197 
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January 30, 2019 
Senate and House Committees on Ethics 
Madeline Luke 
Valley City 

Mr. Chairman, Members of the Committee: 

I urge you to support Senate Bill 2148 and oppose HB 1521. 
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The passage of Measure 1 with a 53% majority makes it abundantly clear that the 
citizenry feels there needs to be greater transparency and accountability in Bismarck. 
The voters fulfilled their responsibility by listening to both sides, making a decision and 
casting their ballots. Now it is your responsibility to honor our wishes and institute this 
measure without changing its original intent. Furthermore, you must give the ethics 
commission adequate funding to carry out its duties. Tax money is our money and we 
want a share of the communal pot to go towards restoring some faith and honesty in 
government. 

I personally went door to door in Valley City and you should know that people of all 
ages and party affiliation voiced mistrust in government in general. The catch words 
"done deal" pretty much expressed their feelings about the decisions made by elected 
and appointed officials. 

Your vote on SB2148 and HB1521 is a gage for your respect for both the people you 
are supposed to represent and the constitution you are supposed to uphold. 
Please consider that you serve at the pleasure of the people and for the people and 
vote accordingly. 

Yours truly, 
Madeline Luke 
701 845 5407 
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January 28, 2019 

Mr. Chairman, Members of the Ethics Committees for the House and Senate: 

We urge you to suppprt Senate Bill 2148 and oppose HB 1521. 

We, the people of North Dakota, voted for Measure 1 in November, and we intend to 
make our legislators' votes on this issue a central factor when they run for re-election. 
This issue is important enough to be the only issue for re-election because it measures 
your respect for both the people you are supposed to represent and the constitution you 
are supposed to uphold. Why would we re-elect you if you fail both the voters and the 
constitution? 

We do not hold you personally responsible for the damaged culture in which you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Support 2148 and Oppose HB 1521 . 
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January 28, 2019 

Mr. Chairman, Members of the Ethics Committees for the House and Senate: 

We urge you to suppprt Senate Bill 2148 and oppose HB 1521. 

We, the people of North Dakota, voted for Measure 1 in November, and we intend to 
make our legislators' votes on this issue a central factor when they run for re-election. 
This issue is important enough to be the only issue for re-election because it measures 
your respect for both the people you are supposed to represent and the constitution you 
are supposed to uphold. Why would we re-elect you if you fail both the voters and the 
constitution? 

We do not hold you personally responsible for the damaged culture in which you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Support 2148 and Oppose HB 1521. 

Thank you. 
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Mr. Chairman, Members of the Ethics Committees for the House and Senate: 

We urge you to support Senate Bill 2148 and oppose HB 1521. 

We, the people of North Dakota, voted for Measure 1 in November, and we intend to 
make our legislators' votes on this issue a central factor when they run for re-election. 
This issue is important enough to be the only issue for re-election because it measures 
your respect for both the people you are supposed to represent and the constitution you 
are supposed to uphold. Why would we re-elect you if you fail both the voters and the 
constitution? 

We do not hold you personally responsible for the damaged culture in which you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Support 2148 and Oppose HB 1521. 

Thank you. 
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Mr. Chairman, Members of the Ethics Committees for the House and Senate: 

We urge you to support Senate Bill 2148 and oppose HB 1521. 
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We, the people of North Dakota, voted for Measure 1 in November, and we intend to 
make our legislators' votes on this issue a central factor when they run for re-election . 
This issue is important enough to be the only issue for re-election because it measures 
your respect for both the people you are supposed to represent and the constitution you 
are supposed to uphold. Why would we re-elect you if you fail both the voters and the 
constitution? 

We do not hold you personally responsible for the damaged culture in which you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Suppo_rt 2148 and Oppose HB 1521. 

Thank you. 
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Mr. Chairman, Members of the Ethics Committees for the North Dakota House 
and Senate: 

We urge a DO PASS for SB 2148 and a DO NOT PASS on HB 1521. 

Measure 1 passed in our November election with 54% voting yes in ND, and 57% 
voting yes in Barnes County and in District 24. It is now titled Article 14 of our 
ND Constitution. This is a solid foundation that can built upon to make a stronger 
state. 

Article 14 will guarantee that everyone has the same opportunity to exercise their 
right to free equal speech that is not weighted for those with the most money. 

Each of us, even the person with the least amount of money should be heard 
equally with those of greater means. 

We urge a DO PASS for SB 2148 and a DO NOT PASS on HB 1521. 
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Letter: Of course we're ethical. Ask any of us. 
Written By 

Cole Carley 
Jan 27th 2019 - 1pm, 

Share 

Most job descriptions usually contain a short phrase that 
reads roughly: "and other duties as assigned." 

employee, the duties you're assigned will vary. You may find some are more 
lt and that you may not have chosen to do were it not assigned by the boss. 

But you are expected to carry out those assignments to the best of your ability. 
That's why you were hired. You don't get to decide that the boss is wrong and you're 
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going to do it your way because the boss just doesn't get it. 

Unless you are a leader of the North Dakota Legislature, elected by citizens who had 
the idea that their vote meant something. Evidently a Constitutional amendment 
created by a citizen-initiated measure doesn't fit the job description legislative 
leaders wish to follow. Because we citizens have no business telling the people we've 
elected (hired) what we want done. 

Which brings us to the latest example of legislative lollygagging: the ethics 
commission. This voter-passed measure was created by an organization led by two 
North Dakotans, a Republican and a Democrat, both of whom had vast experience 
working with state government agencies, one of whom spent years as a lobbyist. 
They knew first-hand what problems can ensue when ethics aren't defined and 
regularly inspected. Like it or not, they got the vote out and the measure passed. 

In several past legislative sessions, citizens or naive legislators have tried to 
introduce such ideas only to be crushed by leadership. Legislators demand 
transparency of organizations and people who receive state funds but really don't 
like it to apply to themselves with regard to campaign funds, lobbyists, little things 
like that. 

"Ethics? We don't need no stinking ethics!" 

OK, they didn't say that. What they basically said was "Al, do you think we need an 
ethics commission?" "No, Jim, I don't. I think we conduct ourselves just fine. Do you 
agree, Kim?" "You bet, guys. Oh, which lobbyist is buying the drinks and dinner 
tonight?" 

They really don't like being told what to do, especially if it affects their ability to 
socialize, graze and fundraise 

OK, smart guy, what do you think they should do? 

Glad I asked. Just for basics, they could: 

• Check the 44 other states who have done this already to see what ideas they 
might glean 

• Visit the National Conference of State Legislatures subsection on ethics: 
http://www.ncsl.org/research/ethics.aspx 

• Use the specific provisions in the amendment passed by the voters: 
https://www.ndintegrity.org/xiv 

• Or, drop the whole adversarial attitude (hey, a guy can hope), assume that this 
might actually be in everyone's best interests and meet with Dina Butcher and 
Ellen Chaffee, the two North Dakotans who got this initiative started. Ask them 
what they hoped to achieve, specifically in seeing this ethics commission 
created, and then listen. Just sayin' .. . 

So, to the members of the North Dakota Legislature: The boss has given you a task. 
Are you going to take it on with the zeal that the boss expects? Or are you going to 
decide (again) that you're in charge here and that the boss should just leave you 
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Let's work to:ether to frame a trustworthy :overnment 

By Dina Butcher 
Ellen Chaffee, Wayion 

Hedegaard, Allen Hoberg 
and Kathy Tweeten 

North Dakota.ns came 
together across the 

spectrum last year to make 
a significant decision. 
East or west , regardless of 
parry or ideology, we voted 
to improve transparency 
and accountability in 
state government. It was 
called Measure 1 before 
the election~ now it is 
Article XIV of the state 
constjtution. 

lmplementing Article 
~'IV begins with the 
Ethics Commission bill 
in the current legislative 
session. The bill primarily 
establishes and funds 
the Ethics Commi.ssion 
and calls for an interim 
legislative study to prepare 

legislaUon on the rest of 
Article XIV for the 2021 
session. 

Article XIV and the 
bill have the potential to 
make North Dakota one 
of the most trusnvorthy 
governments in the 
nation. Research clearly 
shows that a trusrworrhy 
government helps prevent 
fraud, waste and abuse, 
and it attracts and grows 
strong businesses. The 
result is more productivity 
for our tax dollars. 

Authors of Article XIV 
charged our public officials 
with implementing Article 
XN because they trusted 
the officials to do their 
jobs wisely and faithfully. 
Yet a few have said the 
amendment was badly 
written by people who did 
not know what they were 

Forum of Fargo-Moorhead, Friday, January 4, 2019, page A? 

doing. The truth is, those 
who complain the loudest 
are those who gained 
power and perks from the 
broken system they helped 
create. 

Article XIV is now 
a fact - a part of the 
Constitution we live 
under and publlc officials 
swear to uphold. All of 
us have an opportunity 
to come together now 
and craft North Dakota's 
best response to the 
principles of government 
transparency, integrity 
and accountability. North 
Dakotans for Public 
Integrity looks forward to 
working on it with you and 
your representaUves. 

Butch.t-,Ch.dfee. ~-Hob<Hs 
and lweetffl.,.. rMmben of the 

North 0MoCMII to,- Public lntearify 
a-rd cl Oirecton. 
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MAJORITY OF NORTH DAKOTA 
LEGISLATIVE DISTRICTS VOTE YES ON 

MEASURE 1 

YES {66%) NO (34%) 

16 

31 

53.63% of North Dakotan voters voted YES on Measure #1 "Pertaining to the 

Transparency of Funding, Confllicts of Interests and the Establishment of an Ethics 

Commission." The majority of voters in 66% of ND Legislative Districts voted YES. 
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-fl 13 i6.:) I 
1/30//1 

Names of legislators and their district vote on reverse side . 
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Ethics is a NON-Partisan Issue 
Legislators from YES districts. (93 legislators) 

Richard Marcellais Tracy Boe Marvin E Nelson 
Tim Mathern Gretchen Dobervich Ron Guggisberg 

Judy Lee Austen Schauer Kim Koppelman 

David Clemens Ben Koppelman Andrew Marschall 
Scott Meyer Corey Mock Steve Vetter 

Kathy Hogan Mary Schneider LaurieBeth Hager 
Gary Lee Michael Howe Brandy Pyle 
Kristin Roers Thomas Beadle Ruth Buffalo 
Kyle Davison Pamela Anderson Michelle Strinden 

Curt Kreun Jake Blum Emily O'Brien 

JoNell Bakke Mary Adams Matt Eidson 
Merrill Piepkorn Josh Boschee Karla Rose Hanson 
Ronald Sorvaag Mary Johnson Tom Kading 
Jim Roers Jim Kasper Shannon Roers-Jones 
Brad Bekkedahl Patrick Hatlestad David Richter 

Oley Larsen Jeff Hoverson Bob Paulson 
Jordan Kannianen Clayton Fegley Terry Jones 
Janne Myrdal Chuck Damschen David Monson 
John Grabinger Jim Grueneich Bernie Satrom 
Dave Oehlke Dennis Johnson Greg Westlind 
Ray Holmberg Mark Sanford Mark S Owens 
Karen Karls Lisa Meier Gary Paur 
Randy Schobinger Nathan Toman Aaron McWilliams 
Bill Devlin 
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Robert Fors 
Arne Osland 
Joan Heckaman 
Larry Robinson 
Larry Luick 
Jim Dotzenrod 
Dick Dever 
Dwight Cook 
Erin Oban 
Karen Krebsbach 

Wayne Trottier 
Richard Holman 
Don Vigesaa 
Daniel Johnston 
Cindy Schreiber-Beck • Sebastian Ertelt 

Pat Heinert 
Todd Porter 
Bob Martinson 
Matthew Ruby 
Dwight Kiefert 
Alisa Mitskog 
Kathy Skroch 
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Testimony of Dakota Resource Council 
Senate Bill 1521 
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Chairman Kasper and members of the committee, my name is Liz Anderson and I am 

here on behalf of Dakota Resource Council. I stand here today in opposition of House Bill 1521 . 

For 40 years DRC members have worked to increase transparency and have stronger 

ethics guidelines in Government. This means, at times, taking unpopular positions regarding 

various energy and agriculture issues and also challenging elected officials that are influenced by 

out of state and corporate interests. 

In recent years, money in politics has become a problem in North Dakota as more and 

more money flows into our political system from concealed sources (dark money.) There is clear 

need to reform our system to ensure that politicians are more accountable to the people than to 

dark money and outside influences. It also allows politicians to show that they truly are working 

for the people of North Dakota. This is true for all politicians, regardless of party affiliation. 

2012-13 Conflict of Interest Lawsuit 

In 2012, Dakota Resource Council sued members of the North Dakota Public Service 

Commission for violating federal conflict of interest laws for taking campaign contributions from 

coal company executives that had a mining permit decision pending with the PSC. One of the 

Public Service Commissioners that we named in the case is current United States Senator, Kevin 

Cramer. Although we lost the case, in the ruling on the conflict of interest case the judge made it 

clear that he did not approve of the actions of the Public Service Commissioners in taking 

campaign contributions from a company they were supposed to be regulating. 

Specifically, U.S . District Court Judge Daniel Hovland concluded that: 

"the authority to undertake an enforcement action of the state program is discretionary and 

unreviewable, "and as such, the federal court lacks jurisdiction in the matter. However, he added 

in a footnote : "This order should in no manner be construed as an endorsement of the practice of 
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PSC Commissioners accepting campaign contributions from individuals or political action 

committees closely associated with coal companies and coal mining activities. "Although the 

acceptance of campaign contributions from such entities may be lawful ... the decision to do so is 

ill-advised, devoid of common sense, and raises legitimate questions as to the appearance of 

impropriety,". 

Public officials in our view should not be taking money from the same companies that 
I I 

they have permitting decision with and it was clear that Judge Hovland agreeswith our contention 

in his ruling. We think the majority of North Dakotans agree with DRC and Judge Hovland, 

which was reflected at the ballot box when 54% of North Dakotans voted to pass Measure I . 

Beyond our case regarding the PSC, DRC also supported efforts in past legislative 

sessions to install an ethics commission. Unfortunately, the bills pushing for an ethics 

commission were defeated almost as quickly as they were introduced. Due to our past stances on 

ethics and transparency, DRC was early endorser of Measure I, and as a result we support the full 

implementation of Article 14 of the Constitution. 

In conclusion, DRC opposes HB 1521 because it does not implement Article 14 and 

holds the state Constitution in contempt. We urge this committee to give HB 1521 a do not pass 

recommendation . 



January 30, 2019 

Sixty-sixth Legislative Assembly of North Dakota 

Bismarck, ND 

RE: Public Comment on House Bill No. 1521 

Dear Representative Chair and Committee Members, 
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My name is Lisa DeVille. I am an enrolled member of the Mandan, Hidatsa, and Arikara Nation . My 
husband and I are lifelong residents of Mandaree, a community on Fort Berthold Reservation. 

I am writing to you in opposing of House Bill No. 1521 . This bill will weaken the ethics commission 
and hinder transparency. I feel as an ND elected official should be representing the people of ND 
interests. I live with oil and gas. I know that with this oil and gas in ND industry is giving 
campaign contributions to these elected ND elected officials. 

I do support an ethics code, reporting campaign contributions, restrictions on public officials and lobbyists, 
investigations of ethics violations, and implementing requirements of Article 14 as decided by the people 
of North Dakota who you represent. 

If you have any questions, please email me at lisadeville20 l 3@gmail.com. Thank you! 

Sincerely, 

Lisa De Ville 

Mandaree, ND 

Email: lisadeville2013@gmail.com 



Opposed to HB 1521 

Kathleen Tweeten, Bismarck ND 
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Retired: NDSU Extension Service, Director of the Center for Community Vitality and 

State Specialist for Community Economic and Leadership Development 

Specialist Emeritus in the Department of Agribusiness and Applied Economics 

Secretary/Treasurer for North Dakotans for Public Integrity 

Recommend a do not pass on HB 1521 for the following reasons. 

It is not consistent with Article XIV of the North Dakota Constitution. 

The majority of voters in North Dakota voted yes on Measure 1 "Pertaining to the 

Transparency of Funding, Conflicts of Interests and the Establishment of an Ethics 

Commission." The campaign with all its misperception is over. It will take time, 

citizen input and constitutional expertise to properly implement all four sections of 

Article XIV. Up to three years has been provided. 

It is important that this not be rushed which appears to be what HB 1521 is 

attempting to do. 

Thank you for your attention. 

Please DO NOT pass HB 1521. 
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NORTH DAKOTA HOUSE OF REPRESENTATIVES 

STATE CAPITOL 
600 EAST BOULEVARD 

BISMARCK, ND 58505-0360 

Representative Lawrence R. Klemin Speaker of the House 
District 47 
3929 Valley Drive 
Bismarck, ND 58503-1 729 

R: 701 -222-2577 
lklemin@nd.gov 

TESTIMONY OF REP. LAWRENCE R. KLEMIN 
HOUSE ETHICS COMMITTEE 

HOUSE BILL NO. 1521 
FEBRUARY 7, 2019 

Mr. Chairman and members of the House Ethics Committee. I am Lawrence R. Klem in, 
Representative from District 47 in Bismarck. I am here today to testify in support of 
House Bill 1521. I am also here to give you my opinion on the bill. 

In order for you to know that I am qualified to render an opinion on House Bill 1521 , I 
would like to give you some information about my education and qualifications. 

I am an attorney admitted to practice law before the North Dakota Supreme Court and 
the state district courts. I am also admitted to practice law before the U.S. District Court 
for the District of North Dakota, the U.S. District Court for the Eastern District of 
Pennsylvania, the U.S. Court of Appeals for the Eighth Circuit, and the United States 
Supreme Court. I have practiced law in North Dakota for 41 years. I am an attorney 
with the Bismarck law firm of Schweigert, Klemin & McBride, P.C. 

I graduated from the University of North Dakota with a Bachelor of Arts degree with a 
major in English and a minor in Russian. I have also studied linguistics, French and 
German. I also received a Doctor of Jurisprudence Degree with Distinction from the 
University of North Dakota School of Law. While in law school, I served on the Board of 
Editors for the North Dakota Law Review and was the Research Editor. 

I have represented clients in approximately 1,700 civil and administrative law cases in 
state and federal courts. Over 100 of those cases have gone to trial in state and federal 
courts. About 20 civil cases have been appealed to the North Dakota Supreme Court 
and some have been appealed to the 8th Circuit Court of Appeals. One of those cases 
in the North Dakota Supreme Court involved the constitutionality of an entire chapter of 
the North Dakota Century Code. I have represented clients in hundreds of court 
hearings in state and federal courts and before state and federal administrative 
agencies. Many more cases have been argued on briefs without a court hearing. 

I am the author of Civil Practice of North Dakota 2d, which consists of over 900 pages of 
civil practice forms and commentary in three volumes, plus a separate volume for a trial 
notebook. Civil Practice of North Dakota 2d can be found in the State Law Library at 
the North Dakota Supreme Court, in the law library at the UNO School of Law, in many 
private law libraries throughout North Dakota and in several other states. It is also in 

I 



#I 
2 /f-13 /£ :)__/ 

bl. di . t l l"b . . I . ·t· h M" ~/1. 'lj/CJ some pu 1c an • arge pnva e aw I ranes m severa maJor cI 1es, sue as · mneapo Is, 
Chicago and Los Angeles. 

I am also the author of "Small Case Litigation Forms," a one volume set of forms and 
commentary published by James Publishing designed for use by attorneys and 
paralegals. James Publishing has sold over 3,000 copies of this publication throughout 
the country. 

I have been the Chairman of the Administrative law Committee of the State Bar 
Association of North Dakota (SBANO) and served on the State Advisory Council for the 
North Dakota Office of Administrative Hearings. I also served on the state taskforce 
comprised of members of SBANO and members of the Legislature charged with the 
responsibility of completely rewriting the Administrative Agency Practices Act. (AAPA). 

I have been a Commissioner on the National Uniform Law Commission (ULC) for the 
past 20 years. I serve as the Chairman of the North Dakota Commission on Uniform 
State Laws. I have served on many study and drafting committees of the National ULC 
over the years and also serve as the Legislative Liaison for North Dakota to the National 
ULC. 

I have been a member of the Legislature for the past 20 years and have served as 
Chairman or Vice Chairman on several standing and interim committees. I have been 
the House Parliamentarian and also serve on the House Rules Committee. I am 
currently the Speaker of the House. ., 

, One of the issues related to House Bill 1521 is the construction of Article XIV of the 
North Dakota Constitution and the possible areas where House Bill 1521 may conflict 
with Article XIV. The North Dakota Supreme Court has provided guidance for 
constitutional construction. 

In Thompson v. Jaeger, 2010 ND 174, P 7, 788 N.W.2d 586, a case involving the 
constitutional construction of an initiated measure, the North Dakota Supreme Court 
stated: 

"Principles of construction applicable to statutes are generally available to construction 
of the Constitution." McCamey v. Meier, 286 N.W.2d 780, 783 (N.D. 1979). In Ke/sh v. 
Jaeger, 2002 ND 53, P 7, 641 N.W.2d 100, we outlined several principles for construing 
constitutional provisions: 

When interpreting the state constitution, our overriding objective is to give effect to the 
intent and purpose of the people adopting the constitutional statement. City of Bismarck 
v. Fettig, 1999 ND 193, P 8,601 N.W.2d 247. The intent and purpose of a constitutional 
provision is to be determined, if possible, from the language itself. State ex rel. 
Heitkamp v. Hagerty, 1998 ND 122, P 13, 580 N.W.2d 139. We give words in a 
constitutional provision their plain, ordinary, and commonly understood meaning. 
Tormaschy v. Hjelle, 21 O N.W.2d 100, 102 (N.D. 1973). When interpreting constitutional 
provisions, we apply general principles of statutory construction. Hagerty, at P 13. We 
must give effect and meaning to every provision and reconcile, if possible, apparently 
inconsistent provisions. State ex rel. Sanstead v. Freed, 251 N.W.2d 898, 908 (N.D. 
1977). We presume the people do not intend absurd or ludicrous results in adopting 
constitutional provisions, and we therefore construe such provisions to avoid those 
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results. North Dakota Comm'n on Med. Competency v. Racek, 527 N.W.2d 262, 266 
(N.D. 1995). Thompson, in essence, argues the term "petition" in section 2 has a 
different meaning than "petition" in section 3. But this Court has recognized a word or a 
phrase repeated in a statute is given the same meaning throughout the statute. State v. 
E.W Wylie Co., 79 N.D. 471,481, 58 N.W.2d 76, 82 (1953). See general/y82 C.J.S., 
Statutes § 388 (2009) ("Courts ordinarily presume, in the absence of evidence to the 
contrary, that identical words used in different parts of the same statute are intended to 
have the same meaning throughout the act."). 

In addition, the North Dakota Century Code contains rules for the interpretation of 
statutes, which are equally applicable to the construction of constitutional provisions. 

1-02-02. Words to be understood in their ordinary sense. 

Words used in any statute are to be understood in their ordinary sense, unless a 
contrary intention plainly appears, but any words explained in this code are to be 
understood as thus explained. 

1-02-07. Particular controls general. 

Whenever a general provision in a statute is in conflict with a special provision in the 
same or in another statute, the two must be construed, if possible, so that effect may be 
given to both provisions, but if the conflict between the two provisions is irreconcilable 
the special provision must prevail and must be construed as an exception to the general 
provision, unless the general provision is enacted later and it is the manifest legislative 
intent that such general provision shall prevail. 

1-02-38. Intentions in the enactment of statutes. 

In enacting a statute, it is presumed that: 

1. Compliance with the constitutions of the state and of the United States is intended. 

2. The entire statute is intended to be effective. 

3. A just and reasonable result is intended. 

4. A result feasible of execution is intended. 

5. Public interest is favored over any private interest. 

Article XIV of the North Dakota Constitution, the ethics amendment, which Game into 
effect by means of an initiated constitutional amendment approved by the voters in the 
2018 general election, provides a shared responsibility between the Ethics Commission 
and the Legislature to implement its provisions. In pertinent part, Article XIV provides 
as follows: 

Section 1. Transparency. 1. The people of North Dakota need information to choose 
candidates for office, vote on ballot measures, and ensure that their representatives are 
accountable. This transparency must be sufficient to enable the people to make 
informed decisions and give proper weight to different speakers and messages. The 
people therefore have the right to know in a timely manner the source, quantity, 
timing, and nature of resources used to influence any statewide election, election 
for the legislative assembly, statewide ballot-issue election, and state 
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government action. This right is essential to the rights of free speech, assembly, af 7/l't 
petition guaranteed by the First Amendment to the United States Constitution and shall 
be construed broadly. 

2. The legislative assembly shall implement and enforce this section by enacting, 
no more than three years after the effective date of this article, laws that require 
prompt, electronically accessible, plainly comprehensible, public disclosure of 
the ultimate and true source of funds spent in any medium, in an amount greater 
than two hundred dollars, adjusted for inflation, to influence any statewide 
election, election for the legislative assembly, statewi~e ballot-issue election, or 
to lobby or otherwise influence state government action. The legislative assembly 
shall have an ongoing duty to revise these laws as necessary to promote the 
purposes of this section in light of changes in technology and political practices. 

Therefore, Article XIV first provides that it is the Legislature, and not the Ethics 
Commission, that has the duty to implement and enforce laws relating to campaign 
finance, public disclosure of the source of funds used to influence elections, and the 
conduct of lobbyists to influence state government action. 

Subsection 2 of Section 1 goes on the provide that the Legislature "shall vest by law 
one or more entities with authority to implement, interpret, and enforce this 
section and legislation enacted thereunder." The Legislature does this, in part, by 
vesting campaign finance and lobbyist reporting requirements in the office of the 
Secretary of State. 

However, there is an inconsistency with Section 3 of Articl'3 XIV, which creates the 
Ethics Commission with the authority to adopt ethics rules related to "transparency, 
corruption, elections, and lobbying," the same subject matter as contained in Section 1. 

Section 3 provides as follows: 

"Section 3. North Dakota Ethics Commission. 1. In order to strengthen the confidence 
of the people of North Dakota in their government, and to support open, ethical, and 
accountable government, the North Dakota Ethics Commission is hereby established. 

Is the Ethics Commission created in Section 3 a separate and distinct entity from the 
"one or more entities" that the Legislature is empowered to vest with "authority to 
implement, interpret, and enforce" the transparency section, or is the Ethics 
Commission included within the scope of those "one or more entities? In my opinion, 
this is an inconsistency that should be reconciled in House Bill 1521. 

There is an ambiguity and inconsistency in Article XIV relating to the powers vested 
in the Ethics Commission and the powers vested in the other "one or more entities" by 
the Legislature. 

In order to reconcile this ambiguity and inconsistency, one must first look to the 
language of Article XIV itself. A logical construction to resolve the ambiguity and 
inconsistency is that the Legislature enacts the laws to implement Article XIV and the 
Ethics Commission investigates and enforces those laws. This is consistent with Article 
IV, Section 13, of the North Dakota Constitution, relating to the Legislature, which 
provides, in part, as follows: 
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"The legislative assembly shall enact all laws necessary to carry into effect the 
provisions of this constitution." 

This is also consistent with several provisions in Article XIV itself. Subsections 1, 2, 3, 
and 4 of Section 2, related to lobbying, state as follows: 

"Appropriate civil and criminal sanctions for violations of this subsection shall be set by 
the legislative assembly." 

Subsection 5 of Section 2, provides: 

"The legislative assembly and the ethics commission shall enforce this provision by 
appropriate legislation and rules, respectively." 

Section 3, subsection 2, provides: 

2. The ethics commission may adopt ethics rules related to transparency, 
corruption, elections, and lobbying to which any lobbyist, public official, or candidate 
for public office shall be subject, and may investigate alleged violations of such rules, 
this article, and related state laws. 

This subsection provides that the Ethics Commission may adopt rules, but it does not 
specify the procedure by which those rules are to be adopted. This subsection provides 
that the Ethics Commission may investigate alleged ethics violations, not only of the 
ethics rules it adopts, but also violations of the related state laws enacted by the 
Legislature. 

The ethics rules to be adopted by the Ethics Commission must be consistent with the 
laws enacted by the Legislature and logically should be rules reasonably related to 
ethics and the internal operation of the Ethics Commission. The laws enacted by the 
Legislature and the rules adopted by the Ethics Commission must have a common goal 
of enforcing Article XIV consistent with procedural due process of law. The Legislature 
can vest the Ethics Commission as an entity to investigate and enforce the conduct 
described in Article XIV to further the constitutional goal of "transparency" in public 
disclosure of campaign finance and other financial contributions and lobbying to 
influence state government action. The Legislature can also vest the Secretary of State 
with the ministerial duties related to reporting, as is currently the law. 

House Bill 1521 , with the amendments I have proposed, does vest the Ethics 
Commission with the authority I have described to the extent that the reporting 
requirements are not otherwise vested with the Secretary 9f State. The bill also 
comports with procedural due process by setting out the procedures by which the Ethics 
Commission can adopt its rules and adjudicate violations of the law and rules. The 
procedures set out in Chapter 28-32, the Administrative Agencies Practice Act., for 
rulemaking and adjudication, provide the methodology for the Ethics Commission to 
follow, which are consistent with procedural due process of law as required by Section 1 
the 14th Amendment to the United States Constitution, which provides: 

"All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States, and of the state wherein they reside. No state 
shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States, nor shall any state deprive any person of life, liberty or 
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property, without due process of law, nor deny to any person within its jurisdictio? / '7 /!/ 
the equal protection of the laws." 

The violations provided in House Bill 1521 are criminal violations. The requirement in 
House Bill 1521 that complainants are to be identified is consistent with the 
confrontation clause in the 5th Amendment to the United States Constitution, which 
provides: 

"In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial by an impartial jury of the state and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to b~ confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in his 
favor; and to have the assistance of counsel for his defense." 

In my opinion, House Bill 1521, with the amendments I have prepared, is constitutional 
and is consistent with the spirit and intent of Article XIV. As provided in Section 4 of 
Article XIV: 

"Laws may be enacted to facilitate, safeguard, or expand, but not to hamper, restrict, or 
impair, this article. 

In my opinion, House Bill 1521 facilitates, safeguards, and expands the provisions of 
Article XIV, and does not hamper, restrict, or impair Article XIV. 

House Bill 1521 resolves the ambiguities and inconsistendes contained in Article XIV in 
a manner which is logical and reasonable. The bill provides for procedural due process 
of law and protects other important rights under the federal and state Constitutions. If 
enacted, House Bill 1521 is presumed to be constitutional until otherwise determined in 
court. 

I have provided you with proposed amendments to House Bill 1521. I am available to 
go through those amendments with you in detail and to answer any questions you may 
have. 

Rep. Lawrence R. Klemin 
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PROPOSED AMENDMENTS TO HOUSE~ 

Page 1, line 1, replace "two" with "a" 

Page 1, line 1, replace "sections" with "section" 

Page 1, line 2, replace "campaign contributions" with "expenditures" 

Page 1, line 6, remove "28-32-07, 28-32-08, 28-32-08.1," 

Page 1, line 7, remove "28-32-08.2, 28-32-09," 

Page 1, line 7, after the seventh comma insert "and" 

Page 1, line 7, remove "28-32-17," 

Page 1, line 8, remove "28-32-18, and 28-32-18.1 ," 

Page 1, line 8, replace "28-32-27" with "28-32-47" 

Page 1, line 9, remove "hearing" 

Page 1, line 10, replace "officers" with "agency heads in quasi-judicial proceedings, 
implementing article XIV of the Constitution of North Dakota" 

Page 6, line 15, remove "solely" 

Page 13, line 17, replace "impose a fine" with "assess a civil penalty" 

Page 13, line 18, after the underscored period insert "The assessment of a civil penalty may be 
appealed to the district court of Burleigh County." 

Page 13, line 25, replace "file a claim" with "bring suit" 

Page 13, line 25, remove "with competent" 

Page 13, line 26, remove "jurisdiction" 

Page 13, line 28, replace "remains in violation of" with "has failed to comply with" 

Page 13, line 28, remove the second "violation" 

Page 13, line 29, replace "of" with "failure to comply with" 

Page 13, remove lines 30 and 31 

Page 14, remove lines 1 through 6 

Page 20, line 13, after the first comma insert "or" 

Page 20, line 13, overstrike ", suspended" and insert immediately thereafter ". Rules of an 
agency may be suspended" 

Page 20, line 15, remove", or" 

Page 20, line 16, remove "the Constitution of North Dakota is amended to eliminate the 
authority" 
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Page 20, remove lines 17 through 30 

Page 21 , remove lines 1 through 30 

Page 22 , remove lines 1 through 31 

Page 23, remove lines 1 through 31 

Page 24, remove lines 1 through 31 

Page 25, remove lines 1 through 20 

Page 28, line 2, remove "or commission" 

Page 28, line 3, remove "or commission" 

Page 30, remove lines 9 through 31 

Page 31 , remove lines 1 through 31 

Page 32 , remove lines 1 through 31 

Page 33, remove lines 1 through 23 

Page 34, remove lines 11 through 31 

Page 35, replace lines 1 through 21 with: 

"SECTION 20. AMENDMENT. Section 28-32-47 of the North Dakota Century 
Code is amended and reenacted as follows: 

28-32-47. Scope of and procedure on appeal from agency rulemaking. 

i_ A judge of the district court shall review an appeal from an administrative 
agency's or ethics commission's rulemaking action based only on the 
record filed with the court. If an appellant requests documents to be 
included in the record but the agency or commission does not include 
them, the court, upon application by the appellant, may compel their 
inclusion. After a hearing, the filing of briefs, or other disposition of the 
matter as the judge may reasonably require , the court shall affirm the 
agency's rulemaking action unless it finds that any of the following are 
present: 

+. a. 

2-:- ~ 

&- C. 

4:- d. 

The provisions of this chapter have not been substantially complied 
with in tho agency's rulemaking actions. 

A rule published as a result of the rulemaking action appealed is 
unconstitutional on the face of the language adopted. 

A rule published as a result of the rulemaking action appealed is 
beyond the scope of the agency's or commission's authority to adopt. 

A rule published as a result of the rulemaking action appealed is on 
the face of the language adopted an arbitrary or capricious application 
of authority granted by statute. 

2. If the rulemaking action of the agency or commission is not affirmed by the 
court, tHhe rulemaking action must be remanded to the agency or 
commission for disposition in accordance with the order of the court , or the 
rule or a portion of the rule resulting from the rulemaking action of the 
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agency or commission must be declared invalid for reasons stated by the 
court." 

Page 36, line 20, remove "solely" 

Page 37, line 22, replace "file a claim" with "bring suit" 

Page 37, line 22, remove "with competent" 

Page 37, line 23, remove "jurisdiction" 

Page 37, line 25, replace "remains in violation of" with "has failed to comply with" 

Page 37, line 25, remove the second "violation" 

Page 37, line 26, replace "of" with "failure to comply with" 

Page 37, line 29, remove "knowingly" 

Page 37, line 29, after "accept" insert "knowingly" 

Page 38, line 19, replace "impose a fine" with "assess a civil penalty" 

Page 38, line 20, after "section" insert "and, if the person is a lobbyist, the secretary of state 
may revoke the lobbyist's registration under chapter 54-05.1" 

Page 39, line 19, replace "verbally" with "orally" 

Page 39, line 27, replace "verbally" with "orally" 

Page 39, line 31, replace "14-02" with "12.1-15" 

Page 40, line 4, replace "verbal" with "oral" 

Page 40, line 6, after "writing" insert "within ten calendar days of receipt of the complaint or 
summary of the complaint" 

Page 40, line 31, remove "and recommendations" 

Page 41, line 1, remove "and recommendations" 

Page 41, line 3, remove "and recommendations" 

Page 41, line 4, remove "and recommendations" 

Page 41, line 4, remove the underscored comma 

Page 41, line 5, remove "recommendations," 

Page 41, line 7, remove "and recommendations" 

Page 41, line 9, remove the underscored comma 

Page 41, line 10, remove "recommendations," 

Page 41, line 12, remove "their" 

Page 41, line 17, replace "impose a" with "assess a civil" 

Page 41, line 18, replace "impose a" with "assess a civil" 

Page 41 , line 19, after "appeal" insert "and request judicial review of" 
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Page 41 , line 20, remove "the office of administrative hearings, which shall " 

Page 41 , line 21 , replace "designate an administrative law judge to hear the appeal. An appeal" 
with "the district court in the county in which the accused individual resides. A request 
for judicial review" 

Page 41, line 22 , after the underscored period insert "The scope of review and procedure on 
appeal from a determination of the commission must comply with section 28-32-47." 

Page 41 , line 29, replace "an administrative law judge" with "a court" 

Page 42 , line 13, remove "Disclosure of information included in subsections 1 and 2 by a 
person who knows the" 

Page 42 , remove line 14 

Page 42 , line 15, remove "4." 

Page 42, line 17, replace "5." with "4." 

Page 42, line 20, replace "impose a fine" with "assess a civil penalty" 

Page 42, after line 27, insert: 

"54-66-14. Prohibition on delivering campaign contributions - Penalty. 

A lobbyist may not deliver knowingly a campaign contribution made by another 
person in violation of subsection 3 of section 2 of article XIV of the Constitution of North 
Dakota. For a first violation, the secretary of state shall assess a civil penalty of one 
hundred dollars upon any person who violates this section and may revoke the 
lobbyist's registration . For a second and subsequent violation of this section , the 
person is guilty of an infraction. 

54-66-15. Mandatory disqualification in quasi-judicial proceedings. 

A director, officer, commissioner, head, or other executive of an agency shall 
self-disqualify in any quasi-judicial proceeding in which a reasonable, disinterested 
observer would believe the hearing officer is biased due to: 

i_ Monetary or in-kind support related to the election of the director, officer, 
commissioner, head, or other executive of an agency to public office: or 

2. A financial interest of the director, officer, commissioner, head, or other 
executive of an agency which is not shared by the general public, as 
defined by the ethics commission. 

54-66-16. Disclosure requirements - Delegation of limited authority. 

Under subsection 2 of section 1 of article XIV of the Constitution of North 
Dakota, the legislative assembly vests authority to implement. interpret. and enforce 
section 1 of article XIV and laws enacted under the section to the ethics commission , 
but only to the extent the authority is not vested with the secretary of state. The 
authority vested in the ethics commission under this section is subject to the provisions 
of this chapter and chapter 16.1-08.1." 

Page 43, line 3, after the fifth comma insert "and" 

Page 43, line 3, remove ", and 29" 
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Page 43, line 3, replace "section" with "sections" 

Page 43, line 4, after "54-66-02" insert "and 54-66-15" 

Page 43, line 4, replace "30" with "21" 

Page 43, line 7, replace "30" with "21" 

Page 43, line 9, replace "30" with "21" 

Renumber accordingly 
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Kathryn Dunlap 

208 W Rosser Ave 
Bismarck, ND 58501 

February 7, 2019 

Chairman, members of the Committee: 
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My name is Kathryn Dunlap and I am a resident of District 32 here in Bismarck. I am also an 
Adjunct Instructor in English at Bismarck State College. Before I was employed there I taught as 
a Graduate student at NDSU and while I attended an Interdisciplinary Humanities PhD program 
at the University of Central Florida. I have over 10 years experience teaching first-year students 
writing skills with an emphasis on rhetoric. I teach my students that rhetoric is the study of how 
language does work in the world; how words can shape reality and our understanding of it. Most 
of them are pretty skeptical , but I imagine that I don't have to convince you, members of this 
committee, of the grave importance of language and our need to carefully consider each word. 

I attended the previous hearing on HB 1521 in the hope that I could learn more about it. More 
specifically, I wanted see what work the language of the bill would do, how it fit the new 
constitutional amendment, and, more importantly, how it reflected the will of the North Dakota 
citizens who voted the amendment in just a few short months ago. Unfortunately, I was 
disappointed when the language of this proposed bill predominantly focused not on the 
concerns of the citizens but on the concerns of legislators and lobbyists. 

I want to speak on some important issues regarding of the language of HB 1521 and the 
consequences of passing this bill as it exists. During the previous hearing it was suggested that 
any dictates from this bill could be superseded by rulings from the Ethics Commission . That 
everything here could be easily undone. That is not how language works, especially language 
that is given power by the North Dakota State Government to change our Century Code. 
Language like that doesn't just disappear. I am not a legal scholar but I feel that making law that 
you know, or at least strongly suspect, will need to be removed as constitutionally unsound is 
not reflective of the careful and thoughtful use of language that typically exemplifies our 
legislative process. That kind of sloshed about messy rhetoric is unbecoming of elected officials 

who can do better. 

I do not pretend to know the minds of others and so I will not presume to suppose the intentions 
behind this bill, but I can speak to what the impact of the language of this pill would be . If it is 
intended to act as guidelines as suggested during the previous hearing that would undoubtedly 
violate the constitutional guarantee promised to the Ethics Commission, the promise that their 
duties would not be interfered with by the actions of the legislature. The existence of this 

/ 
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language provides an anchor that will massively impact any future decisions made by the Ethics 
Commission. Anchoring, for those who may not be familiar, is the psychological phenomena 
wherein preexisting information is relied upon in making subsequent decisions. For example, 
imagine if a fine of 500 dollars was proposed for a certain infraction and a reasonable person 
suggests that is too low and doubles the amount to 1000 dollars. Then say if in an alternate 
reality a fine of 10,000 dollars is proposed that same reasonable person could suggest that is 
too high halves it to 5000 dollars. The difference between 1000 and 5000 dollars is anchoring in 
action . Anchoring doesn't just impact numbers but all sorts of decisions and is almost impossible 
to avoid. Even when you are aware of the effect it still shapes your decisions. These guidelines, 
despite any good intentions, will interfere with the Ethics Commission. It's just human nature. 

I am sympathetic to the position this amendment has put you in, believe me. The language that 
you once relied upon as the rule of law is obsolete and you can no longer control the language 
that will shape your reality and elected officials. And that is hard. I can 't say in your place I would 
be tempted to do the same; to exert control wherever I could. But ultimately the solution is not to 
dictate that language yourself, and in doing so stepping beyond the scope of the constitution 
and the will of the people. In the last committee hearing it was suggested that the people who 
would eventually make up the Ethics Commission, people decided upon by the Governor and 
Majority and Minority leaders, would not be familiar enough with the process of legislation to do 
this important work correctly. I would disagree. I have spent most of my adult life teaching the 
young people of North Dakota how important language is and that it is to be respected. The 
North Dakota educational system has produced reasonable, intelligent and moral people. I 
imagine that many in this room today are products of that system. You need to trust the process, 
trust the Ethics Commission and trust the people of North Dakota. 

Thank you, 

Kathryn Dunlap 



Office of the 
State Auditor 

TESTIMONY TO HOUSE ETHICS COMMITTEE 

SB 2148 & HB 1521 Creation of Ethics Commission 

2/6/19&2/7/2019 

Good afternoon, Chairman Hogue/Kasper and members of the committee, my name is Joshua Gallion 

and I serve as the State Auditor. I'm here today to discuss the State Auditor's Office, providing 

information regarding our efforts to fulfill our statutory obligations while improving accountability and 

promoting transparency of our state's government. 

As you are aware, the State Auditor is a constitutional state official elected by the citizens of North 

Dakota . My job is to lead the way in providing truthful, objective and independent information to you 

and the citizens of North Dakota. Our mission is to produce informative audits to improve government 

through our vision of a diverse team committed to generating greater value for our taxpayers. 

North Dakota Constitution, Article V, Section 2 

Section 2, paragraph 2. The powers and duties of the agriculture commissioner, attorney general, 

auditor, insurance commissioner, public service commissioners, secretary of state, superintendent of 

public instruction, tax commissioner, and treasurer must be prescribed by law. If the legislative 

assembly establishes a labor department, the powers and duties of the officer administering 

that department must be prescribed by law. 

North Dakota Century Code 54-10 

Government Auditing Standards are referred to 6 times. 

U.S. Government Accountability Office, Government Auditing Standards 2018 Revision 

Chapter 1: Foundation and Principles for Use and Application of Government Auditing Standards 

1.02 - Effective, Efficient, Economical, Ethical 

1.05 - Government auditing is essential in providing accountability to legislators, oversight bodies, those 

charged with governance, and the public. 

1.07 - ... When auditors conduct their work in this manner and comply with GAGAS in reporting the 

results, their work can lead to improved government management, better decision making and 

oversight, effective and efficient operations, and accountability and transparency for resources and 

results. 

Chapter 3: Ethics, Independence, and Professional Judgement (38 Pages) 

Chapter 8: Fieldwork Standards for Performance Audits 

Ethical issues can be viewed as wasteful or abuse. Section 8.120 

Most recent example 

Performance Audit of Governor's Travel and use of Resources. We questioned the use of the state plane 

for out-of-state trips when less expensive commercial flights were available. 

Concern for your consideration 

How will the Ethics Commission's Rulemaking affect the statutory duties of the State Auditor's Office? 

pg. 1- North Dakota State Auditor's Office SB 2148 & HB1521 

I 
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Chapter 1: Foundation and Principles for the 

se and Application of Government Auditing 
Standards 

Introduction 

1.01 This chapter provides guidance for engagements conducted in 
accordance with generally accepted government auditing standards 
(GAGAS). This chapter also 

a. explains the types of auditors and audit organizations that may 
employ GAGAS to conduct their work, 

b. identifies the types of engagements that may be conducted in 
accordance with GAGAS, and 

c. explains terminology that is commonly used in GAGAS. 

1.02 The concept of accountability for use of public resources and 
government authority is key to our nation's governing processes. 
Management and officials entrusted with public resources are responsible 
for carrying out public functions and providing service to the public 
effectively, efficiently, economically, and ethically within the context of the 
statutory boundaries of the specific government program. 

1.03 As reflected in applicable laws, regulations, agreements, and 
standards, management and officials of government programs are 
responsible for providing reliable , useful, and timely information for 
transparency and accountability of these programs and their operations. 
Legislators, oversight bodies, those charged with governance, and the 
public need to know whether (1) management and officials manage 
government resources and use their authority properly and in compliance 
with laws and regulations; (2) government programs are achieving their 
objectives and desired outcomes; and (3) government services are 
provided effectively, efficiently, economically, and ethically. 

1.04 'Those charged with governance" refers to the individuals 
responsible for overseeing the strategic direction of the entity and 
obligations related to the accountability of the entity. This includes 
overseeing the financial reporting process, subject matter, or program 
under audit, including related internal controls. Those charged with 
governance may also be part of the entity's management. In some 
audited entities, multiple parties may be charged with governance, 
including oversight bodies, members or staff of legislative committees, 
boards of directors, audit committees, or parties contracting for the 
engagement. 
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Chapter 1: Foundation and Principles for the 
Use and Application of Government Auditing 
Standards 

1.05 Government auditing is essential in providing accountability to 
legislc;1tors, oversight bodies , those charged with governance.,. and the 
public. GAGAS engagements provide an independent, objective, 
nonpartisan assessment of the stewardship, performance, or cost of 
government policies, programs, or operations , depending upon the type 
and scope of the engagement. 

1.06 The professional standards and guidance contained in this 
document provide a framework for conducting high-quality engagements 
with competence, integrity, objectivity, and independence. Auditors of 
government entities, entities that receive government awards, and other 
entities, as required by law or regulation or as they elect, may use these 
standards. Overall, GAGAS contains standards for engagements 
comprising individual requirements that are identified by terminology as 
discussed in paragraphs 2.02 through 2.10. GAGAS contains 
requirements and guidance dealing with ethics, independence, auditors' 
professional judgment and competence, quality control, peer review, 
conducting the engagement, and reporting. 

1.07 Engagements conducted in accordance with GAGAS provide 
information used for oversight, accountability, transparency, and 
improvements of government programs and operations. GAGAS contains 
requirements and guidance to assist auditors in objectively obtaining and 
evaluating sufficient, appropriate evidence and reporting the results. 
When auditors conduct their work in this manner and comply with GAGAS 
in reporting the results, their work can lead to improved government 
management, better decision making and oversight, effective and efficient 
operations, and accountability and transparency for resources and 
results. 

1.08 Laws, regulations, contracts, grant agreements, and policies 
frequently require that engagements be conducted in accordance with 
GAGAS. In addition, many auditors and audit organizations voluntarily 
choose to conduct their work in accordance with GAGAS. The 
requirements and guidance in GAGAS in totality apply to engagements 
pertaining to government entities, programs, activities, and functions, and 
to government assistance administered by contractors, nonprofit entities, 
and other nongovernmental entities when the use of GAGAS is required 
or voluntarily adopted. 

1.09 The following are some of the laws, regulations, and other 
authoritative sources that require the use of GAGAS: 
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Chapter 8: Fieldwork Standards for 
Performance Audits 

evaluation of identified findings when developing the cause element of 
the identified findings when internal 'control is significant to the audit 
objectives. 

Application Guidance: Findings 

8.118 Findings may involve deficiencies in internal control; 
noncompliance with provisions of laws, regulations, contracts, and grant 
agreements; or instances of fraud. 

8.119 Given the concept of accountability for use of public resources and 
government authority, evaluating internal control in a government 
environment may also include considering internal control deficiencies 
that result in waste or abuse. Because the determination of waste and 
abuse is subjective, auditors are not required to perform specific 
procedures to detect waste or abuse in performance audits. However, 
auditors may consider whether and how to communicate such matters if 
they become aware of them. Auditors may also discover that waste or 
abuse are indicative of fraud or noncompliance with provisions of laws, 
regulations, contracts, and grant agreements. 

8.120 Waste is the act of using or expending resources carelessly 
extravagantly, or to no purpose. Importantly, waste can include activities 
that do not include abuse and does not necessarily involve a violation of 
law. Rather, waste relates primarily to mismanagement, inappropriate 
actions, and inadequate oversight. 

8.121 The following are examples of waste, depending on the facts and 
circumstances: 

a. Making travel choices that are contrary to existing travel policies 
or are unnecessarily extravagant or expensive. 

b. Making procurement or vendor selections that are contrary to 
existing policies or are unnecessarily extravagant or expensive. 

8.122 Abuse is behavior that is deficient or improper when compared with 
behavior that a prudent person would consider reasonable and necessary 
business practice given the facts and circumstances, but excludes fraud 
and noncompliance with provisions of laws, regulations, contracts, and 
grant agreements. Abuse also includes misuse of authority or position for 
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Chapter 8: Fieldwork Standards for 
Performance Audits 

personal financial interests or those of an immediate or close family 
member or business associate. 

8.123 The following are examples of abuse, depending on the facts and 
circumstances: 

a. Creating unneeded overtime. 

b. Requesting staff to perform personal errands or work tasks for a 
supervisor or manager. 

c. Misusing the official 's position for personal gain (including actions 
that could be perceived by an objective third party with knowledge 
of the relevant information as improperly benefiting an official's 
personal financial interests or those of an immediate or close 
family member; a general partner; an organization for which the 
official serves as an officer, director, trustee, or employee; or an 
organization with which the official is negotiating concerning future 
employment). 

8.124 Criteria: To develop findings, criteria may include the laws, 
regulations, contracts, grant agreements, standards, measures, expected 
performance, defined business practices, and benchmarks against which 
performance is compared or evaluated. Criteria identify the required or 
desired state or expectation with respect to the program or operation. The 
term program includes processes, projects, studies, policies, operations, 
activities, entities, and functions. Criteria provide a context for evaluating 
evidence and understanding the findings, conclusions, and 
recommendations in the report. 

8.125 Condition: Condition is a situation that exists. The condition is 
determined and documented during the audit. 

8.126 Cause: The cause is the factor or factors responsible for the 
· difference between the condition and the criteria, and may also serve as a 
basis for recommendations for corrective actions. Common factors 
include poorly designed policies, procedures, or criteria; inconsistent, 
incomplete, or incorrect implementation; or factors beyond the control of 
program management. Auditors may assess whether the evidence 
provides a reasonable and convincing argument for why the stated cause 
is the key factor contributing to the difference between the condition and 
the criteria. 

GA0-18-568G Government Auditing Standards 



Opposed to HB 1521 ~ y 7,~ 

Mr. Chairman and members of the committee, 

My name is Kathleen Tweeten from Bismarck ND. I am retired from the NDSU 
Extension Service where I was the Director of the Center for Community Vitality 
and State Specialist for Community Economic and Leadership Development. 
Prior to that I was an Area Leadership Specialist and before that an Extension 
Agent in Stutsman County for a total of a little over 30 years. I now have the title 
of Specialist Emeritus in the Department of Agribusiness and Applied Economics 
at NDSU. I am also the Secretary/Treasurer for North Dakotans for Public 
Integrity 

I recommend a do not pass on HB 1521. 

HB 1521 is not consistent with Article XIV of the North Dakota Constitution. 

The majority of voters in North Dakota voted yes on Measure 1 "Pertaining to the 
Transparency of Funding, Conflicts of Interests and the Establishment of an 
Ethics Commission." The campaign with all its misperception is over. It will 
take time, citizen input and constitutional expertise to properly implement all four 
sections of Article XIV. Up to three years has been provided. 

It is important that this not be rushed which appears to be what HB 1521 is 
attempting to do. 

I also want to clear up a major misunderstanding that is being alleged about the 
intent of Article XIV. Article XIV clearly recognizes the benefits that lobbyists 
make to good government. If I didn't believe that to be true, I wouldn' t be 
wearing this lobbyist badge. Article XIV confirms this by excluding in the 
definition of prohibited gifts any and all "purely informational materials" given to 
public officials. See Section 2 Subsection 1. Subsection 1 also promotes and 
advances opportunities for ND residents including lobbyists to meet with public 
officials in educational and social settings, like the Extension Rural Leadership 
North Dakota (RLND) social that we had last month. We had a wonderful 
turnout from both our participants and the legislators. Thank you for attending. It 
means a lot to us that many of you were interested in what RLND is and does. 
These types of socials will continue if they do not give rise to ethical concerns (to 
be as defined by the new Ethics Commission by 1/5/2021). This timeline gives us 
the opportunity to make our case that the RLND social will not raise ethical 
concerns. Just like every other social and public event where legislators and state 
officials are invited, the Ethics Commission will within 2 years disseminate rules 
as to what is allowed in such circumstances. Otherwise, Article XIV will prohibit 
gifts to public officials meant to eliminate undue influence and favoritism in the 
legislature, the governor's office and by other state officials. 
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What Article XIV does is to try and stop a public perspective that some lobbyists 
have "unfair or undue influence" upon state government. Right or wrong, many 
ND residents believe that "some" lobbyists - not all - use "gifts" in various forms 
to corral and dominate public officials' time and minds by providing those gifts 
that were allowed by law prior to passage of Article XIV. Remember that the 
prohibition of gifts to public officials in Article XIV does not go into effect until 
1/5/2021 and only after the legislature provides for sanctions. 

Everyone should be able to agree that lobbyists nor those they represent should be 
able to pay for, or arrange to pay for through others, public officials to travel to 
and attend "conferences, seminars or other opportunities" as currently allowed 
(including associated meals, refreshments, etc.). And this would continue to be 
allowed under HB 1521. After all, I'm a true believer that if public officials need 
to go and learn about something of benefit or value to their job then the state 
should pay for that and it should be publicly known and should include all 
associated expenses. Allowing lobbyists or anyone else for that matter to pay for 
such trips and expenses is promoting undue influence of public officials. After all, 
one person's idea of what is "educational" is another person's idea of a strictly 
political and partisan event. The oil industry for example is not going to send a 
legislator to a Sierra Club sponsored environmental seminar. It will only pay to 
send that legislator to a seminar friendly and "educational" to its own benefit. The 
reverse is also true. I expect my public officials to learn from unbiased and 
balanced sources, nonpartisan in nature and blue ribbon in assembly. 

All lobbyists, just like ordinary citizens should more properly influence and 
advocate from their presence here in front of legislative committees and hearings 
and offer testimony and informational documents and materials on the record and 
certainly not be able to send public officials on trips around the world to rub 
shoulders with other people seeking to gain unfair advantage of the time and 
minds of those public officials. 

HB 1521 does not give the proper time and attention to the implementation of 
Article XIV so that it can be done correctly. 

Thank you for your attention. I recommend a do not pass on HB 1521. 
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Title. 

Prepared by the Legislative Council staff for 
Representative K · _ 

February 12, 2019 · 

PROPOSED AMENDMENTS TO HOUSE€~-19 
Page 1, line 1, replace "two" with "a" 

Page 1, line 1, replace "sections" with "section" 

Page 1, line 2, replace "campaign contributions" with "expenditures" 

Page 1, line 6, remove "28-32-07, 28-32-08, 28-32-08.1 ," 

Page 1, line 7, remove "28-32-08.2, 28-32-09," 

Page 1, line 7, after the seventh comma insert "and" 

Page 1, line 7, remove "28-32-17," 

Page 1, line 8, remove "28-32-18, and 28-32-18.1," 

Page 1, linie 8, replace the second "section" with "sections" 

Page 1, line 8, after "28-32-27" insert", 28-32-47, 28-32-48, and 28-32-49" 

Page 1, line 9, after the second comma insert "appeals from rulemaking actions," 

Page 1, line 10, after "officers" insert "and agency heads in quasi-judicial proceedings, 
implementing article XIV of the Constitution of North Dakota" 

Page 6, line 15, remove "solely" 

Page 13, line 17, replace "impose a fine" with "assess a civil penalty" 

Page 13, line 18, after the underscored period insert "The assessment of a civil penalty may be 
appealed to the district court of Burleigh County." 

Page 13, line 25, replace "file a claim" with "commence an action" 

Page 13, line 25, remove "with competent" 

Page 13, line 26, remove "jurisdiction" 

Page 13, line 28, replace "remains in violation of' with "has failed to comply with" 

Page 13, line 28, remove the second "violation" 

Page 13, line 29, replace "of" with "failure to comply with" 

Page 13, remove lines 30 and 31 

Page 14, remove lines 1 through 6 

Page 20, line 13, after the first comma insert "or" 

Page 20, line 13, overstrike", suspended" and insert immediately thereafter". Rules of an 
agency may be suspended" 

• Page 20, line 15, remove", or" 
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Page 20, line 16, remove "the Constitution of North Dakota is amended to elimi~{~/ l'f 
authority" 

Page 20, remove lines 17 through 30 

Page 21 , remove lines 1 through 30 

Page 22, remove lines 1 through 31 

Page 23, remove lines 1 through 31 

Page 24, remove lines 1 through 31 

Page 25, remove lines 1 through 20 

Page 28, line 2, remove "or commission" 

Page 28, line 3, remove "or commission" 

Page 30, remove lines 9 through 31 

Page 31 , remove lines 1 through 31 

Page 32, remove lines 1 through 31 

Page 33, remove lines 1 through 23 

Page 35, after line 21 , insert: 

"SECTION 20. AMENDMENT. Section 28-32-47 of the North Dakota Century 
Code is amended and reenacted as follows: 

28-32-47. Scope of and procedure on appeal from agency rulemaking. 

1.:. A judge of the district court shall review an appeal from an administrative 
agency's or ethics commission's rulemaking action based only on the 
record filed with the court. If an appellant requests documents to be 
included in the record but the agency or commission does not include 
them, the court, upon application by the appellant, may compel their 
inclusion. After a hearing, the filing of briefs, or other disposition of the 
matter as the judge may reasonably require , the court shall affirm the 
agency's rulemaking action unless it finds that any of the following are 
present: 

4-:- ~ 

2-:- b. 

3:- C. 

4:- £l 

The provisions of this chapter have not been substantially complied 
with in the agency's rulemaking actions. 

A rule published as a result of the rulemaking action appealed is 
unconstitutional on the face of the language adopted. 

A rule published as a result of the rulemaking action appealed is 
beyond the scope of the agency's or commission's authority to adopt. 

A rule published as a result of the rulemaking action appealed is on 
the face of the language adopted an arbitrary or capricious application 
of authority granted by statute. 

• 

• 

2.,, If the rulemaking action of the agency or commission is not affirmed by the • 
court, tUhe rulemaking action must be remanded to the agency or 
commission for disposition in accordance with the order of the court, or the 
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rule or a portion of the rule resulting from the rulemaking action of the 
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agency or commission must be declared invalid for reasons stated by the 
court. 

SECTION 22. AMENDMENT. Section 28-32-48 of the North Dakota Century 
Code is amended and reenacted as follows: 

28-32-48. Appeal - Stay of proceedings. 

An appeal from an order or the rulemaking action of an administrative agency or 
the ethics commission does not stay the enforcement of the order or the effect of a 
published rule unless the court to which the appeal is taken , upon application and after 
a hearing or the submission of briefs, orders a stay. The court may impose terms and 
conditions for a stay of the enforcement of the order or for a stay in the effect of a 
published rule. This section does not prohibit the operation of an automatic stay upon 
the enforcement of an administrative order or ethics commission order as may be 
required by another statute. 

SECTION 23. AMENDMENT. Section 28-32-49 of the North Dakota Century 
Code is amended and reenacted as follows: 

28-32-49. Review in supreme court. 

The judgment of the district court in an appeal from an order or rulemaking 
action of an administrative agency or the ethics commission may be reviewed in the 
supreme court on appeal in the same manner as provided in section 28-32-46 or 
28-32-47, except that the appeal to the supreme court must be taken within sixty days 
after the service of the notice of entry of judgment in the district court. Any party of 
record, including the agency or ethics commission , may take an appeal from the final 
judgment of the district court to the supreme court. If an appeal from the judgment of 
the district court is taken by an agency or the ethics commission, the agency or ethics 
commission may not be required to pay a docket fee or file a bond for costs or 
equivalent security." 

Page 36, line 20, remove "solely" 

Page 37, line 22, replace "file a claim" with "commence an action" 

Page 37, line 22, remove "with competent" 

Page 37, line 23, remove "jurisdiction" 

Page 37, line 25, replace "remains in violation of' with "has failed to comply with" 

Page 37, line 25, remove the second "violation" 

Page 37, line 26, replace "of' with "failure to comply with" 

Page 37, line 29, remove "knowingly" 

Page 37, line 29, after "accept" insert "knowingly" 

Page 38, line 19, replace "impose a fine" with "assess a civil penalty" 

Page 38, line 20, after "section" insert "and, if the person is a lobbyist, the secretary of state 
may revoke the lobbyist's registration under chapter 54-05.1" 

Page 39, line 19, replace "verbally" with "orally" 
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Page 39, line 27, replace "verbally" with "orally" 

Page 39, line 31 , replace "14-02" with "12.1-15" 

Page 40, line 4, replace "verbal" with "oral" 

µ; 
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Page 40, line 6, after "writing" insert "within ten calendar days of receipt of the complaint or 
summary of the complaint" 

Page 40, line 31 , remove "and recommendations" 

Page 41 , line 1, remove "and recommendations" 

Page 41 , line 3, remove "and recommendations" 

Page 41 , line 4, remove "and recommendations" 

Page 41 , line 4, remove the underscored comma 

Page 41 , line 5, remove "recommendations," 

Page 41 , line 7, remove "and recommendations" 

Page 41 , line 9, remove the underscored comma 

Page 41 , line 10, remove "recommendations," 

Page 41 , line 12, remove "their" 

Page 41 , line 17, replace "impose a" with "assess a civil" 

Page 41 , line 18, replace "impose a" with "assess a civil " 

Page 41 , line 19, after "appeal" insert "and request judicial review of" 

Page 41 , line 20, remove "the office of administrative hearings, which shall" 

Page 41 , line 21 , replace "designate an administrative law judge to hear the appeal. An appeal" 
with "the district court in the county in which the accused individual resides. A request 
for judicial review" 

Page 41 , line 22, replace "the requirements for adjudicative proceedings under chapter 28-32" 
with "sections 28-32-42 through 28-32-46 and sections 28-32-50 and 28-32-51 ." 

Page 41 , line 29, replace "an administrative law judge" with "a court" 

Page 42, line 13, remove "Disclosure of information included in subsections 1 and 2 by a 
person who knows the" 

Page 42, remove line 14 

Page 42, line 15, remove "4." 

Page 42, line 17, replace"~" with "4." 

Page 42, line 20, replace "impose a fine" with "assess a civil penalty" 

Page 42, after line 27, insert: 
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"54-66-14. Prohibition on delivering campaign contributions - Penalty . 

A lobbyist may not deliver knowingly a campaign contribution made by another 
person in violation of subsection 3 of section 2 of article XIV of the Constitution of North 
Dakota. For a first violation, the secretary of state shall assess a civil penalty of one 
hundred dollars upon any person who violates this section and may revoke the 
lobbyist's registration. For a second and subsequent violation of this section, the 
person is guilty of an infraction. 

54-66-15. Mandatory disqualification in quasi-judicial proceedings. 

A director, officer, commissioner, head, or other executive of an agency shall 
self-disqualify in any quasi-judicial proceeding in which a reasonable, disinterested 
observer would believe the hearing officer is biased due to: 

i_ Monetary or in-kind support related to the election of the director, officer, 
commissioner, head, or other executive of an agency to public office; or 

2. A financial interest of the director, officer, commissioner, head, or other 
executive of an agency which is not shared by the general public, as 
defined by the ethics commission. 

54-66-16. Disclosure requirements - Delegation of limited authority. 

Under subsection 2 of section 1 of article XIV of the Constitution of North 
Dakota, the legislative assembly vests authority to implement, interpret, and enforce 
section 1 of article XIV and laws enacted under the section to the ethics commission, 
but only to the extent the authority is not vested with the secretary of state. The 
authority vested in the ethics commission under this section is subject to the provisions 
of this chapter and chapter 16.1-08.1 ." 

Page 43, line 3, after the fifth comma insert "and" 

Page 43, line 3, remove ", and 29" 

Page 43, line 3, replace "section" with "sections" 

Page 43, line 4, after "54-66-02" insert "and 54-66-15" 

Page 43, line 4, replace "30" with "24" 

Page 43, line 7, replace "30" with "24" 

Page 43, line 9, replace "30" with "24" 

Renumber accordingly 
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Sixty-sixth 
Legislative Assembly 
of North Dakota 

Introduced by 

Representative Pollert 

Senator Wardner 

HOUSE BIL~ 

1 A BILL for an Act to create and enact twea new seetionssection to chapter 16.1-08.1 and 

2 chapter 54-66 of the North Dakota Century Code, relating to reporting campaign 

3 eontributionscxpenditures, restrictions on public officials and lobbyists, investigations of ethics 

4 violations, and implementing requirements of article XIV of the Constitution of North Dakota; to 

5 amend and reenact section 16.1-08.1-01 , subsection 4 of section 16.1-08.1-02.1, sections 

6 16.1-08.1-02.3, 16.1-08.1-02.4, 16.1-08.1-03.1 , 16.1-08.1-04.1, 28-32-01 , 28-32-02, 28-32-03, 

7 28-32-06, 28 32 07, 28 32 08, 28 32 08. 1, 28 32 08.2, 28 32 09, 28-32-10, 28-32-1 1, 28-32-12, 

8 28-32-14, 28-32-15, and 28-32-16, 28 32 17, 28 32 18, and 28 32 18.1 , subsections 2 and 4 of 

9 section 28-32-19, and seetionsections 28-32-27, 28-32-47, 28-32-48. and 28-32-49 of the North 

10 Dakota Century Code, relating to rulemaking procedures. appeals from rulemaking actions, 

11 disqualification of hearing officers and agency heads in quasi-judicial proceedings, 

12 implementing article XIV of the Constitution of North Dakota, and requirements for the North 

13 Dakota ethics commission ; to provide for a penalty; to provide an appropriation ; to provide an 

14 effective date; to provide an expiration date; and to declare an emergency. 

15 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

16 SECTION 1. AMENDMENT. Section 16.1-08.1-01 of the North Dakota Century Code is 

17 amended and reenacted as follows: 

18 16.1-08.1-01. Definitions. 

19 As used in this chapter, unless the context otherwise requires : 

20 1. "Adjusted for inflation" means adjusted on January first of each year by the change in 

21 

22 

23 

24 

the consumer price index for all urban consumers (all items, United States city 

average) . as identified by the secretary of state . 

2. "Affiliate" means an organization that controls, is controlled by, or is under common 

control with another organization. For purposes of this definition, control means the 
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possession , direct or indirect, of the power to direct or cause the direction of the 

management and policies of an organization , whether through the ownership of voting 

securities, by contract other than a commercial contract for goods or nonmanagement 

services, or otherwise. Control is presumed to exist if an organization , directly or 

indirectly, owns, controls , holds with the power to vote, or holds proxies representing 

fifty percent or more of the voting securities of any other organization . 

7 ~3. "Association" means any club, association , union, brotherhood , fraternity, organization, 

8 

9 

10 

11 

12 

13 

or group of any kind of two or more persons, including labor unions, trade 

associations, professional associations, or governmental associations, which is united 

for any purpose, business, or object and which assesses any dues, membership fees, 

or license fees in any amount, or which maintains a treasury fund in any amount. The 

term does not include corporations, cooperative corporations, limited liability 

companies, political committees, or political parties. 

14 3:-4. "Candidate" means an individual who seeks nomination for election or election to 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

public office, and includes: 

a. An individual holding public office; 

b. An individual who has publicly declared that individual's candidacy for nomination 

for election or election to public office or has filed or accepted a nomination for 

public office; 

c. An individual who has formed a campaign or other committee for that individual's 

candidacy for public office; 

d. An individual who has circulated a nominating petition to have that individual's 

name placed on the ballot; and 

e. An individual who has, in any manner, solicited or received a contribution for that 

individual's candidacy for public office, whether before or after the election for 

that office. 

27 4:-~ "Conduit" means a person that is not a political party, political committee, or candidate 

28 

29 

30 

31 

and which receives a contribution of money and transfers the contribution to a 

candidate, political party, or political committee when the contribution is designated 

specifically for the candidate, political party, or political committee and the person has 

no discretion as to the recipient and the amount transferred. The term includes a 
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transactional intermediary, including a credit card company or a money transfer 

2 service that pays or transfers money to a candidate on behalf of another person. 

3 &:-6. "Contribution" means a gift, transfer, conveyance, provision, receipt, subscription, 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

loan, advance, deposit of money, or anything of value , made for the purpose of 

influencing the nomination for election, or election , of any person to public office or 

aiding or opposing the circulation or passage of a statewide initiative or referendum 

petition or measure. The term also means a contract, promise, or agreement, express 

or implied, whether or not legally enforceable, to make a contribution for any of the 

above purposes. The term includes funds received by a candidate for public office or a 

political party or committee which are transferred or signed over to that candidate, 

party, or committee from another candidate, party, or political committee or other 

source including a conduit. The term "anything of value" includes any good or service 

of more than a nominal value. The term "nominal value" means the cost, price, or 

worth of the good or service is trivial, token, or of no appreciable value. The term 

"contribution" does not include: 

a. A loan of money from a bank or other lending institution made in the regular 

course of business. 

b. Time spent by volunteer campaign or political party workers. 

c. Money or anything of value received for commercial transactions, including rents, 

advertising, or sponsorships made as a part of a fair market value bargained-for 

exchange. 

d. Money or anything of value received for anything other than a political purpose. 

e. Products or services for which the actual cost or fair market value are reimbursed 

by a payment of money. 

f. An independent expenditure. 

g. The value of advertising paid by a political party, multicandidate political 

committee, or caucus which is in support of a candidate. 

h. In-kind contributions from a candidate to the candidate's campaign. 

29 6-:7. "Cooperative corporations", "corporations", and "limited liability companies" are as 

30 

31 

defined in this code, and for purposes of this chapter "corporations" includes nonprofit 

corporations. However, if a political committee, the only purpose of which is accepting 
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contributions and making expenditures for a political purpose, incorporates for liability 

purposes only, the committee is not considered a corporation for the purposes of this 

chapter. 

4 +-:-8.,_ "Expenditure" means: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

a. A gift, transfer, conveyance, provision, loan , advance, payment, distribution, 

disbursement, outlay, or deposit of money or anything of value, except a loan of 

money from a bank or other lending institution made in the regular course of 

business, made for a political purpose or for the purpose of influencing the 

passage or defeat of a measure. 

b. A contract, promise, or agreement, express or implied, whether or not legally 

enforceable, to make any expenditure. 

c. The transfer of funds by a political committee to another political committee. 

d. An independent expenditure. 

14 &9. "Expenditure categories" means the categories into which expenditures must be 

15 

16 

17 

18 

19 

20 

grouped for reports under this chapter. The expenditure categories are: 

a. Advertising; 

b. Campaign loan repayment; 

c. Operations; 

d. Travel; and 

e. Miscellaneous. 

21 9:-1.Q,, "Independent expenditure" means an expenditure made for a political purpose or for 

22 

23 

24 

25 

the purpose of influencing the passage or defeat of a measure if the expenditure is 

made without the express or implied consent, authorization, or cooperation of, and not 

in concert with or at the request or suggestion of, any candidate, committee, or 

political party. 

26 4-G:-11.,_ "Patron" means a person who owns equity interest in the form of stock, shares, or 

27 membership or maintains similar financial rights in a cooperative corporation. 

28 4-1-:-12.,_ "Person" means an individual , partnership, political committee, association , 

29 

30 

corporation , cooperative corporation , limited liability company, or other organization or 

group of persons. 
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• 1 ~Jl "Personal benefit" means a benefit to the candidate or another person which is not for 

• 

• 

2 

3 

a political purpose or related to a candidate's responsibilities as a public officeholder, 

and any other benefit that would convert a contribution to personal income. 

4 4-3-:.H,. "Political committee" means any committee, club, association, or other group of 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

persons which receives contributions or makes expenditures for political purposes and 

includes: 

a. A political action committee not connected to another organization and free to 

solicit funds from the general public, or derived from a corporation, cooperative 

corporation, limited liability company, affiliate, subsidiary, or an association that 

solicits or receives contributions from its employees or members or makes 

expenditures for political purposes on behalf of its employees or members; 

b. A candidate committee established to support an individual candidate seeking 

public office which solicits or receives contributions for political purposes; 

c. A political organization registered with the federal election commission, which 

solicits or receives contributions or makes expenditures for political purposes; 

d. A multicandidate political committee, including a caucus, established to support 

multiple groups or slates of candidates seeking public office, which solicits or 

receives contributions for political purposes; and 

e. A measure committee, including an initiative or referendum sponsoring 

committee at any stage of its organization, which solicits or receives contributions 

or makes expenditures for the purpose of aiding or opposing a measure sought 

to be voted upon by the voters of the state, including any activities undertaken for 

the purpose of drafting an initiative or referendum petition, seeking approval of 

the secretary of state for the circulation of a petition, or seeking approval of the 

submitted petitions. 

26 44.-~ "Political party" means any association, committee, or organization which nominates a 

27 

28 

29 

candidate for election to any office which may be filled by a vote of the electors of this 

state or any of its political subdivisions and whose name appears on the election ballot 

as the candidate of such association, committee, or organization. 

30 4-5-:.16.,_ "Political purpose" means any activity undertaken in support of or in opposition to the 

31 election or nomination of a candidate to public office and includes using "vote for", 
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"oppose", or any similar support or opposition language in any advertisement whether 

the activity is undertaken by a candidate, a political committee, a political party, or any 

person. In the period thirty days before a primary election and sixty days before a 

special or general election , "political purpose" also means any activity in which a 

candidate's name, office, district, or any term meaning the same as "incumbent" or 

"challenger" is used in support of or in opposition to the election or nomination of a 

candidate to public office. The term does not include activities undertaken in the 

performance of a duty of a public office or any position taken in any bona fide news 

story, commentary, or editorial. 

10 4e:-1L "Public office" means every office to which an individual can be elected by vote of the 

11 people under the laws of this state. 

12 4-7:JlL. "Subsidiary" means an affiliate of a corporation under the control of the corporation 

13 directly or indirectly through one or more intermediaries. 

14 ~ "Ultimate and true source" means the person who knowingly contributed over two 

15 

16 

hundred dollars, adjusted for inflation, seleJy-to influence a statewide election or an 

election for the legislative assembly. 

17 SECTION 2. AMENDMENT. Subsection 4 of section 16.1-08.1-02.1 of the North Dakota 

18 Century Code is amended and reenacted as follows: 

19 4. The statement filed according to this section must show the following: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

a. The balance of the filer's convention accounts at the start and close of the 

reporting period; 

b. The total of all revenue received and expenditures made of two hundred dollars, 

adjusted for inflation, or less; 

c. The total of all revenue received and expenditures made in excess of two 

hundred dollars, adjusted for inflation; 

d. For each aggregated revenue received from a person in excess of two hundred 

dollars, adjusted for inflation : 

(1) The name of each person; 

(2) The mailing address of each person; 

(3) The date of the most recent receipt of revenue from each person; and 
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(4) The purpose or purposes for which the aggregated revenue total was 

received from each person ; 

e. For each aggregated expenditure made to a person in excess of two hundred 

dollars. adjusted for inflation : 

(1) The name of each person or entity; 

(2) The mailing address of each person or entity; 

(3) The date of the most recent expense made to each person or entity; and 

(4) The purpose or purposes for which the aggregated expenditure total was 

disbursed to each person or entity; and 

f. For each aggregated revenue from an individual which totals five thousand 

11 dollars. adjusted for inflation. or more during the reporting period . the occupation . 

12 employer. and principal place of business of the individual must be disclosed. 

13 SECTION 3. AMENDMENT. Section 16.1-08.1-02.3 of the North Dakota Century Code is 

14 amended and reenacted as follows: 

15 16.1-08.1-02.3. Pre-election, supplemental, and year-end campaign disclosure 

• 16 statement requirements for candidates, candidate committees, multicandidate 

17 committees, and nonstatewide political parties. 

• 

18 1. Prior to the thirty-first day before a primary. general. or special election. a candidate or 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

candidate committee formed on behalf of the candidate. a multicandidate political 

committee. or a political party other than a statewide political party soliciting or 

accepting contributions shall file a campaign disclosure statement that includes all 

contributions received from January first through the fortieth day before the election. A 

candidate whose name is not on the ballot and who is not seeking election through 

write-in votes. the candidate's candidate committee. and a political party that has not 

endorsed or nominated any candidate in the election is not required to file a statement 

under this subsection. The statement may be submitted for filing beginning on the 

thirty-ninth day before the election. The statement must include: 

a. For each aggregated contribution from a contributor which totals in excess of two 

hundred dollars. adjusted for inflation. received during the reporting period: 

(1) The name and mailing address of the contributor; 

(2) The total amount of the contribution; and 
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1 (3) The date the last contributed amount was received ; 

2 

3 

4 

5 

6 

7 

8 

9 

10 

b. The total of all aggregated contributions from contributors which total in excess of 

two hundred dollars. adjusted for inflation . during the reporting period; 

c. The total of all contributions received from contributors that contributed two 

hundred dollars. adjusted for inflation. or less each during the reporting period; 

and 

d. For a statewide candidate. a candidate committee formed on behalf of a 

statewide candidate, and a statewide multicandidate committee. the balance of 

the campaign fund on the fortieth day before the election and the balance of the 

campaign fund on January first. 

11 2. Beginning on the thirty-ninth day before the election through the day before the 

12 

13 

14 

15 

16 

17 

18 

election, a person that files a statement under subsection 1 must file a supplemental 

statement within forty-eight hours of the start of the day following the receipt of a 

contribution or aggregate contribution from a contributor which is in excess of five 

hundred dollars. adjusted for inflation . The statement must include: 

a. The name and mailing address of the contributor; 

b. The total amount of the contribution received during the reporting period; and 

c. The date the last contributed amount was received . 

19 3. Prior to February first. a candidate or candidate committee, a multicandidate political 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

committee, or a nonstatewide political party soliciting or accepting contributions shall 

file a campaign disclosure statement that includes all contributions received and 

expenditures, by expenditure category, made from January first through December 

thirty-first of the previous year. The statement may be submitted for filing beginning on 

January first. The statement must include: 

a. For a statewide candidate. a candidate committee formed on behalf of a 

statewide candidate. and a statewide multicandidate committee, the balance of 

the campaign fund on January first and on December thirty-first; 

b. For each aggregated contribution from a contributor which totals in excess of two 

hundred dollars. adjusted for inflation. received during the reporting period : 

( 1) The name and mailing address of the contributor; 

(2) The total amount of the contribution; and 
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(3) The date the last contributed amount was received; 

~~~(17 

c. The total of all aggregated contributions from contributors which total in excess of 

two hundred dollars, adjusted for inflation, during the reporting period; 

d. The total of all contributions received from contributors that contributed two 

hundred dollars, adjusted for inflation, or less each during the reporting period; 

and 

e. The total of all other expenditures made during the previous year, separated into 

expenditure categories. 

9 4. A person required to file a statement under this section, other than a candidate for 

10 

11 

12 

13 

14 

judicial office, county office, or city office, or a candidate committee for a candidate 

exempted under this subsection, shall report each aggregated contribution from a 

contributor which totals five thousand dollars, adjusted for inflation, or more during the 

reporting period. For these contributions from individuals, the statement must include 

the contributor's occupation, employer, and the employer's principal place of business. 

15 5. A candidate for city office in a city with a population under five thousand and a 

16 candidate committee for the candidate are exempt from this section. 

17 6. A candidate for county office and a candidate committee for a candidate for county 

18 

19 

20 

21 

22 

office shall file statements under this chapter with the county auditor. A candidate for 

city office who is required to file a statement under this chapter and a candidate 

committee for such a candidate shall file statements with the city auditor. Any other 

person required to file a statement under this section shall file the statement with the 

secretary of state. 

23 7. The filing officer shall assess and collect fees for any reports filed after the filing 

24 deadline. 

25 8. To ensure accurate reporting and avoid commingling of campaign and personal funds, 

26 candidates shall use dedicated campaign accounts that are separate from any 

27 personal accounts. 

28 SECTION 4. AMENDMENT. Section 16.1-08.1-02.4 of the North Dakota Century Code is 

29 amended and reenacted as follows: 
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2 statement requirements for statewide political parties and certain political committees. 

3 1. Prior to the thirty-first day before a primary, general, or special election , a statewide 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

political party or a political committee not required to file statements under section 

16.1-08.1-02.3 which is soliciting or accepting contributions shall file a campaign 

disclosure statement that includes all contributions received and expenditures made 

from January first through the fortieth day before the election. A political party that has 

not endorsed or nominated a candidate in an election is not required to file a 

statement under this subsection. A statement required to be filed under this subsection 

may be submitted for filing beginning on the thirty-ninth day before the election. The 

statement must include: 

a. For each aggregated contribution from a contributor which totals in excess of two 

hundred dollars, adjusted for inflation, received during the reporting period: 

( 1) The name and mailing address of the contributor; 

(2) The total amount of the contribution; and 

(3) The date the last contributed amount was received; 

b. The total of all aggregated contributions from contributors which total in excess of 

two hundred dollars, adjusted for inflation, during the reporting period ; 

c. The total of all contributions received from contributors that contributed two 

hundred dollars, adjusted for inflation, or less each during the reporting period ; 

d. For each recipient of an expenditure from campaign funds in excess of two 

hundred dollars, adjusted for inflation. in the aggregate: 

(1) The name and mailing address of the recipient; 

(2) The total amount of the expenditure made to the recipient; and 

(3) The date the last expended amount was made to the recipient; 

e. The aggregate total of all expenditures from campaign funds in excess of two 

hundred dollars, adjusted for inflation ; 

f. The aggregate total of all expenditures from campaign funds of two hundred 

· dollars, adjusted for inflation, or less; and 

g. The balance of the campaign fund on the fortieth day before the election and 

balance of the campaign fund on January first. 
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2. Beginning on the thirty-ninth day before the election through the day before the 

election , a person that files a statement under subsection 1 must file a supplemental 

statement within forty-eight hours of the start of the day following the receipt of a 

contribution or aggregate contribution from a contributor which is in excess of five 

hundred dollars, adjusted for inflation. The statement must include: 

a. The name and mailing address of the contributor; 

b. The total amount of the contribution received during the reporting period; and 

c. The date the last contributed amount was received. 

9 3. Prior to February first, a statewide political party or a political committee that is not 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

required to file a statement under section 16.1-08.1-2.3 shall file a campaign 

disclosure statement that includes all contributions received and expenditures made 

from January first through December thirty-first of the previous year. The statement 

may be submitted for filing beginning on January first. The statement must include: 

a. For each aggregated contribution from a contributor which totals in excess of two 

hundred dollars, adjusted for inflation, received during the reporting period: 

( 1) The name and mailing address of the contributor; 

(2) The total amount of the contribution; and 

(3) The date the last contributed amount was received; 

b. The total of all aggregated contributions from contributors which total in excess of 

two hundred dollars, adjusted for inflation, during the reporting period; 

c. The total of all contributions received from contributors that contributed two 

hundred dollars, adjusted for inflation, or less each during the reporting period; 

d. For each recipient of an expenditure from campaign funds in excess of two 

hundred dollars, adjusted for inflation, in the aggregate: 

(1) The name and mailing address of the recipient; 

(2) The total amount of the expenditure made to the recipient; and 

(3) The date the last exp~nded amount was made to the recipient; 

e. The aggregate total of all expenditures from campaign funds in excess of two 

hundred dollars, adjusted for inflation ; 

f. The aggregate total of all expenditures from campaign funds of two hundred 

dollars, adjusted for inflation, or less; and 

Page No. 11 19.1078.01005 



1 

Sixty-sixth 
Legislative Assembly 

{f :2_ 

ifBIS~ 

.:)_/J~/1? 
g. The balance of the campaign fund on January first and December thirty-first. 

2 4. A person required to file a statement under this section shall disclose each aggregated 

3 contribution from a contributor which totals five thousand dollars. adjusted for inflation. 

4 

5 

6 

or more during the reporting period. For these contributions from individuals, the 

statement must include the contributor's occupation, employer, and tQe employer's 

principal place of business. 

7 5. Statements under this section must be filed with the secretary of state. 

8 6. The secretary of state shall assess and collect fees for any reports filed after the filing 

9 deadline. 

10 SECTION 5. AMENDMENT. Section 16.1-08.1-03. 1 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 16.1-08.1-03.1. Special requirements for statements required of persons engaged in 

13 activities regarding ballot measures. 

14 1. For each reportable contribution and expenditure under section 16.1-08.1-02.4, the 

15 

16 

17 

threshold for reporting is one hundred dollars. adjusted for inflation, for any person 

engaged in activities described in subdivision e of subsection 4-314 of section 

16.1-08.1-01 . 

18 2. For contributions received from an out-of-state contributor, a person engaged in 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

activities described in subdivision e of subsection 4-314 of section 16.1-08.1-01 shall 

include the following information regarding each subcontributor that has stated a 

contribution is for the express purpose of furthering the passage or defeat of a ballot 

measure in the statements required under section 16.1-08.1-02.4: 

a. A designation as to whether any person contributed in excess of one hundred 

dollars, adjusted for inflation, of the total contribution; 

b. The name and mailing address of each subcontributor that contributed in excess 

of one hundred dollars, adjusted for inflation. of the total contribution; 

c. The contribution amounts of each disclosed subcontributor; and 

d. The occupation , employer, and address for the employer's principal place of 

business of each disclosed subcontributor. 

3. An initiative and referendum sponsoring committee also shall file a disclosure 

statement by the date the secretary of state approves the petition for circulation , and 
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shall file an additional statement on the date the petitions containing the required 

number of signatures are submitted to the secretary of state for review. The 

statements required under this subsection must be in the same form as the year-end 

statements under section 16.1-08.1-02.4. 

5 4. A sponsoring committee shall file a statement regarding its intent to compensate 

6 circulators before paying for petitions to be circulated. 

7 SECTION 6. AMENDMENT. Section 16.1-08.1-04.1 of the North Dakota Century Code is 

8 amended and reenacted as follows: 

9 16.1-08.1-04.1. Personal use of contributions prohibited. 

10 1.,_ A candidate may not use any contribution received by the candidate, the candidate's 

11 candidate committee, or a multicandidate political committee to: 

12 +:- a. Give a personal benefit to the candidate or another person; 

13 2--; b. Make a loan to another person; 

14 3:- c. Knowingly pay more than the fair market value for goods or services purchased 

15 

16 

17 

for the campaign; or 

4:- ct,. Pay a criminal fine or civil penalty. 

2. For the first violation. the secretary of state shall img:,ose a fineassess a civil penalty of 

18 five hundred dollars upon any person who violates this section. The assessment of a 

19 civil penalty may be appealed to the district court of Burleigh County. For a second 

20 and subsequent violation of this section. the person is guilty of a class A misdemeanor. 

21 SECTION 7. A new section to chapter 16.1-08.1 of the North Dakota Century Code is 

22 created and enacted as follows: 

23 Ultimate and true source of funds - Required identification - Penalty. 

24 1.,_ In any report under this chapter which requires the identification of a contributor or 

25 

26 

27 

28 

29 

30 

31 

subcontributor. the ultimate and true source of funds must be identified. 

2. A resident taxpayer may file a elairncommence an action in a district court of this state 

with eornpetent juriselietion against a person required to comply with this section to 

compel compliance if all other enforcement measures under this chapter have been 

exhausted and the taxpayer reasonably believes the person remains in Yiolatien ofhas 

failed to comply with this section. A Yiolatien offailure to comply with this section must 

be proved by clear and convincing evidence. 
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SECTION 8. A new seetion to ehapter 16.1 08.1 of the North Dal(Ota Century Gode is 

2 ereated and enaeted as follows: 

3 Prohibition en aetiAg as eemhtit Penalty. 

4 A lobbyist may not aet as a conduit unless the lobbyist is deli•,ering a eampaign eontribution 

5 to the lobbyist's campaign or the eampaign of the lobbyist's family member. For a first 't'iolation, 

6 the seeretary of state shall impose a fine of one hundred dollars upon any person who •,iolates 

7 this section. For a second and subsequent violation of this section. the person is guilty of an 

8 infraction. 

9 SECTION 8. AMENDMENT. Section 28-32-01 of the North Dakota Century Code is 

10 amended and reenacted as follows: 

11 28-32-01. Definitions. 

12 In this chapter, unless the context or subject matter otherwise provides: 

13 1. "Adjudicative proceeding" means an administrative matter resulting in an agency 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

issuing an order after an opportunity for hearing is provided or required. An 

adjudicative proceeding includes administrative matters involving a hearing on a 

complaint against a specific-named respondent; a hearing on an application seeking a 

right, privilege, or an authorization from an agency, such as a ratemaking or licensing 

hearing; or a hearing on an appeal to an agency. An adjudicative proceeding includes 

reconsideration, rehearing, or reopening. Once an adjudicative proceeding has begun, 

the adjudicative proceeding includes any informal disposition of the administrative 

matter under section 28-32-22 or another specific statute or rule, unless the matter 

has been specifically converted to another type of proceeding under section 28-32-22. 

An adjudicative proceeding does not include a decision or order to file or not to file a 

complaint, or to initiate an investigation, an adjudicative proceeding, or any other 

proceeding before the agency, or another agency, or a court. An adjudicative 

proceeding does not include a decision or order to issue, reconsider, or reopen an 

order that precedes an opportunity for hearing or that under another section of this 

code is not subject to review in an adjudicative proceeding. An adjudicative proceeding 

does not include rulemaking under this chapter. 

2. "Administrative agency" or "agency" means each board, bureau , commission, 

department, or other administrative unit of the executive branch of state government, 
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including one or more officers, employees, or other persons directly or indirectly 

purporting to act on behalf or under authority of the agency. An administrative unit 

located within or subordinate to an administrative agency must be treated as part of 

that agency to the extent it purports to exercise authority subject to this chapter. The 

term administrative agency does not include: 

a. The office of management and budget except with respect to rules made under 

section 32-12.2-14, rules relating to conduct on the capitol grounds and in 

buildings located on the capitol grounds under section 54-21-18, rules relating to 

the classified service as authorized under section 54-44.3-07, and rules relating 

to state purchasing practices as required under section 54-44.4-04. 

b. The adjutant general with respect to the department of emergency services. 

c. The council on the arts. 

d. The state auditor. 

e. The department of commerce with respect to the division of economic 

development and finance . 

f. The dairy promotion commission. 

g. The education factfinding commission. 

h. The educational technology council. 

i. The board of equalization. 

j. The board of higher education. 

k. The Indian affairs commission. 

I. The industrial commission with respect to the activities of the Bank of North 

Dakota, North Dakota housing finance agency, public finance authority, North 

Dakota mill and elevator association, North Dakota farm finance agency, the 

North Dakota transmission authority, and the North Dakota pipeline authority. 

m. The department of corrections and rehapilitation except with respect to the 

activities of the division of adult services under chapter 54-23.4. 

n. The pardon advisory board. 

o. The parks and recreation department. 

p. The parole board . 

q. The state fair association. 
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r. The attorney general with respect to activities of the state toxicologist and the 

state crime laboratory. 

s. The administrative committee on veterans' affairs except with respect to rules 

relating to the supervision and government of the veterans' home and the 

implementation of programs or services provided by the veterans' home. 

t. The industrial commission with respect to the lignite research fund except as 

required under section 57-61-01.5. 

u. The attorney general with respect to guidelines adopted under section 12.1-32-15 

for the risk assessment of sexual offenders, the risk level review process, and 

public disclosure of information under section 12.1-32-15. 

v. The commission on legal counsel for indigents. 

w. The attorney general with respect to twenty-four seven sobriety program 

guidelines and program fees. 

x. The industrial commission with respect to approving or setting water rates under 

chapter 61-40. 

3. "Agency head" means an individual or body of individuals in whom the ultimate legal 

authority of the agency is vested by law. 

18 4. "Commission" means the North Dakota ethics commission established by article XIV 

19 of the Constitution of North Dakota. 

20 Q... "Complainant" means any person who files a complaint before an administrative 

21 

22 

agency pursuant to section 28-32-21 and any admin istrative agency that, when 

authorized by law, files such a complaint before such agency or any other agency. 

23 6:-6 . "Hearing officer" means any agency head or one or more members of the agency 

24 

25 

26 

27 

28 

head when presiding in an administrative proceeding, or, unless prohibited by law, one 

or more other persons designated by the agency head to preside in an administrative 

proceeding , an administrative law judge from the office of administrative hearings, or 

any other person duly assigned , appointed, or designated to preside in an 

administrative proceeding pursuant to statute or rule. 

29 f?r.7. "License" means a franchise, permit, certification , approval, registration , charter, or 

30 similar form of authorization required by law. 
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7:-.8.,_ "Order" means any agency action of particular applicability which determines the legal 

rights, duties, privileges, immunities, or other legal interests of one or more specific 

persons. The term does not include an executive order issued by the governor. 

4 8-:-~ "Party" means each person named or admitted as a party or properly seeking and 

5 

6 

7 

8 

9 

entitled as of right to be admitted as a party. An administrative agency may be a party. 

In a hearing for the suspension, revocation, or disqualification of an operator's license 

under title 39, the term may include each city and each county in which the alleged 

conduct occurred, but the city or county may not appeal the decision of the hearing 

officer. 

10 9:-10.,_ "Person" includes an individual, association, partnership, corporation, limited liability 

11 

12 

company, the commission. a state governmental agency or governmental subdivision, 

or an agency of such governmental subdivision. 

13 4{}.-.11_ "Relevant evidence" means evidence having any tendency to make the existence of 

14 

15 

any fact that is of consequence to the determination of the administrative action more 

probable or less probable than it would be without the evidence. 

• 16 4-1-:-1£ "Rule" means the whole or a part of an agency or commission statement of general 

• 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

applicability which implements or prescribes law or policy or the organization, 

procedure, or practice requirements of the agency or commission. The term includes 

the adoption of new rules and the amendment, repeal, or suspension of an existing 

rule. The term does not include: 

a. A rule concerning only the internal management of an agency or the commission 

which does not directly or substantially affect the substantive or procedural rights 

or duties of any segment of the public. 

b. A rule that sets forth criteria or guidelines to be used by the staff of an agency QL 

the commission in the performance of audits, investigations, inspections, and 

settling commercial disputes or negotiating commercial arrangements, or in the 

defense, prosecution, or settlement of cases, if the disclosure of the 

statementrule would : 

(1) Enable law violators to avoid detection; 

(2) Facilitate disregard of requirements imposed by law; or 
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(3) Give a clearly improper advantage to persons who are in an adverse 

position to the state. 

c. A rule establishing specific prices to be charged for particular goods or services 

sold by an agency. 

d. A rule concerning only the physical servicing , maintenance, or care of 

agency-owned et.,_ agency-operated, commission-owned, or 

commission-operated facilities or property. 

e. A rule relating only to the use of a particular facility or property owned, operated , 

or maintained by the state or any of its subdivisions, if the substance of the rule is 

adequately indicated by means of signs or signals to persons who use the facility 

or property. 

f. A rule concerning only inmates of a correctional or detention facility, students 

enrolled in an educational institution, or patients admitted to a hospital , if adopted 

by that facility, institution, or hospital. 

g. A form whose contents or substantive requirements are prescribed by rule or 

statute or are instructions for the execution or use of the form. 

h. An agency or commission budget. 

i. An opinion of the attorney general. 

j . A rule adopted by an agency selection committee under section 54-44.7-03. 

k. Any material , including a guideline, interpretive statement, statement of general 

21 policy, manual, brochure, or pamphlet, which is explanatory and not intended to 

22 have the force and effect of law. 

23 SECTION 9. AMENDMENT. Section 28-32-02 of the North Dakota Century Code is 

24 amended and reenacted as follows: 

25 28-32-02. Rulemaking power of ageAeyauthority - Organizational rule. 

26 1. The authority of an administrative agency to adopt administrative rules is authority 

27 

28 

29 

30 

31 

delegated by the legislative assembly. As part of that delegation , the legislative 

assembly reserves to itself the authority to determine when and if rules of 

administrative agencies are effective. Every administrative agency may adopt, amend , 

or repeal reasonable rules in conformity with this chapter and any statute administered 

or enforced by the agency. 
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2. In addition to other rulemaking requirements imposed by law, each agency may 

include in its rules a description of that portion of its organization and functions subject 

to this chapter and may include a statement of the general course and method of its 

operations and how the public may obtain information or make submissions or 

requests. 

6 -3.,. The authority of the commission to adopt rules arises from article XIV of the 

7 Constitution of North Dakota. The commission shall follow the process. and meet the 

8 requirements, in this chapter to adopt. amend, or repeal its rules. 

9 SECTION 10. AMENDMENT. Section 28-32-03 of the North Dakota Century Code is 

1 0 amended and reenacted as follows: 

11 28-32-03. Emergency rules. 

12 1. If the commission or an agency, with the approval of the governor, finds that 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

emergency rulemaking is necessary, the commission or agency may declare the 

proposed rule to be an interim final rule effective on a date no earlier than the date of 

filing with the legislative council of the notice required by section 28-32-10 . 

2. A proposed rule may be given effect on an emergency basis under this section if any 

of the following grounds exists regarding that rule: 

a. Imminent peril threatens public health, safety, or welfare, which would be abated 

by emergency effectiveness; 

b. A delay in the effective date of the rule is likely to cause a loss of funds 

appropriated to support a duty imposed by law upon the commission or agency; 

c. Emergency effectiveness is reasonably necessary to avoid a delay in 

implementing an appropriations measure; or 

d. Emergency effectiveness is necessary to meet a mandate of federal law. 

25 3. A final rule adopted after consideration of all written and oral submissions respecting 

26 

27 

the interim final rule, which is substantially similar to the interim final rule, is effective 

as of the declared effective date of the interim final rule . 

28 4. The commission's or agency's finding, and a brief statement of the commission's or 

29 

30 

agency's reasons for the finding , must be filed with the legislative council with the final 

adopted emergency rule . 
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5. The commission or agency shall attempt to make interim final rules known to persons 

who the commission or agency can reasonably be expected to believe may have a 

substantial interest in them. As used in this subsection, "substantial interest" means an 

interest in the effect of the rules which surpasses the common interest of all citizens. 

ARThe commission or an agency adopting emergency rules shall comply with the 

notice requirements of section 28-32-1 0 which relate to emergency rules and shall 

provide notice to the chairman of the administrative rules committee of the emergency 

status, declared effective date, and grounds for emergency status of the rules under 

subsection 2. When notice of emergency rule adoption is received, the legislative 

council shall publish the notice and emergency rules on its website. 

11 6. An interim final rule is ineffective one hundred eighty days after its declared effective 

12 date unless first adopted as a final rule. 

13 SECTION 11. AMENDMENT. Section 28-32-06 of the North Dakota Century Code is 

14 amended and reenacted as follows: 

28-32-06. Force and effect of rules. 15 

16 Upon becoming effective, rules have the force and effect of law until amended or repealed 

17 by the agency or commission, QI.declared invalid by a final court decision, suspended. Rules of 

18 an agency may be suspended or found to be void by the administrative rules committee, or 

19 determined repealed by the legislative council because the authority for adoption of the rules is 

20 repealed or transferred to another agency. or the Constitution of North Dakota is amendea to 

21 elirninate the authority. 

22 SECTION 12. AMENDMENT. Section 28 32 07 of the North Dal(Ota Century Gode is 

23 amended and reenacted as follo'l.•s: 

24 28 32 87. Deadline fer rules to implernent statuteiy ehange. 

25 Any rule change, including a creation, amendment, or repeal, made to implement a 

26 statutory change rnust be adopted and filed with the legislati·,e council ·1,ithin nine months of the 

27 effeeti't'e date of the statutory change. If an agency or the cofl'lmission needs additional time for 

28 the rule change, a request for additional time must be made to the legislati•,e council. The 

29 legislati't'e council may extend the time within which the agency or commission must adopt the 

30 rule change if the request by the agency or eomrnission is supported by e't'idenee that the 

31 agency or eomrnission needs more time through no deliberate fault of its own. 
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2 ameRded aRd Feenaeted as follows: 

3 28 32 88. Reg1::1latery analysis. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

1. An ageRcy or the eommissioR shall issue a Fegulatory aRalysis of a prnposed FUle if: 

a. WithiR t\\'CRty days after the last published notice date of a prnposed Fule 

heaFing, a writteA request for the aRalysis is filed by the go•,emor or a member of 

the legislati'fe assembly; or 

b. The proposed rule is e>Epeeted to ha•,e aR impact OR the regulated commuRity iR 

e>Ecess of fifty thousaRd dollars. The aRalysis uRder this subdi'fisioR must be 

a•.•ailable OR or before the first date of public Rotice as prn'fided for in seetioR 

28 32 10. 

2. The regulatory aRalysis must coRtaiR: 

3. 

4. 

6. 

a. 

b. 

c. 

d. 

A descFiptioR of the classes of peFSORS who prnbably will be affected by the 

prnposed FUle, iAcludiRg classes that will bear the costs of the prnposed Fule and 

classes that '#ill benefit from the proposed rule; 

A desOFiption of the prnbable impact, iRcluding ecoRomic impact, of the prnposed 

The prnbable costs to the ageRcy oF commissioR of the implemeRtation and 

eRfoFcemeRt of the prnposed Fule aRd aRy anticipated effcet on state Fe·,eRues; 

aoo 
A descFiptioR of any altemati'fe methods foF achie•.•iRg the pUFpose of the 

proposed Fule that were seFiously coRsidered by the ageRcy or eommissioR aRd 

the FeasoRs why the methods were rejected iR fa'for of the prnposed Fule. 

Each regulatory analysis must iRelude quaRtifieatioR of the data to the e>EteRt 

prnetieable. 

The ageRey OF commissioR shall mail or deli•,eF a copy of the regulatory aRalysis to 

aRy persoR who requests a copy of the regulatory analysis. The ageRey or eommissioR 

may charge a fee for a copy of the regulatory aRalysis as allowed under seetioR 

44 04 18. 

If required URder subsectioR 1, the preparatioR aRd issuaRce of a regulatory analysis is 

a maRdatory duty of the ageRcy or eommissioR prnposing a rule. Errors iR a regulatory 
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analysis, including erroneous determinations eoneerning the im13act of the 13ro13osed 

rule on the regulated eomm ·ti· urn t, are not a ground u13on whieh the invalidity of a rule 

may be asserted or declared. 

SECTION 14. AMENDMENT. Section 28 32 08.1 of U1e North D I t C a co a entl:iry Goele Is 

amended and reenacted as follo\'IS: 

28 32 88.1. Rules affeeting small entities A nalysis Eeenemie impaet statements 

Judieial ,e,...iew, 

1. As used in this section: 

2. 

a. 

b. 

e. 

d. 

"Small business" means a business entity, including its affiliates ... hieh· 

(1) Is inde13endently owned and o13erated; and , w . 

(2) Em13loys fewer than tv.•enty five full time em13loyees or has gross annual 

sales of less than tv.•o million fi•,e hundred thousand dollars· 

"Small entity" includes small business, small organization, and s~all 13olitieal 

subdi\•ision; 

"Small organization" means any not for 13rofit enterprise that is inde13endently 

owned and operated and is not dominant in its field; and 

"Small 13olitieal subdi'lision" means a political subdi\•ision with a 13013ulation of less 

than fi•.•e thousand. 

Before adoption of any proposed rule, the adopting agency or the commission shall 

pre13are a regulatory analysis in which, consistent with public health, safety, and 

,..,elfare the agency or comm· · • ,IssIon considers utilizing regulato,=1· methods that ... ill f i1 

accomplish the objectives of a13plieable statutes while minimizing adverse im13aet on 

small entities The agency or com • • h .mIssIon s all consider each of the following methods 

of reducing impaet of the proposed rule on small entities: 

a. Establishment of less stringent eom13lianee or reporting requirements for small 

b. 

e. 

entities; 

Establishment of less stringent schedules or deadlin~s for eom13lianee or 

re13orting requirements for small entities· I 

Consolidation or simplification of eom13lianee or reporting requirements for small 

entities; 
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3. 

4. 

5. 

d. Establisl=lffient of perforR'tance standards for SR'tall entities to replace design or 

operational standards required in tl=le proposed rule; and 

e. E>Eeffiption of SR'tall entities froffi all or any part of tl=le requireffients contained in 

tl=le proposed rule. 

Before adoption of any proposed rule tl=lat R'tay l=la•,c an ad•,crsc impact on small 

entities, tl=lc adopting agency or tl=le commission sl=lall prepare an economic impact 

statcfficnt tl=lat includes consideration of: 

a. Tl=lc SR'lall entities subject to tl=lc proposed rule; 

b. Tl=le administrati>,e and otl=lcr costs required for coR'tpliance witl=l tl=lc proposed 

e. Tl=le probable east and benefit to pri'iatc persons and consumers wl=lo aFC 

affected by tl=lc proposed rule; 

d. Tl=le probable effect of tl=lc proposed rule on state re•,cnues; and 

C. Any less intrusi•,e or less costly alternati•,e metl=lods of acl=licving tl=le purpose of 

tl=le proposed rule . 

For any rule subject to tl=lis section, a small entity tl=lat is ad•,crsely affected or 

aggric•,cd by final agency or COR'IR'lission action is entitled to judicial re¥icw of agency 

~r ~~mmission compliance 'Nitl=l tl=lc rcquireR'tcnts of tl=lis section. A small entity seeking 

Jud1e10I review under tl=lis section must file a petition for judicial review witl=lin one year 

from tl=le date of final agency or eoR'lmission action. 

Tl=lis section does not apply to any agency tl=lat is an occupational or professional 

licensing autl=lority, nor docs tl=lis section apply to tl=le following agencies or di•,isions of 

agencies: 

a. Council on tl=lc arts. 

b. Beef COR'IR'tission. 

c. Dairy promotion COR'IR'tission. 

d. Dry bean council. 

e. Higl=lway patrolman's retireR'tcnt board. 

f. Indian affairs eoR'tmission. 

g. Board for Indian scl=lolarsl=lips . 

1=1. State personnel board. 
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i. Potato eouneil. 

j. Board of public school education. 

k. Real estate trust account committee. 

I. Seed commission. 

m. Soil conseF\1ation committee. 

n. Oilseed eouneil. 

0. Wheat commission. 

p. State seed arbitration board. 

q. North Dalmta lottery. 

6. This section does not apply to rules mandated by federal law. 

'1-. The adopting agency or the commission shall proYide the administrati'.·e rules 

committee copies of any regulatory analysis or eeonomie impact statement, or both, 

prepared under this section 'A'hen the committee is considering the associated rules. 

SECTION 16. AMENDMENT. Section 28 32 08.2 of the North Dakota Century Gode is 

amended and reenacted as follows: 

28 32 88.2. Fiseal notes for administrati•-ve rules. 

When an agency or the commission presents rules for administrative rules committee 

consideration, the agency or commission shall proYide a fiscal note or a statement in its 

testimony that the rules have no fiscal effect. A fiscal note must reflect the effect of the rules 

changes on state re·,enues and expenditures, including any effect on funds controlled by the 

agency or commission. 

SECTION 16. AMENDMENT. Section 28 32 09 of the North Dakota Century Gode is 

amended and reenacted as follows: 

28 32 89. Takings assessment. 

~. An agency or the commission shall prepare a '•\'Fitten assessment of the constitutional 

talcings implications of a proposed rule that may limit the use of private real property. 

The agency's assessment must: 

a. Assess the lilcelihood that the proposed rule may result in a talcing or regulatori· 1 

talcing. 

b. Clearly and specifically identify the pur ose of the re p posed rule. 
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c. E>Eplain why the proposed rule is necessary to substantially adyance that purpose 

and why no alternatiYe action is aYailablc that would aehicYc the agcney's .Qf:: 

eemmission's goals while reducing the impact on priYate property owners. 

d. Estimate the potential cost to the go·,crnmcnt if a court determines that the 

proposed rule constitutes a taking or regulatory taking. 

c . Identify the source of payment ·...-ithin the agency's or commissien's budget for 

any compensation that may be ordered. 

f. Certify that the benefits of the proposed rule c>Eeccd the estimated compensation 

2. Any priyatc landowner who is or may be affected by a rule that limits the use of the 

landowner's priYate real property may request in writing that the agency .Qf:: 

eemmissien reconsider the applieation or need for the rule. Within thirty days of 

rceciYing the request, the agency er eomA'tissien shall consider the request and shall 

in writing inform the lando·...-ner whether the agency er eommission intends to keep the 

rule in place, modify application of the rule, or repeal the rule . 

3. In an agency's analysis of the takings implications of a proposed rule, "taking" means 

17 the taking of private real property, as defined in section 47 01 03, by goyernrnent 

18 action which requires compensation to the owner of that property by the fifth or 

19 fourteenth amendment to the Constitution of the United States or section 16 of artiele I 

20 of the Constitution of North Dakota. "Regulatory tal(ing" means a tal(ing of real 

21 property through the c>Eereisc of the police and regulatory powers of the state which 

22 reduces the value of the real property by more than fifty percent. However, the 

23 e>Eereise of a police or regulatory po·...-er does not effect a taking if it substantially 

24 ad·,anecs legitimate state interests, docs not deny an owner economically viable use 

25 of the owner's land, or is in accordance with applicable state or federal law. 

26 SECTION 12. AMENDMENT. Section 28-32-10 of the North Dakota Century Code is 

27 amended and reenacted as follows: 

28 28-32-10. Notice of rulemaking - Hearing date. 

29 1. An agency or the commission shall prepare a full notice and an abbreviated notice of 

30 rulemaking . 
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a. The agency's full notice of the proposed adoption , amendment, or repeal of a rule 

must include a short, specific explanation of the proposed rule and the purpose of . 

the proposed ru le, identify the emergency status and declared effective date of 

any emergency rules, include a determination of whether the proposed 

rulemaking is expected to have an impact on the regulated community in excess 

of fifty thousand dollars, identify at least one location where interested persons 

may review the text of the proposed rule, provide the address to which written 

comments concerning the proposed rule may be sent, provide the deadline for 

submission of written comments, provide a telephone number and post-office or 

electronic mail address at which a copy of the rules and regulatory analysis may 

be requested , and, in the case of a substantive rule, provide the time and place 

set for each oral hearing. =ffleAn agency's full notice must include a statement of 

the bill number and general subject matter of any legislation, enacted during the 

most recent session of the legislative assembly, which is being implemented by 

the proposed rule. The commission's full notice must include a statement of the 

provision of the Constitution of North Dakota or the bill number and general 

subject matter of any legislation enacted during the most recent session of the 

legislative assembly which is being implemented by the proposed rule. The 

agency's full notice must be filed with the legislative council, accompanied by a 

copy of the proposed rules. 

b. The agency or commission shall request publication of an abbreviated 

newspaper publication notice at least once in each official county newspaper 

published in this state. The abbreviated newspaper publication of notice must be 

in a display-type format with a minimum width of one column of approximately 

two inches [5.08 centimeters] and a minimum depth of approximately three 

inches [7.62 centimeters] and with a headline describing the general topic of the 

proposed rules. The notice must also include the telephone number or address to 

use to obtain a copy of the proposed rules, identification of the emergency status 

and declared effective date of any emergency rules, the address to use and the 

deadline to submit written comments, and the location, date, and time of the 

public hearing on the rules. 
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2. The agency or commission shall mail or deliver by electronic mail a copy of the 

agency's full notice and proposed rule to each member of the legislative assembly 

whose name appeared as a sponsor or cosponsor of legislation, enacted during the 

most recent session of the legislative assembly, which is being implemented by the 

proposed rule and to each person who has made a timely request to the agency QL 

commission for a copy of the notice and proposed rule. The agency or commission 

may mail or otherwise provide a copy of the agency's full notice to any person who is 

likely to be an interested person. The agency or commission may charge persons who 

are not members of the legislative assembly fees for copies of the proposed rule as 

allowed under section 44-04-18. 

11 3. In addition to the other notice requirements of this subsection, the superintendent of 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

public instruction shall provide notice of any proposed rulemaking by the 

superintendent of public instruction to each association with statewide membership 

whose primary focus is elementary and secondary education issues which has 

requested to receive notice from the superintendent under this subsection and to the 

superintendent of each public school district in this state, or the president of the school 

board for school districts that have no superintendent, at least twenty days before the 

date of the hearing described in the notice. Notice provided by the superintendent of 

public instruction under this section must be by first-class mail. However, upon request 

of a group or person entitled to notice under this section, the superintendent of public 

instruction shall provide the group or person notice by electronic mail. 

22 4. The legislative council shall establish standard procedures for the commission and all 

23 

24 

25 

26 

27 

agencies to follow in complying with the provisions of this section and a procedure to 

allow any person to request and receive mailed copies of all filings made by agencies 

and the commission pursuant to this section. The legislative council may charge an 

annual fee as established by the administrative rules committee for providing copies of 

the filings. 

28 5. At least twenty days must elapse between the date of the publication of the notice and 

29 

30 

31 

the date of the hearing. Within fifteen business days after receipt of a notice under this 

section , a copy of the notice must be mailed by the legislative council to any person 

who has paid the annual fee established under subsection 4. 
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1 SECTION 13. AMENDMENT. Section 28-32-11 of the North Dakota Century Code is • 2 amended and reenacted as follows: 

3 28-32-11. Conduct of hearings - Notice of administrative rules committee 

4 consideration - Consideration and written record of comments. 

5 The agency or commission shall adopt a procedure whereby all interested persons are 

6 afforded reasonable opportunity to submit data, views, or arguments, orally or in writing, 

7 concerning the proposed rule, including data respecting the impact of the proposed rule. The 

8 agency or commission shall adopt a procedure to allow interested parties to request and 

9 receive notice from the agency or commission of the date and place the rule will be reviewed by 

10 the administrative rules committee. In case of substantive rules, the agency or commission shall 

11 conduct an oral hearing. The agency or commission shall consider fully all written and oral 

12 submissions respecting a proposed rule prior to the adoption, amendment, or repeal of any rule 

13 not of an emergency nature. The agency or commission shall make a written record of its 

14 consideration of all written and oral submissions contained in the rulemaking record respecting 

15 a proposed rule. 

16 SECTION 14. AMENDMENT. Section 28-32-12 of the North Dakota Century Code is • 17 amended and reenacted as follows: 

18 28-32-12. Comment period. 

19 The agency or commission shall allow, after the conclusion of any rulemaking hearing, a 

20 comment period of at least ten days during which data, views, or arguments concerning the 

21 proposed rulemaking will be received by the agency or commission and made a part of the 

22 rulemaking record to be considered by the agency or commission. 

23 SECTION 15. AMENDMENT. Section 28-32-14 of the North Dakota Century Code is 

24 amended and reenacted as follows: 

25 28-32-14. Attorney general review of rules. 

26 Every proposed rule proposed by any administrative agency must be submitted to the 

27 attorney general for an opinion as to its legality before final adoption, and the attorney general 

28 promptly shall furnish each such opinion. The attorney general may not approve any rule as to 

29 legality, and shall advise the agency or commission of any necessary rewording or revision of 

30 the rule, when too~ • 
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.1. The rule exceeds the statutory authority of the agency_,_ or the statutory or constitutional 

authority of the commission : 

3 2. The rule is written in a manner that is not concise or easily understandable~ or WAetr 

4 

5 3. The procedural requirements for adoption of the rule in this chapter are not 

6 substantially met. The attorney general shall advise an agency of any re·,ision or 

7 re\·tording of a rule necessary to correct objections as to legality. 

8 SECTION 16. AMENDMENT. Section 28-32-15 of the North Dakota Century Code is 

9 amended and reenacted as follows: 

10 28-32-15. Filing of rules for publication - Effective date of rules. 

11 1. A copy of each rule adopted by an administrative agency or the commission, a copy of 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

each written comment and a written summary of each oral comment on the rule, and 

the attorney general's opinion on the rule must be filed by the adopting agency Q.L 

commission with the legislative council for publication of the rule in the North Dakota 

Administrative Code . 

2. a. Nonemergency rules approved by the attorney general as to legality, adopted by 

an administrative agency or the commission, aM filed with the legislative council.,_ 

and not voided or held for consideration by the administrative rules committee 

become effective according to the following schedule: 

(1) Rules filed with the legislative council from August second through 

November first become effective on the immediately succeeding January 

first. 

(2) Rules filed with the legislative council from November second through 

February first become effective on the immediately succeeding April first. 

(3) Rules filed with the legislative council from February second through May 

first become effective on the immediately succeeding July first. 

(4) Rules filed with the legislative council from May second through August first 

become effective on the immediately succeeding October first. 

b. If publication is delayed for any reason other than action of the administrative 

rules committee, nonemergency rules, unless otherwise provided, become 

effective when publication would have occurred but for the delay. 
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C. A rule held for consideration by the administrative rules committee becomes 

effective on the first effective date of rules under the schedule in subdivision a 

following the meeting at which that rule is reconsidered by the committee. 

SECTION 17. AMENDMENT. Section 28-32-16 of the North Dakota Century Code is 

amended and reenacted as follows: 

28-32-16. Petition for reconsideration of rule - Hearing by ageAcy. 

Any person substantially interested in the effect of a rule adopted by an administrative 

agency or the commission may petition Sttcl=tthe agency or commission for a reconsideration of 

any suchthe rule or for an amendment or repeal thereof. Suchof the rule. The petition must 

state clearly and concisely the petitioners' alleged grounds for Sttcl=t reconsideration or fef the 

proposed repeal or amendment of Sttcl=tthe rule. The agency or commission may grant the 

petitioner a public hearing upon suchon the terms and conditions as the agency may

prescribeprescribes. 

SECTION 23. AMENDMENT. SectioA 28 32 17 of the North Dalmta GeAtury Gode is 

15 ameAded and reenacted as follows: 

16 28 32 17. AElmiRist,atit1e ndes eemmittee ebjectieR. 

17 If the legislati'f•e maAagement's admiAistrative rules committee objects to all or any portion 

18 of a rule because the committee deems it to be unreasonable, arbitrary, capricious, or beyond 

19 the authority delegated to the adopting agency or commission, the committce may file that 

20 objection in certified form with the legislative council. The filed objection must contain a concise 

21 statement of the committcc's reasons for its action. 

22 

23 

24 

25 

26 

27 

28 

29 

30 

1. The legislati•,e council shall attach to each objection a certification of the time and date 

of its filing and, as soon as possible, shall transmit a copy of the objection and the 

certification to the agency or commission adopting the rule in question. The legislati•,e 

council also shall maintain a permanent register of all eommittee objections. 

2. The legislative council shall publish an objection filed pursuant to this section in 

the nc~ issue of the code supplement. In ease of a filed committec objection to a rule 

subject to the mmcptions of the definition of rule in section 28 32 01, the agency :Of: 

eommission shall indicate the e>Eistenec of that objection adjacent to the rule in any 

compi lation containing that rule. 
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3. Within fourteen days after the filing of a eommittec objection to a rule, the ado1:>ting 

ageney or commission shall resl:)ond in writing to the eommittee. After reeeipt of the 

response, the eommittce may withdraw or modify its objection. 

4. After the filing of a eornmittee objection, the burden of l:)ersuasion is upon the agency 

5 or eommission in any action for judieial re\·iew or for enforeement of the rule to 

6 establish that the whole or 1:>ortion thereofof the rule objected to is within the 

7 1:>roecdural and substantive authority delegated to the agency or commission. If the 

8 agency or eommission fails to meet its burden of persuasion, the eourt shall declare 

9 the 'h'holc or l:)Ortion of the rule objected to invalid and judgment must be rendered 

10 against the agcney or eommission for eourt easts. These eourt easts must include a 

11 reasonable attorney's fee and must be payable from the apl:)ropriation of the ageney :Q[_ 

12 commission whieh adopted the rule in question. 

13 SECTION 24. AMENDMENT. Scotian 28 32 18 of the North Daltota Century Gode is 

14 amended and reenacted as follows: 

15 28 32 18. Administrati'le rules committee may ·1oid rule Grounds Amendment by 

• 16 agreement of ageney and committee. 

• 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

1. The legislative management's administrati>te rules eommittee may find that all or any 

portion of a rule is ·,oid if that rule is initially considered by the committee not later than 

the fifteenth day of the month before the date of the administrati>tc eode supl:)lement in 

·1t·hieh the rule ehange is scheduled to appear. The administrati>te rules eommittee may 

find a rule or portion of a rule ·,oid if the committee maltcs the speeifie finding that, with 

regard to that rule or portion of a rule, there is: 

a. An abscnec of statutory authority under statute or the constitution. 

b. An emergency relating to public health, safety, or welfare. 

c. AFor rules proposed by an ageney. a failure to eomply with e>Epress legislative 

intent or to substantially meet the procedural requirements of this ehapter for 

adoption of the rule. 

d. For rules proposed by the commission, a failure to substantially meet the 

procedural reguircments for this chapter for adoption of the rule. 

c.,. A confliet with state law . 

e.t.Arbitrarincss and eaprieiousness. 
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1 f.g,A failure to make a written record of its consideration of written and oral • 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

submissions respeeting the rule under seetion 28 a2 11. 

2. The administrafr,c rules committee may find a rule void at the meeting at which the 

rule is initially considered by the committee or may hold consideration of that rule for 

one subsequent meeting. If no rcprescntati'lc of the agency or commission appears 

before the administratiYc rules committee when rules arc scheduled for comffiittec 

consideration, those rules are held OYCF for consideration at the next subsequent 

committee meeting. Rules arc not considered initially considered by the comR'littee 

under this subsection until a representative of the agency or eommission appears 

before the administrati'le rules committee when the rules arc scheduled for committee 

consideration. If no rcprescntati•.•e of the agency· or commission appears before the 

administrative rules committee meeting to '#hich rules are held over for consideration, 

the rules arc void if the rules were adopted as emergency rules and for rules not 

adopted as emergency rules the administrati•,c rules committee may Yoid the rules, 

allow the rules to become cffeetiYc, or hold over consideration of the rules to the nc>Et 

subsequent committee meeting. Within three business days after the administrati•,e 

rules committee finds that a rule is void, the lcgislatiYe council shall provide written 

notice of that finding and the committee's specific finding under subdiYisions a through 

f of subseetion 1 to the adopting agency or eommission and to the chairman of the 

lcgislatiYc management. 'Nithin fourteen days after receipt of the notice, the adopting 

agency or eommission may file a petition with the chairman of the lcgislati•,e 

management for rc•,icw by the legislatiYe management of the decision of the 

administrati•,c rules committee. If the adopting agency or eommission docs not file a 

petition for rcYicw, the rule becomes ·,oid on the fifteenth day after the notice from the 

legislatiYe council to the adopting agency or eommjssion. If within siKty days after 

receipt of the petition from the adopting agency or commission the legislati'le 

management has not disappro•,cd by motion the finding of the administrati·,e rules 

committee, the rule is Yoid. 

3. An agency or the commission may amend or repeal a rule or create a related rule if, 

after consideration of rules by the administrati>,e rules committee, the agency 9f: 

commission and too committee agree that the rule amendment, repeal, or creation is 
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necessary to address any of the considerations under subsection 1. A rule afftended, 

2 Fepealed, OF OFeated under this subsection is not subject to the otheF FOquiFOfflents of 

3 this chepteF FOleting to ado13tion of adfflinistmti•te Fules and may be 13ublished by the 

4 legislati'fe council es amended, Fe13ealed, or eFOated. If requested by the agency~ 

5 commission, OF any interested 13arty, a Fule amended, Fe13ealed, OF created under this 

6 subsection must be reconsidered by the edministrati'Je rules committee at a 

7 subsequent meeting at v.•hich 13ublic comment on the agreed rule change must be 

8 allowed. 

9 SECTION 26. AMENDMENT. Section 28 32 18.1 of the North Dakota Century Gode is 

10 emended and reenacted as follows: 

11 28 32 18.1. AElministrati'ie rnles eommittee Fe'iiew ef e:Kisting aElministrati'ie rules. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

1. U13on request by the administrati'f•e rules committee, an administrati>te agency :Qf:jbQ_ 

eernmissien shall brief the committee on its mc:isting edministrati>te rules and 13oint out 

any 13ro1tisions that e1313ear to be obsolete and any areas in 1#hich statutory :8f::: 

eenstitutional authority has changed or been re13ealed since the rules \\<ere ado13ted or 

amended. 

2. An agency er the eommissien may amend or re13eal a rule '#ithout com13lying with the 

other requirements of this che13ter relating to ado13tion of edministrati•te rules and may 

resubmit the change to the legislati•te eouneil for 13ublieation f3FO\•ided: 

a. The agency or commission initiates the request to the administrati•te rules 

committee for consideration of the amendment or re13eel; 

b. The agency or eommissien J3FO'l•ides notice to the regulated community, in a 

manner reasonably calculated to 13rovide notice to these 13ersons interested in the 

rule, of the time and 13lace the administrati>te rules committee '#ill consider the 

request for amendment OF re13eal of the rule; end 

c. The agency or commission and the administrati•te rules committee agree 

the rule amendment or re13eal eliminates a 13rovision that is obsolete OF no longer 

in eom13lienee with law and that no detriment would result to the substantive 

Fights of the regulated community from the amendment or re13eal. 

SECTION 18. AMENDMENT. Subsection 2 of section 28-32-19 of the North Dakota 

• 31 Century Code is amended and reenacted as follows: 
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2. The legislative council may prescribe athe format, style, and arrangement for rules 

2 which are to be published in the code and may refuse to accept the filing of any rule 

3 that is not in substantial compliance therewithwith the format. style, and arrangement. 

4 In arranging rules for publication, the legislative council may make stteR corrections in 

5 spelling , grammatical construction , format, and punctuation of the rules as 

6 determinedthe legislative council determines are proper. The legislative council shall 

7 keep and maintain a permanent code of all rules filed, including superseded and 

8 repealed rules, which must be open to public inspection during office hours. 

9 SECTION 19. AMENDMENT. Subsection 4 of section 28-32-19 of the North Dakota 

10 Century Code is amended and reenacted as follows: 

11 4. The legislative council, with the consent of the adopting agency or commission, may 

12 omit from the code or code supplement any rule the publication of which would be 

13 unduly cumbersome, expensive, or otherwise inexpedient, if the rule in printed or 

14 duplicated form is made available on application to the agency or commission, and if 

15 

16 

the code or code supplement contains a notice stating the general subject matter of 

the omitted rule and stating how a copy may be obtained . 

17 SECTION 20. AMENDMENT. Section 28-32-27 of the North Dakota Century Code is 

18 amended and reenacted as follows: 

19 28-32-27. Hearing officer - Disqualification - Substitution. 

20 1. Any person or persons presiding for the agency in an administrative proceeding must 

21 

22 

23 

be referred to individually or collectively as hearing officer. Any person from the office 

of administrative hearings presiding for the agency as a hearing officer in an 

administrative proceeding must be referred to as an administrative law judge. 

24 2. Any hearing officer is subject to disqualification for good cause shown and shall 

25 

26 

27 

28 

29 

30 

31 

self-disqualify in a proceeding in which a reasonable, disinterested observer would 

believe the hearing officer is biased due to: 

a. A contribution by one of the parties supporting the hearing officer's most recent 

campaign for public office: or 

b. An ownership interest. other than investment in a mutual fund , of the 

hearing officer in one of the parties to the proceeding if the ownership interest is 

not shared by the general public. 
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3. Any party may petition for the disqualification of any person presiding as a hearing 

officer upon discovering facts establishing grounds for disqualification. 

3 4. A person whose disqualification is requested shall determine whether to grant the 

4 petition , stating facts and reasons for the determination. 

5 5. If a substitute is required for a person who is disqualified or becomes unavailable for 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

any other reason , the substitute may be appointed by: 

a. The attorney general, if the disqualified or unavailable person is an assistant 

attorney general; 

b. The agency head, if the disqualified or unavailable person is one or more 

members of the agency head or one or more other persons designated by the 

agency head; 

c. A supervising hearing officer, if the disqualified or unavailable person is a hearing 

officer designated from an office, pool, panel, or division of hearing officers; or 

d. The governor, in all other cases. 

6. Any action taken by a duly appointed substitute for a disqualified or unavailable person 

is as effective as if taken by the disqualified or unavailable person. 

17 7. Any hearing officer in an administrative proceeding, from the time of appointment or 

18 

19 

20 

21 

22 

23 

24 

designation, may exercise any authority granted by law or rule. A hearing officer may 

be designated to preside over the entire administrative proceeding and may issue 

orders accordingly. A procedural hearing officer may only issue orders in regard to the 

course and conduct of the hearing under statute or rule and to otherwise effect an 

orderly hearing. If a procedural hearing officer is designated, the agency head must be 

present at the hearing and the agency head shall issue findings of fact and 

conclusions of law, as well as any order resulting from the hearing. 

25 8. The North Dakota ethics commission shall impose upon any hearing officer who 

26 violates this section a fine of one hundred dollars for the first violation. For a second 

27 and subsequent violation of this section. the hearing officer is guilty of an infraction. 

28 SECTION 21. AMENDMENT. Section 28-32-47 of the North Dakota Century Code is 

29 amended and reenacted as follows: 
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1 28-32-47. Scope of and procedure on appeal from agency rulemaking. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1..__A judge of the district court shall review an appeal from an administrative agency's...QL 

ethics commission's rulemaking action based only on the record filed with the court. If 

an appellant requests documents to be included in the record but the agency QL 

commission does not include them, the court, upon application by the appellant, may 

compel their inclusion. After a hearing, the filing of briefs, or other disposition of the 

matter as the judge may reasonably require, the court shall affirm the egeney's 

rulemaking action unless it finds that any of the following are present: 

+._a. The provisions of this chapter have not been substantially complied with in the 

egeney's rulemaking actions. 

t.-__b... A rule published as a result of the rulemaking action appealed is unconstitutional 

on the face of the language adopted. 

&--k A rule published as a result of the rulemaking action appealed is beyond the 

scope of the agency's or commission's authority to adopt. 

4:-__d_,, A rule published as a result of the rulemaking action appealed is on the face of 

the language adopted an arbitrary or capricious application of authority granted 

by statute. 

2. If the rulemaking action of the agency or commission is not affirmed by the court, ~ 

19 ru!emakjng action must be remanded to the agency or commission for disposition in 

20 accordance with the order of the court, or the rule or a portion of the rule resulting from 

21 the rulemaking action of the agency or commission must be declared invalid for 

22 reasons stated by the court. 

23 SECTION 22. AMENDMENT. Section 28-32-48 of the North Dakota Century Code is 

24 amended and reenacted as follows: 

25 28-32-48. Appeal - Stay of proceedings. 

26 An appeal from an order or the rulemaking action of an administrative agency or the ethics 

27 commission does not stay the enforcement of the order or the effect of a published rule unless 

28 the court to which the appeal is taken , upon application and after a hearing or the submission of 

29 briefs, orders a stay. The court may impose terms and conditions for a stay of the enforcement 

30 of the order or for a stay in the effect of a published rule. This section does not prohibit the 
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