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Explanation or reason for introduction of bill/resolution: 

 
Relating to permitting subsurface water management systems 

 

Minutes:                                                 Attachments #1-10 

 
Representative Headland, Sponsor:  This bill repeals the section of code that may inhibit 
agriculture in a small way.  This will not undo previous tiling bills. We need to understand why 
we need this regulatory permit.  Other states that do not require a permit for tiling are Iowa, 
Missouri, North Carolina, California, Idaho. 
 
Let’s find out why the regulators want regulation.  Any regulation that holds us back needs to 
be looked at. 
 
Senator Wanzek, Sponsor:  We put in a lot of effort the last few sessions to address the tile 
issue to make it easier to get land drain tiled.  This discussion is also educating about 
subsurface tiling.  Drain tile helps alleviate flooding problems downstream.  We are not 
draining wetlands. We are managing subsurface water and taking it into the soil.  You have 
healthier plants because roots need moisture and oxygen.  A healthy corn plant will absorb 
a significant amount of moisture. 
 
Some states don’t require a permit for subsurface tiling. 
 
Levi Otis, Ellingson Water Management Company:  Our laws are more restrictive than 
most states. Trying to get a lot of projects done in a short time is even more difficult if you 
have to wait for a permit. 
 
I would like to know why we need this law.  Bottineau County had a problem.  They received 
13.5 inches of rain.  When we tile highways, they don’t call the farmer. 
 
Jim Bahm, North Dakota Ag Coalition: (Attachment #1) 
 
(16:40) 
Ed Kessel, 2nd Vice President, North Dakota Grain Growers Association:  (Attachment 
#2) 
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(19:00) 
Doug Zinc, Farmer and Water Board member:  If this bill passes, it will take pressure off 
of water boards.  It would be better between farmers.  It would speed up the process. 
 
Pete Hanebutt, North Dakota Farm Bureau:  In Support. 
Described situation in Indiana.  Tiling makes soil better for farmers. 
 
Derrik Ellingson, Ellingson Companies:  We have been in the business for almost 50 
years.  Most of the growers are doing the right thing to protect their neighbors.  We don’t 
have an issue with permitting.  I don’t think we need the permitting policy. 
 
Representative Satrom:  How do you see the process changing with this bill? 
 
Derrik Ellingson:  I would like to see tracking to know the utilities buried in the ground.  My 
solution would be to abolish the permitting process.  Everybody needs to know where it is at. 
 
Representative Satrom:   Who makes the decision of what water is discharged? 
 
Derrik Ellingson:  We suggest a discharge point that makes sense.  We have a program 
that looks at what the farmers are growing.  The 3/8ths drainage coefficient is what we are 
built around.  We have gone up to a ½ inch to remove more water. 
--¼ inch coefficient is 5 gallons per minute per acre 
--3/8 inch is 7 gallons per minute per acre 
--½ inch is 10 gallons per minute per acre 
 
Representative Satrom:  Do you have any parameters that your sales people recommend 
to develop the relationships between landowners? 
 
Derrik Ellingson:  We recommend they reach out to the neighbors and let them know. 
Now a permit must be applied for anything over 80 acres.  Then they have 30 days to send 
out letters. 
 
Representative Richter:  I was under the impression some properties were denied 
permitting because of the potential for it to become wetlands.  If there is no permitting and 
an area is tiled and the agency would revoke that permit, how do you resolve that dispute? 
 
Derrik Ellingson:  There is always a solution.  You can always extend an outlet. 
 
Representative Schreiber-Beck:  There are rules for wetlands. 
 
Derrik Ellingson:  All farmers are required to fill out a Form 1026 with the Farm Service 
Agency.  We discuss the options.  The mitigation process starts to move the wetland or buy 
a credit.  The farmers are not restricted.  We install non-perforated drain tile to move the 
water through. 
 
Representative Fisher:  Do you have experience to use these systems to re-water an area. 
 



House Agriculture Committee  
HB 1514 
February 1, 2019 
Page 3  
   

Derrik Ellingson: Subsurface irrigation is getting more popular.  We have one east of Devils 
Lake. 
 
Representative Satrom:  The lack of regulating would allow discharge on any land. 
Can you comment? 
 
Derrik Ellingson:  I would like to see damage.  It is minimal.  We are the experts.  With 
99.9% of the permits, the discharge point has not been changed. 
 
Philip Hoff, Farm in Southern Wells County:  Many of our financial decisions are made 
the last minute.  We had Ellingsons do a job.  My neighbor wanted us to go east.  Then we 
were over 80 acres.  To keep peace, we knocked off 4 acres from my project. If we don’t 
need a permit for under 80, we don’t need one for over 80 acres. 
 
Opposition: 
 
Brian Vculek, Potato and Corn Grower from Sargent County:  Don’t give up the permitting 
process. (Attachment #3) 
 
(50:20) 
Representative Satrom:  Is there any magic with 80 acres? 
 
Brian Vculek:   I use the 80-acre exemption.  I do appreciate not having to permit for small 
projects.  Current law has worked well for me. 
 
Representative Skroch:  Were you able to take segments of the area and permit that? 
 
Brian Vculek:  I received my permit this summer and I had time to do only about 50 or 60 
acres of the project.   After this, the permit for the whole 300 acres would be beneficial. 
 
Representative Skroch:  Can you section out 80 acres to stay under the limit? 
 
Brian Vculek:  If each 80 acres has its own discharge point, they can be considered 
separate. 
 
Gary Thompson, Red River Joint Water Resource District Chairman:  (Attachment #4) 
 
(1:00:44) 
Representative Schreiber-Beck: Do you have amendments that would resolve the 
problems? What can you offer? 
 
Gary Thompson:  This is a bill that is eliminating the permitting process.  There is another 
tile bill in the Senate.  SB 2220 covers everything that we are looking for. 
 
Representative Blum:  If there is potential damage going on but you have never denied a 
permit, that is conflicting. 
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Gary Thompson:  Those negotiations have taken place.  That is why you don’t hear 
anything. 
 
Jennifer Lindenberger, Secretary/Treasurer, Walsh County Water Resource District:  
(Attachment #5, pages 1 & 2) 
 
(1:08:54) 
Larry Tanke, Walsh County Water Resource District:  (Attachment #5, pages 3-9) 
 
Gave examples of problem situations.  Water is pumped into the ditch.  When the surface 
water comes, the crop will take the moisture.  If the draw is not clean, the water stops on the 
field which turns salinity.  
 
A rural water system has a 24-foot corridor on each side of their water line.  The tile company 
got inside the 24-foot corridor.  Rural water can’t find a leak in the system because it goes 
into the tile line. 
 
We are not against tile.  It has to be done in the proper place.  In 2017, Richland County had 
400 plus tile permits.  Out of that there are some bad people. 
 
(1:18:55) 
Carmen Miller, Ducks Unlimited:  (Attachment #6) 
 
(1:25:22) 
Representative Skroch:  On page 3 you said the City of Des Moines spends $7,000 per 
day removing nitrates from its water.  What is the source of that water?  Can it be connected 
to subsurface drain? 
 
Carmen Miller:  I have also heard $1.5 million in a half of year.  But the existence of 
subsurface drainage is the source.   
 
Representative Skroch:  Do they have data of water qualities prior to any systems put in 
place?  In my area we have high levels of arsenic.  They are natural formations in our water 
supply that leached out of our soil. 
 
Carmen Miller:  Their system is older.  Those elements may be naturally occurring. But when 
you have an underground super highway it brings things to a level that makes it problematic. 
 
Representative Richter:  Do you have a study that shows the same with water that runs 
down a ditch after a heavy rain and then compare it to the numbers you are giving?  
 
Carmen Miller:  I can send the NDSU study.  They did look at rainfall events.  The point is 
there are still circumstances where you find these high levels of concerning contaminants.  
 
Representative Richter:  So the numbers you have here could be the same as water flowing 
in a ditch after a rainfall? 
 
Carmen Miller:  I am not sure.  I would have to look back for a comparison. 
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Representative Schreiber-Beck:  The data you provided doesn’t have conclusive evidence. 
You are talking about the high levels of selenium in the 1980s in California and then 
comparing it to a Fish and Wildlife study that was a 5-year study completed in 2018 in eastern 
South Dakota.  What are the qualities of the soil in eastern South Dakota with or without drain 
tile?   
 
Carmen Miller:  The 80s example in California was used because it is a famous ecological 
disaster that raised awareness of the impacts of selenium on wildlife. 
 
The study in South Dakota indicated more research is needed.  The numbers are concerning. 
 
(1:32:30) 
Chad Engels, Civil Engineer:  (Attachment #7) 
 
We don’t have flash flooding in the Red River Basin. 
 
Soil absorbs water. Tile releases water. 
 
(1:42:25) 
Representative Headland:   Do you believe the process in statute today works? 
 
Chad Engels:  You heard last session about the inconsistency of permitting from one water 
resource district to another.  The last session bill helped but it also had some negative 
consequences.  That bill put handcuffs on water resource districts.  The 80-acre exemption 
is a runaround.  You can get around the limit by doing 80-acres in sections or different years.  
Putting the full burden on the downstream landowner to prove damage is an issue.  The 
applicant needs to take responsibility for what they are doing.  The permitting process brings 
people together to find solutions. 
 
Representative Headland:  Collin Peterson is on record saying that if the whole valley was 
tiled, we wouldn’t need a diversion.  Do you agree? 
 
Chad Engels:  That is inaccurate. 
 
Representative Headland:   How long does it take to look at a tile project permit to make a 
decision?  Why does there need to be a 30 to 60-day process for this.  It seems it is being 
used as a tool to delay.  Why the request for more time? 
 
Chad Engels:  Most reviews take an hour or less.  It is the exceptions that need a field 
investigation.  It depends on the downstream situation as to where the water is going. 
 
Representative Headland:  How many instances are there where a downstream person can 
prove damage? 
 
Chad Engels:  I can’t give a number.  There are instances. 
 
Representative Headland:  An agricultural state like Iowa doesn’t require a permit.  It works 
down there. 
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Chad Engels:   I wouldn’t hold Iowa as the example for sound water management.  They 
suffer from frequent flooding.   
 
Representative Headland:  In Iowa they have liability issues and if damage is proved, they 
have mechanisms to compensate.  Why wouldn’t that work here?   
 
Chad Engels:  There is a global effect from a number of projects.  Each has a small 
incremental input.  There needs to be oversight and a permitting process to allow for that. 
 
Representative Fisher:  Would amendments help make this a good bill? 
 
Chad Engels:  I am willing to work with the legislature to make water management better. 
 
Representative Schreiber-Beck:  Would you review gated tile vs. non-gated? 
 
Chad Engels:   The soil is a sponge.  A field is a place where water can be stored.  The 
benefit of tile is it can drain the field in the fall prior to the spring flood.  You also remove the 
ability of water to stay in the soil.  The best scenario for flood control is a tiled field with a 
gate.  The second best is no tile.  The worst is uncontrolled tile with a dry fall.  The snow 
moisture is taken away.  How fast are you releasing it?  When you look at a 100-year flood 
in the Red River Basin, we are talking about 5 to 6 inches of runoff from the landscape.   
 
When you say a drainage coefficient is 3/8ths of an inch, that is 3/8ths of an inch of drainage 
over 24 hours.  With 640 acres, that is an inch of water leaving every two days.  With a 100-
year flood that is 5 or 6 inches, if the water could have gone in the soil and stayed there it 
wouldn’t create the problem.  That is where the gating comes in. 
 
Representative Schreiber-Beck:   Would you recommend gated systems vs. nongated? 
How many instances has Moore Engineering been involved in the permitting process? 
 
Chad Engels:  My firm is involved in the permitting process of every Water Resource District 
that we work for.   That is about 250 contracts per year. 
 
Representative Schreiber-Beck:  Are floods all the same? 
 
Chad Engels:   Every flood is unique.  We need to manage what we can. 
 
(1:58:18) 
Eric Volk, Executive Director, North Dakota Rural Water Systems Association:   
(Attachment #8) 
 
(1:03:50) 
Representative Richter:  Do you find problems with projects under 80 acres? 
 
Eric Volk:  There is nothing binding a land owner to abide by this law if it is not permitted. 
 
Representative Richter:  Do you find that most of them still contact you?  
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Eric Volk:  No.  We usually get a two-day notice. 
 
Representative Schreiber-Beck:  Is there a system that the water lines are mapped?  Is 
that map accessible? 
 
Eric Volk:  In the early 70s they don’t know where they are.  After 2013 everything installed 
has to be locatable.  That is for every underground utility.  Most systems have gone back and 
digitized the old maps.  There is a safety issue about posting it online. 
 
Bruce Anderson, Barnes County Water Resource District:  I am in favor of tiling.  It is 
better than drainage ditches.  The tile gets rid of water when the soil is oversaturated. 
 
When producers come in for permits, we go through a talking process.  We send in the 
applications to the engineering firm.  They give recommendations.  We haven’t had any 
producers that are upset.  There are no downstream landowners that get flooded out. 
We have mitigated some of the little ponds that are a tenth of an acre and buy wetlands 
somewhere else.  It helps the wildlife and hunting groups. 
 
In opposition to this bill, we do not need a free-for-all that lets anybody dump onto their 
neighbor without recourse.  Some of our quarters that were the last field in the spring to get 
into are now the first field to get into in the spring with tile.  We have increased our production 
on those fields by 20-25%. 
 
Chairman Dennis Johnson:  The way the permitting process is structured now with the 30 
days, have you had any problem with turnarounds with the application.  Can everything be 
done in 30 days? 
 
Bruce Anderson:  That has been a problem.  Most districts meet every month.  By the time 
the process is done, it is more than 30 days.  If it is over 80 acres we have to send it to the 
state for approval. 
 
Representative Headland:  You have done projects in a way for no impact on neighbors. 
Would you say most people installing tile systems don’t care about their neighbors? 
 
Bruce Anderson:  I held the project up until the downstream neighbors are notified.  All of 
my systems have a pump on the end.  There is a lot of benefit to have conversations ahead 
of time? 
 
Representative Headland:  Aren’t the people tiling using the same approach?  They are not 
deliberately dumping water on their neighbor. 
 
Bruce Anderson:  Not yet.  But we have a fear there is a potential to do that. 
 
Representative Headland:  The current process works with a water board that allows that.   
 
John Froelich, Barnes County Commissioner:  I believe government entities set a 
direction and are the referee.  I am concerned about tile drainage that goes into county road 
ditches.  You can have culverts freeze up if you are running a small amount of water through 
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them.  We have 320 miles of county road.  Someone could lay tile right down the ditch.  If we 
work or rebuild the road, we would have to take care of their tile.  The taxpayers would be 
charged. 
 
The Century Code 24-01-42 says now no person may construct within 75 feet of the 
centerline of any county highway right of way without first obtaining the consent.   
 
Electrical and fiber are allowed because they agree that if work is done on the road, they 
would have to move it at their own cost. 
 
I am opposed to not having a permitting system. 
 
Additional testimony submitted: 
Corwyn Martin, Traill County Highway Department (Attachment #9) 
Murray G. Sagsveen, Landowner in Bottineau County (Attachment #10) 
 
Chairman Dennis Johnson:  Closed the hearing. 
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Explanation or reason for introduction of bill/resolution: 
 

Relating to permitting subsurface water management systems 

Minutes:                                                  

 
Representative Headland:  Moved Do Pass 
 
Representative Blum:   Seconded the motion 
 
Representative Skroch:  I respect Brain Vculek’s testimony.  He has fought hard for 
drainage and subsurface management issues.  He feels that what we have now in statute is 
right.  This bill takes it a little too far.  For that reason, I am opposed. 
 
Representative Satrom:  I am 100% for drain tile.  However, my concern is the drain tile 
people will regret it.  The way we have it now is going to save us lawsuits in the future.   
 
Representative Headland:  Where did they present evidence that somebody was harmed?  
It is overland flooding that did the damage from excessive rain.  It wasn’t the drain tile. 
I don’t have issues with our current law.  But we are getting pushback on our law.  We have 
water boards that think they have lost authority. 
 
There are several states that don’t have the permitting process.  I will withdraw the motion 
and work on an amendment. 
 
Representative Blum:  Withdraws the second. 
 
Chairman Dennis Johnson:  The Senate Bill is coming to the floor with a Do Not Pass. 
 
Representative Richter:  We need to add that if there is damage done, there should be a 
fund to mitigate it so it is not on the county or local government to come up with funding.  
 
Representative Headland:   There are already liability laws on the books. 
 
Vice Chair Trottier:  To the industry people that are here, do we have problems now? 



House Agriculture Committee  
HB 1514—Committee Work 
February 7, 2019 
Page 2  
   

Chairman Dennis Johnson:   Who has responsibility now for the erosion that we is shown 
in the pictures? 
 
Levi Otis, Ellingson Company:  The 2017 bill did give water boards the authority to apply 
conditions such as erosion control.  You have the law in place now to require erosion control.  
 
Representative Richter:  What are the consequences?  What authority do the water boards 
have to enforce getting the area restored? 
 
Levi Otis:  Just because you get a permit, it doesn’t protect you from being sued for harming 
somebody else. 
 
In answer to current law, there are some things that can be tweaked.  The window of time is 
short in spring.  If we could give the water board some protections, that would help. 
 
Representative Headland:  I will bring some amendments. 
 
Representative Schreiber-Beck:  Page 2, lines 6-8 addresses liability. 
 
Chairman Dennis Johnson:  continue work at another meeting. 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to permitting subsurface water management systems 
 

Minutes:                                                 Attachment #1 

 
Representative Schreiber-Beck: Amendment #.01001 (Attachment #1) was created in 
response to the indication that there was now ability for anyone who has a problem with the 
tile project, there is now a responsible party.  It is added in Section 2. 
 
Representative Schreiber-Beck:  Moved the amendment 
 
Representative Headland:  Seconded the motion 
 
Vice Chair Wayne Trottier:  In Section 2 it says “a person that installs a subsurface water 
management system.”  Is that the landowner or drain tile company? 
 
Representative Schreiber-Beck:  That would be the installer.  It could be a company or 
individual. 
 
Chairman Dennis Johnson:  So the bill stays the same.  We would be adding a bond 
requirement for the installer. 
 
Representative Schreiber-Beck:   Correct. 
 
Voice Vote taken.  Motion passed.  Amendment adopted. 
 
 
Vice Chair Wayne Trottier:  I still think we have problems for landowners.  We could stir up 
problems between neighbors without getting a permit. 
 
Vice Chair Wayne Trottier:  Moved Do Not Pass as amended 
 
Representative Satrom:  Seconded the motion. 
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Representative Headland: I understand the position of the committee.  We have achieved 
some things just having the conversation. 
 
Water boards need to understand that the legislature wants tiling to occur.  We tried to put 
regulations forward that work for everybody.  The pushback from water boards is the reason 
why this bill was introduced.   
 
A Roll Call vote was taken:  Yes  _10_, No __2__, Absent ___2__. 

 
Do Not Pass as amended carries. 

 
Representative Schreiber-Beck will carry the bill. 
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