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Chairman Koppelman:  Opened the hearing on HB 1489. 
 
Rep. Kaiser, District 47:  Introduced this bill.  In the financial institutions they oversee and 
regulate all financial regulations.  This simply deals with the issue of double jeopardy.  We 
have many regulatory agencies in the state and they do a fine job.  If there is a violation by 
an agency and some was cited for it can other agencies come in and say we will cite fir this 
violation also. It seems like we are exposing people to double jeopardy although there may 
be very legitimate areas that may document and demonstrate to you that would create a 
problem for them.  In the financial institutions they massively oversee and regulate all 
financial license holders in our state and if there is a violation according to their regulations 
they can take action by taking a license away or charge a penalty.    If that happens for a 
financial issue can the insurance department if they are also an insurance agent, licensed by 
the insurance Department can the insurance department just take your license away?  
Financial regulators have the authority and right to protect the citizens of North Dakota and 
to revoke that license.  However, if they are also an insurance agent, should that 
automatically result in the loss of your insurance license?  That would be double jeopardy 
unless the cause of the revoking was a true insurance violation.  We should discuss this and 
see if there is an issue of double jeopardy.     
 
Rep. Paur: Would this affect Department of Transportation suspensions for DUI? A lot of 
times DOT suspends the license without a trial or proof of guilt. I think when the arresting 
officer requests it they will just suspend it?   We have a hearing process, would this affect 
that process? 
 
Rep. Kaiser:  From my perspective it would not effect that.  The first action by a regulatory 
agency is not affected here.  It is the action by a second regulatory agency based on the 
same issue that created double jeopardy. 
 



House Judiciary Committee  
HB 1489 
January 22, 2019 
Page 2  
   

Rep. Paur:  We might need an amendment, in this same section 28-32-07 any rule change 
must be adopted and filed with the Legislative Council.  I image Legislative Management was 
never changed, but I am not sure. 
 
Chairman K. Koppelman:   I think that has to do with administrative rules which do go 
through the Legislative Council.  They compile the Administrative Code as well as the Century 
Code.  So it may be Legislative Council.   
 
Representative Jones:  On lines 10 and 11 it is talking about and imposition of a penalty for 
an alleged violation has been issued by an administrative agency, would you be agreeable 
to changing that to for “the alleged violation and another administrative agency” to help clarify 
that it is the same violation, because I read that three times to exactly figure out what it was 
saying.   
 
Rep. Kaiser:  I am not opposed to any amendment to this bill, if it clarifies it. I think when you 
check with Legislative Council they are going to say this language does exactly what you 
wanted it to do.  This is a drafting issue not policy.  
 
Rep. Simons: Could you give me an example to help clarify what you are trying to do here? 
 
Rep. Kaiser:  I have some people following me to testify that has been affected by this and 
will give you examples.  
 
Chairman K. Koppelman:  We had another bill this morning that we amended it and it had 
to do with administrative rules not being allowed to impose a criminal penalty.  They can 
impose fines and other sanctions but lose of liberty.  The amendment we attached said unless 
otherwise authorized by law.  The example was the board of Pharmacy where we have 
authorized them to impose some penalties for some emergency rules they have to draft for 
designer drugs and things like that.  Are you aware of situations where maybe in the century 
code we actually authorized an agency, if you do this, that is an automatic cause for loss of 
licensure? 
 
Rep. Kaiser:  It may exist.  I am not aware of it, when talking with the financial institutions, 
the comment was made if we take action then the department can automatically do some 
things. It may well be in statute in specific situations but I cannot cite those.   
 
Ron Ness, President of the North Dakota Petroleum Counsel:  We are in support of this 
bill. It is really the concept of double jeopardy issue.  Gave an example of how this would 
work.  If Rep Jones owned a saltwater disposal business and created a spill on or off his 
treatment facility pad.  There are multiple overlapping jurisdictions.  We have created a lot of 
different rules in the state.  Those agencies usually work together very well and cooperate 
on the investigation.  But at the end of the day he will get a penalty, if Department A gives a 
penalty and also Department B with jurisdiction would be expected to proceed with a penalty.  
Then we might have triple jeopardy because if it involves water you would have a Federal 
agency in there with a penalty.  I don’t know all the ramifications in the DOT and into 
insurance and banking and finance but in regards to regulatory agencies this still allows them 
to work together.  It becomes an expectation that one might out do the other in the fines.  To 
really to ensure an entity is only assessed one true penalty allowing agencies to work 
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together is good.  Should not be subject to multiple fines.  Agencies could work this out 
themselves but it seems like an issue that should come via the Legislature.  We encourage 
you to adopt those things that make sense.  13:16 
 
Rep. Roers Jones:  Who determines who gets to levy the fine and will there be a fight about 
who gets to do the fine, where do the fines typically go, back to those agencies? 

 
Ron Ness:  I don’t have the answer for that.  Different agencies have different value of fines.  
Somehow they seem to work it out except if there is overlapping.  That primary jurisdiction of 
that issue is really what’s at stake here.    What we have done legislatively over the past 
sessions is we have cross walked some of those jurisdictions because there have been new 
issues that have risen.  It used to be fairly cut and dried, now we have more regulations and 
some changing regulatory authority.  
 
Chairman K. Koppelman: In the situations you describe is there typically one agency who 
does the fact finding work and the other agencies piling on or do they cooperate and help 
each other?  
 
Ron Ness:  The federal government is very good at just following the process you described 
because they have a very clear line on who is in charge.  The state agencies come out and 
say is this one yours or mine.  Obviously the first focus is to address the issue. 
 
Chairman K. Koppelman:  Further testimony in support of HB 1489? 
 
Arik Spencer, President and CEO of Greater North Dakota Chamber:  In support of HB 
1489.  We like this concept and think it deserves your consideration. 16:10 
 
Chairman K. Koppelman: Is this the type of thing your members encounter?  
 
Arik Spencer:  We have encounted this from time to time but they are rare.  There is a larger 
potential for this now.  
 
Chairman K. Koppelman:  Any further support?   Seeing none.  
 
Opposition to HB 1489:  
 
David Glatt, Environmental Health Section Chief for North Dakota Department of 
Health:  In oppostition to HB 1489.   (Attachment #1) stopped 21:36 
 
Rep. Vetter:  Who would take the lead would it be the first person there? 
 
David Glatt:  That depends on the circumstances.  I would use a pipeline break as an 
example.  It could be due to construction issues and could result into a stream where it could 
impact the aquatic life for months or years. Typically, we work with mineral resources oil and 
gas and decide at that time who would take the lead on that action.  So we are not double 
dipping.  We do cooperate though.   
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Rep. Roers Jones: Tell us the current process.  What is the process where you have a 
pipeline spill?  Are they all charging penalties or fines for the same portion of the incident or 
are they charging fines for different elements of the action. 
 
David Glatt:  Typically for different elements of an action, we recently had a tanker truck that 
was discharging waste water illegally onto a road.  That company had two penalties, one we 
enforced.  They had not licensed their trucks for several years.  They are required to permit 
their facility so we know who is hauling the waste and where, and how they are hauling it to 
avoid any issue.  They got another fine from Oil and Gas that related to the illegal discharge 
onto a road. That is one event dealing with separate issues. 24:25 
 
Chairman K. Koppelman: I don’t think the intent of the bill is that this is a get out of jail free 
card.  Looking at the wording of the bill in line 9 it talks about an activity maybe that is too 
vague and it should say violation and then violation is repeated on line 10.  Maybe that would 
make it clear that you are talking about a specific facet of an incident.  Is there a way to better 
phase this? 
 
David Glatt:  Yes I am sure there probably is.  I am not an attorney.  My concern if we are 
precluded from implementing the Clean Water Act at the state level we could lose clemency 
and then EPA would run the show.  There is concern about jeopardy with EPA, if we take 
enforcement action our typical move is to tell EPA to back off, it is done.  We would tell them 
we have taken care of this issue and sometimes they are not happy but they have then 
backed off.   
 
Chairman K. Koppelman:  Is there a joint investigatory process or does one simply do it 
and the others simply buy in to what the first one did?   
 
David Glatt:  We simply decide on which one is taking the lead at the time it is happening.  
We don’t have unlimited staff time to all investigate.  
 
Chairman K. Koppelman:  If you investigate something and you say our finding is this 
company was guilty of a spill and Oil and Gas has some overlapping jurisdiction, they say 
you found there is liability there and they assume what you found is correct and then assess 
their consequence.  Is that what occurs or do they take a fresh look at the incident?   
 
David Glatt:  Typically it is just one agency.   
 
Chairman K. Koppelman:  In cases where there might be more than one penalty for a 
specific action does each entity take a fresh look at the incident and determine if there is guilt 
or do they accept they findings of the first agency?  Or do they find for their purpose there 
might not be a violation for a different agency.  Does that occur?  
 
David Glatt:  No it does not.  We look at it holistically.  31:24 
 
Chairman K. Koppelman:   To follow your example do they say we assume the pipe was 
broken because the Department of Health made this finding or do they look if the pipe was 
actually broken?  
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David Glatt:   Typically they take our recommendation on who takes the lead on the 
investigation and then they accept our findings.  To answer the question on where the 
penalties go to, they go to the general fund.  So there is nothing we gain from that.  
 
Rep. Magrum:  What is the issue that happened to have this bill come about? 
 
David Glatt:  I do think it was related to the Black Tail Trucking incident. There were two 
major incidents hauling waste water that basically discharged his water on the road.   It was 
an illegal discharge.  We could have taken action on the illegal discharge but we took action 
on the lack of licensing.  Oil and gas took action on what was released from the tank.  One 
event and two different violations. 
  
Chairman K. Koppelman:   Are there incidents where your agency finds multiple violations 
or do you usually settle on one and pursue that?  
 
David Glatt: Typically, when we get into it there are a few violations.  We can take action on 
most of those but we look at the most severe infraction.  How it impacts us is how we 
administrate the penalties and if it violates the  Clean air and Water act. 
 
Chairman K. Koppelman:   There might be authorizations in law that specifically say you 
can do what this bill is trying to prevent.  If there were an amendment to the bill that said 
“unless otherwise provided by law”, would that alleviate a lot of the concerns?  
 
David Glatt:  We would have to take a look at that.  I am concerned that if it impacts how we 
implement the Clean Water act and Clean Air act and our Waste laws at all We could run in 
jeopardy of turning back programs to the EPA saying we are not fully implementing our 
program.  That is my basic concern. We want compliance. 
 
Rep. Rick Becker:  Do the penalties go into the general fund? 
  
David Glatt:   Yes in the general fund.  Are we trying to fix something that really isn’t an 
issue.? 
 
Opposition: 
 
Karen Tyler, North Dakota Securities Commissioner:   I am in opposition of this bill as it 
is currently drafted and take us back to the financial industries issue. Financial services 
professionals commonly hold a security license which allows them to sell investments and 
they may hold an insurance license.  It is not uncommon in the course of an investigation 
when we issue an order against a financial services professional to take away their securities 
license it is not uncommon for it to warrant a revocation of the insurance license as well. 
When you have a financial services employee stealing money or financial fraud you can 
make a reasonable case that they should not be working in the financial services industry. 
Gave example of securities ponzi scheme. 39:00   Discussed how fraud works and how this 
bill would affect what they do now. To the question of is there something in law right now to 
help with this.  Yes, there is.  In the Securities Act, we have language that points to an action 
by the insurance commissioner as being grounds for revocation of a securities license.  In 
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the insurance law there is language that talks about an action by the insurance commissioner 
not preempting an action by another regulator.  So there is that kind of language out there. 
 
Chairman K. Koppelman:  So those safe guards in statute, if we had an addition that 
recognized that and said unless otherwise authorized by law, would negate the concern with 
the bill then? 
 
Karen Tyler:   We would have to take a close look at that but that would be a possibility. 
  
Rep. McWilliams:  What is an administrative proceeding in your department?  Would it be 
the execution of a warrant or if the issuance of a fine or penalty would be? 
 
Karen Tyler:  An administrative proceeding would be an initiated upon the issuance of an 
order.  An order coming from the Security commissioner might be a cease and desist order 
against the respondent engaging in the conduct, or an order to suspend the license, or  order 
for penalty.  There are many types of orders that would be considered a beginning of an 
administrative proceeding.  
 
Chairman K. Koppelman:   Any further opposition? Seeing none.   Hearing closed. (43:29) 
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Chairman Koppelman:  Opened the meeting on HB 1489. This is Rep. Kaiser’s bill.  I think 
the intent of the bill is good, but I am not sure how to fix it. 
 
Do Not Pass Motion Made by Rep. Rick Becker; Seconded by Rep. Hanson 
 
Discussion: 
 
Roll Call Vote:   14   Yes    0   No   0   Absent   Carrier: Rep. Roers Jones 
 
Closed. 
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