
2019 HOUSE JUDICIARY 
 

HB 1452 

  



2019 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Prairie Room, State Capitol 

HB 1452 
1/23/2019 

31296 
 

☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk:   DeLores D. Shimek by Nicole Klaman 

Explanation or reason for introduction of bill/resolution: 

 
 Relating to refusing to halt to a peace officer, and to provide a penalty 
 

Minutes:                                                  1 

 
Chairman Koppelman:  Opened the hearing on HB 1452. 
 
Representative Kathy Skroch:  Introduced the bill.  Reading testimony.  (Attachment #1)   
stopped 5:40. 
 
Representative Ruth Buffalo:  In your last statement regarding the police officer being able 
to taze an individual.  Where does implicit biased come into play with our peace officers? If 
an individual of large stature is seeking help in a rural area.  Is that reasonable cause for an 
officer to taze? 
 
Rep. Skroch:  I think as I tried to describe in this bill and my testimony; the standard should 
be met before any type of reaction from the police officer should occur and if in that case the 
person responds in fight or flight and flees. This would be a violation of not surrendering to 
an officer. If officer orders to halt, he may taze.  In those cases, if the officer tazes and 
conditions were not met, the record should be expunged. 
 
Chairman K. Koppelman: Is there more of this going on in ND; the fleeing on foot? 
 
Rep. Skroch:  I don’t have the data on that.  This came from a constituent and do not possess 
hard data. 
 
Chairman K. Koppelman: Further Support? Seeing none. Is there Opposition? 
 
Opposition:  None 
 
Chairman K Koppelman: Neutral testimony? 
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Neutral: 
Chris Joseph, Legislative Counsel:  There has to be a reasonable suspicion for the officer 
to stop a suspect.  The officer must be able to articulate the reasonable suspicion, which is 
less than probable cause. If the suspect flees, he will be charged with fleeing and not for the 
reasonable suspicion if there was not one in the first place.  This is just strengthening a 
constitutional standard, if you would. 
 
Chairman K. Koppelman: What does this change in ND? 
 
Chris Joseph:  It doesn’t change anything.  It gives a better defense for someone running 
out of fear.  In order for you to be tazed the officer has to suspect a crime. 
 
Representative Shannon Roers Jones: Is this just statutory creating a defense for 
someone who flees? 
 
Chris Joseph:  Yes that is correct.   
 
Rep. Roers Jones: Does this create for law enforcement a proactive responsibility to shout 
out to someone before they flee their reasonable suspicion for stopping them? 
 
Chris Joseph: That would be up to the court to determine if that is reasonable. It challenges 
reasonable suspicion and that it was more than a hunch and how well it’s articulated. 
 
Rep. Roers Jones:  Could this create an issue; now that people know if they flee before law 
enforcement can articulate a reasonable suspicion.  I’m afraid this could create more fleeing 
situations. 
 
Chris Joseph:  It wouldn’t be an issue because if reasonable suspicion hasn’t been reached 
at the time of the stop, they have no grounds for seizure. 
 
Chairman K. Koppelman: The officer having a reasonable and articulable suspicion but it 
doesn’t require the officer articulate that reason to the individual when stopped.  It is 
something that they would have to articulate in court. 
 
Chris Joseph:  Yes that is correct.  
 
Chairman K Koppelman: Any further testimony? 
 
Chairman K Koppelman: Hearing Closed. 
 
Chairman Koppelman: Wishes of the committee? 
 
Rep. Rick Becker:  I believe everything we heard supports this including Representative 
Buffalo’s story.  There is a difference between articulable suspicion of a crime VS. Articulable 
suspicion of a different skin tone. 
 
Rep. Rick Becker: I move to motion a Do Pass 
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Rep. Luke Simons: Seconded 
 
Rep. Buffalo:  I am not just talking about skin tone but real life situations.  There are huge 
discrepancies in our system today. This committee has a lot of work to do in raising 
awareness of other cultures.  
My focus is on an incident that happened in SW ND.  Where an individual was tazed and 
died. 
 
Rep. Rick Becker:  I do believe my comments were taken in a demeaning fashion when they 
exactly the contrary.  I think the concern; skin tone is not a light hearted thing. It is all across 
ND and the US. I believe in equal enforcement and application of the law regardless of 
religion, ethnicity, race, etc. I do believe this bill will help that type of situation.    
 
Chairman K. Koppelman:  Rep. Rick Becker you think it will help because it will give the 
officer some concrete idea of what they are supposed to arrive at before pursuit of an 
individual.  It will also give the individual who may the subject of that a defense if that is 
handled inappropriately. Am I understanding that correctly? 
 
Rep. Rick Becker:  Correct. 
 
Chairman K. Koppelman: Clerk call the Roll 
 
Clerk: Roll Call 
Vote: Yes 14      No 0 Absent 0 
 Motion Carries Do Pass on HB 1452 
 
Rep. Becker carried the bill 
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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to amend and reenact section 12.1-08-11 of the North Dakota Century 
Code, relating to refusing to halt to a peace officer; and to provide a penalty. 
 
 

Minutes:                                                 4 Attachments 

 
Chair Larson opens the hearing on HB 1452. Senator Osland was absent. 
 
Kathy Skroch, District 26 Representative, testifies in favor (see attachment #1) 
 
(5:30) Christopher Joseph, Legal Counsel, neutral party (see attachment #2) 
 
Joseph: In 1968 the Supreme court of Terry vs. Ohio was argued. The case said that a 
peace officer may stop an individual who’s in the street walking if there’s reasonable 
suspicion that the individual has committed a crime, about to commit one or has committed 
one in the past. If the peace officer at that point feels like they’re in danger, they may frisk 
the person for weapons. That’s what we call a “terry stop” or a “stop and frisk”. In North 
Dakota Century Code 29-29-21, we codified what Terry vs. Ohio says. Reasonable suspicion 
is more than a hunch but less than probable cause. Probable cause is what is needed to 
perform an arrest. What this bill does is if there’s not reasonable suspicion to stop the person 
in the first place, then the peace officers cannot arrest them or the person cannot be charged 
with fleeing because there’s not enough grounds to hold the person in the first place. It’s 
similar to the legal principles we have for vehicular stops. This is taking a constitutional 
concept and codifying it.  
 
Chair Larson: Please explain again the differences between probable cause, reasonable 
suspicion, articulable and the others. 
 
Joseph: Reasonable suspicion is more than a hunch and less than probable cause. 
Reasonable suspicion means the officer can articulate why the person was halted. Me 
walking down the street is not reasonable suspicion, but if I’m standing outside a closed store, 
looking through the windows and have a bat in my hand, that would count. 
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Senator Myrdal: Let’s say a young man or woman is holding a beer and standing outside a 
fraternity house on a campus somewhere, there’s a party going on, an officer walks up and 
asks for ID, and the kid drops the beer and runs. This happened in my district, and he was 
arrested for underage drinking, lying to an officer and fleeing a crime. The parents of course 
thought it was extremely harsh. Would this affect that?  
 
Joseph: It would not affect that. There was reasonable suspicion. 
 
Vice Chairman Dwyer: This statute is about stopping; Why would we use the term “seizure”? 
 
Joseph: It is technically called a “seizure” because you’re detaining a person from doing 
what they want. 
 
Vice Chairman Dwyer: “Articulable” means you can articulate the reasonable suspicion. Is 
that in the Terry case too? 
 
Joseph: Yes, it is. 
 
Senator Bakke: You don’t need a warrant when you stop someone to search them? 
 
Joseph: In order to search the individual, first you need to halt them, which you need 
articulable and reasonable suspicion for, then the peace officer has to believe that he or she 
is armed or their life is in danger. Then they can pat them down, frisk them and take the 
weapon if they find any firearms. That’s in Terry vs. Ohio and also in the Century Code. 
 
Chair Larson: Can’t they do that for their own protection without thinking there’s a risk to 
themselves? 
 
Joseph: The statute says they need to reasonably suspect that they are in danger. 
 
Senator Bakke: Is that permissible for admission in court if they find a weapon or drugs on 
the person? 
 
Joseph: If everything is lawful, then it is admissible. However, with this bill, if there’s no 
reasonable suspicion to halt the person in the first place and they take off running, then you 
can’t charge them for running because you didn’t have reason to stop them in the first place. 
The bill doesn’t have anything to do with search warrants; that’s a different issue. 
 
Senator Bakke: If they run, can they chase them? 
 
Joseph: They could chase them. Let’s say they find drugs or a weapon on the individual. All 
this bill is saying is that you can’t charge them for the fleeing. If you want to admit the drugs, 
that would be under a different standard and a different motion to suppress. 
 
(15) Dave Draovitch, Bismarck Chief of Police, testifies in opposition (see attachment 
#3) 
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Chair Larson: If someone took off running as a passenger in a vehicle, is that reason enough 
to articulate? 
 
Chief Draovitch: I would argue that, but the way it’s written says you have to suspect them 
of a crime. I wouldn’t know what crime. 
 
Senator Luick: What is the reason this bill came forward in the first place? I’m not gathering 
what we’re trying to fix. 
 
Chief Draovitch: I don’t know why this came about. I didn’t know this bill existed until last 
week because we missed it when it went through the House. 
 
Senator Myrdal: Let’s say you have a fleeing person, you pursue and catch them. Upon 
search there’s no reason for you to arrest them, but you stopped them. Do you let them go 
or charge them with fleeing an officer? I think the intent is you shouldn’t be simply charged 
with fleeing. 
 
Chief Draovitch: That’s what this statute is for, so people will listen to the police. We have 
to tell them stop and give a plain signal that we have the authority, and they should yield. If 
they refuse to do that, that’s when we would use this statute because they caused us to 
pursue them. 
 
Senator Myrdal: Let’s say you catch them, but there’s nothing on them and no reason they 
ran. Has it been common practice to charge them with fleeing? 
 
Chief Draovitch: It would be a case by case basis. I would think most of our officers would 
be reasonable if it’s some young kid that’s afraid. On the other hand, if it’s someone we deal 
with on a frequent basis and we know is involved in criminal activity, we would charge them 
with that because they’re causing us problems knowingly. 
 
Senator Bakke: By adding this “who has reasonable and articulable suspicion”, that single 
line has complicated your life because now you have to come up with a reason as to why 
you asked them to stop. 
 
Chief Draovitch: Correct. 
 
Senator Bakke: What about the bottom part where it says the court shall dismiss a charge 
against an individual after a hearing if the court determines the peace officer did not possess 
a reasonable suspicion. Is that needed? 
 
Chief Draovitch: I don’t believe so. If the court is determined that we didn’t have reasonable 
suspicion, the court will dismiss the case already. 
 
Senator Bakke: Personally I feel that you have a hard enough job, and we don’t need to 
make it more difficult. 
 
Chief Draovitch: Correct. The “unlawful” does not bother me as much as the “criminal” 
activity because there is a difference between the two. I still don’t like it however. 
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Senator Bakke: Are there a lot of people who flee when asked to stop? 
 
Chief Draovitch: Yes, it’s frequent in Bismarck. 
 
Vice Chairman Dwyer: Paragraph 2 is what you’re saying is already the standard- the 
reasonable and articulable suspicion if someone flees, you charge them, they request a court 
appearance and you have to demonstrate why you chased them. 
 
Chief Draovitch: Correct. We would always have to say what we’re doing and it has to be 
reasonable. 
 
(27:25) Dustin Olson, Lieutenant for Burleigh County Sheriff’s Department, testifies in 
opposition (see attachment #4) 
 
(31:40) Aaron Birst, Association of Counties, testifies in opposition 
 
Birst: In particular, our sheriff’s association objects to this bill. The states attorneys also 
object, but with the amendment, it is certainly helpful. I was not able to testify on the House 
side, but I did send the Chairman and Vice Chair my concerns which addressed the criminal 
part of this. This is broadly restating the law, and I don’t think it’s necessary. We don’t have 
to codify this for everything.  
 
Chair Larson: Officers shouldn’t stop you if you’re walking down the street, but if you see 
them, lift up your hood and run in the opposite direction, wouldn’t that be reasonable cause? 
 
Birst: We’ve litigated numerous cases, and it is very fact specific. That’s why we have the 
court system to debate what reasonable suspicion is. 
 
Senator Myrdal: We have a constitutional right not to be seized if we’re not committing a 
crime. Running away is reasonable suspicion, but it would be dismissed in court. It’s tough 
because do we need it or not? 
 
Birst: Yes. It’s your responsibility to hold a check on law enforcement, but we could write 
that into every single bill if for every crime you add that you have to have reasonable 
suspicion before enforcing this crime or else it’s dismissed. I don’t see where this gets us. In 
fairness it does somewhat limit it. 
 
Senator Myrdal: Would you say that the intent is that someone innocent who flees shouldn’t 
be charged from fleeing? Are your states attorneys doing this? 
 
Birst: I wish that the supporters of the bill would give us an example of what happened 
because if this is happening, I want to know about it too. The bill isn’t wrong, but what are we 
doing? 
 
Chair Larson: Having been on ride-alongs as a citizen, it makes me feel safer knowing that 
there are people out there making sure that the rest of us are okay. 
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Senator Luick: The chief and I rode around for a day. He said it was the most wonderful day 
he ever had, but it was my worst day because we didn’t do a thing. I was hoping we would 
have some action, so I was bummed on that deal. 
 
(39:40) Joseph: I want to clarify that there are two fleeing statutes in the century code: one 
deals with on foot and one relates to vehicles and the driver. This statute only pertains to 
fleeing on foot. 
 
Chair Larson: but it would be the passenger fleeing on foot, right? 
 
Joseph: Correct. 
 
Senator Luick: What happens if a passenger runs and yells back that they have somewhere 
to be. Does that happen? 
 
Joseph: I don’t know how to answer as the bill is not attempting to change anything. I don’t 
know if it was a specific incident or practice in a city where this is an issue, but obviously it’s 
a problem somewhere I would think. I think Representative Skroch mentioned that it was 
because of her constituents. 
 
Vice Chairman Dwyer: The U.S. and the North Dakota supreme court case applies to the 
law whether we put this in or not. 
 
Joseph: Correct. It’s codified and in case law; this further puts it into code.  
 
 
Chair Larson closes the bill on HB 1452. 
 
Senator Luick: moves to adopt amendment to replace “criminal” with “an unlawful” 
on page 1, line 11, and “individual” with “person” on page 1, line 14. 
Senator Myrdal: Seconds. 
 
A Roll Call Vote was Taken: 5 yeas, 0 nays, 1 absent. The amendment is adopted. 
 
Senator Bakke: Motions for a Do Not Pass as Amended. 
Senator Luick: Seconds. 
 
Senator Bakke: I don’t think we need to make law enforcement’s job any more difficult. It 
makes the whole thing less clear and complicates a situation that’s already difficult. I don’t 
see any purpose for it. 
 
Senator Myrdal: There was no opposition on the House side due to lack of knowledge that 
the bill was there. It has good intent to protect the innocent, but seems like it’s not needed.  
 
A Roll Call Vote was Taken: 5 yeas, 0 nays, 1 absent. Motion carries. 
 
Senator Bakke will carry the bill. 
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