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Vice Chairman Lefor:  Opens the hearing on HB 1382. 
 
Chairman Keiser:  Attachment 1.  Introduces the bill. If a pharmacy offers mail order delivery 
services, may not initiate the automatic delivery of a refill unless they have prior consent from 
the patient or patient’s authorized representative.  Goes over the bill and attachment.  The 
drugs are paid for and not used.  We want to address the cost of health care and 
pharmaceuticals are a major contributor to the problem, and this is one approach to that 
issue. 
 
Rep Bosch: Did you find doctors that wrote prescriptions without an end date? 
 
Chairman Keiser:  There is always an end date.  Periodically the doctor doesn’t want to be 
bothered and will write the script for an automatic refill. Some go to the doctor and get 
renewal. 
 
Rep D Ruby:  Would this require them to contact me after I’ve called their automated renewal 
service?  
 
Chairman Keiser:  I believe that is still allowed, look at lines 8 and 9.  The problem is 
occurring and we need to put a stop on it. By calling in, you’re giving your consent which 
indicates the need for it.  
 
Rep P Anderson:  Can I tell for example CVS to just keep sending it without having to call 
them? 
 
Chairman Keiser:  I don’t think you can do it, only the doctor. 
 
Rep P Anderson:  Can I say don’t call me, just fill it. 
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Chairman Keiser:  I don’t think you can do that now.  It’s personal contact. 
 
Rep Schauer:  On line 8, it says “the pharmacy may not initiate delivery of a refill unless” is 
that strong enough words?  Should it be shall not or may not? 
 
Chairman Keiser:  Legislative counsel considers it the same. 
 
Rep. Adams: I’m on auto refill. I do have to tell them every year what I want automatically 
refilled.  
 
Rep Kasper, Dist 46:  If this does not apply, I’d like to consider an amendment to allow it. 
The concern I have does not address the fact that a local pharmacist should be able to do 
mail order, because many PBM contracts prohibit the local pharmacists to do mail order, and 
require they must go through the PBM’s pharmacy which is out of North Dakota. That 
requirement takes business away from our state, the local pharmacist and the ability of the 
local pharmacist to have discussion and offer advice to that patient.   
 
Rep. P Anderson:  the local pharmacy can do home delivery. 
 
Rep Kasper: in some cases yes, some no. 
 
Rep D Ruby:  I don’t understand where this third party gets involved. 
 
Rep Kasper:  PBM contracts that are signed in some cases prohibit a 90 day fill except by 
mail order with the PBM. In some cases it prohibits the pharmacist from doing a 90 day fill. 
The local pharmacist should be able to do the same thing the mail order does from out of 
state. 
 
Rep D Ruby:  They have never indicated to me they’re restricted to do anything I’ve asked 
as far as prescriptions. 
 
Rep Kasper:  I suggest that you talk to your pharmacist.  From my experience and what I 
know, that is not the case. 
 
Rep D Ruby:  I don’t know who I would talk to. 
 
Rep Kasper:  There is someone in the pharmacy who owns 51% or more of that company. 
 
Rep Richter:  Can my local pharmacist mail my prescription? 
 
Rep Kasper:  Because there are lawsuits pending, they can’t. I would like to restate in this 
bill that a local pharmacist can, mail order or home deliver. 
 
Chairman Keiser:  Support, opposition to HB 1382. 
 
LuGina Mendez~Attachment 2. 
 
42:40 
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Rep Kasper:  Are you an employee of Prime or BC of ND? 
 
LuGina Mendez:  Prime (inaudible, microphone not on), Minneapolis.   
 
Rep Kasper:  Do any of your Prime contracts require prescriptions are filled by mail order as 
opposed to the local pharmacist? 
 
LuGina Mendez:  That is a decision made by BCBS of ND. That said BCBS of ND does not 
have any mandatory (inaudible) for any of their members. 
 
Rep Kasper:  including specialty drugs? 
 
LuGina Mendez:  specialty drugs are different. There are specialty drugs that can only be 
obtained from specific pharmacies because the manufacturers have an agreement with the 
FDA where there’s high level monitoring and so they limit the number of pharmacies that can 
access their medicines.  
 
Rep Kasper:  It’s your statement that the FDA is requiring that certain specialty drugs cannot 
be dispensed by local pharmacists, they can only be dispensed by mail order pharmacists, 
isn’t that what you’re saying?    
 
LuGina Mendez:  The FDA has a program, risk mitigation strategy, RMS, the FDA has put 
in requirements they are concerned about side effects of a drug so they want a very close 
monitoring of that drug. So the manufacturers along with FDA say because they require 
intense monitoring, they only allow say 3 pharmacies across the nation to access our 
(inaudible, mic not turned on). 
 
REP KASPER:  What WOULD be intense monitoring? 
 
LuGina Mendez:  Explains the different things that are in place. 
 
Rep Kasper:  The monitoring means tracking. 
 
LuGina Mendez:  It’s a risk management program. Depending on the concerns, there are 
certain requirements in place the FDA establishes.  
 
Rep Kasper:  That’s limited drugs like that. Because there’s hundreds of specialty drugs. 
Your statement is that Prime does not object to local pharmacists dispensing a number of 
specialty drugs just certain specialty drugs? 
 
LuGina Mendez:  That’s not what I said. 
 
Rep Kasper:  Do you suggest local pharmacists should be prohibited from dispensing all 
specialty drugs?  
 
LuGina Mendez: that’s not for me to decide (inaudible) 
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Rep. Kasper:  In a fully insured plan as designed by BCBS and Prime, those are sealed 
contracts and the PBM contracts with BC and Prime are not disclosed to the customer. So 
the plan designed by BC and BC owns Prime, so therefore what’s in the plan is what BC & 
Prime to decide. Nobody ever gets to see those contracts with fully insured plan.  I would like 
to know if you can find out, if all specialty drugs in ND are prohibited from being dispensed 
by local pharmacists according to the BC guidelines.  
 
Chairman Keiser:  Explains history from PBM’s that stated specialty drugs for the mail order 
service were the 10 most frequently prescribed drugs in the state of ND. We stepped in 
because it took away a great deal of business from local pharmacies, and other problems.  
 
Rep Schauer:  In your statement you say unnecessary delays in drug therapy with a potential 
for significant damaging health outcomes. Why is this proposed legislation so burdensome it 
would cause significant damage to a patient? 
 
LuGina Mendez:  I think if we added something about auto refills that would mitigate my 
concerns.  (inaudible) 
 
Chairman Keiser:  Everybody wants to control the cost.  This is costing us a lot of money.  
How is CMS different from this? 
 
LuGina Mendez:  If you added the auto refill and having patient consent  (inaudible)  
 
Chairman Keiser:  I don’t care if they sign up that’s my point. Sounds easy, people are going 
to sign up for it, and they may not need it, may not use it. That’s what we have to address.    
 
LuGina Mendez:  It’s a process where they call us and say I don’t want this 
 
Chairman Keiser: But it’s not working. That’s our dilemma. These pictures show that there 
are thousands of dollars of health care charges there and we can’t have that, we have to 
correct it. That’s why the language isn’t just auto refill. 
 
LuGina Mendez:  (inaudible)  There’s active patient consent that’s going on and they’re 
requesting those refills.  (inaudible) 

 
Rep M Nelson:  Does Prime watch to see if a new prescription is replacing an old unexpired 
prescription? 
 
LuGina Mendez:  Because we are adjudicating claims with all pharmacies we’re able to 
communicate with the pharmacist at your local pharmacy.  So pharmacies in our mail order 
pharmacy have that same messaging come to them and would engage either with your or 
your supplier to say, what’s going on. That communication occurs because of the PBMs 
ability to see everything that’s coming (inaudible). 
 
Rep M Nelson:  What you’re saying is if my particular health insurer and they’re using Prime, 
that’s occurring whether I’m filling with one or various pharmacies. 
 
LuGina Mendez:  yes. 
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Vice Chairman Lefor:  Specialty drugs with the FDA, do you have your own list where you 
have stated these are specialty drugs, as opposed to the FDA? 
 
LuGina Mendez:  I’d have to look into the contract is with BCBS. 
 
Vice Chairman Lefor:  I would like to see that.  There seems to be a growing list of “specialty” 
drugs that only pharmacies who are owned by the carrier are able to deliver. 
 
Rep Kasper:  Communication with the PBM and the local pharmacists.  You job is to track 
and communicate with whoever is filling the script, so you’re not just singling out the mail 
order PBM or excluding the local pharmacist. 
 
Jack McDonald~Representing America’s Health Insurance Plans (AHIP):  Attachment 3 
 
1:00:30 
 
Chairman Keiser:  Why does that language need to come out, the delivery of and prior 
consent? 
 
Jack McDonald:  We believe the prior consent (inaudible) and you’ve obtained consent by 
either not replying to the notice or giving consent ahead of time. (inaudible) whereas the FTC 
(?) says if you don’t respond that’s considered a positive response. We feel the word prior 
means you have to do something.  
 
Chairman Keiser:  That’s the intent of the bill, you have to do something. If we were to adopt 
your bill can I get consent for a year or two on autorefill? 
 
Jack McDonald:  I can’t answer that. 
 
Chairman Keiser:  further opposition? neutral position? 
 
Mark Hardy, executive director of Board of Pharmacy:  I want to stand for any legal questions 
in case you have any. 
 
Rep M Nelson:  Are you saying the specialty drugs are limited to those the FDA in their 
registration process limits the drugs in distribution, is that the extent of the specialty drugs? 
 
Mark Hardy:  That is under litigation.  I think it’s very clear that it extends beyond the definition 
of specialty drugs  (inaudible)  extends beyond this subset of the FDA (inaudible) 
 
Rep Kasper:  I would like to seek an amendment to allow for local pharmacists to do mail 
order and home deliver. I couldn’t recall if we had that part in last session. 
 
Mark Hardy:  Yes, it is in law and under litigation that a pharmacy can provide services by 
mail or delivery.  (Microphone got turned on) 
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Rep Kasper:  More and more drugs are being labeled specialty drugs by PBMs and 
prohibiting local pharmacists from dispensing specialty drugs, is that what you are seeing 
that limits specialty drugs? 
 
Mark Hardy:  Absolutely we would stand up that any pharmacist can dispense any drugs.  
That issue was raised in the previous session, I don’t have any firsthand knowledge but that 
is a concern and there are limitations placed on certain medications. 
 
Rep Kasper:  Are there any specialty drugs to your knowledge a local pharmacist not be 
qualified to provide to a patient? 
 
Mark Hardy:   Some pharmacies don’t have the option to dispense because of the FDA. 
 
Vice Chairman Lefor:  What are specialty drugs as defined by the FDA versus specialty 
drugs defined by PBM’s? Can we get a list of specialty drugs defined by the FDA? That’s the 
only one that should carry weight. 
 
Mark Hardy:   I will do my best to get that to you. 
 
Vice Chairman Lefor:  Specialty drug, your home town pharmacies, how many would be 
FDA and how many made up by PBMs? Is that a growing number? 
 
Mark Hardy:   I think that’s probably true and it’s a growing market. 
 
Bob Harms~CVS Health lobbyist:  Attachment 4.   PBM is a tool to keep the cost of 
prescriptions down.  We are offering the amendment. 
 
1:12:50 
 
Rep Kasper:  If your amendment were adopted would this require the PBM or pharmacist 
only receive one prior consent before continue to fill as long as the doctor continues to 
prescribe or is the intent that every time you must receive consent from the patient? 
 
Bob Harms:  The former.  The consent from the patient one time. 
 
Rep Schauer:  Is there a problem with the medications and pills out there with the refill issue? 
 
Bob Harms:  I don’t think it is the issue.  It makes a good antidotal issue. 
 
Chairman Keiser:  Further questions? Anyone else with testimony? Closed the hearing. 
Rep. Kasper suggested an amendment, not because I oppose the principle but because that 
issue is already in the court. I support the bill. 
 
Rep. Kasper: based on Mark Hardy’s testimony I agree and no longer have that concern. I 
would reject Mr. Harms’ amendment; his amendment would only require the consumer to 
give consent one time.   I would move a Do Pass on HB 1382. 
 
Rep. Schauer:  Second. 



House Industry, Business and Labor Committee  
HB 1382 
Jan 30, 2019 
Page 7  
   

 
Chairman Keiser: I agree with Mr. Harms that this may not be the largest contributor to the 
increase in health care costs. It’s more than antidotal evidence.  I support this bill. 
 
Rep Adams:  It works well, it’s up to the consumer if they want the refill.   
 
Chairman Keiser:  I want the patient back in the mix. 
 
Rep Kasper:  Most of the mail orders are for the long term drugs, like a 90 day script with 3 
refills for example.  It’s the choice, this gives the choice. 
 
Rep P Anderson:  So this gives the choice of auto fill without them calling? 
 
Rep Kasper:  What this says you will be notified and you have that choice. 
 
Chairman Keiser:  The physician will start thinking about how long the script is written for.  
If this is passed.  Keeping the patient engaged is not a bad thing.   
 
Rep D Ruby:  I did like the inclusion of the words “an auto refill”. If you have a 30 day, 
physicians might now extend to a 90 day.  It was going after the auto refills. 
 
Chairman Keiser:  It doesn’t matter.  If you are not on auto refill, you will be contacted. 
 
Rep D Ruby:  If you have a 3 or 4 refill, that’s not considered an auto refill? 
 
Chairman Keiser:  I’m not sure you can say that. You have to be contacted every time. 
 
Rep Kasper:  It makes me comes in.  This bill makes the customer more engaged. 
 
Rep P Anderson:  We are not concerned of being outside of the FTC negative option rule? 
 
Chairman Keiser:  We are a sovereign state. I think this is closer to what CMS is doing. 
CMS is outside the rule right now, but they recognize the cost driver portion of this.   
We have a motion and a second for a Do Pass on HB 1382.  
Roll call vote   10 yes    3 no    1 absent.  Motion carried.   Rep. Laning is carrier. 
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Explanation or reason for introduction of bill/resolution: 
 
 Relating to pharmacy mail order and home delivery services. 
 

Minutes:                                                 Attachment 1, 2 

 
Chairman Kasper:  Opens the conference committee hearing on HB 1382.  I just received 
the amendment, so I haven’t gone over them.  Sen H Anderson would you introduce your 
Senate amendment. 
 
Sen H Anderson:  Attachment 1.  Goes over his amendment which is attachment 1. 
 
Vice Chairman Lefor:  For the role of the PBM, should there be wording that says “the PBM 
may not charge the health plan”.  How does that relationship work?  Attachment 2.  Under 
A, number 2, I have quotes “The pharmacy may not charge the patient for the unwanted refill 
& within 30 days of the notification of the pharmacy, the pharmacy automatically shall refund 
to the patient all payment made by the patient relating to the unwanted refill, including a 
copayment”.   That takes care of the relationship between the patient & the pharmacy. 
 
What about the relationship between the pharmacy & the PBM?  My intent under b was going 
to put, “the pharmacy or pharmacy benefit manager may not charge the health plan for the 
unwanted refill…  Is that right? 
 
Sen H Anderson:  Whether it’s a PBM own pharmacy or independent in ND, the pharmacy 
is the one that is sending the bill.  I could say the PBM might charge the plan.  I’m not sure 
whether there is language needed in there or how the contract works. 
 
Vice Chairman Lefor:  What I’m trying to avoid here is where the pharmacy gets stuck in 
the middle.  The pharmacy gives the refund, but the PBM does not give the refund to the 
pharmacy.   
 
Sen H Anderson:  Maybe we just need to include language “the pharmacy and/or pharmacy 
benefit manager”. 
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Vice Chairman Lefor:  What I would do under the b is change it to “the pharmacy benefit 
manager or the pharmacy”.  My point is that it’s being done properly through all the channels.  
If it’s an unwanted prescription, the pharmacy refunds it.  The pharmacy benefit manager or 
health plan bill the pharmacy.  That’s what I’m trying to do here, so that nobody pays for it. 
 
Chairman Kasper:  I’m looking for the assurance that the PBM does not charge the 
insurance plan. 
 
Vice Chairman Lefor:  I would change my amendment, under b to reflect adding the words 
after, “pharmacy”, I would add “or PBM” & the same thing on the 3rd line under b. 
 
Sen H Anderson:  Under d in my amendment, I used the term “plan sponsor”. 
 
Chairman Kasper:  If it’s the plan sponsor, if it’s a fully insured plan, really doesn’t have 
much authority or the PBM.  It’s the insurance company that negotiates with the PBM.  I 
would be concerned about that language.  It could be an addition to it. 
 
Sen H Anderson:  What the language says here is the refund needs to go to the plan sponsor 
as well as the patient.   
 
Chairman Kasper:  Now the word is “pharmacy” if you are looking at d on your amendment.  
What if it’s the PBM?  
 
Sen H Anderson:  Rep Lefor will take care of that. 
 
Rep Lefor:  What I’m asking the committee is that I were to change b to the following, “the 
pharmacy or PBM may not charge the health plan for the unwanted refill…”.  Does that cover 
what we are after here? 
 
Chairman Kasper:  What about the co-pay, is it that the patient had not accepted it? 
 
Rep Lefor:  Correct & under a, including the co-payments.  So they have to refund that. 
 
Chairman Kasper:  Any people in the room that want to make a comment? 
 
Robert Harms~CVS Health: (Hard to hear, didn’t turn on the mike) My sense is that you are 
on the right track, they would be separate contracts.  The first cut is on the right track.  They 
will have a contract   I wouldn’t worry about that piece.  
 
12:20  
 
Chairman Kasper:  Again, my concern is with the fully insured plan, the contract is with the 
employers not the PBM.  The contract is with the insurance company.     
 
Robert Harms:  I agree with that structure. 
 
Chairman Kasper:  My concern is that in here, in all this process, the paperwork gets shoved 
up to PBM level.  Underneath the PBM, with the pharmacy & mail order pharmacist, all these 
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things occur, but the PBM should be prohibited from charging the plan because it’s been 
returned.  I almost think that we should have a c that deals with the PBM responsibility of 
what they can & cannot do. 
 
Robert Harms:  (Inaudible). 
 
15:15 
 
Chairman Kasper:  The unspoken, is that the PBM could potentially charge the plan or 
pharmacist for the unwanted prescription because they are the ultimate arbitrator. 
 
Robert Harms:  If I’m the pharmacist & I have a contract with the PBM.  I’m only supposed 
to get paid for the dispensation under the contract.  If I make a mistake, I shouldn’t get paid 
for that. 
 
Chairman Kasper:  With the PBM, because there has been a prescription sent out that was 
an error because the PBM was in charge of the process, would the PBM have the ability to 
charge the plan for that unwanted prescription.  
 
Robert Harms:  I don’t know the answer to that. 
 
Sen Hogan:  I like this amendment in general, perhaps we should make the effective date 
for Jan 1, 2020 because that is generally the contract date. 
 
Sen Clemens:  I understand the concern about the insurance but I’m have a problem going 
beyond the two people that are actually involved in the transaction.  I’m hesitant to go beyond 
the pharmacy, that’s their decision.  If there is an issue, they need to tighten up on their policy 
with the people that they are serving. 
 
Rep Lefor:  If you have a refill, I believe that we should involve all parts because PBM’s are 
involved in this.   There could be a situation that the PBM would change the health plan & 
the pharmacist loses.  I’m concerned that this could happen.   We are asking for a refund & 
the patient isn’t paying for it.  We are talking about contractual relationships. 
 
Mark Harding~ND Executive Board of Pharmacy:  I think what you are getting at is that 
you want the claim adjudicated to be reversed.   
 
Chairman Kasper:  The unwanted fill & patient didn’t give consent.  It’s been filled & shipped, 
it need to be reversed from the perspective of all the paperwork & crediting, so that the patient 
& pharmacist doesn’t pay.  The PBM cannot charge the plan for a refill that is not wanted.  
Another concern, they cannot deal, not in good faith, with the pharmacist.  I want to make 
sure that even we have the language right to cover those incidences. 
 
Sen Hogan:  I’m curious if this could be done administratively? 
 
Mark Harding:  You are talking about two perspectives.   The first perspective is the 
pharmacy where the patient goes to the pharmacy & they reverse the claim.  The flip side, 
would the PBM, for that claim, how would they reimburse that the plan sponsor?   
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Sen Hogan:  It’s not procedurally & administratively a huge issue? 
 
Mark Harding:  From the pharmacy perspective, no.  From the PBM side, I don’t want to 
speak for them. 
 
Rep Lefor:  What I’m trying to do is treat everyone equally.  Why would we leave someone 
out of the equation saying PBMs, it’s ok for you not to be here?   
 
Mark Harding:  I think that’s justifiable, it’s a matter of the language.   
 
Rep Adams:  I get an unwanted refill, is the pharmacy required right away opt me out of a 
refill or do I fill out more paper work? 
 
Mark Hardng:  It depends on the process. 
 
Sen H Anderson:  Once it’s out of their control, they can’t dispense again.  As part of the 
incentive, the pharmacy will pay more attention.  
 
Vice Chairman Lefor:  How would the committee feel if I updated the wording on the 
amendment? 
 
Chairman Kasper:  That was what I was going to suggest.  Closes the hearing. 
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Explanation or reason for introduction of bill/resolution: 

 
Pharmacy Mail order & home delivery services. 

 

Minutes:                                                 Attachment 1 

 
Chairman Kasper:  We need to continue our discussion on amendments. 
 
Vice Chairman Lefor:  I tried to fashion all the comments into an amendment.       
(Attachment 1.)  Reads the amendment. 
 
2:30 
 
Chairman Kasper:  Are there any questions?  Seeing none, is there a motion? 
 
Rep Lefor:  Moves that the Senate recede from Senate amendments & amends to include 
.01003. 
 
Rep Adams:  Second. 
 
Chairman Kasper:  Further discussions? 
 
Roll call was taken on HB 1382 for the Senate to recede from Senate amendments & 
amend as follows to adopt .01003. 
 
Chairman Kasper is the carrier for the House and Senator H Anderson is the carrier 
for the Senate. 
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