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Explanation or reason for introduction of bill/resolution: 

 
Relating to state medical anti-kickback laws; to provide a penalty; and to provide an effective date. 
 
 

Minutes:                                                 Attachment 1-2 

 
Chairman Weisz: Call the meeting to order.  
 
Representative Marvin Nelson: HB 1373 is aimed at helping the controlled medical cost by 
prohibiting the practice of providing a medical doctor for referrals Administrators that want health 
providers to use their facilities and the other personal they have is what this bill is aimed at. (see 
attachment 1page 2) Anti-kickback Statue. They prohibit kickback; generally, Medicare and 
Medicaid but they don’t prohibit private pay. The federal law states that if we are totally different 
practices then they apply, if we’re under the same practice they do not apply. Hospital administrator 
was on the radio talking about how he paid his doctors for referrals and for running more tests. The 
extra tests put you in risk not just financially but physically. Overall health care cost is going up 
because of the number of procedures not the procedures themselves. The health council is in charge 
of making rules and the rules will state when they’re more restricted in federal laws. The other part of 
the bill exempts patients; we’re not talking about free samples from their doctors. Thousand dollars 
of 110% of the financial benefit given to the provider. If these type of cases didn’t happen then no 
one would be opposed to this bill. 
 
Chairmen Weisz: Questions by the committee 
  
6:35 Representative Porter: Page 3 of the bill you are talking about the fines, where is that money 
to go? Where do you want it to go?  
 
Representative Nelson: I’d like to see the money to go in the funds where we take care of the health 
of individuals, it could go general fund. 
 
Representative Porter: Health Department is going to be in charge of this but we don’t see a fiscal 
note or an impact, they certainly can’t do this without employees. Someone has to investigate the 
claim.  
 
Representative Westlind: What do you think the frequency of this is? Is it just in the major 
companies?  
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Representative Nelson: I believe it’s pretty common, when you get into the large integrated units, 
there’s a lot of opportunity there. They also can refuse to refer you outside of their network. Once 
you’re in their system they will keep you there. They are actually telling the doctors they need to refer 
more patients and order more tests.  
 
12:35 Chairman Weisz: The additional ordering of extra tests really can’t be addressed by this right?  
 
Representative Nelson: No I really didn’t want to go there.  
 
13:20 Kathrin Volochenko Nonpartisan League: As a former patient of small rural clinic I personally 
have been a victim of referrals.  I just simply want to testify in support based on that, now 
understanding more about what goes on behind the scenes I better understand and support this.  
 
15:15-20:20 Melissa Hauer, General Counsel of the North Dakota Hospital Association: (see 
attachment 2)  
 
Chairman Weisz: Questions? 
 
Representative Porter: Inside of Representative Nelson’s testimony he mentioned a particular 
practitioner that was inside of health care system that was told to do more inside the system. You’re 
saying if he had reported that as a whistle blower that practice would already be considered illegal?  
 
Ms. Hauer: The example that would be clearly illegal would be if a provider said I will pay another 
referral source $1500 dollars for every cancer patient, that would be illegal. It’s not illegal for employer 
of a health care professional to say we need to look at your production. To pay that provider 
depending on the tests or patents seen, that would be illegal.  
 
Representative Porter: His example was that you’re not referring enough patients internally to our 
other specialist, would that be illegal?  
 
Ms. Hauer: You can’t pay a physician per procedure, per test ordered, per patient seen; you can pay 
a provider based on production. You have to make sure you are paying within fair market value and 
there are charts that hospitals have to use that break it down by specialty and by region as to what 
you can pay a specialist in a certain area.  
 
Representative Porter:  I’m focusing in on the primary care physician, can their salary or 
employment be based on the number of referrals to the rest of the specialists inside of their system?  
 
Ms. Hauer: If I were the attorney advising that hospital I would say no; you should not be doing that, 
or requiring a certain number of referrals.  
 
Chairman Weisz:It seems like they are kind of over lapping here, I understand what you are saying 
per procedure but production is the number of patients you would see.  
 
Ms. Hauer: There’s a thing that CMS does, it’s called a Work Relative Value Unit, and what they take 
into account is the cost of providing something to a patient. How much physician time is it going to 
take? How much skill does it take? Are you a surgeon vs. primary care doctor? I surgeon would have 
a higher RBU then a primary care doctor. That is how production is caged.  
 
Representative Ruby: If this were to pass what would be the change?  
 
Ms. Hauer: We don’t know because we don’t know what the State Health Council would adopt as 
rules, we don’t know how it would be more restrictive.  
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Chairman Weisz:Further questions? Further Opposition?  
 
26:35 Courtney Koebele, North Dakota Medical Association: We also opposed this bill. 
 
Representative Porter: We need to hear about the fiscal note. 
 
27:35 Dirk Wilke, Chief Operating Officer for the North Dakota Department of Health: We didn’t 
get a fiscal note sent to us, we are still analyzing what it would mean in terms of work load. We are 
checking with other states that do do this. Currently we are neutral on this.  
 
Representative Porter: So Minnesota does this, is it because there is loop holes between the federal 
and system?  
 
Mr. Wilke: We are hoping to get more information on this this week.  
 
Chairman Weisz: Anything further? We will close this meeting.  
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Explanation or reason for introduction of bill/resolution: 
Relating to state medical anti-kickback: to provide a penalty; to provide an effective date. 
 

Minutes:                                                  

 
Chairman Weisz: Opened hearing on HB 1373.  
 
Rep. Porter:   I would move a Do Not Pass on HB 1373.  The bill creates a duplicate of what 
is already in federal law, no need to duplicate things. 
 
Vice Chairman Rohr:   Seconded.  
 
Chairman Weisz:  Any discussion?  
 
Rep. Porter:  The bill itself creates something that is duplicative of what is in law already.  As 
I looked through the law and federal law and the scenarios brought forth there wasn’t really 
anything that wasn’t covered by federal law.  You cannot tell somebody in their practice that 
they have to order more labs.  You can tell them they have to be more productive and have 
their relative value unit at a certain level for their payment.  The inside referrals and 
procedures and the tests is already covered under federal law.  I don’t see a need to duplicate 
that. 
  
Representative Schneider: I think we have literally hundreds of examples where we 
duplicate federal law into our state statutes. Part of that is due to the ability to enforce it at 
the state level.   I think the goal was to be an anticorruption provision and have the state 
health officer access a fine against the person who violates the section.  I would not move a 
do pass but I resist a Do Not Pass on this. 
 
Chairman Weisz:  Any further discussion on a Do Not Pass on HB 1373?  Seeing none. 
 
Roll call vote taken:  Yes 10   No 2   Absent 2.  Motion carries on a Do Not Pass on HB 
1373.   
 
Vice Chairman Rohr:  Will carry the bill.  
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