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Explanation or reason for introduction of bill/resolution: 

 
Relating to the right of utilities to cross over or under a railroad right of way; and to provide 
for application.  
 

Minutes:                                                 Attachments 1-11 

 
Chairman J. Dockter:  Opened the hearing on HB 1362. 
 
Representative Munson:  Introduced the bill.  This bill is to get more uniformity of the 
charges and the time it takes to get permits to do the borings underneath some of the rail 
lines.  I’ve distributed proposed amendments, 19.0623.02001, dated January 30, 2019 
(attachment 1).  The amendments will replace “oil” with “liquid hydrocarbons” and on page 
4 line 20 it inserts the ability for the insurance to be self-insured.     
 
Representative Adams:  What is this for?  Is there an issue with the utilities and the 
railroad? 
 
Representative Munson:  The state’s attorney in Cavalier County represents industry 
people who have had delays before they get their permit before they can do the drilling.  
There has been a 90-day delay in some which makes it a problem.   
 
Representative Adams:  Does this bill get them to speed up the process of getting the 
permits? 
 
Representative Munson:  It does a little more than that.  It is modeled after Minnesota and 
South Dakota law.  We don’t have a law that regulates this.  We’d like to speed up the 
process as well as put a limit on the charges.  We don’t want them to lose money on it.   
 
Chairman Dockter:  Is there support for HB 1362? 
 
David Crothers, Broadband Association of ND: Distributed testimony, see attachments 
# 2 and 3. Read his testimony and described the attached maps and other attachments.  
Ended testimony at 14:42. 
 
Representative Ertelt:  Have there been any instances of a denied crossing?  
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David Crothers:  Waiting six to nine months is basically denying them.   

 
Representative Johnson: Has the railroad appealed to a higher court? 
 
David Crothers:  I would certainly assume they could.  I’m not aware that it has happened.   

 
Representative Hatlestad:   Is the crossing fee eliminated by this bill? 

 
David Crothers:  No.  Everyone uses different terms to describe different things.  Under 
this bill the fee would be $750 for the permit then there are provisions for if there are any 
additional costs, like the flagging costs.  If there is any damage, then those fees are 
recoverable.    

 
Representative K. Koppelman:  You described other states that have similar legislation.  
Prior to that were there attempts to negotiate?  In those states are both the policy and the 
fee structure similar?  

 
David Crothers:  Yes, there have always been negotiations with the railroad.  The 
negotiations just aren’t working and that’s why we’re here.  The fee is identical to South 
Dakota. Minnesota has a $1,250 fee. I’ve been told that’s the highest fee in the country 
along with the state of Nebraska.  The wait times Minnesota and the broad FCCs advisory 
committee have recommended 35 days instead of 30 days.  North Dakota matches South 
Dakota with a 30-day law.   
 
Chairman Dockter:  Is there further testimony in support? 

 
James Walter, President/CEO of 702 Communications: Distributed testimony, see 
attachment #4. Ended testimony at 24:33. 

 
Representative Ertelt:  Can you relate the substantial increase of the permit costs to the 
cost of the project? 

 
James Walters:  The overall cost of the project was $2 million.   

 
Representative Magrum:  Did a telecommunications or any of the utilities exercise quick 
take eminent domain very often on these? 

 
James Walter:  No.  I have not experienced that at all.   

 
Vice Chairman Pyle:  When you say crossing is it per line of track? 

 
James Walter: When I say crossing it’s from one side of the railroad track to the other, 
whether that’s one or ten tracks.   

 
Representative K. Koppelman:  Is there a way around the delays? 
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James Walter:  The delay in my case would have been a problem.  There are contracts 
signed and deadlines that have to be met.   

 
Chairman Dockter:  Is there further support? 
 
Shane Hart, CEO and General Manager of Reservation Telephone Cooperative (RTC):  
Distributed testimony, attachment #5. Ended testimony at 29:03. 
 
Chairman Dockter:  Is there anyone else in support? 

 
Deb Syvertsen, Plant Maintenance Manager at Red River Communications: Distributed 
testimony, attachment #6.  Ended testimony at 35:52. 

 
Representative Ertelt:  When you’re running these lines do you go across private 
property?  How do you go through that process? 

 
Deb Syvertsen:  Typically we are the right a way of the road.   

 
Representative K. Koppelman:  Do you operate in Minnesota?  What’s your experience 
there? 

 
Deb Syverstsen: We haven’t done any crossings in several years.  It’s been about 10 
years since we’ve done any.  We had a few issues but that was years ago.   
 
Chairman Dockter:  Is there anyone else in support? 
 
Zac Smith, North Dakota Association of Rural Electric Cooperatives:  Distributed 
testimony, see attachment #7. Ended testimony at 41:07.  

 
Representative Adams:  You are the first person to mention going over.  Do they charge 
you for stringing one fold to another over the tracks? 

 
Zac Smith: This bill covers both over and under.  I don’t have an example of the cost for 
going over but I that was also an issue.   

 
Representative Ertelt:  Can you comment on the engineering drawings that would be 
provided for the proposed placement what the cost associated with that might be? 

 
James Walter:  It’s about $1000. 
 
Chairman Dockter:  Is there anyone else for support? 

 
Carly McCleod, President of the Utilities Shareholders of North Dakota: We are also in 
support.  We recognize that the railroads are businesses that have been operating in the 
communities in North Dakota as long as our investor owned utilities and perhaps longer.  It 
is never our desire to push legislation down an industry’s throat.  If there are friendly 
amendments that would make these sorts of requirements more palatable to the railroads 
we would be willing to work with them on that.   
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Chairman Dockter:  Any further support? 

 
Russ Hanson, Associated General Contractors: Supports the bill and requests a do 
pass.   

 
Ron Day, Public and Government Affairs Manager for Marathon Petroleum and also 
represents Empower:  We voted in support of this bill for several reasons but mostly for 
certainty.  Without certainty it creates the inefficiencies and creates the certainty for capital 
investment in our projects whether it be for pipelines, underground utilities, etc.  As energy 
producers of North Dakota we certainly like that piece of certainty.   

 
Brady Pelton, represents North Dakota Petroleum Council:  North Dakota is producing 
a great deal of crude oil and natural gas, all of which require a substantial amount of 
pipeline to transport that oil and gas.  Those will run into railroad lines that have to be 
tunneled and buried under.  This bill helps to produce a consistent, standardized, and 
efficient process for getting those rights of way crossings done.   

 
Dannette Welsh, Director of Government Relations for ONEOK:  We stand in support 
of the bill and in support of the amendments that Representative Monson.  The 
amendments actually come from us.  The change from liquid hydrocarbons from oil simply 
makes it more comprehensive and is in keeping with the rest of the chapter.  The insurance 
piece gives us greater flexibility in how we meet the insurance requirements for the railroad.   

 
Representative K. Koppelman:  The way the bill was worded originally wouldn’t have 
included your industry, correct?  What’s the reason for changing it to hydrocarbons? 

 
Dannette Welsh:  It says natural gas in the list, however, natural gas is one type of product 
we carry.  Liquid hydrocarbons is a natural gas liquid and that is the other type.   
 
Chairman Dockter:  Is there anyone else in support?  Is there anyone in opposition? 

 
Blaine Bilderbeck, BNSF Director of Corporate Real Estate Development: Distributed 
testimony, see attachment # 8.  Ended testimony at 58:00.  

 
Representative Ertelt:  You issue over 2,000 permits per year?  That’s not all in North 
Dakota? 

 
Blaine Bilderbeck:  That’s across the system. 

 
Representative Ertelt:  Are you just in charge of the permitting? 

 
Blaine Bilderbeck:  No, I’m in charge of all the transaction work that we do on the real 
estate side.   

 
Representative Ertelt:  What is the average cost to BNSF for permitting? 
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Blaine Bilderback: We heard those say they were being charged different fees every time 
they apply for a permit which is not accurate for us.  The only variance to that is if there’s a 
longitudinal component to that permit.  Pollution Liability insurance is only required for 
hazardous commodities like the oil and gas pipelines.    

 
Representative Guggisberg:  You talked about the legal consequences of the other 
state’s laws.  Have you had any operational consequences because of those laws being 
passed, specifically in Minnesota and South Dakota? 

 
Blaine Bilerback:  Not due to the law I would say.  We have consequences related to 
permanent installations.  We’ve had cut signal line that provided signalized information to 
the crossing device next to a school so that could have been catastrophic had we not 
caught it.   

 
Representative Guggisberg:  Of those 2,000 permits how many were in North Dakota 
and how many took longer than 30 days? 

 
Blaine Bilderback:  There’s a lot of them that take longer than 30 days.  It takes us 20 
days to receive an application and turn it back to the applicant.  From that point if they don’t 
like the contract or they don’t want to provide insurance and things like that goes on 
between two parties which takes a longer time.   We have to get attorney and this raises 
the costs as well as the time.   

 
Representative Guggisberg:  What percentage of the permits do you currently issue that 
would be effected by this law? 

 
Blaine Bilderback:  I don’t have the count for North Dakota.   
 
Representative K. Koppelman: In Minnesota you have the opportunity to assess other 
fees through another means.  You also said you’re litigating in other states.  In the states 
you’ve mentioned have these types of laws hampered your ability to do your business? 

 
Blaine Bilderback:  It doesn’t really hamper our railroad operation but it costs us money to 
process these permits.  We have third party subcontractors that work for us in processing 
these permit and we don’t recover our costs for these.   

 
Representative K. Koppelman:  Thank you for your service in North Dakota.  You said 
this is unconstitutional under the United States and North Dakota Constitutions but you 
didn’t say why.   

 
Blaine Bilderback: I will let Lydia explain that. 

 
Representative Hatlestad:  Can you tell me the depth beneath the track where you’re 
required to drill or bore and the distance on each side of the track? 

 
Blaine Bilderback:  It varies based on commodity for one thing and whether or not it’s 
encased.  
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     Chairman Dockter:  Is there further opposition? 
 

Lydia Bjorge, Executive Director of State Government Affairs with BNSF Railroad:  
Distributed testimony, see attachment #9. Ended testimony at 1:11:40.   

 
Representative K. Koppelman:  You’ve talked about the constitutional issues and you’ve 
referenced the taking of property.  We’re talking about rights of way and easements, is that 
correct? 

 
Lydia Bjorge:  We consider an underground utility as a taking of our property. 

 
Representative K. Koppelman:   But the surface of your property is what you utilize for 
railroad purposes and that’s still yours to own and use. 

 
Lydia Bjorge:  Yes, but we have to be very careful about what’s underneath our property 
and the substructures.  Anything above or below the ground is still considered a taking.   

 
Representative K. Koppelman:  Have the courts in North Dakota agreed with that 
definition?  
 
Lydia Bjorge:  We have several North Dakota cases specific to railroads and a couple 
specific to utilities that I can show you.   
 
Representative K. Koppelman:  They’ve called them takings and considered them that 
way as well.   
 
Lydia Bjorge:  Yes, we have clear case law.   
 
Representative K. Koppelman:  We’ve heard testimony today about working with you 
since something similar exists in other states.  Are you willing to work on the amendments 
that may be more amenable?  

 
Lydia Bjorge: South Dakota and Minnesota are still very new.  We are still in active 
litigation.  We’re still trying to figure out what’s working and what’s not.  I think we need to 
sit down and really think hard about that.   

 
Representative K. Koppelman:  How about Nebraska and Iowa? 

 
Lydia Bjorge:  I’m not as familiar with them.  There were some cases that were decided on 
varying grounds.   
 
Representative K. Koppelman:  I would really encourage you sit down with the 
proponents of the bill and try to work something out for all sides.   

 
Representative Magrum:  Do you think the lack of planning ahead is a problem here?   

 
Lydia Bjorge: I think it is clear what our process is.  Anyone who’s had a permit from us 
knows what our application looks like or could get that online at any time.  A hazardous 
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material or oil pipeline or other more volatile utilities will take longer because there’s more 
engineering and environmental review.  They all know that as well.  Folks should know how 
far in advance they need to come to us.  The examples where it took a long time is largely 
the utility red lining our contract then going back and forth with lawyers, environmental 
attorneys, and engineering experts about what can and can’t be in that contract.  If you 
know you’re going to be having a project, we absolutely want you to chat with us first to 
make sure you’re not in a certain distance from a signal switch.   

 
Representative Simons: Do you feel quick take? Is that a threat or what is that exactly? 

 
Lydia Bjorge:  It’s concerning to have someone entering railroad property without having a 
discussion with us.  There are trains going by so we need to make sure everyone is safe.  
From a safety perspective we are really concerned with the 30 days.  From a private 
property owner perspective, we’re really worried about someone being able to take our 
property without rail review and conversation.   
 
Chairman Dockter:  Is there anyone else in opposition?   

 
Dan Zink, Red River & Western Railroad Company: Distributed testimony, see 
attachment #10.  Testimony ended at 1:23:07. 

 
Jim Chase, SMART Transportation Division:  Distributed testimony, see attachment #11.  
Ended testimony at 1:25:36. 
 
Chairman Dockter:  Is there anyone else in opposition?  Is there any neutral testimony?  
Seeing none we will close the hearing on HB 1362.  

















































2019 TESTIMONY 

HB 1362 

 

 

 

 

 


































































































































































































	House Political Subdivisions Committee
	Testimony

