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 Relating to vacating property acquired through eminent domain for highways. 
   

Minutes:                                                 Attachments: 1,2,3  

 
Chairman Koppelman:  Opened the hearing on HB 1302. 
 
Rep. M. Nelson:  Introduced the bill.  I don’t think Section 1 needs to happen.  This bill when 
eminent domain is in play, then you take the price and if the project doesn’t happen then the 
person gets to buy it back less the cost. 
 
Vice Chairman Karls:  We get emails from people that want us to vote no on bills, and I 
answered this guy back and asked why. He said,” 1302 would take the power to vacate a 
property away.  It would limit the power of the state to sell a property previously taken by 
eminent domain. There are many instances where a mere vacation or returning of the 
property to its original owner or a sign would be preferable or more expedient and perhaps 
the only other option, this takes that option away.” Is he totally misunderstanding?  
 
Rep. M. Nelson:  That is part of what they are crossing out in the highway department.  I 
want to eliminate Section 1 of the bill. I don’t want the Highway department in it at all. I don’t 
want to mess with that. 
 
Rep. Paur:  The state receives a fair amount in oil royalties.  I believe that is from lands they 
have acquired and turned back.  I think the state retained the mineral rights? 
 
Rep. M. Nelson:  Land for highways we do not take the minerals.  I am not familiar with the 
political subdivisions if they do or not.  When the state is selling school lands we do retain 
the mineral rights. My intention was to return whatever we bought in this case. 
 
Rep. McWilliams:  Section 2 says the person’s price must equal just compensation paid for 
the property. What happens if the property value actually decreased from the time that the 
property was acquired to the time it was turned back. 
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Rep. M. Nelson:  That would be taken care of by the former owner making a decision. If he 
wants to sit there and take the chance that maybe the political subdivision puts it up for 
auction and he can get it at a lower price that would be his decision.  
 
Chairman K. Koppelman: Did you discuss this with Legislative Counsel about whether this 
might have some constitutional issues? 
 
Rep. M. Nelson: We talked about the gift clause. 
 
Chairman K. Koppelman: Well that is not the one I am referring to. We have a troubling 
piece in our constitution right now, it was a result of an initiated measure a few years back in 
the wake of the Kelo decision championed by former US Senator and Attorney General of 
ours in North Dakota and while the intent was noble I think the detail was flawed. In that 
measure it states that any land taken by eminent domain cannot be returned to private use. 
I don’t know if that would not be the case if it was the original owner. I think it is a flawed 
provision in our constitution right now.  
  
Rep. M. Nelson:  In 2006 after the Supreme Court ruled that private property can be taken 
by a political unit through eminent domain to give it to another private party for rehab or 
whatever. We had a case of that in North Dakota where a grocery store was taken away from 
a person in Jamestown and was given to someone else to build a big shiny new grocery 
store. The people of North Dakota found that quite distasteful.  
There are only two cases where you can take private property for private development in 
North Dakota, it is for utilities and common carrier.  12:44 
 
Chairman K. Koppelman: I will have to reread that. The intent was noble but I believe that 
there is a provision in that constitutional measure that says, once private property is taken 
for a public use it can’t be returned to private ownership.  
 
Rep. M. Nelson: I respectfully disagree with your interpretation of the North Dakota 
Constitution.  
 
Chairman K. Koppelman: This is a good project for our intern to research for us.  
 
Rep. Roers Jones:  My concern with Section 2 is not necessarily the land that was taken by 
eminent domain but that other portions that were eligible to be taken by eminent domain. 
That and the fact that this doesn’t appear to be proactive, but could be applied retroactively’ 
How is a city or township who negotiates from a landowner to take property that theoretically 
they could have taken through eminent domain process.  Do they have to keep record for all 
that so if they don’t need that land in the future, say 20 or 50 years, then if they don’t need 
that land, then they would have to go back to the original landowner for the price they 
purchased it at? 
 
Rep. M. Nelson: 15:23 That is the time frame problem that I was referring to that I still have 
with the bill. I don’t intend it to be 50 years from now.  I was thinking of projects like public 
works projects, often there is changes at the last moment.  Usually when towns and cities 
buy it is for a particular purpose.  
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Chairman K. Koppelman: Are you suggesting some timeframe for the bill? 16:58 
 
Rep. M. Nelson:  Political subdivisions don’t just go out and buy up land. If they abandon the 
purpose for which they bought it maybe this could apply. 
 
Rep. Jones:  Last line where is says,” must be sold”. I think it should be, “Or may be sold”  
Rather than making sure that they have to sell it. 
 
Rep. M. Nelson: It is not intended to force them to sell it, but if they don’t and if this person 
doesn’t buy it back then they go through the auction process. That line is probably not 
necessary at the end of this bill.   
 
Rep. Jones: I like the idea of what you are doing here, giving these people what was taken 
away, especially if it was part of their farm. I don’t feel comfortable saying they must sell it. I 
think they should give those people a chance to buy it back, it they say no, then it should sit 
there till they can figure out what to do with it.  
 
Rep. Roers Jones:  I like the idea if we are not using the purposes we bought it for then 
what kind of hoop jumping would we have to go through to find the heirs. 
 
Rep. M. Nelson:  I like the concept but the way it is written is not the right way. I don’t think 
we have to legislate every detail. I don’t think that we do.  
 
Rep. McWilliams:  Is it a possibility that with the eminent domain would there be a list of 
heirs? 
 
Rep. M. Nelson: We could make it where the person would have to record on the deed every 
ten years. 
 
Rep. Paur:  I like this idea.  If Rep. Nelson would come up with amendments and present a 
“Christmas Tree” where we could look at everything afresh. 
 
Rep. M. Nelson: I could try; it is hard to anticipate all the details that we have discussed 
here.  
 
Chairman K. Koppelman: 23:00 That is fine if the sponsor would like to bring that back to 
us. 
 
Rep. Jones:  Lake Sacajawea lands have to be given back to the landowner or heirs now. 
Is it OK in ND to sell it back to the individual? 
 
Rep. M. Nelson:  Yes they do. 
 
Pete Hambrit: NDFB -  We like the idea. 
 
Opposition:    
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26:15 Mark Gaydos, Environmental and Transportation Services Director ND DOT: 
(Attachment #1) I am here to oppose HB 1302.The bill doesn’t want to go back a long ways 
and we believe that would be difficult to go back several years and find that history. So the 
idea of a time limit would be very beneficial.  
 
Chairman K. Koppelman: Do you have a suggestion by the time limit? 
 
Mark Gaydos:  We do our sale 240128 So it doesn’t not affect us. 
 
Rep. Jones: If we kept Section one, would your concern for Section two go away?  
 
Mark Gaydos:  Yes, they would go away. 
 
Stephanie Dassinger, (here to oppose) Deputy Director for Attorney for ND League of 
Cities: (Attachment #2) I have also given you testimony from the City Attorney, Erik Johnson, 
and the City Engineer, Brenda Derrig for the City of Fargo. (Attachment 3) 
 
Rep. Paur:  What did you say about the improvements? I don’t see that as a problem 
because the reason it was acquired is satisfied.  It’s when the reason was not satisfied that 
the land goes back.  
 
Stephanie Dassinger: It does not state that in the bill. As it is currently written any time a 
political subdivision would decide not to use land for the intended purpose or a purpose that 
is eligible for eminent domain, the land has to go back to the original owner for the same 
price that they paid for it.  Under this bill was written the person  
 
Rep. Roers Jones:  The purpose for which the land was acquired was a suggested 
amendment it isn’t in the bill currently.  
 
Rep. Jones:  On line 10, Section 2 of HB 1302 it says; The only time it would fall on this, is 
if the land was not used for its intended purpose.  
 
Stephanie Dassinger: I respectfully disagree.   My reading of the language is whether a 
political subdivision, if they decide not to use it that way anymore, it needs to go back. 
 
Neutral:  None 
 
Hearing closed. 
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 Relating to vacating property acquired through eminent domain for highways. 
  
 

Minutes:                                                   

  
Chairman K. Koppelman: Opened the meeting on HB 1302. 
  
Chairman K. Koppelman: What are the wishes of the committee?  
 
Rep. Roers Jones: I make the motion for a Do Not Pass  
 
Rep. Vetter: Seconded  
 
Rep Satrom: Am I on the right bill, if they take something by eminent domain and don’t use it 
for the purpose it was intended they have to give it back to the owners?  
 
Chairman K. Koppelman: The purchase price must be equal the just compensation paid for 
the property minus any attorney’s fees and court costs the purchaser incurs in the new 
transaction. If the offer is declined the property must be sold at auction.  
 
Rep. Jones: I like the idea that if they condemn someone’s property and take it from them and 
it is not used for the purpose intended, it should be sold back to the owner. I am going to 
oppose the motion on the floor.  
 
Chairman K. Koppelman: The sponsor of the bill would like us to eliminate Section one of the 
bill, we have not done that, so if the do not pass fails, we might want to consider that if we 
need to move a different motion.  
 
Rep. Roers Jones: So the concern for the bill as whole, means they would have to keep 
records of who owned the property and who their family members are so they could come 
back and purchase the property from the city, at the price it was purchased at. I understand 
the intent, but I do not think we should pass this bill.  
 
Rep. Paur: Wouldn’t the property have an abstract, that would show ownership. 
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Explanation or reason for introduction of bill/resolution: 
 

 Relating to vacating property acquired through eminent domain for highways. 
  
 

Minutes:                                                  Attachment: 1-2 

 
Chairman K. Koppelman:  Opened the hearing on HB 1302 The sponsor of the bill wanted 
to remove Section 1 of the bill. (Attachment # 1). 
 
Rep. Paur: (Attachment #2) Proposed amendment. 
 
Chairman K. Koppelman: Rep. Paur would you like to move the amendment? 
 
Rep. Paur: Moved the Amendment # 19.0051.02001 
 
Rep. Magrum: Seconded   
 
Rep. Roers Jones:  I like this much better.  My concern is the mineral rights.   
 
Chairman K. Koppelman: Any further discussion on the amendment?  
 
Representative Simons: What would happen if they didn’t use the land for the intended 
purpose but they found gravel, now all of a sudden the city has a source of mineral rights. 
Would they have to sell the land then?  
 
Chairman K, Koppleman: We will take a voice vote on the amendment #19.0051.02001  
 
Voice Vote carried  
 
Chairman K. Koppleman: What are the wishes of the committee, do you want to do a study 
or pass the bill? 
 
Rep. Satrom moved a Do Pass on HB 1302 as amended 
 
Rep. Simons: Seconded. 
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Both Motions Withdrawn  
 
Rep. Roers Jones:  The person has the right to not sell their property. This is for people that 
have their property taken from them without their consent. I don’t think we need to amend 
the bill further.  
 
Chairman K. Koppelman: Does that create an incentive for people to hold out and allow 
eminent domain to take place when they might not otherwise, because they lose the right to 
buy it back someday.   
 
Rep. Roers Jones:  I have concerns for the potential of people getting their property back 
years down the road at the same value. 
 
Rep. Jones: makes a motion to restore language on line 9 of the bill. Which is overstruck. 
 
Rep. Magrum: Seconded 
 
Voice Vote Taken: The amendment Failed 
 
Chairman K. Koppelman: We have the amended bill before us what are the wishes of the 
committee? 
 
Rep. Paulson: Moved Do Pass on HB1302 as amended 
  
Rep. Satrom: Seconded  
 
A Roll Call Vote was taken: Yes -  13   No -  1   Absent - 0 
 
Do Pass Carries on HB 1302 as amended. 
 
Rep. Paur will carry the HB 1302 as amended. 
 
Hearing closed. 
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Relating to the sale of property acquired by imminent domain; or acquired when the property 
was eligible for taking by eminent domain, by no longer needed for a public purpose.  
 

Minutes:                                                 Written attachment #1: Stephanie Dassinger 
Written attachment #2 Sen.Larson amendment 
Written attachment #3: Mr.  Nick Hacker 
Written attachment #4: Ms. Nancy Morris 
Written attachment #5: Ms. Keely Torgerson 

 
Chairman Burckhard: called the hearing on HB 1302. Senator Anderson was absent; the 
other committee members were present. 
 
Chairman Burckhard asked for someone to speak in favor of HB1302. No one came forward 
so he started with those who would like to speak in opposition of HB1302. If Rep. Nelson 
shows up, we will let him introduce the bill.  
 
Ms. Stephanie Dassinger, Deputy Director of North Dakota League of Cities, spoke in 
opposition to HB 1302. Written attachment #1. (2:00-3:34) 
 
Senator D. Larson: Did you try to remedy some of this in the House? Did they just want it to 
go through the way it was? 
 
Ms. Stephanie Dassinger: There were some changes made and I would say it’s probably a 
little bit better with them. I just don’t know how you accomplish this, what they want to 
accomplish. I am not quite sure precisely what they want to accomplish, but I don’t know you 
how you do it.  
 
Senator Kannianen: I am assuming you’re talking about the public bidding process then. Is 
that for cities what is already in statute, just the public bidding process versus an auction? 
Could you just clarify for me what the current process is for selling property?  
 
Ms. Stephanie Dassinger: What the process is for cities its laid out in the Century Code. 
We either have to sell it through what’s called a public sale so that can either; be 
accomplished by setting a time and making people submit written bids, or having essentially 
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an auction, but having people bid at a public meeting. Or we can sell it through a non-
exclusive listing with a realtor.  
 
Senator J. Lee: I was just looking up the original bill and what happened in the House and 
a fair part of the original bill talks about vacating property acquired through eminent domain 
for highways. So that was struck out. But it looks as if that may, that is Section 1. The parts 
that is remaining, there is very little original language that is still in the bill.  
 
Chairman Burckhard: So Stephanie in the new verbiage, it says, ‘the person from whom it 
was acquired much be given an opportunity to purchase the property’. Is that different than 
in the League of Cities, because you’re saying that it should be public auction right, and there 
saying the guys that owned it originally should have a chance to buy it back?  
 
Ms. Stephanie Dassinger: I think the problem with that to me, I think that creates a property 
right that passes to those people’s heirs. So we’re not talking at this ends when or I don’t 
know if it ends when the original owner of the property passes away. So, you’re creating what 
maybe a perpetual property right and someone and their heirs. As far as the sale goes I think 
if there is a processing code that a political subdivision uses to sell any other property, I think 
you have to be consistent with how we sell any property that we own. Not just property that 
would fall under this section.  
 
Senator J. Lee: I also see that the House had added that the mineral rights must revert to 
the person from whom the rights were acquired. What kind of discussion was held about 
that? It seems a little unusual the way this last sentence reads. 
 
Ms. Stephanie Dassinger: I don’t recall much discussion on that. There was a sub-
committee created in the House to discuss this, but if I recall correctly there was not a draft 
that come out of the subcommittee but one of the members of the committee came with these 
amendments and there was very little discussion. 
 
Senator Dotzenrod: On line 8 there where the bill starts, ‘state or political subdivision’. I’ve 
been in some cases where the state had changed the routing of the highway and so they 
ended up as a state owning property there was now some distance away and really was not 
needed by the state. The rules they told me at that time, was that if that property had to sold 
and they would sell it, but the first went to the adjacent land owner. That first right went to the 
adjacent land owner. So is that how it works now? If independent of what this bill says, if the 
routing of the highway changes or a drain project comes through, and property is acquired 
but then it gets re-designed or a new subsequent project changes it, now that subdivision 
owns some property that is no longer needed. Did they have a process and is that process 
one where the adjacent land owner is given a priority? Explain it to me how, the process 
works if there is property that they now own that they don’t need for that original intent? What 
happens to that, do you have a calendar you have to follow, or do you just hold on it for a 
awhile and wait until somebody makes an offer?  
 
Ms. Stephanie Dassinger: I don’t know what the DOT’s process is for that. I think there are 
generally the ones that would be involved when we are talking about interstate and those 
large roads. In cities, imminent domain isn’t used all that often. I would suspect that it is very 
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rare that we don’t end up having a use for the property in some respects, so I really can’t 
address your question.  
 
Senator Kannianen: If you knew of as far as specific to the cities as you represent do you 
know of any situations where this has ever come up or where if you say a piece of property 
didn’t sound like you really knew of anything but as far as a piece of property wasn’t used for 
the purpose for which it was acquired? 
 
Ms. Stephanie Dassinger: I am not aware of a situation. 
 
Senator Kannianen: Whether there is a process in place at all in case something like that 
came up?  
 
Ms. Stephanie Dassinger: I am not aware of that. 
 
Chairman Burckhard: So Stephanie I just asked Alex Carthew, our law intern to go up to 
my desk in the Senate chamber because I made a note to myself that says bring down the 
red envelope, amendments to this hearing, and I did not. So hopefully she can find it. Is this 
similar to some of the things that are going on for the ownership of mineral rights on the 
Missouri River and that sort of thing? Does that have any connection to that? 
 
Ms. Stephanie Dassinger: I don’t think so. I have a difficult time imagining them 
circumstance where we would acquire mineral rights through eminent domain. Generally, 
speaking of eminent domain we can only take what is necessary. I have difficulty imagining 
a situation where a political subdivision needs the mineral rights for a property.  
 
Chairman Burckhard: This is the original amendment that was given to me by Senator 
Larson. Written attachment #2.  
 
Ms. Stephanie Dassinger: I haven’t had a chance to digest it. My initial reaction was this 
doesn’t address the concerns I have raised.  
 
Nick Hacker: North Dakota Land Title Association, President of North Dakota Guaranty 
and Title Co. spoke in opposition to HB 1302. (12:58-15:44) He asked for a do not pass 
recommendation. Written attachment #3. 
 
Senator Kannianen: So just to clarify, so on a title or an abstract, there is no notes or 
anything to clarify whether it was part of the domain process or not? 
 
Mr. Nick Hacker: No there is not. We just see a conveyance in the real property records of 
some sort and that can be a right of way, it could be an easement, or it could be a deed 
conveying a free simple ownership. So when we think of eminent domain we’re always 
thinking about while they took this big chunk of land because they wanted to build a parking 
garage or something through the use of eminent domain, but we don’t know if in action was 
commenced, if a settlement had occurred and so we don’t know that process. But a lot of 
use of eminent domain is really for highway right of ways. Lots of highway right of ways have 
occurred especially in the last 10 years with all of the improvements going on across the 
state to expand highways to put in by-passes around communities. Sometime those specific 
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property owners won’t agree on the price that they might be offering and there is a process 
for that. But they may not want to sell that land. Then if they take too much and they move 
the by-pass the community and the state doesn’t want to hold on to that. They want to get 
that back on the tax role. So there is an issue here, there is no question about it. We believe 
in property rights which means the person that wasn’t agreeing to sell their property should 
have a right there. It is really hard to define how to make that happen. I thought about this a 
lot, this morning and thought you know this is actually a big topic that I think maybe a study 
would be best. As written we cannot support a lot of issues in here. It calls out for attorney’s 
fees, what if the owner picks their own attorney, and that attorney costs were $50,000, but 
they were only awarded $10,000 for the land, does that mean that the state forks over 
$40,000 of attorney fees to give the land back to the rightful owner. Does that make sense? 
If I go through this inversion process, there is no time line on what just compensation. What 
is the period of time? What as the prior speaker said, a price paid 50 years ago, and now 
today that land is something different. There are some challenges here. I do believe there is 
an issue here though.  
 
Senator D. Larson: You know the process and how this is kind of wonky apparently the way 
that this is written. But just the idea of it seems like a good idea that if somebody is taking 
part of my property by eminent domain, and then they decide oh we’re going to use a different 
route we don’t want it anymore, I don’t want you to sell to my neighbor. I should get my own 
property back instead of you just having it a public bid or something and I don’t get my land 
that I used to have and didn’t want to give up, initially. I mean so that idea sounds like a good 
idea, and there doesn’t seem to be a way to do that effectively?  
 
Mr. Nick Hacker: I mentioned in my testimony that the states change so maybe a dad dies 
as one example. What if, yes I agree that some rightful owner should get it back because 
they weren’t willing to convey it intentionally in the first place. That is the purpose of eminent 
domain. So, the other question that kind of comes up is what if it’s a simple right of way, and 
it’s a strip of land that is maybe 30 feet wide and now that land is encumbered with a right of 
way, but I sell the quarter section to my neighbor, and then they decide not to use that 15 or 
25 or 50 foot strip of right of way, who do they sell it too? I’ve already sold the land with that 
encumbrance on it to my neighbor. Do they come to me, or do they go to my neighbor to give 
back this piece of right of way they once had even though I am not the rightful owner of the 
land anymore? I sold the simple interest, the dirt if you will to my neighbor, but it had a right 
of way on it. Do I compensated back for the right of way or should that compensation go back 
to the now current owner? There is a lot of unintended consequences here with this type of 
measure. So we would ask to kill the bill and maybe in the interim we can work on a solution 
here. I agree it’s is kind of a challenge. 
 
Chairman Burckhard: What if Dad’s attorney is a son or daughter, who would like to make 
$40,000? Mr. Nick Hacker: Gosh that sounds like a good deal. 
 
Senator Dotzenrod: We had a bill in here yesterday, that had to do with the registered 
document that would be a transfer on death deed, and the bill required that the term transfer 
on death or TOD, had to be stamped on that document. Should the state have a law that 
requires eminent domain property taken by eminent domain have that noted and stamped 
on that new deed, so that any search of the records at the Register of Deeds office would 
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reveal that particular title was a acquired and it was transferred? Is that something we should 
be doing? 
 
Mr. Nick Hacker: That would help, but I don’t think it would really solve the underlying issues 
here. That would be nice to know as a title examiner, that what the reason was of the 
conveyance. But eminent domain, there is no black and white that this has now been 
acquired through eminent domain. See what happens is they threaten eminent domain and 
then the property owners usually hire an attorney and says we’ll probably lose and will settle 
here, pay us this much, and they will give it to them. It was never really an adjudication or 
judge rendering an order that said this was part of eminent domain.  
 
Mr. John Olson: I am appearing on behalf of the City of Fargo. I am an Assistant City 
Attorney. I’ve handed out testimony from Nancy Morris, who is Assistant City Attorney in 
Fargo, who sent her testimony in opposition to HB1302 (23:00-24:43) Written attachment 
# 4. 
 
Terry Traynor, Association of Counties: Nothing more to add. I will reference that section 
that Mr. Olson mentioned, 24-01-28 which is kind of addresses the issue from the highway 
perspective. But we don’t see where this bill would help and would probably hurt and it 
certainly needs a lot of work or a lot study before it.  
 
John Ward: (25: 37-26:58) I am attorney. I am a lobbyist for the Land Title Association and 
I thought I would just mention this bill was not really on our radar in the House which is part 
of the reason that we didn’t get up and testify on it. There are a lot of serious unintended 
consequences and I am attorney that practices in the real property area as well. Just going 
through this bill, there is just so many ambiguities addressing these concepts which are 
credibly complicated in such a short bill. It just leaves so much interpretation and so much 
un-clarity which is really the big thing. Even just in terms like use and some of the other things 
that Mr. Hacker had spoken about. I know that there were some members of the Bar 
Association I believe that were going to testify individually that were not able to be here today. 
I believe they will be submitting some comments to the committee as well.  
 
Mr. Mike Knox, Program Manager for the Department of Transportation. (27:18-30:48) 
I oversee the Right of Way Division. Mr. Goettle has been sitting in on the previous committee 
meetings and he’s unable to attend today, so he asked me to attend. I am only here just to 
just point out just a couple points of clarification. Senator Larson, you asked about maybe 
putting a stamp on the deed. In eminent domain cases, at least with the North Dakota 
Department of Transportation, many times there is no deed. It is just a recorders receipt that 
transfers the ownership to the DOT. So there is no way to really put in that first right of refusal. 
In our earlier summary of recommendations to be made to the bill, nothing was addressed 
and Mr. Hacker touched on it briefly, particularly when it relates to value and what would you 
sell it back at? Examples cited (28:25-29:50) One other statement as far as minerals. 
Especially in cities and counties. A lot of times in subdivisions by the time the land is absorbed 
by the city, the minerals have probably been reserved well in advance of that, so it would be 
very seldom if ever, that the city would acquire a piece of property that would have the 
minerals under it. Not saying it wouldn’t be done, but it would have to be well before the 
1950’s when they absorbed land because usually in a development when land owners sell 



Senate Political Subdivisions Committee  
HB 1302 
March 15, 2019 
Page 6  
   

owners sell it to a developer, they would reserve those minerals well in advance. So it 
wouldn’t necessarily pass on to those landowners today.  
 
Representative Marvin Nelson: (31:13-34:42). Basically this is to deal with the situation 
where a political subdivision uses eminent domain to take land from somebody. Then the 
idea is that if it’s not used for the project, that the person could buy it back without enriching 
themselves and without costing themselves. So basically, it allows them to deduct their costs 
because otherwise here you are, and you’re in the hole. Now we talk fair market value and 
stuff, and this gets where we have it sitting her for 40 years and then suddenly we’re going 
to have to give it back. We really are not talking at this point. This is just where eminent 
domain is used. The idea of eminent domain, the reason you use eminent domain is where 
you have a project. The project is going ahead and the project is going to happen. Then you 
don’t have time to continue negotiating so you use eminent domain to get the property. They 
should not be this long period of time between using of eminent domain, and the project 
because if there is a long period of time you should’ve continued to negotiate with the 
landowner. You should not be using eminent domain in those situations. So, you’ve got a 
project, project is going ahead, can’t reach a negotiated agreement, you use eminent domain. 
Then something happens. A lawsuit, a change in plans and you often see it. Pipelines are an 
example when they change routes after they’ve already taken land, but usually not through 
eminent domain at that point. But it is similar like with a political subdivision. Your plan at the 
time said we need this parcel of land and then through a plan change you don’t use that 
parcel of land. Well it should be allowed to go back to that landowner. It shouldn’t well we 
took it for whatever purpose but now we have it how about we turn it into a city park. Well if 
you’re going to use eminent domain for a city park, you should have used eminent domain 
for a city park. That is the problem is it doesn’t go back. But this shouldn’t be something that 
we use eminent domain and 30 years later, we’re forced to sell it back to this guy because 
we finally abandoned our project. If you have that type of time frame, you shouldn’t be using 
eminent domain. So that is the basics here. It really isn’t where the property value should 
change greatly, or anything like that because and often the project did just miss them. Maybe 
the property value on the market is actually less than buy, but to give that individual who the 
very purpose we have eminent domain for is so for the public good, we can take private 
property for the public good. So here now you turn around and we took your property but 
we’re not using it for the public good for that project. We don’t have anything in place that 
really says you need to return that to the person at their choice. That is what this bill is all 
about.  
 
Chairman Burckhard: So what if a person has passed away. Who is his heir? 
 
Representative Marvin Nelson: I believe it has in there is his direct descendants or 
whatever. I think it is in the bill. I don’t remember. 
 
Senator Diane Larson: Don’t you think that there are times when eminent domain is used 
and the land is used for that purpose and then at a later time maybe the road is re-routed or 
something and it’s not being used anymore. Can you see then that there would be a lot of 
times that they may not need the property anymore under circumstances like that they did 
initially when they used eminent domain? This really does have some situations don’t you 
think where it could be several years? 
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Representative Marvin Nelson: If the project is built I would see that as a full stop. This 
doesn’t apply, because you did it.  You used it for the intended purpose for which you took it. 
Now, yes there is 50 or 100 years from now, maybe things change, but this is not, there is 
certainly no idea of that. If you used it for the purpose for which you used eminent domain to 
acquire that property that is done.  
 
Senator Diane Larson: So then you think that if it has been used for its intended purpose, 
then it shouldn’t have to revert back to the original owner anymore even if 10 years later their 
not using for that anymore because they found a more efficient way or whatever? 
 
Representative Marvin Nelson: I think trying to go into the future like that just gets to 
complicated. I often would like to see if political subdivisions in those cases. I think we are 
back to where it goes where it should go on the market and it would be market value. Retain 
rights like that for decades and stuff because something might change, now I just don’t see 
it there. If you used it for the purpose for which it’s taken, then this right would no longer exist. 
 
Senator Diane Larson: I’m honestly not trying to be argumentative. I am as we are talking 
and thinking of more kinds of ideas about how this could happen. But I know that 
unfortunately some projects take whole lot of years to get the whole thing put together and 
completed. Perhaps, 5, 10 years is not at all unheard of for a big project from beginning to 
end. Then you get to the end of the project and find that there really was after all just too 
much resistance to decide to proceed. I see that there could be several kinds of reasons why 
it wouldn’t be used when just because you get the eminent domain today doesn’t mean then 
you’re going to build that road or put in that water something the next day. So I can see some 
real conundrums with this.  
 
Representative Marvin Nelson: Things can take time. But in most of those cases, where 
you know it’s going to be years, most of those cases should be covered because I would see 
using eminent domain when you know you’re not going to building. I see eminent domain as 
what you use and these political subdivisions have quick take authority. So it’s not going to 
be where you can’t do the project. They should continue to negotiate in good faith, with those 
landowners which whom they believe and notice if the landowner ends up selling and it 
doesn’t go through eminent domain he doesn’t have this right of getting it back. It’s only when 
the political subdivision decides to put themselves in that situation through using eminent 
domain. Yes, things happen. You maybe already to break ground and a court case is filed or 
something. There are those situations. But the basic thing is it is an incentive not to use 
eminent domain. Not to just take the quick way out.  
 
Senator Dotzenrod: Should there be a time limit? I can see like eminent domain will be used 
in the Fargo Diversion. Probably used many times. That project will probably take 20 years 
to build before it is all done. So, those properties that are taken with eminent domain in that 
process will there be changes made as the construction goes on. I can almost guarantee that 
some of that will happen. If this acquired and 10 years go by, and they make a change and 
they are still working on digging and constructing then this law would apply then?  
 
Representative Marvin Nelson: Yes, it would. In the Fargo Diversion is not only used 
eminent domain, it used quick take eminent domain where it was publically recorded that 
they basically they’ve never even bothered to negotiate or contact a land owner. So I would 
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see that as a type of really thing that we should discourage. We should all extend possible 
be able to negotiate to the point of having a willing seller reach an agreement with the political 
subdivision and of course they have the ability to go quick take at any time and they use 
quick take literally as almost their first move. So, given those situations like this if the political 
subdivision takes years before that project is built that’s their own fault. That was their own 
decision.  
 
Senator Dotzenrod: I think there is some difficulty here in that if you don’t have a time limit 
then determining (ex. cited 41:39-42:20). The parcels in this situation wouldn’t be affected by 
this if I was the original properties were taken by eminent domain. But on the other hand in 
a case of a long project like the Fargo Diversion, they would apply. So I think we’re going to 
have trouble distinguishing between where this thing would kick in and where it wouldn’t.  
 
Representative Marvin Nelson: This really doesn’t with my understanding doesn’t apply to 
the highways. The Highway Department we’ve already said if you don’t need it for a highway 
you’re going to sell it back. We could go there too where its back to years from now the 
political subdivision doesn’t use it for the original intention anymore that we just force them 
to sell it back. There are cases here where they are not selling it back. The process with the 
Highway Department in stuff is operated fairly well. Often when they are doing those curves 
and stuff, it ends up being a practical matter of joining landowner. I am not here and people 
might talk about subdivisions of a little corner of a parcel that we have to give that back. 
Again, if the property was needed, it’s not there’s 3 square feet over in the corner and you’re 
going to have to sell that back to the owner. We’re talking parcels here. If that needs to be 
clarified I think that would be fine. We’re not trying to make it too onerous but I am trying to 
put the political subdivisions on notice that if you’re going to use eminent domain realize that 
you’re giving this right to the person because then it is out of their hands. It’s involuntary and 
they lose their property. Then if the political subdivision who was in such a rush they had to 
use eminent domain to take that parcel doesn’t use the parcel then I believe that it is only 
right that that land owner should get the right to get their property back. So I don’t think this 
actually would happen all that often once people are kind of on notice. Because the whole 
idea here is to really use eminent domain when you have to use eminent domain, not to use 
it as a standard way of operating.  
 
Ms. Keely Torgerson, North Dakota Water Users Association submitted testimony in 
opposition to HB 1302. She did not testify in front of the committee. Written attachment #5. 
 
Chairman Burckhard: Closed the hearing on HB1302. 
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Chairman Burckhard opened the committee for discussion on HB1302. This is the bill that 
talks about property acquired by eminent domain or acquired when the property was eligible 
for taking eminent domain, but no longer needed.  
 
Senator Judy Lee: I got an email from someone named Jake and they didn’t realize what it 
was doing and they are really have some concern about it and I believe I left if on my desk. 
He had some important points for property acquisition.  
 
Senator Diane Larson: It was Todd Porter, he said in Title 9 Section 5, of the Constitution it 
says we can’t disperse minerals and so Samantha Kramer thinks that this would fix the 
problem. That’s why that it’s here.  
 
Chairman Burckhard: Received the email from Mr. Lukas Andrud an Attorney and Member 
of the State Bar Association, the Real Property, Probate and Trust Section, SBAND and the 
North Dakota Title Standards Committee. It was initially sent to Senator Kannanien who 
forwarded it to the committee. Written attachment #1. 
 
Senator Anderson: He says or eligible for taking, it must be the perception that because 
you say we can take this by eminent domain and you have to make a deal with us. That is 
what he is trying to get here too.  
 
Senator Diane Larson: It doesn’t mean that they would win in a court battle. It just means 
that it is eligible to be tried to be taken at least.  
 
Chairman Burckhard: So, do we have a motion then is that what we are saying?  
 
Senator Diane Larson: I move the amendment that I had provided earlier, number 
19.0051.03001.  



Senate Political Subdivisions Committee  
HB 1302 
March 21, 2019 
Page 2  
   

Chairman Burckhard: A do pass on the amendment? Senator Diane Larson: Yes. 
 
Senator Judy Lee: 2nd the motion. 
Roll call vote: 6-0-0 
Chairman Burckhard: Motion passes 
 
Senator Diane Larson moved a do not pass as amended 
Senator Judy Lee: 2nd the motion 
 
Committee discussion:  
Senator Larson: Looking at my notes also on the bill, there were many people that appeared 
in opposition to this bill. So it seems like there are a lot of legal problems with it.  
 
Chairman Burckhard: I had he League of Cities, Nick Hacker, John Olson representing the 
city of Fargo, Terry Traynor, Association of Counties, John Ward, Land Title Association, 
Mike Knox, Department of Transportation all in opposition.  
 
Senator Diane Larson: The only person appearing in favor of it was Representative Nelson, 
the bill sponsor.  
 
Senator Dotzenrod: The letter we got here from Lukas Andrud. He points out something 
that I hadn’t noticed before and that is when you look at the title of the bill, its’ says property 
acquired by eminent domain or acquired when the property was eligible for taking. Then 
when you read the bill, it talks about property acquired through eminent domain. But it does 
not mention in the bill, the second category, property that was eligible for taking. So I think 
that is part of the problem with the bill is that a lot of land in a situation where there is eminent 
domain involved they actually don’t get to the point where the ex-eminent domain authority 
is exercised. It is under threat or under possible be taken by eminent domain so the seller 
and the buyer get together and they execute some agreement between them and that’s how 
that goes. I imagine there is more land when there is an eminent domain activity going on 
there is probably more taken by some agreement between the seller and buyer then is 
actually goes all the way through the process and its actually taken that way. That is part of 
the problem is on these deeds there is no way to tell that was it actually an eminent domain 
process that was executed or was it a case where the buyer and seller got together because 
eminent domain was eminent. This is one of those bills where on the surface it seems like 
everybody would think that hey this is a good idea. We should do this. This makes sense. 
Then when you get into the details of how land is transferred, how its recorded and how you 
keep a record of what happened at the time and then you get into these things whether there 
is a real narrow strip that is 10feet wide. It’s too bad that this idea I think I don’t see how you 
can possibly make it work. But it is a one of these conflicts where you see it initially and say 
it doesn’t sound like a bad idea, but you can’t make it work.  
 
Chairman Burckhard: I think it had a lot of legal work that needs to be figured that it wasn’t 
apparently thought of when they introduced the bill.  
 
Senator Kannianen: I think maybe a 38-page bill might take care of a lot of loopholes but I 
am not sure that is something we’ll take up right now.  
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Senator Dotzenrod: Just to point out to the committee today, you see on this bill this is the 
3rd version. So I think in the House they must have struggled to try to figure out some way to 
accomplish this and they came up with this version, maybe like. As they got near crossover 
time is running out, so you put something together and let the other side figure it out. That’s 
what looks like it happened here. 
 
Chairman Burckhard: We had a discussion motion for a do not pass as amended.  
Roll call vote: 6-0-0 
Carrier: Senator Judy Lee 
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