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Chairman Porter: called the hearing to order. 
 
Rep. Marvin Nelson, Dist 9: presented Attachment 1 
 
4:00 
 
Rep. Ruby: Is there any way to get out of that contract that’s lying dormant? If so, do you 
have any idea how often it’s denied? 
 
Rep. Nelson: I know of no simple way to make these go away. You could go to the company 
and try to buy them back. Often the surface owner has a hard time to find the company. 
 
Rep. Keiser: Are these easements created with any legal form of document, filed and do 
they have time considerations, or continuous and are we circumventing contract law with this 
provision? 
 
Rep. Nelson: On an individual basis we might be but this law will not void valid contracts. 
This law would minimize things. Contracts are not recorded, an easement is. You don’t know 
what the contract said.  Easement are sometimes recorded on the wrong land. 
 
Rep. Keiser: If it specifies a date it terminates, if not, it’s an open easement.  You’re saying 
if it’s on my property and I can’t prove that, am I not bound? You’re asking us to say we know 
you had a contract or agreement, filed, and if I can’t prove it has continuity, it’s on my property 
and I can’t prove that, am I not bound? Unless it’s abandoned are we getting into legally 
reversing contracts.  
 
7:00       
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Rep. Nelson:  These are becoming a nuisance. After 20 years, this is an abandoned 
property. Here we’re trying to give a reasonable amount of time. If they abandoned property, 
should be society be bound forever under this abandoned property. 
 
Rep. Zubke: The easement is the actual contract and has been remuneration to the 
landowner for that easement. Whether they’re using the easement or not shouldn’t matter to 
the landowner because he was paid for that easement.   
 
Rep. Nelson: I’ve seen where much less is recorded. I’m not focused on just the landowner. 
I’m not focused on the landowner that got money but the effects of the easement that sits 
there. I’m trying to give a reasonable time for these easements. At what time do these 
easements become a public nuisance. How do we get rid of these? My proposal is to treat 
them at as abandoned property. 
 
Chairman Porter: There’s a difference between abandoned and something owned but 
they’re not using yet. These are still owned by someone and there’s a use for.  
 
Rep. Nelson:  How many decades do you give them and how do we track and find owners? 
No reasonable way to find them.  
 
Chairman Porter: It’s not abandoned though. There’s still a process to steal it back. You’re 
just taking it back. This goes retroactive because it says 1977. The way I read this they’d 
have to give it up. Should I be limited to how long I can hold that real property before I develop 
it? 
 
Rep. Nelson:  Clearly the minerals are real property and have value. Here we have someone 
sitting on an easement, how many decades do we give them to hold up and no one else can 
develop? And it’s hard to find them when we don’t have a system to tract these owners to 
follow up.   
 
Chairman Porter: You’re not making the person buy it back, just taking it away without 
compensation. This really does go retroactive because after 1977 they’re binding where 
you’re writing this.  If someone has a 19 yr old easement and don’t use in the next year, 
they’d have to give it up.    
 
Nelson:  I’m not trying to take property as the intention of the owner that may be used. 
Bankers are nervous about loans, oil companies are somewhat nervous. There easements 
we can’t find the owner.  You’re not using your easement.   People need a way to clean this 
up. 
 
Chairman Porter: You’re not making the surface owner or the person who currently owns 
the surface easement, you’re taking it away from the person who owns it without any 
compensation even though they bought it in the first place. Did you want this to be a taking 
or that they would purchase it? We don’t force a surface owner. There’s always instances 
where we can’t find the owners.  
 
Rep. Roers Jones: I understand the property interest that has been transferred and the right 
to respect that. If it’s truly abandoned, how do you resolve it?  If you can show you’re using 
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it, or have the pipeline companies periodically file something. It does seem reasonable to 
have a process for cleaning up that. 
 
20:53 
 
Vice Chairman Damschen: Do you know if there’s any existing law on easements not 
recorded? Are they more of a problem when not filed with the Register of Deeds? 
 
Rep. Nelson: The person who signed is bound by that contract but if not filed then there’s 
no public notice.  
 
Vice Chairman Damschen: Then how valid is the easement when you can’t find that owner? 
Who’s going to complain? 
 
Rep. Nelson:  I don’t know of anything in our century code that says you have to have a valid 
easement. You do it at your own risk and bankers aren’t willing to finance projects on those 
easements. 
 
Chairman Porter: questions? Further support?  Opposition?  
 
Duane DeKrey, General Manager to Garrison Diversion Conservancy District:  presented 
Attachment 2. Without a carve out for water or public works I would have to stand in 
opposition.    
 
Rep. Roers Jones: Would it be acceptable if you just had to file a continuation easement 
every 10 years or so? 
 
DeKrey: Better than losing an easement but an administrative added labor. 
 
Rep. Keiser: Why do we have to make all the companies maintain it rather than someone 
who wants to challenge an easement? We’re going to create a whole bunch of work for 
companies, the owner of the easement.  
 
DeKrey:  We spend a lot of money on easements and go over the 20 year mark, how do you 
know if it’s a valid easement if the burden is on us to locate? We’d have to go back to court 
and do it over again.  
 
Rep. Keiser: 20 years doesn’t work for me. If it’s abandoned, I go through whatever steps, 
then you don’t have to worry. 
 
DeKrey:  agree 
 
Vice Chairman Damschen:  if the Red River Water Supply Project came within a couple 
miles of unidentifiable owner easements, what do you do? 
 
DeKrey:  We haven’t found any ground in that experience.  Just a straight 20 year isn’t an 
answer. 
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Michael Humann, ND Dept of Trust Lands, presented Attachment 3. 
 
Todd Kranda, attorney with Kelsch Ruff Kranda Nagle & Ludwig Law Firm, Mandan, ND: 
presented Attachment 4.   
 
41:00 
 
Rep. Zubke:  Rep. Nelson made reference to flaring of gas in the state and causing some of 
the flaring. Are you aware of any situation where that’s occurred? 
 
Kranda: no. 
 
Rep. Marschall: Would you be opposed to an amendment if the owner couldn’t be found? 
 
Kranda:  Yes, you’re putting a burden on an easement holder. They are generally binding. 
There are rights for the landowner or others interested, go to court. 
 
Vice Chairman Damschen: Most easements I’ve seen the landowner still pays the taxes. 
What about pipeline? 
 
Kranda:  I think that’s right. The tax is on the surface, easements are below. There are taxes 
that are paid. Pipelines do pay a significant tax for the existence of their pipeline. There are 
taxes paid by the easement holder.  
 
Vice Chairman Damschen: The landowner still pays the real estate taxes.    
 
Kranda:  The landowner still owns the land.  An easement is just a right to access or pass. 
This bill does not attempt to deal with that.  There’s an easement, an agreement the 
landowner entered into with the company and to what development might be impacted, I 
don’t see how that’s affected by this bill. 
 
Chairman Porter:  I think it depends on what the easement is used for. For a rural water line 
I don’t think they’re paying a tax for moving water. If it’s a pipeline they’re paying into the 
county, the school district on a set valuation inside of the tax codes.  
 
Rep. Keiser:  Easements are an access right purchased or given.  There’s a landmark case, 
113 yrs old in CA, where a landowner took his cattle through land not his own for 40-50 years, 
handshake agreement with owner, and his kids came in and wait they wanted to charge him, 
took him to court, and it’s a perpetual agreement he has a right to do that forever.  If you 
have that access right for a pipeline, could you sell that to someone else in the pipeline 
business? Could you transfer that? 
 
Kranda: Depends on what the easement says.  Yes there can be some opportunities 
depending on the type. 
 
Rep. Zubke:  Wouldn’t you say all easements return that surface back to the landowner for 
their use and should continue to pay taxes? And if not, then there’s a purchase of that 
property? 
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Kranda:  Exactly. Even while construction is going on, the pipeline pays surface damages, 
the use of the surface if interrupting crops, etc. 
 
Vice Chairman Damschen: I think this bill doesn’t addressed easements that are being 
working. 
 
Kranda:  I think this is too large, you’d be impacting here.   
 
Vice Chairman Damschen I’m not saying this is the way to address it but there’s potential 
for problems.            
 
Rep. Roers Jones:  Is the solution you’re thinking of, for dealing with an easement that isn’t 
be utilized where you can’t identify the owner of quiet title action or something other than 
that?  
 
Kranda:  That could be or some abandonment claim and bring it to a judge. Let the legal 
pursue that inactive use. 
 
Rep. Roers Jones: Could you give a range what a quiet title would cost a landowner? 
 
Kranda:  I have not been involved in many.  It varies. 
 
Rep. Roers Jones: Would you say it would be a couple thousand or is that high? 
 
Kranda: it depends on the attorney. 
 
Chairman Porter: further opposition?  Closed. 
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Chairman Porter: called the hearing to order on HB 1299. 
 
Rep. Zubke: moved a Do Not Pass. 
 
Rep Bosch: Second. 
 
Vice Chairman Damschen stated he was not totally against this bill. There are some good 
points. 
 
Rep. Marschall: There are mechanisms in place. If 20-30 years down the road, somebody 
wanted to find the owner, may not be the original owner. They’re looking for the person that 
owns that easement, they can’t find them and done due diligence, there’s a mechanism in 
place, they can go to the court and get relief provided everyone has done due diligence 
trying to track these parties down. 
 
Vice Chairman Damschen:  What happens is we probably should have had a time limit on 
all easements but that’s another discussion.  You get the land tied up, the privilege of 
paying the taxes, but you can’t fully utilize the property. Maybe someday we will. Perpetual 
ones and self-renewing ones are a real burden.  That’s what bothers me about it.  
 
Rep. Mitskog: I purchased a property with an existing structure on it. We did an addition in 
the direction we had the extra land that had an abandoned track with a long term 
easement. It was very cumbersome and hindered what we could do on that property 
because of that perpetual easement. The track has long been abandoned and not even 
close to my property but because of that easement we were very limited in what we could 
do.  
 
Chairman Porter:  Further discussion? Clerk will take the roll on a Do Not Pass on HB 
1299.     11 yes    2 no     1 absent.  Motion carried.    Rep. Keiser is carrier.  
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