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Explanation or reason for introduction of bill/resolution: 
 
Relating to limitations on public employer consideration of criminal background 
 

Minutes:                                                 Attachments 1, 2, 3, 4, 5, 6 

 
Chairman Kasper opened the hearing on HB 1282. 
 
Rep. Schneider appeared in support.  Attachment 1 (:21-8:17) Attachments 2 and 3 are 
informational handouts. 
 
Rep. Johnston:  Could this potentially waste public treasure and time if you can’t consider 
a criminal history or record up until the time of the interview?  
 
Rep. Schneider:  I think it is a pretty small tradeoff if you think of the cost to the state in time 
and treasure of re incarcerating a person.  It probably is exceeding $45,000 a year. 
 
Rep. Johnston:  In Section 3, it states a public entity can notify an applicant that they might 
not qualify.  With that premise, would they still have to consider them for the interview process 
before they consider their criminal history for the disqualification purposes?   
 
Rep. Schneider:  If they are not one of those agencies that are allowed by statue to consider 
background checks. 
 
Rep. Schauer:  Would this be for individuals with felonies specific on their record? 
 
Rep. Schneider:  Yes, they would have felonies, because they would have been 
incarcerated. 
 
Rep. Schauer:  If you don’t tell somebody up front what is going on, could it actually be more 
of a negative by the time you get to the interview? 
 
Rep. Schneider:  I think it would be fairer if criminal background checks are required by a 
statue, and individuals be informed of that.  What has happened is actually kind of the reverse 
of that.  We are telling people by having that box checked, it compels those who have felonies 
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to say I am not wanted or welcomed and they are not going to consider me anyway so why 
go through the application process.    
 
Rep. Rohr:  This bill is for public employers only.  Lately, many bills we have been hearing 
have criminal background check requirements.  What percentage do you think we are talking 
about in the public sector that would fall into this bill? 
 
Rep. Schneider:  You are correct that in the last few sessions we have added a lot of 
requirements of background checks particularly where there are some youth groups who are 
institutionalized or vulnerable in other ways.  Still there is a substantial number of unfilled 
jobs in our state that could be impacted positively by this. 
 
Rep. P. Anderson:  By checking the box, are we telling felons they can’t be rehabilitated? 
 
Rep. Schneider:  I think that is a real and serious issue.  It does drive people away that have 
been rejected before and who might have outstanding qualifications for that position.  It tells 
them that their criminal convictions are being considered before their qualifications really 
have to shine at an interview process. 
 
Rep. Vetter:  Is this applicant wasting his time?  Maybe this ban the box thing should be for 
employers that would possibly hire a felon.  Is that a concern? 
 
Rep. Schneider:  It depends.  Just because you have a criminal conviction doesn’t mean a 
background check would eliminate you too.  What we are trying to address here is any 
prejudice and unwelcomed insinuation that folks would not be considered for jobs when in 
fact they would be.    
 
Rep. P. Anderson:  Could you give us an example of a Class C felony which is the lowest 
felony. 
 
Rep. Schneider:  Generally, they would be the nonviolent, non-personal cases. 
 
Rep. P. Anderson:  Checking the box could be higher felonies. 
 
Rep. Schneider:  Many of the folks who do the hiring have a tendency to assume the worst.  
 
Rep. Hoverson:  Are you trying to give somebody a chance to let their qualifications be a 
convincing element to the employer? 
 
Rep. Schneider:  Correct. 
 
Rep. Rohr:  I am not sure we need Line 17.  The labor commissioner may investigate a claim 
of any violation of this section.  If the box is removed, can you expound on that?  
 
Rep. Schneider:   That might be instructive to people who are reading the law that somebody 
is going to be looking at it.  From a legal standpoint, we could live without it.  
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Rep. Laning:  Regarding Line 4, I had a friend who this would apply to.  What good would 
the investigation do?  There is no penalty here.  
 
Rep. Schneider:  In the case of your friend’s firing, in California, Nebraska, or Minnesota, 
he might have had a chance to dispute that firing.  In this bill it is only applying to public 
employers.   
 
Rep. Johnston:  When you check the box, do you have to list what the felony is for? 
 
Rep. Schneider:  No.  Different jurisdictions may treat that differently.  There isn’t a 
requirement for uniform application, but in the applications that I saw there was not an 
explanation.  
 
Rep. Johnston:  It depends what the public entity is?   
 
Rep. Schneider:  Yes. 
 
Rep. Johnston:  I would think that would be the filter that they could use. 
 
Rep. B. Koppelman:  I work in the construction field and am sympathetic to this.   Is this the 
right approach to what you are trying to do here?  Would another approach be requiring the 
state employers to say check the box and requiring the applicant to explain?  Would it not 
serve the same purpose?   
 
Rep. Schneider:  I appreciate that you go out of your way to hire felons, but a lot of times it 
is not even important that you know that.  I would defer to the larger corporations that have 
paid serious attention to the studies that say it becomes a disqualifying factor.  Target, 
Walmart, and Koch Industries has found that.    
 
Chairman Kasper:  The bill applies only to public employees at this time, not private. 
 
Rep. B. Koppelman:  Is it your goal that this be a first step to possibly requiring businesses 
to eliminate the box? 
 
Rep. Schneider:  A lot of states have expanded beyond where we are going, but I can’t 
really speak for ND going further than the private sector.  I am pretty sure we are not ready 
to do that at this point.  Public employers could serve as good examples where we could see 
there are problems with this or that it works well. 
 
Rep. Louser:  Regarding Section 1, if we were to pass this, the employer notifies the 
applicant and selected for an interview.  I am guessing it is going to be a phone call.  A that 
point, they make the disclosure that the criminal record is going to be considered.  Does the 
applicant do? 
 
Rep. Schneider:  Communication between the parties happens.  It gives the person the 
opportunity to say what has happened in their lives and they have changed and would be a 
good employee.  Besides being called ban the box, it also is called fair chance.  
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Rep. Louser:  This is disclosed in a pre-interview? 
 
Rep. Schneider:  Not necessarily.  This bill gives the person a chance to apply for a job 
without being disqualified and a chance for an interview just as anyone else who had the 
good qualifications to get in.  After that, it doesn’t dictate what the decisions are or what the 
processes are. 
 
Chairman Kasper:  Lines 7, 8, 9 states the employer cannot inquire until the applicant has 
been selected for an interview.  Is their potential in this process where the employer asked 
about the criminal activity during an interview and made a decision to not hire that employee 
to create additional right of action by that employee to bring an action against the employer 
for discrimination?  
 
Rep. Schneider:  No.  The action can be taken to eliminate that person any point after the 
interview.  There can be an inquiry.  There can be a background check.  There doesn’t need 
to be.  Convictions and criminal records are not protected under the law.  There would not 
be that liability. 
 
Rep. C. Johnson:  Would public schools fall under this? 
 
Rep. Schneider:  I don’t think so, but that would be important to know. 
 
Chairman Kasper:  We will ask Seth, the law intern, to find in code the definition of a public 
employer.  Is your goal to be just state employees? 
 
Rep. Schneider:  Public employers at the various levels, state, county, city.  
 
Chairman Kasper:  We probably should have a friendly amendment. 
 
Rep. Schneider:  That probably is a good idea.  
 
Rep. Rohr:  Can the job description requirements on the public job openings list a criminal 
background check as a requirement?   
 
Rep. Schneider:  It is not limited if you give the person an interview.  You can still do a 
criminal background check.     
 
Rep. Rohr: I am thinking about the embarrassment of the individual.   
 
Rep. Schneider:  I think a lot of us are thinking that any time you have an agency or entity 
that is required by statue to do a background check, that disqualifies people who have 
felonies, and it doesn’t.  It just requires you to do the background check. 
 
Rep. Karls:  We are working on a bill in judiciary called pass the trash, so that school boards 
cannot pass a teacher who has committed some kind of crime in their district, giving them a 
going recommendation, and hope that they get a job in another district. 
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Rep. Schneider:  That has been an interesting bill throughout the country.  Many of the 
cosponsors on this bill happen to be on the judiciary committee.   
 
Rep. Louser:  Section I reads the public employer may not inquire until the applicant has 
been selected for an interview.  The applicant is going to have to be notified they have been 
selected for an interview.  If the employer has already made the determination that a criminal 
conviction is a non-qualifier, why would we wait until the interview to tell the applicant that is 
the case?  I am wondering if there is a way to say if they have been selected, that is the point 
where they are notified? 
 
Rep. Schneider:  Again, the intent of the bill is to give them the opportunity to show where 
it should not be an automatic disqualifier. 
 
Rep. Louser:  For all of those employers where it is going to be an automatic disqualifier, 
are they going to have to come before this committee and tell us that is going to be a condition 
of employment?  
 
Chairman Kasper:  The goal is to provide the opportunity for that employee to have an 
interview and show the employer what they are really like. 
 
Rep. Laning:  Normally, a job opening is accompanied with a job description.  Do you see 
any problem with that job description stating whether a felony background will eliminate you 
from that consideration?    
 
Rep. Schneider:  There is a provision in there where there is exemption for certain entities.  
There are private employers who just say they are not going to deal with anybody that has a 
felony background.  That is why the ban the box measures were created in various states, 
so we think a little more broadly.  If the person is well qualified enough to get an interview, 
listen. 
 
Chairman Kasper:  Lines 14-16 states your concern would be available to be given to that 
employee. 
 
Sister Kathleen Atkinson, Director of Ministry on the Margins, appeared in support.  
Attachment 4.  (43:46-49:04) 
 
Rep. Hoverson:  Are you aware of any percentages at how many people have a prior record, 
get jobs, do okay, and do not repeat?  
 
Sister Kathleen:  I can speak about the people I know and work with.  We have worked with 
170 people in the last 5 years.  We have 3 back in incarceration after 5 years.   
 
Rep. Hoverson:  For 165 of them, was having a job a part? 
 
Sister Kathleen:  Having a job is huge.  What it does is breaks that cycle.  All of us need to 
have food, clothing, and shelter.  I do believe most people prefer to get it legally and positively 
as a contributing member of society and working and earning it.  If that is not possible, then 
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the other alternatives either end up being a return to the criminal logical behavior or a reliance 
on a social system.  
 
Travis Engelhardt, Director of Human Resources for the Department of Corrections 
and Rehabilitation, appeared in support.  Attachment 5.  (52:32-57:24) 
 
Rep. Louser:  I am sensing maybe your procedures are the model for what we should do.  
At what point during the process with these three examples does the applicant learn they 
would be disqualified based on a prior conviction?  Is it during an interview or application?  
When are they told they would be disqualified? 
 
Mr. Engelhardt:  Right now every one of our job postings has the box question.  If this were 
to pass, we would remove that question for our jobs that do not have the ban of employment.  
For example, every time we hire a parole officer, we would still have that question on there. 
 
Chairman Kasper:  When would you notify that person where you did remove that box? 
 
Mr. Engelhardt:  We wouldn’t kick them out of the pool because of the criminal background 
history.  If they were not to get the job, it would be the traditional methods of after an interview 
or if they weren’t selected for an interview.  For our positions that don’t have the absolute 
bans, obviously by statue we have to run those criminal backgrounds and we are still going 
to.  At that point it is more of an informational piece.  
 
Rep. B. Koppelman:  Why couldn’t we remove DOCR out of Section 2 given what Section 
3 of the bill says? 
 
Mr. Engelhardt:  It would create slight inefficiencies for us.  If we had a position where we 
knew certain criminal convictions or offenses would bar them from employment, not knowing 
that right up front, we could end up wasting time later on by doing an interview, that whole 
process.  It certainly is not a majority of our positions. 
 
Rep. B. Koppelman:  Should No. 2 be more broad? 
 
Mr. Engelhart:  I would say the USCR(?) has no preference either way. 
 
Rep. Louser:  Does the job posting show there is a restriction before the applicant applies? 
 
Mr. Engelhart:  We put a general statement on our job posting that states must pass a 
criminal background check.  What you are talking about still requires us, where a criminal 
offense does ban them from employment for that job, we do have to contact them that they 
are not eligible for employment with the DOCR. 
 
Rep. Louser:  That is upon receiving the application?  
 
Mr. Engelhart:  The way we do it at the DOCR wouldn’t be immediate.  The job posting 
would close on a certain date.  We would then score and review all the applications to make 
sure they meet minimum qualifications.  We do that assessment, score, and rank them out.  
If we had ten applicants and wanted to interview the top five and applicant No. 10 had a 
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criminal conviction that would bar them from employment, we would never contact them and 
tell them they weren’t able to work for the DOCR because of the criminal conviction.  We 
would contact No. 6, 7, 8, 9 and 10 and tell them they haven’t been selected for an interview, 
but please try again later.    
 
Chairman Kasper closed the hearing.  
 
Chairman Kasper:  The law intern found the definition of public employee, but not public 
employer.  Attachment 6.  I asked him to contact the legislative council.  
 
Rep. Schneider:  Would you include public schools?    
 
Chairman Kasper:  Legislative council has not found a specific definition of public employer 
so we need to define in the bill who we want this to apply to.   
 
A subcommittee was formed consisting of Rep. Schneider, Rep. Laning, and Rep. P. 
Anderson. 
 
Chairman Kasper:  Also consider what are the ramifications of removing Line 17. 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to limitations on public employer consideration of criminal background 
 

Minutes:                                                 Attachment 1 

 
Subcommittee Rep. Schneider, Rep. Laning, and Rep. P. Anderson met on HB 1282.  We 
have before us some suggested alternatives from legislative council.  Attachment 1 was 
handed out.    
 
Rep. Laning:   I am interested in adding the public employer definition to include agency or 
instrumentality of state, county, or city government.  I don’t think we need the line about the 
labor commissioner.  He already has the authority to investigate violations of code.  
 
Rep. Laning:  I would move that we amend the bill to add the definition of public employer 
to include instrumentality of state, county, or city government and also delete Line 4. 
 
Rep. P. Anderson seconded the motion.  
 
Rep. Schneider:  I will have legislative council put this in proper format.   
 
Rep. Laning:  Do you want to add park districts? 
 
Rep. Schneider:  I do.  I am fine with leaving out the school districts.  
 
Voice vote. Motion carries.  
 
The meeting was adjourned. 
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Minutes:                                                 Attachment 1 

 
Rep. Schneider:  She went over the proposed amendment.  Attachment 1.  I would move 
passage of that amendment. 
 
Rep. Rohr seconded the motion. 
 
Rep. Steiner:  When it says that the public employer definition includes an agency of the 
state, in the bill it says a public employer may not inquire.  As we heard, there are a couple 
of jobs in the Department of Corrections where there is a bar against them.  Is there a conflict 
with that language?   
 
Rep. Schneider:  The Department of Corrections is exempted out, so they are not affected.  
Other agencies that might have some limitations on that job can go into the job description. 
 
Voice vote.  Motion carries.   
 
Rep. Laning made a motion for a DO PASS AS AMENDED.  
 
Rep. Steiner seconded the motion. 
 
Rep. B. Koppelman:  Maybe we should simply say that the criminal background cannot 
disqualify an interview opportunity of an applicant that may otherwise be qualified for an 
advertised position. 
 
Chairman Kasper:  You are right about hope of a job applicant.  The way the system works 
now, some employees have no hope or opportunity.  The intent of the bill is to provide that 
opportunity for that employee.  I think this is a good first step, and we are restricting it to the 
public employers that are outlined.  The private sector can still do what they are doing. 
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Rep. P. Anderson:  Christopher Dodson’s group as well as the Americans for Prosperity are 
fully behind this bill.  
 
Rep. Hoverson:  I am for this bill in the sense that it is being public.  I think we should make 
decisions for public and government employees.  If there was a bill that came up trying to do 
this to the private industry, I would be strongly opposed.  
 
Rep. Karls:  While I can sympathize with all your opinions, I still go back to my experience 
on a state licensing board where we had the box.  There were many situations where it was 
not a major felony.  Once they explained it and showed their documentation, etc., we would 
issue a reciprocal license.  I still feel the employer should have information.  There is a need 
to know.  Even though we are starting in the public sector, what happens next it will be in the 
private sector.  I have a hard time supporting this bill. 
 
Chairman Kasper:  The employer will find out after the interview is granted.  Then they can 
do the background check.  It might take a little longer to find out.  
 
Rep. P. Anderson:  If Target and Walmart can do this, then I think the state of North Dakota 
can do this. 
 
Chairman Kasper:  We might disagree about that. 
 
Rep. Rohr:  Now there is such a need for workforce in North Dakota.  When we had many 
job applications before, we would use that box to narrow down our applicants.  I think this is 
a good bill.  
 
Rep. B. Koppelman:  What is the ultimate intent of this bill?  Is this intended to be a first step 
to show the private sector that it could work so that we can force them to do it, or is it just 
simply to set an example and never intend to force the private sector to do this? 
 
Chairman Kasper:  We have to take the bill on the merits of the bill.   
 
Rep. B. Koppelman:  I am supportive of this effort, but I would be very opposed in any 
application in the private sector, because I think the private sector is starting to do this on 
their own because of the lack of people to fill positions. 
 
Chairman Kasper:  The bill does not impact the private sector. 
 
Rep. Schneider:  There are no plans to do that for the private sector. 
 
A roll call vote was taken.  11-2, 1 absent. 
 
Rep. Laning will carry the bill. 
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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to create and enact a new section to chapter 12.1-33 of the North 
Dakota Century Code, relating to limitations on public employer consideration of criminal 
background. 
 
 

Minutes:                                                 3 Attachments 

 
 
Chair Larson opens the hearing on HB 1282. Senator Osland was absent. 
 
Mary Schneider, District 21 Representative, testifies in favor (see attachment #1) 
 
(5:10) Senator Myrdal: I commend you for bringing this; I believe it is important legislation. 
Why did you leave out private? Is it to get it going and approach it at a later date? 
 
Representative Schneider: Sometimes we’re afraid of change in North Dakota. I thought it 
would be a good example to start with public employers and show that it had good results 
without a lot of extra work. 
 
Senator Luick: Would the House be okay with us including private, or is it something we 
should just run with? 
 
Representative Schneider: I think it would have been an issue in the House, but I do think 
it’s good for our workforce, businesses and ex-offenders overall. However, I don’t think the 
House is ready for that action. I will respect whatever you do with the bill. 
 
Vice Chairman Dwyer: I see that the House specifically added that it doesn’t apply to school 
districts. I’m sure that was an important part of their consideration. 
 
(7:10) Sister Kathleen Atkinson, Director of Ministry on the Margins, testifies in favor 
(see attachment #2) 
 
Senator Luick: What’s your opinion on including private? 
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Sister Atkinson: Personally I like it, but my reality says if we can get this first step to happen, 
we can add it in later years. I believe that any action will move it better than trying to go too 
large.  
 
(13:20) Christopher Dods, ND Catholic Conference, testifies in favor 
 
Dods: In 2016 Pope Francis declared the year to be a year to reflect on mercy. The state is 
an actor of mercy because the state should reflect the idea that no one should be set aside 
completely because of their acts. They may not be qualified for a job, but no one should be 
judged entirely by their worst acts. That is the nature of mercy and the one thing the state 
can do- to give someone another chance. We strongly support this bill and the concept. We 
wouldn’t mind seeing it go to private, but we do what’s practical. 
 
(15:45) Travis Engelhardt, Director of Human Resources for the Department of 
Corrections and Rehabilitation, testifies in favor (see attachment #3) 
 
Chair Larson closes the hearing on HB 1282. 
 
 
Senator Myrdal: Motions for a Do Pass 
Senator Luick: Seconds. 
 
A Roll Call Vote was Taken: 5 yeas, 0 nays, 1 absent. Motion carries. 
 
Senator Myrdal will carry. 
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