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Handouts 1-5 

 
Chairman J. Dockter: Opens the hearing on HB 1243 
 
Rep. Louser: Introduces the bill. Recording of property easements was 
brought to my attention by a constituent.  In my business we represent buyers 
and sellers and the process has always been the same. We have a 
transaction in writing and we submit that to the title company to do a search of 
title and that lead us to closing. Either the seller has an abstract of title which 
takes them back to when North Dakota became a state and shows the chain 
of title and all the transactions that have occurred on that property. Or the 
owner has that opportunity to buy a title insurance policy to guard against any 
title defects. An easement is the right to cross over or use somebody’s 
property.  That is a legal document that is a written document. We rely on 
companies to search title. If an easement was granted by a property owner 
and was never recorded there is no way, the title company or anybody doing a 
search can find that agreement. Someone has the right to use that property 
and the new property owner have no knowledge or record that someone has 
the right to cross onto their property. The offers to purchase that we use have 
language that says the seller will provide clear title. There is nothing in law 
that says those easements need to be recorded. Someone can get an 
easement and hold it for years then say I have a right to cross over and use 
your property. Deeds are recorded, this is a legal description on a property 
and I believe should be recorded. This bill does not suggest retroactively 
record easements. The intent of this bill is for all easements going forward if it 
were to pass to record all easements within 180 days. The lack of recording 
an easement is unsafe to the current and future property owners.  
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Rep. Johnson: Could you give us the type of easements? 
 
Rep. Louser: We are talking about an easement in writing that was 
negotiated between the property owner and the person requesting the 
easement. The easement is not underground, but the utility more likely is what 
is underground. The easement is the document that is being recorded, that 
grants the right to use the property. That right follows the property. 
 
Rep. Johnson: Within the statute is there a provision for abandonment of 
easements? 
 
Rep. Louser: Not in the proposed bill draft, no.  
 
Rep. Johnson: Anywhere in the code after a certain number of years any 
unrecorded easement that may crop up is deemed abandoned after so many 
years?  
 
Rep Louser: That would best be answered by someone who will be speaking 
in opposition to the bill regarding the title industry.  
 
Rep. Adams:  How would this statute affect rural water easements? 
Sometimes it takes years to get those in place.  
 
Rep. Louser: This would be for all easements going forward to be recorded 
within 180 days. If it takes a couple of years to get the easement in place, 
once the easement is granted and in place this statute would require it to be 
recorded within 6 months. If there are multiple easements for multiple property 
owners for that purpose, the person receiving the easement would either 
record each one individually or as long as they are within the 180 days would 
require the easement to be recorded for public record.  
 
Rep. Ertelt:  On the second page regarding unrecorded instruments that 
would be valid, unless it falls within the 16 categories of easements any other 
instrument would not fall under this?  
 
Rep. Louser: That is correct.  
 
Rep. Hatlestad:  Why 6 months? Why not immediately once the transfer of 
title?  
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Rep. Louser: The title companies once they do closings immediately record 
so that a mechanics lien can’t be filed the day after closing. I thought that was 
appropriate time frame because I thought it was a fair compromise. 
 
Travis Zablotney: Constituent and farmer from Minot area who bought 
property for ag use and for development. It’s my belief that property owners 
rely on the systems around them to be certain they have 100% ownership of 
their land, many times they are unaware of things that are there. I was part of 
negotiating an easement with the Sandpiper Pipe line in the Enbridge 
Company. Those looking for easements, typically write those agreements. 
Those are written in their favor, not the property owners favor. Most property 
owners are unaware of their rights or the pitfalls in property ownership and 
therefore will just sign the easement agreements without further research. In 
relying on the title company and the attorney’s opinion, all those that are there 
to assist you in the transaction, they missed an easement that existed that had 
never been recorded. I had bought title insurance on one of the properties and 
wanted to simplify that process. The title insurance policy says exemption 
from coverage easements or claims of easements not shown by public 
records. Even my title insurance that I rely on as a public citizen would not 
protect me from an undiscovered and unrecorded easement. I went through 
the process and closed on the land, there was no easement shown, we wrote 
a letter to the seller to get their sign-off on the easements that existed and 
they said yes this is what we know exists. It was ultimately discovered in the 
process of engineering, they discovered there was a water pipeline that would 
inhibit us from doing what we wanted to do without that pipeline being moved. 
Discussion with the pipeline easement person the option I was given was to 
move the pipeline at my cost. The easement was pulled from the files in 1974 
and had never been recorded. My interest is in the future, in other property 
owners and in other citizens of the state. I anticipate opposition comes from 
the fact that the companies that have been granted easements have not 
completed their job to secured the agreements they have. The system is in 
place, but why do we have the system if it’s not required to be use?  They 
have not done their jobs by securing these easements and are here out of fear 
as to what could occur and what might happen in their organizations because 
they have unrecorded easements either intentionally or unintentionally or due 
to mismanagement. My interest is to prevent the situation from happening to 
me again and for the general public. An easement is valid regardless if it is 
recorded or as long as it is discoverable. What was described to me as what 
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discoverable means is somehow known or gotten some knowledge that it 
could exist.  
 
Todd Kranda: Attorney for Kelsch Ruff Kranda Nagle & Ludwig Law Firm. 
(Handout #1). Mr. Kranda read his testimony.  
 
Rep. Ertelt: Could you give detail of the specific circumstances of what would 
not fall in to 180 days? Also what time frame would you need?  
 
Mr. Kranda: The speakers after me are the intended companies that have 
these examples.   
 
Rep. Johnson: Is it regular practice of petroleum companies to not record 
easements? Or is there some out there that are not recorded and what would 
that cost be?  
 
Mr. Kranda: I don’t think it is cost, it’s just problematic in terms of completion. 
The material and information they have to complete before it’s even a 
recordable document takes time. For the pipeline, how long does it take to 
have a final descriptive location, pipelines may start out at a certain location 
and then there are adjustments. Recording an easement prematurely may not 
be accurate so they do have to wait for a while.  
 
Rep. Johnson: So you are saying it is the regular practice of the petroleum 
companies to record easements?  
 
Mr. Kranda: Absolutely.  
 
Rep. Hatlestad:  It says current law already provides adequate protection, the 
person that just spoke that does not seem correct. Can you explain? 
 
Mr. Kranda: If his buyer knew about, there is a warrantee, a title they certify 
that there isn’t anything. And if there is something fraudulently passed to him, 
he has a potential claim. There are protections other than the law saying it’s 
not valid against you if you are an unknown good faith purchaser unrecorded 
documents such as that.  
 
Rep. Hatlestad:  You said fraudulently, but if I didn’t know it existed and sold 
it to you and you discover it. How does the law protect?  
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Mr. Kranda: The general process is that a good faith buyer is not bound by 
unknown unrecorded easements or other liens or encumbrances they are void 
to that good faith buyer. If the seller knew and didn’t disclose there might be 
some problem with the full disclosure and signing a warrantee deed that says I 
have good title no encumbrances.  
 
Katelynn Weiss: Landman for Oasis Petroleum.  (Handout #2) Read 
testimony. 
 
Rep. Longmuir: After you have your as-builts then you record the 
easements?   
 
Ms. Weiss: Correct. 
 
Rep. Longmuir: So sometimes that takes longer than a year? 
 
Ms. Weiss: Correct. 
 
Rep. Ertelt:  Can you explain as-built?  
 
Ms. Weiss: An as-built is created and a survey drawing after the infrastructure 
is put in so the exact location of the pipeline is what is the record.  
 
Rep. Hatlestad: You are not opposed to the registration or the filing of the 
easements but the timeline? 
 
Ms. Weiss: Inaudible.  
 
Rep. Adams: When you do the pipeline do you do all the easements at once 
or on each section?    
 
Ms. Weiss: After the whole pipeline has been installed.  
 
Rep. Johnson: You complete the as-built after the pipeline has been 
installed? Then you record easements? 
 
Ms. Weiss: Correct 
 
Mike Dewald: Landman with Petro-Hunt LLC. (Handout #3). He read his 
testimony.  
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Chairman J. Dockter: So basically this is a timing issue, why you are 
opposed to 180 days?  
 
Mike Dewald: That’s correct.  
 
Vice Chairman Pyle: What would be a reasonable amount of time?  
 
Mr. Dewald: It depends on the project; it could be in the works for years.  
 
Rep. Ertelt:  What type of agreement do you enter into with the landowner to 
allow you to do the construction prior the easement being recorded? 
 
Mr. Dewald: We get the full easement first and that allows for the ingress or 
regress to put in the utility that we need to put in. We don’t want to record that 
easement until we have the as-built survey so we have the exact location so 
there is one recording of the easement.  
 
Rep. Ertelt:  Would you be amenable to a provision that will allow for these 
certain circumstances with construction so that it would allow you to do the 
recording after the construction is complete? So it wouldn’t fall under the 180 
days, that is would allow you to do the as-built?  
 
Mr. Dewald: I haven’t seen a need for quick recording just accurate recording. 
So I don’t think there should be a change.  
 
Rep. Adams:  What is a landman? 
 
Mr. Dewald: Landman can review records and have the title done, oil and gas 
leasing is done off of that. We can contact land owners for location for well 
pads and pipelines, and roads.  
 
Rep. Johnson: I believe accuracy is the issue with this bill it is recordation at 
all whether an easement is accurate or inaccurate. It needs to be recorded so 
the property purchaser is on notice that this exists. Do you get separate 
easements for the right away and a different one for taking of minerals?  
 
Nick Hacker: ND Land Title Association (Handout #4)  
 



House Political Subdivisions Committee  
HB 1243 
1/18/2019  
Page 7  
   

 

Rep. Johnson: Can you foresee an amendment? Or a change in the 
language to accommodate the industries that you described? 
 
Mr. Hacker:  We believe there is already protections in statute. Not all 
easements are intended to be permanent.  
 
Rep. Johnson: You are talking about a cause of action at a future date and I 
am talking about the purchaser of that property.  
 
Mr. Hacker: Regardless of what numbers are picked there is unintended 
consequences that are created by that number. We don’t feel there is an 
issue. The issue is unrecorded easements. To solve unrecorded easements 
by ordering a survey of the property and an inspection of the property. We can 
provide additional coverage to a buyer that asks for what’s called extended 
coverage title insurance.   
 
Rep. Fegley: We should be looking at some sort of intent of easements filed 
so at least the land purchaser would know what is happening. Do you have a 
comment on that?  
 
Mr. Hacker: We don’t feel this is a fix. These companies have great interest in 
recording the easements. We appreciate the fact they go through the work of 
actually surveying precisely where the pipeline was going to lay. That wasn’t 
the practice several years ago.  
 
Rep. Hatlestad:  If there is an unrecorded easement and I buy the property 
and it’s not disclosed that easement is dead?  
 
Mr. Hacker: Yes 
 
Rep. Hatlestad: The issue isn’t where the easement should be recorded, the 
question is time? If you want to protect your easement you have to record it, is 
that right? 
 
Mr. Hacker: Exactly, I may not want to protect my easement.  
 
Rep. Hatlestad:  But something over an extended timeframe, you would want 
to record it?  
 
Mr. Hacker: Yes, no question.  



House Political Subdivisions Committee  
HB 1243 
1/18/2019  
Page 8  
   

 

 
Rep. Ertelt:  About the intention to bind to future land owners, isn’t that 
something would or could be specified in the easement itself?  
 
Mr. Hacker: Absolutely.  
 
Zac Smith: ND Rural Electric Cooperatives: The language in the bill says an 
instrument, being the easement in this case, has to be recorded within 180 
days to be valid. It creates question for me, if I have an easement and it has 
not been recorded within 180 days. The way I read this that’s invalid. I don’t 
think the language is clear.   
 
Rep. Johnson: It’s perspective and maybe that can be written into it.  
 
Mr. Smith: The important thing is to make it precise.  
 
Rep. Johnson: Rep. Ertelt suggestion was because of the length of time it 
takes the industries to negotiate easements that the industries determine as a 
term of condition of that document when it is reasonable to record that 
document.  
 
Rep. Simons:  What is the recourse for land owner that buys land?   
 
Mr. Smith: In our case that has not been an issue so I can’t speak to it.  
 
Rep. Simons: It is a long process and I understand why they are here talking 
about this. You don’t want this to overcorrect, is that correct? 
 
Mr. Smith: I represent electric cooperatives not the oil industry.  
 
Michael Humann: Surface Division Manager with ND Dept. of Trusts Lands; 
(Handout #5). Read his testimony.  
 
Rep. Longmuir: The state records no easements, is that correct?  
 
Mr. Humann: At this time no, we put that on the companies to have them 
record the easements.  
 
Rep. Hatlestad:  Do you consider right of ways an easement?  
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Mr. Humann: Rights of ways can be easements. Rights of ways can be a 
permit. Rights of ways can be a letter of permission. Right of ways is a larger 
category that we would consider an easement to be a part of.  
 
Rep. Hatlestad:  I assume you not selling the land then, so there would be no 
invalidation of your agreement? 
 
Mr. Humann: We aren’t actively selling property.  
 
Rep. Hatlestad:  If we did not have a recorded easement that when I bought 
the property that easement that you had with someone else is invalid? 
Therefore, if you sell the property any agreements you had is gone because 
you didn’t record it?  
 
Mr. Humann: I think that is what they are trying to do with this bill, but that is 
not that agreement still exists because it is a contract 
 
Rep. Hatlestad:   I don’t understand, he says its invalid and you say it’s legal? 
 
Dave Grarner: Assistant Attorney General Represents the Dept. of Trust 
Lands. It’s only void against the subsequent purchaser. We aren’t in the 
business of selling land the way other people are. It wouldn’t create as 
common of an issue. You have issued these easements under private 
negotiation, if the state does sell the property there are protections shouldn’t 
require the termination of the agreement.  
 
Rep. Hatlestad:  You are saying the state doesn’t have to abide by the law?  
 
Mr. Grarner: I’m saying land owned by the state isn’t exchanged as often as 
privately owned property. If we do issue an easement that affects state owned 
property and we do sell it, it’s less common than privately owned land. The 
state does sell property that is affected by an easement. It is then the state’s 
obligation to inform the purchaser. The easement owner is required to inform 
the purchaser even if it’s not recorded.  
 
Rep. Johnson: The goal of the bill is to avoid cause of action because the 
purchaser is on notice of that easement that has been recorded. You could 
have a 100-year-old easement and someone has a right to that.  
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Mr. Grarner: That person has the problem not the parties that negotiated the 
sale of the property. 
 
Rep. Johnson: But through this bill requiring recording easements the 
decision to purchase that property may change because of the easement that 
is recorded. We are improving title with this bill.  
 
Mr. Grarner: You are improving title at the expense of negotiated agreements. 
You are invalidating properly formed agreements because the recipient of the 
easement has decided not to record it. Those are separate. One is purely 
based on notice and the other is contract law.   
 
Mr. Humann: We are not against recording. It’s the difference between the 
notice and the contract that has been negotiated. Recording a document 
shouldn’t invalidate it.  
 
Megan Carmeichel: Representing Tony Weiler Executive Director for the ND 
Bar Association. We are also against this bill.  
 
Chairman J. Dockter: Closed the hearing.   
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Chairman J. Dockter: Opens HB 1243 for committee work.  
 
Rep. Longmuir: Shared his credentials and work experience. Most easements are 
recorded quickly except for pipelines and transmission lines, sometimes it can be 5 to 7 
years. This is not a practical bill.   
 
Chairman J. Dockter: I agree with you and have talked to several industries about this.  
To put a time line on this is just not practical.  
 
Rep. Longmuir: The ND Land Title Association they are in opposition to this because of 
the timing of when something has to be filed.  
  
Rep. Fegley: Could we have a study that says we need an instrument they file with the 
county so people are notified. When they buy land they would know what’s going on.   
 
Chairman J. Dockter: Our options are kill it or put it into a study.  
 
Rep. Toman: The burden is on the companies to get those recorded. If they did not get it 
recorded they need to negotiate with the new land owner. 
 
Rep. Hatlestad: Nick Hacker said if you do not know and no one told you and you buy land 
easement is null and void.  
 
Rep. Johnson: The issue is not a cause of action for redress, the issue is notice to a 
potential purchaser and change of decision someone might make to purchase or not.  
  
Rep. Ertelt: There were two main issues the first being the as-built and the other being the 
effect on the existing easements. The effect on the as-built is an easy amendment and you 
could put in an exception to the 180 days. The other thing stated there is an existing 
easement already in place. It’s just not yet recorded but they have an easement to do the 
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work on the property. That easement could be recorded and then amended later as there is 
already the mechanism in law after the project has been completed. I don’t have language 
for those amendments but Legislative Council could work on it. I would like to wait and 
have an amendment drafted up.  
  
Rep. Toman:  There are unrecorded easement so if we allow an amendment are we going 
to allow unrecorded easement are we going to require that to be recorded then?  
  
Vice Chairman Pyle: We can’t go back and undo what was not known at the time.  
 
Rep. Hatlestad: Can’t we set the start bill that anything from this point on?   
 
Rep. Longmuir: Inaudible.  
 
Rep. Longmuir: Made a do not pass motion.   
 
Rep. Adams:  Second the motion.  
 
Vote: yes 10, no 4, absent 0 
 
Carrier: Vice Chairman Pyle:   
 
Carrier was later changed to Rep. Longmuir  off the recording.  
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