
2019 HOUSE JUDICIARY 
 

HB 1226 

  



2019 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Prairie Room, State Capitol 

HB 1226 
1/16/2019 

30895 
 

☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk:   DeLores D. Shimek 

Explanation or reason for introduction of bill/resolution: 

 
 Relating to the collection of property by affidavit and the effect of the affidavit. 
 

Minutes:                                                  1 ,2 

 
Chairman K. Koppelman:  Opened the hearing on HB 1226. 
 
Rep. Boschee:  Introduced this bill.  (Attachment #1) (:55-3:14) 
   
Chairman K. Koppelman: You mentioned the $50,000 limit.  Is there an inflator attached to 
those sections of real property? 
 
Rep. Boschee:  Yes that is the same threshold as personal property.  There is not an inflator 
attached. 
 
Rep. Paur:  Looking at our email it appears he doesn’t own the land? 
 
Rep. Boschee:  Correct. The lots were purchased by her husband who is now deceased so 
when he bought the land he did not put the appropriate deed on it that would then transfer to 
her. The deed has only the husbands name on it, or in order for the family to access those 
lots specially, they would have to go through the probate process.  Because it is one small 
project the costs actually increase since it is just the land they are trying to transfer so the 
cost is more than the lots are worth. 
 
Rep. Paur:  So she doesn’t own it so how is releasing unencumbered real property going to 
assist her? 
 
Rep. Boschee:  That is what she is asking for; just to transfer it to her ownership.  If it is not 
listed in a will or with a personal representative in terms of transferring it upon some one’s 
death you can go through an affidavit process.   
 
Chairman K. Koppelman:  How do you determine if the property is unencumbered?  
 
Rep. Boschee:  I did look at the testimony last time.    
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Lonnie Hass, Son of Margaret Hass:  Discussed the lot in the outskirts of Bowbells, ND; 
that his mother is trying to get in her name.  Said she has no recourse except to go through 
probate and that is going to cost more than the lot is worth. Mom is paying the taxes on it 
which is a property which she does not own legally. I am hoping that you will approve this. 
 
Opposition:    
 
Nick Hacker, ND Title Land Title Association:  We understand the challenge that 
landowners have with trying to convey that real estate.  Probate process is a very important 
one.  The process is about find out all the other people we don’t know that may have an 
interest in the real estate.  Unfortunately, this could cause more pain down the road.  There 
is a difference between possession and ownership.  The probate process is very important 
to us.  This could cause some unintended consequences for real estate.  We would hope the 
committee would oppose this bill. 
 
Representative Jones: How expensive is to do a quiet title? 
 
Nick Hacker:  It could be from $700 on up.  If you own minerals it can cause a problem and 
if it is processed.  It is too bad this family already probated everything and dealt with 
everything that was owned by the estate, but they missed a piece of land and that is common.  
They probably need to reopen the probate. 
 
Chairman K. Koppelman:  Is there a way to do that without the help of an attorney? 
 
Nick Hacker:  Someone would self-represent, but that can create problems too.  There are 
alternatives, but that takes place before a person passes without probate. 
 
Chairman K. Koppelman: I am thinking about specifically surviving spouses.  That is 
probably typically where it is used most often.  What is the different if there is a TOD on the 
title; you don’t do a title search or insure clear title and later you might have the problems you 
are talking about.  
 
Nick Hacker: We still don’t know who would have an interest in the real estate.  We are 
going to require the same action regardless. 
 
Chairman K. Koppelman: When those transfers take place you don’t know who has another 
claim on the title. 
 
Nick Hacker:  Whether it was the county looking to collect taxes; they would not really know 
who to collect taxes from. 
 
Chairman K. Koppelman: Has the TOD caused any problems. 
 
Nick Hacker:  If the TOD is recorded after the death then we will still have to probate no 
matter what.  How do you know the property is unencumbered?  Many different ways it can 
have liens on the property and we don’t know who the heirs are.   
 
Chairman K. Koppelman:  The other sections of code deal with personal property. 
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Nick Hacker:  There is a difference in dealing with real property 
 
Tony Weiler, The Executive Director of the State Bar Association: Would like to have 
you hold the bill for further opposition testimony from Mr. Blaine Johnson.  There are 
procedures in place to protect title on property with the heirs.  There is a court self-help center 
too.  This statute is intended to deal with personal property. 
 
Debbie Kroshus, Burleigh County Recorder: (Attachment #2) Read testimony. (25:52- 
29:00) 
 
Rep. Paur:  Discussed the description of the real property. 
 
Debbie Kroshus:  Not necessarily.  People come in with their tax statement and there are 
discrepancies on the tax statements. 
 
Recess until Monday. 
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Chairman K. Koppelman:  Reopened the hearing on HB 1226. 
 
Opposition: 
 
Blaine Johnson, State Bar Association and Crowley Fleck PLLP: (Attachment #1) (:30-
10:31) 
 
Representative Jones:  Do you see any way where we can we set a lower threshold that 
says if it is under $10,000 something would be less? 
 
Blaine Johnson:  It is a common issue especially with mineral titles.  There are a number of 
recommendations and have outlines and will present to the committee. Instead of obtaining 
and attorney to create probate it is typically a self-help affidavit that would be completed and 
turned into a probate raster or member of the court that would review that to make sure it is 
properly filled out.  California is one that have a well thought out and detailed process. I would 
recommend the committee to consider if we are focusing on mineral title issues with respect 
to avoiding probate you may wish to establish an amount of mineral acres rather than a dollar 
amount.  
 
Chairman K. Koppelman:  If you have an overview of what other states have done; are 
there any you would consider good? 
 
Blaine Johnson:  California is one of the best flushes out statutes in existence since 1999 
for real property. Our court does have an informal system. 
 
Rep. Paur:  Did I hear you cannot transfer property with an affidavit even if this bill was 
passed? 
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Blaine Johnson:  Our current law requires a written instrument with a provision for the 
verbiage.  It is inefficient to transfer real property and if this law was passed I would still 
question it.    
 
Rep. Paur:   We would have to be through with the affidavit. 
 
Hearing closed. 
 
Chairman K. Koppelman:  Selected a Subcommittee:  Rep. Paur, Chairman; Rep. Jones and 
Rep. Buffalo. 
 
 
 
 
 
 
 
 



2019 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Prairie Room, State Capitol 

 

HB 1226 
1/23/2019 

31351 
 

☒ Subcommittee 

☐ Conference Committee 

 

Committee Clerk:   DeLores D. Shimek 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the collection of property by affidavit and the effect of the affidavit. 
 

Minutes:                                                  1 

 
 
Members present: Rep. Paur, Chairman, Rep. Buffalo, Representative Jones: 
 
Rep. Paur: opened the subcommittee hearing on HB 1226. 
 
Rep. Paur: Spoke to about the Christopher Joseph who drafted this bill is transferring it to 
our Century Code.   California and this bill are the same as ours.  The difference is one 
requires 30 days and one requires 40 days after death.  It also has different dollar amounts 
from $50,000, $20,000. Those are the only differences between California and this bill.  
 
Representative Jones: Someone was complaining that we didn’t have a requirement for a 
death certificate.   (Attachment #1) Nebraska Legislature.  Maybe Christopher Joseph could 
rewrite this so the committee can review it.  
 
Rep. Paur:  Noticed there is no death certificate be necessary. Thank you for noticing that 
death certificate was needed. The thirty days and dollar amount various by states. 
 
Representative Jones: There is some wording in that you should notify all the interested 
parties and I like that because it leaves the door open for anyone who might have a claim. 
 
Rep. Paur: Rep. Jones noticed in the bill there is no provision for presenting a death 
certificate. 
 
Representative Jones moved that we amend the bill before us to include the language similar 
to what we have in the Nebraska document with a copy of the death certificate.   Seconded 
by Rep. Buffalo. 
 
Motion carried. 
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Rep. Paur: Just so the interested parties are satisfied.  Will bring the proposal as an 
amendment to the committee.  Need to require an affidavit.  Rep. Jones brought up some 
things we want in this bill.   We probably will have to amend it. 
 
Representative Jones: In committee discuss there was no reference to a copy of the death 
certificate.   
 
Chris Joseph:  We could so that in a subsection for proof of death.  
 
Representative Jones:  Can you put together something for an amendment to add to the 
bill using Nebraska’s example. 
 
Rep. Paur: Would there be notification in the paper? If they sign an affidavit they claim there 
is no prior liens; then they have a legal claim.  This is only for real property and the claim will 
be filed where the property is located. 
 
Representative Jones:  This refers to unencumbered real property. 
 
Chris Joseph explained the proposal to the committee with these changes. Will work on a 
proposed amendment for the committee to work with using Nebraska example. Will bring it 
to the committee.    
 
Closed  
 
  
 
  
 
 
 
 
 
  
 
 
 
 
  
 
 



2019 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Prairie Room, State Capitol 

HB 1226 
1/28/2019 

31532 
 

☒ Subcommittee 

☐ Conference Committee 

 

Committee Clerk:   DeLores D. Shimek 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the collection of property by affidavit and the effect of the affidavit. 
 

Minutes:                                                  1 

 
 
Members present:  Rep. Paur, Chairman, Rep. Jones; Rep. Buffalo 
 
Rep. Paur reopened the subcommittee hearing on HB 1226. 
 
Rep. Jones: (Attachment #1) This amendment proposed covers all the important points they 
brought up.  The affidavit would have to be filed in the courthouse where the property is 
located.  I this would provide what we would need for protection.  I think it is a good addition 
to the bill, 
 
Rep. K. Koppelman: As a subcommittee you can receive subsequent amendments and 
impute.   
 
Additional information: 
  
Blaine Johnson, Chair of the Real property of the State Bar Association of ND:   I greatly 
appreciate the things you have been working on.  Under subparagraph a. subsequent will 
should be changed.  We are not doing anything with a will if one should exist. The affidavit 
should state that the decedent died either in testate with a will or without a will. The most 
recent will that would be in affect gives the title examiners time to review the terms of the will 
to be sure they conform to the affidavit. I appreciate that the statement is now made under 
the penalty of prudery, which is a criminal offense.  Best language comes out of California 
and I don’t have that with me.  That language Specifies the affiance is liable to any individual 
that value of the property that would be transfer. Specifies that the affiance is liable to any 
individual that would be liable for the transfer of the property. Suggest the affidavit include a 
copy of the will that is recorded and that gives the opportunity of title examiners to determine 
the terms of the will. I would suggest that the affidavit include a statement that the affiance 
has checked any outstanding creditors and there are no outstanding claims.  All the heirs 
should be send the affidavit unless all the heirs are attesting to it so notice could be forgone. 
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I would ask the subcommittee to consider the unencumbered language if the purpose of the 
legislation is to allow real property to be transferred in an estate valued at less than $50,000 
so that would make it a little cleaner.  This legislation is directed toward mineral rights and in 
most worlds the tracts would run more than that $50,000 so we have to figure out how to 
value those minerals.  It would run $2000-$3000 to get those done so those are things to 
consider. 
 
Rep. Jones:  If there is a legitimate claim out there they should be covered for the value. 
1. Will; 2 Existing liens, 3 The original will should be attached.  Otherwise there should be a 
statement to that effect. We are trying to address small lots of land that were not deeded to 
both the husband and wife.  I was not thinking of mineral rights.   
 
Blaine Johnson:  If this was limited to surface tracks it would be far more simplistic.  Those 
surface tracks have a tax assessed values on them from the tax rolls. Mineral title is more 
complex. 
 
Rep. Jones: Maybe we should review this amendment and see if we can limit it to surface 
property rights.   
 
Blaine Johnson:  Since the bill was based on Nebraska law they don’t really have the same 
concerns in regard to minerals rights issues. 
 
John Ward, Lobbyist Representing the ND Land Title Association:   We echo a lot of the 
same concerns.  We have suggested revisions that we think would be advisable.  Nebraska 
has managed to insure over these in the state.  There may be other sections of the code that 
relate to the ability to relay property in ND that should be modified.  There could be a lot of 
sections that could be affect by this bill. 
 
Rep. Paur:  Could you please email your concerns to me. 
 
Recessed. 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to the collection of property by affidavit and the effect of the affidavit.  
 

Minutes:                                                  

 
Subcommittee members: Chairman Paur, Representative Jones, Representative Buffalo 
 
Opened subcommittee hearing at 9.28 on recording #32544.  
 
Chairman Paur: I move to move the amendments to the full committee and to adjourn the 
subcommittee.  
 
Representative Jones: Second.  
 
Voice Vote: Motion carries. Subcommittee is dissolved.  
 
Meeting closed at 10.15 on recording #32544.  
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Representative Paur: The gentleman from the attorney’s office for the land 
was concerned that we didn’t address mineral rights. I told that to Joseph, and 
he said that neither does Nebraska, but we could further amend it to include 
mineral rights.  
 
Chairman Koppelman: I’m not sure Nebraska has as much of an issue with 
mineral rights as we do.  
 
Representative Paur: Motion to adopt amendment 19.0710.01001.  
 
Representative Buffalo: Seconded.  
 
Rep. Vetter: I’m curious, I don’t see anything changed with the unencumbered 
real property, wasn’t that one of the issues? There was a huge issue with this 
and I think many people testified against that.  
 
Chairman K. Koppelman: I don’t think that the amendments address all of 
the components of the bill. These amendments would clean up the bill, but 
wouldn’t negate the concerns of the opponents?  
 
Rep. Paur: Christopher Joseph highlighted the concerns on the bill.  
 
Chairman K. Koppelman: All concerns were the legal recording abstracts 
and it didn’t allow for a complete title search.  
 



House Judiciary Committee  
HB 1226 
2/11/2019 
Page 2  
   

Representative Paur: I asked them to send their concerns and they were all 
addressed in the amendment except for ……. (can’t hear due to technical 
difficulties). 
 
Chairman Koppelman: Ok, now here this is from John Ward, and he didn’t 
testify so that might be additional testimony.   
  
Voice Vote: Motion carries.  
  
Meeting recessed at 9.28 on the recording.  
 
Meeting reopened at 10.15 on the recording.  
 
Representative Roers Jones: In light of not having a resolution, I move a do 
not pass.  
 
Representative Vetter: Seconded.  
 
Roll Call Vote: 11 yes, 3 no, 0 absent.  Motion carries for a Do Not Pass as 
amended on HB 1126. . 
 
Floor assignment: Representative Roers Jones  
 
Hearing concluded.  
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