
19.0840.01000 FISCAL NOTE
Requested by Legislative Council

01/07/2019

Bill/Resolution No.: HB 1217

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $0 $0 $0

Expenditures $0 $0 $0 $0 $0 $0

Appropriations $0 $0 $0 $0 $0 $0

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties $0 $0 $0

Cities $0 $0 $0

School Districts $0 $0 $0

Townships $0 $0 $0

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

HB 1217 enacts a new section to N.D.C.C. Chapter 49-02 requiring the Commission, upon petition, to determine if 
government is in competition with private industry.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

The fiscal impacts of HB 1217 are unknown due to the Commission's inability to determine prospectively if and how 
often the new section may be used, and what the results might be. Subsection 2 of Section 1 of the bill could have 
fiscal impact because, in order to meet legal and due process requirements for processing a case, the Commission 
would incur costs. These could include publication costs and the costs of hearing officers and attorneys. Also, if the 
commission finds an agency or institution is in competition with private business and directs the agency or institution 
to cease the activity, that agency or institution could be impacted fiscally. If this section is used extensively, there 
may be a large fiscal impact. Subsection 6 of Section one of the bill could also have fiscal impact on any agency or 
institution the commission permits to continue in competition with private business, if the commission assesses a fee 
for that activity.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

There is no expected fiscal impact on revenues.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

The impact on expenditures is unknown. To the extent that the new section is used will determine the fiscal impact 
on expenditures, both for the commission and for other agencies and institutions. See response to 2B, above.



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

The impact on appropriations is unknown. See responses above.

Name: John Schuh

Agency: Public Service Commission

Telephone: 701-328-2421

Date Prepared: 01/09/2019
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Explanation or reason for introduction of bill/resolution: 

 
Relating to competition between the government and private industry and to require a report 
to the legislative management 
 

Minutes:                                                 Attachments 1, 2, 3, 4 

 
Chairman Kasper opened the hearing on HB 1217. 
 
Rep. Nathan Toman appeared in support.  This bill allows a person to petition, in this case, 
the public service commission, and complain that they are being competed against and then 
the public service commission would determine if that is true based on Lines 15-19 if any of 
them would come into play.  If not, then they would order the state or any government agency 
to cease their competition.    
 
Rep. Rohr:  Give an example. 
 
Rep. Toman:  It is a free market idea to keep government honest.  We are looking at funding 
ag. mitigation or setting up a state ag. mitigation bank.  There are already companies that 
are doing mitigation work for airports and highways.    
 
Rep. Rohr:  You don’t see this as retroactive? 
 
Rep. Toman:  Correct.  We might need to tighten up some of this for say the bank or the mill 
because we all know we get those profits and that helps fund state government, and we don’t 
have banks going out of business because we have a state bank or being competed out of 
business. 
 
Rep. C. Johnson:  Referring to Line 16, Subsection b, if a private enterprise comes in with 
a bid that is 9% higher than the state agency, that would require them to take the higher price 
option there? 
 
Rep. Toman:  It is kind of an arbitrary number I picked.   
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Chairman Kasper:  You have indicated you have not had any complaints from private 
business regarding this bill.  It simply is a philosophical bill from your perspective?  
 
Rep. Toman:  Correct.  
 
Chairman Kasper:  Do you have an amendment you want to introduce? 
 
Rep. Toman:  I have two amendments, but talking with some of the agencies, I would rather 
present one amendment that is clean with some of those statutory things.  I wouldn’t ask you 
to work on the amendment, but I would like if we could come up with an amendment to 
present to the committee to fix some of these things that were missed before it was submitted. 
 
Chairman Kasper:  Do you have the amendment.   
 
Rep. Toman:  I have an amendment that cleans up some of the language that I missed, but 
talking with a couple of the agencies representatives before this hearing, we talked about 
working on an amendment together to clean up some of their concerns on this. 
 
Chairman Kasper:  How long do you think that would take? 
 
Rep. Toman:  I would hope to start working on it today and get it tomorrow. 
 
Chairman Kasper:  The problem this bill has a fiscal note.   
 
Rep. Toman:  I don’t think that any of the amendments we would be working on should alter 
that. 
  
Opposition 
 

Sherry Neas, Office of Management and Budget, Central Services Division, appeared 
in opposition.  Attachment 1.  (9:05-13:31) 
 
Rep. Schauer:  Have you been in contact with the public service commission as far as these 
concerns? 
 
Sherry Neas:  OMB has been in contact with the public service commission and they will be 
testifying later. 
 
Rep. Rohr:  Can you think of any examples where the private industry could have done the 
business cheaper and more efficiently than the government entity? 
 
Sherry Neas:  I cannot think of anything right off.  A lot of times as __, there is this decision 
whether you do something in house or outsource.  With budget cuts, there is a lot of that 
going on now.     
 
Rep. Hoverson:  It seems like a philosophical idea.  It seems like your concern is whether 
or not everybody is able to sell and have equal access to contracting with the state.  I 
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understand the bill to indicate if private industry can do the job, the state should not unless 
there is a compelling public interest or statutory mission.  Is there a difference there?   
 
Sherry Neas:  The angle of my testimony is specific to procurement and the existing laws 
that allow purchases and contracts directly with government.  The bill itself is broader than 
the scope of my testimony.  One of the primary concerns is the existing state agencies that 
have authority to perform functions or provide goods or services.  This bill would allow them 
to be challenged, so they would be in defense mode about something that they have existing 
statutory authority, and the conflict is this is an administrative process that would be 
challenging statue. 
 
Rep. Hoverson:  Isn’t that the point he was trying to make?  
 
Sherry Neas:  That may be the intent of the bill.  OMB is willing to have more conversations 
if there is an amendment on the bill, but as written, those are the problems we do see that 
challenge existing statutory authority. 
 
Chairman Kasper:  To me Lines 16-17 are the heart of the problem of this bill.  How can 
you possibly determine that statement when there are hundreds of contracts out there?  
 
Sherry Neas:  If there is something that government is doing and there is a possibility that it 
is not an efficient, effective way to do it and there was a challenge, there would have to be a 
very detailed analysis process which would have to consider more than just cost.    
 
Rick Gardner, Director, Rough Rider Industries, appeared in opposition.   (20:58-26:29) 
Attachment 2. 
 
Rep. Schauer:  How much pay do the inmates get per hour? 
 
Rick Gardner:  We do not have a cap on inmate pay, so if a lifer is working out at industries, 
he can continue to get pay raises for his employment there which is almost unheard of in the 
United States.  On average, it is roughly about $1.67/hr. 
 
Rep. Schauer:  In the private sector, that $1.67 would be anywhere from $12-$15 depending 
on experience. 
 
Rick Gardner:  That is true.  If something was to be run through our PIECP, it allows us to 
participate in interstate selling of our merchandise, and they would get prevailing wage in 
that.    
 
Rep. Schauer:  Have you calculated if you went to the private sector wages for your inmates, 
how much loss to your program? 
 
Rick Gardner:  I haven’t calculated that, but I can say prison inmates aren’t always the most 
efficient.  We have a lot of communication barriers set up.  
 
Rep. Hoverson:  Would you say there is a compelling public interest for what your mission 
is? 
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Rick Gardner:  When we turn them back, one of the biggest barriers they are going to face 
is finding a job, and so when they return back to the community, any job skills we can give 
these individuals would find the community to think that to be a compelling reason to do what 
we do. 
 
Rep. Hoverson:  I don’t think this bill would affect your mission. 
 
Rep. Schneider:  How much does it cost to keep a person in jail for a year? 
 
Rick Gardner:  Last estimate was around $40,000 a year. 
 
Rep. Rohr:  Do you think if this bill would pass, Rough Rider Industries will shut down? 
 
Rick Gardner:  It would pose great harm.  We are limited as to who we can sell to.  With the 
recent budget cuts, state agencies weren’t spending, so our revenue has been down.  State 
agencies had a 10% revenue cut.  We took a 38% revenue cut, so if this was to open up, I 
think it would be absolutely devastating to our industries. 
 
Waylen Hedegaard, President of the ND AFL-CIO, appeared in opposition.  As written this 
opens the door to several concerns.  The state bank and state mill could be viewed as direct 
competition.  This concerns me that this opens up the door to radical changes to our state. 
 
Ellen Huber, President, Economic Development Association of ND, was unable to 
appear but provided written testimony in opposition.  Attachment 3. 
 
Neutral 
 
John Schuh, Public Utility Staff Counsel, Public Service Commission, appeared in a 
neutral position.  Attachment 4. (34:00-37:52) 
 
Chairman Kasper closed the hearing. 
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Explanation or reason for introduction of bill/resolution: 

 
Relating to competition between the government and private industry and to require a report 
to the legislative management 
 

Minutes:                                                  

 
Chairman Kasper opened the meeting on HB 1217.  
 
Rep. Rohr made a motion for a DO NOT PASS. 
 
Rep. Laning seconded the motion. 
 
Rep. Louser:  I had a bill last session to propose allowing inmates to build housing.  That 
bill was turned into a study and unanimously passed the House and went to legislative 
management and unanimously rejected as a study.  The private industry jumped in and said 
this competes with us, so don’t allow it to happen.  That is what triggers Rough Rider 
Industries testimony yesterday.  I think there are safeguards in our state, and we are 
accessible to private industry and if they ever feel they are being competed, we are going to 
hear about it.     
 
Rep. Karls:  I point out that Rough Rider Industries build these strange configured desks we 
use.  I don’t know how you would afford something like that through private. 
 
Rep. Rohr:  I am supporting the do not pass, because I think there are things in place to 
make sure an imbalance.  
 
Chairman Kasper:  The bill puts the onus on the public service commission, and they 
testified they had no desire to get in the middle of that.  I also have heartburn with Line 21 
regarding the 20 days. 
 
Rep. Schneider:  I agree with all the previous comments and supporting the do not pass.   
 
Rep. Hoverson:  I like it ideologically, and he did put in there plenty of language that says 
for statutory mission or compelling public interest.  I will vote no. 
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 A roll call vote was taken.  10-4, 0 absent.   
 
Rep. Louser will carry the bill. 
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