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Bill/Resolution No.: HB 1192

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

House Bill 1192 adds a definition of ordinary high water mark to N.D.C.C. ch. 61-33.1 and adds a section requiring 
the State Engineer maintain ordinary high water mark delineation guidelines as provided.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

The proposed bill primarily impacts the guidelines maintained by the State Engineer for determining the ordinary 
high water mark (OHWM) for all sovereign lands. It is anticipated there will be an impact to the State Engineer and 
the State Water Commission in implementing OHWM delineation guidelines consistent with the requirements; 
however,without additional information from the State Engineer, the Department of Trust Lands cannot determine 
the extent of the fiscal impact.

Further, the implementation of the proposed bill would likely result in an acreage increase or decrease to the State's 
sovereign land ownership and would likely render results inconsistent with the acreage determination established by 
the Wenck Study established under N.D.C.C. ch. 61.33.1. Any such adjustment to the acreage of the State's 
sovereign land ownership will have a fiscal impact to the State, however, the Department is unable to provide an 
estimate at this time.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

The Department cannot determine the fiscal impact on revenues without additional information from the State 
Engineer. The funds in the Strategic Investment and Improvements Fund (SIIF), which include the amounts 
generated from leasing the State's sovereign minerals, will likely be impacted if the State is required to return 
bonuses, rents and royalties to its lessees.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

The Department cannot determine the impact on expenditures without more information from the State Engineer. 
The expenditures resulting from the implementation of HB 1192 will likely include costs associated with technical 
and legal expenditures, additional staffing, and the hiring of contractors as required by resulting acreage 
adjustments.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Continuing appropriation authority (N.D.C.C. §§ 15-05-19, 15-07-22) is used for pending authority to manage, 
preserve, and enhance the value of the SIIF; it is unknown if this same authority can be used for any expenditures 
relating to this bill.
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Chairman Porter:  You’re siting the Court’s decision and interpretation of what they think it 
should be. It is kind of our job as a Legislature to decide those kinds of things. When we’re 
using this to take something that belongs to someone else, is the system fair or subjective 
the way it is used? 
 
Hummert:  As far as fairness, you learn as a land surveyor, that at times is called on as an 
expert witness in land boundary issues, you learn the Court doesn’t take away and give, they 
affirm based on best evidence. This boils down to facts. We’re saying it’s a complex thing 
and the more professionals coordinate together the better. 
 
Rep. Keiser:  I want to thank you for your statement that vegetation is a primary marker as 
a determining factor. If I have a vegetation marker here, how far away is the next vegetation 
marker?  2 feet? 20 feet? 1000 feet? 100 yards?   
 
Hummert:  It depends on the stream. Our manual of survey instructions requires us to 
capture the sensuosities of the bank for an acreage determination of the uplands. So that 
could be 20-30 feet, 300 feet, whatever is necessary to accurately depict.  It could be 1000 
feet if it provides an accurate acreage determination. Whether vegetation, soil, hydraulics, it 
rains, it could be a different location tomorrow than today. It’s not finite. 
 
Rep. Keiser: You site references, Court cases. Did we have lidar when those court case 
rulings were made or other technologies? GPS?   
 
Hummert:  No we did not have lidar at that time.  
 
Rep. Keiser: Should the state of ND continue to use a system based on court cases that 
were written, I don’t disagree at the time they were written, that used what was available 
technology at that time, but they didn’t take into consideration todays situation. Correct? 
 
Hummert:  Land surveying it’s a double edge sword.  People have bought in good faith on 
property, it’s bound. As far as the technology, still a big part is going back to the original intent 
of the conveyance. 
 
Rep. Keiser: I agree, we can’t go back, but we can put into code a new definition and use it 
for the future, that would be ok? 
 
Hummert: I don’t think this definition is consistent with what we surveyors have been taught 
how to handle these issues. 
 
Rep. Keiser:  Would this bill impact directly your business in terms of volume, billing, etc. 
 
Hummert: Fundamentally it would change how we operate, how we would make these 
determinations. It going to be extreme costs to get a boundary determination based on 
hydraulic analysis. I believe to the private owner it would be a much high cost. 
 
Chairman Porter: further opposition?  Closed the hearing 












