
19.0468.01000 FISCAL NOTE
Requested by Legislative Council

12/26/2018

Bill/Resolution No.: HB 1060

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $2,900,000 $0 $5,800,000

Expenditures $0 $0 $0 $5,000 $0 $5,000

Appropriations $0 $0 $0 $0 $0 $0

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties $0 $0 $0

Cities $0 $0 $0

School Districts $0 $0 $0

Townships $0 $0 $0

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

Institutes a surcharge to be paid by employers whose employees have received unemployment insurance benefits 
at a rate exceeding the level of contributions paid into the system by the employer. Fiscal impact is the collection of 
the surcharge.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 1 provides the fiscal impact. The surcharge imposed would result in affected negative balance employers 
paying an additional amount into the Unemployment Insurance Trust Fund to account for the difference between 
their employees receipt of benefits and the contributions made by the employer. Employers whose employees have 
received benefits in excess of 150% of the contributions paid by the employer will be charged a 10% surcharge on 
the difference between benefits and contributions paid above the 150% level. 

The surcharge does not create a fiscal impact that would result in the state of North Dakota or Job Service receiving 
any additional funds that could be utilized for administrative or other purposes. As defined within the bill, the funds 
received as a result of the surcharge would be placed into the Unemployment Insurance Trust Fund. Funds within 
the Unemployment Insurance Trust Fund can only be used for the payment of Unemployment Insurance benefits to 
eligible unemployed workers. Additionally, when placed into the Trust Fund, the surcharge amount is to be credited 
to the employers account in the same manner as tax contributions, which ultimately could create a more favorable 
reserve ratio and lower the tax rate for the employer in subsequent years.

A fiscal impact will also occur, but is not as immediately measurable in that as negative balance employers pay 
surcharges, the Trust Fund balance will be positively impacted. This positive impact is projected to provide for a 
lower overall tax rate for all of the state's employers. Initial estimates indicate that overall tax rates would drop 10% 
with the implementation of the surcharge.



3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

The revenue amounts listed are the surcharge amounts that will be collected from employers based upon the 
difference between the employers contributions and benefits paid to the employees of the employer.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

The expenditure amounts reflect the cost of system changes and administrative costs associated with the changes 
associated with the bill.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

No appropriation is requested. Revenue would be deposited into the Unemployment Insurance Trust Fund and 
utilized only for payment of benefits to unemployed workers.

Name: Darren Brostrom

Agency: Job Service North Dakota

Telephone: 701-328-2843

Date Prepared: 01/03/2019
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Explanation or reason for introduction of bill/resolution: 

 
Surcharges paid by employers for employees who receive unemployment insurance benefits 
at a rate exceeding contributions paid into the system by the employer. 
 

Minutes:                                                 Attachment 1, 2, 3, 4 

 
Rep Roers Jones~District 46:  Introduces HB1060.  We are dealing with some issues that 
are affecting the unemployment fund.  There are some who are using the unemployment 
insurance fund as a business model.  They end up using on a continual basis more insurance 
benefits that they pay in.  What we are looking at is creating a surcharge.  Attachment 1 
 
Darrin Brostrom~Deputy Director of Job Service:  Attachment 2. 
 
11:45 
 
Rep Ruby:  We looked at raising the negative balance employers for several sessions ago.  
Wouldn’t it be easier to work with the formula, increase that to get more people in the positive 
balance? 
 
Darrin Brostrom:  Working within the formula is an option.  We believe that the formula is 
solid as it is.  One of the difficult thing when changing things within the formula, it’s hard to 
carve out those that you can target with a surcharge.  As far as calculating the surcharge, in 
this document, we would be required to send notice prior to February to every employer that 
is impacted by the surcharge.  They would have until November 30 to pay that surcharge.   
 
We wanted that employers had time to get those funds, but October is when we wanted to 
get that in place.  If we have the funds by then, it can positively impact the tax rate schedule 
for next year.  Ultimately, the primary goals with the surcharge, it positively impacts rates for 
all employers.  It takes rates down. 
 
Rep Ruby:  Of the people in the lowest bracket, do you have an estimate for the next two 
years that would move to the positive balance?  
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Darrin Brostrom:  I don’t have an estimate to who would move, but if you look on page 4, 
the 1st line in my testimony, it talks about the industries that are impacted. 
 
Rep Ruby:  That is only for the negative balance? 
 
Darrin Brostrom:  Any employer can buy into any rate schedule they want to get their rate 
down. 
 
Vice Chairman Lefor:  Did you have a discussion on how you arrived at your figures 
because 2.9 million doesn’t seem like a lot.  Also, how long did it take you get to the 231 
million? 
 
Darrin Brostrom:  The last question, since the existence of the program.  The rate we did 
created an easy excel spreadsheet that looks at all of our data & we can run different 
scenarios for different situations.  Look on page 6 & 7 at two different variables.   
 
Rep Adams:  If it started way back, how did we get in the 231 million dollars in the hole & 
that someone didn’t go after them sooner?  
 
Darrin Brostrom:  You’re right.  Going after them, they have paid in accurately with the tax 
schedule.  They are well within the law as it exists.  It’s a decision on how far you let that go. 
 
Chairman Keiser:  We had situation with a coal gasification plant where they effectively laid 
off 2,000 people within a week.  They all went on unemployment & we didn’t reserve for that.  
That almost destroyed the fund.  For a single large project like that, we have it covered now.  
It’s tough to bond for the oil field employers because of the price of oil.  This bill may be the 
vehicle to adjust that.  This is a new problem we have.  Now, they are coming back & they 
are paying the higher interest rate & it’s going to fill the fund.  It’s going to get better faster 
now unless something bad happens. 
 
Darrin Brostrom:  You are absolutely right. 
 
Rep Richter:  Seasonal employers pay a higher percentage into the fund, is that correct? 
 
Darrin Brostrom:  That’s correct, if it’s their first year of being seasonal, they wouldn’t.  
 
Rep Richter:  The seasonal employers are also typically paying out more than they are 
paying in? 
 
Darrin Brostrom:  That’s correct. 
 
Rep Ruby:  We need not to overreact & let the formula work.  How many employers who 
have defaulted in the last five years?  If we go too aggressive, we could more defaults. 
 
Darrin Brostrom:  That’s a good point.  Where we see that are regular defaulters.  Also, out 
of state employers are our largest.  It’s difficult to say. 
 
Rep P Anderson:  How many of our negative employers are out of state? 
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Darrin Brostrom:  It’s not as large as it was.  During the oil boom, about 65% of our claims 
came from out of that.  Now that’s about 30%.  As far as employers,  I would guess 15%.   
 
28:45 
 
Chairman Keiser:  Shouldn’t we construct a system that is equable to everyone?  Surcharge 
is one option; could we do a bond? 
 
Darrin Brostrom:  A bond is a little tougher.  Anything we do we have to be conformed with 
the federal law.   
 
Chairman Keiser:  We could have three options.  Buy your way in or we can have the 
surcharge.  Should we have all folks pay in or just give a grace period to a company that 
goes in for the first year & only the first year? 
 
Darrin Brostrom:  My personal opinion that we should not assess immediately to all negative 
employers because there are situations that you can go into the negative.   There is an equity 
thing for them as well.  The intent of this was to look at those that have cumulatively gone 
negative.  I wouldn’t be opposed for a situation that all employers pay a surcharge. We should 
look at a grace period. I haven’t given a lot of thought. 
 
Rep Richter:  Gives a scenario of a cold winter in the oil field.  It’s the first time it’s ever 
happened to them?  Will it happen to them? 
 
Darrin Brostrom:  There are a few scenarios to that.  It could or it could not.  I encourage 
you to look at the documents that I passed out. 
 
Rep C Johnson: With the new surcharge formula, it gets added to the trust fund balance.  
That is going to affect the previous formula.  The two formulas have to work together to get 
the rates of the future, is that going to work? 
 
Darrin Brostrom:  What the surcharge would do is the surcharge receipts would come in & 
go into the trust fund.  That would be used in the next year’s calculation of tax rates.  It doesn’t 
have to work in conjunction with the previous formula.   
 
Rep Schauer:  I do like a grace period.  Have you looked at a third year kicks in? 
 
Darrin Brostrom:  This is a new idea, but we could certainly look at it. 
 
Rep Adams:  If I’m paying back & one million dollars behind, I’m paying back my surcharge 
& a past due bill.  Why would you recalculate a better rate the next year until I get my million 
dollars paid back?  
 
Darrin Brostrom:  We felt it that is was good to count it towards the employers.  So the 
employer is basically trying to get themselves out of the hole.   We could write it that it goes 
into the trust fund & it impact the pool & not the individual account.  That’s an option as well. 
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37:20 
 
Rep Adams:  It’s my thought was that it would go into the pool & get everybody square again.  
Then he’s back in the positive again or is that not a good idea? 
 
Darrin Brostrom:  Most of the employers that are going to get a surcharge, this surcharge 
is not enough to get out.   
 
Rep Ruby:  As the pool gets bigger, that affects all of the rates.  Even the worst negative 
balance rate will slightly go down.  Her point is why would you lower it, keep them at the 
highest rate.   That would be counter to the regular chart, which is more complicated. 
 
Darrin Brostrom:  I would agree, that would start changing our formula, it’s doable but a lot 
more complicated. 
 
Rep C Johnson:  The grace period for the first time negative balance employer, is that 
something that you could adjust with administrative rules or legislation to do that?     
 
Darrin Brostrom:  I think we can build it in the bill if we needed to.   
 
Vice Chairman Lefor:  Do you think there could be another positive effect from some of 
these employers utilizing the fund as an insurance policy for seasonal employees not 
working?  Have you seen anything like that & would they do things differently if they are 
forced to pay more? 
 
Darrin Brostrom:  I’m not in a position as to whether that would encourage someone to 
improve their business practices.  The vast majority of employers are playing by the rules. 
 
41:35 
 
Rep M Nelson:  What is the max rate that an employer would pay out? 
 
Darrin Brostrom:  It’s 9.75% of 364. 
 
Rep Adams:  Is that per employee? 
 
Darrin Brostrom:  Yes per employee. 
 
Chairman Keiser:  Further questions?  Anyone here to testify in support, opposition? 
 
44:45 
 
Russ Hanson~Associated General Contractors of ND:  Attachment 3. 
 
48:40 
 
Rep Kasper:  You said that the construction protection risk program went into effect in 2001? 
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Russ Russ Hanson:  No, since 2001, the value of 50 million or higher in place. 
 
Rep Kasper:  So, the construction bond has been available since 2001? 
 
Russ Hanson:  Has been required at the 50 million dollar or more level. 
 
Rep Kasper:  If that’s the case, that was 17 years ago, how did these employers get such a 
negative balance? 
 
Russ Hanson:  That would be a policy decision that would make.  I don’t know the number 
in general terms.  I’m pretty sure Job Service could give the information. 
 
Chairman Keiser:  You would want to do that in the aggregate verses in the total amount.  
 
Russ Hanson:  You are right. 

 
Rep Kasper:  What is a cost of a bond for 50 million in general terms? 
 
Russ Hanson:  I can get that cost to you. 
 
Rep Ruby:  When are the bonds accessed?  Wouldn’t the contractors that are building large 
negative balance, are they accessing any of the bonds. 
 
Russ Hanson:  I believe you’re correct.  They don’t have to bond if the project is above the 
50 million or higher. 
 
Arik Spencer~President & CEO of the Greater ND Chamber, also represent the State 
Manufacturing Association:  There needs to be a high level of collaboration for the negative 
& positive balance employer.  As far as that, it’s hasn’t happened as we talk about this bill. 
 
Rep Kasper:  Is this bill a surprise to you? 
 
Arik Spencer:   Yes, by & large that’s the case. 
 
Rep Kasper:  Do you think you & other organizations are ready to collaborate now or lets 
get rid of the bill? 
 
Arik Spencer:  I think we should collaborate. 
 
Chairman Keiser:  We are going to put together a subcommittee. 
 
Brady Pelton~Government Affairs Director of ND Petroleum Council:  Attachment 4. 
 
59:15 
 
Rep P Anderson:  Of the 500 companies that you represent, some are negative & some are 
positive? 
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Brady Pelton:  That’s correct. 
 
Rep P Anderson:  So your positive companies are ok with the recording the negative? 
 
Brady Pelton:  As the system as a whole, it’s understood that it’s part of business that you 
pay a premium & that’s the way the system works. 
 
Rep Schauer:  What is your answer to those whose aren’t paying what their supposed to 
pay? 
 
Brady Pelton:  It’s understood it’s the process. 
 
Chairman Keiser:  We appreciate all your industry does. 
 
Brady Pelton:  Thank you & the Petroleum Council is happy to be at the table. 
 
Chairman Keiser:  Anyone else here to testify in the opposition, neutral.  Closes the hearing.  
Appoints a subcommittee, Rep C Johnson, Rep Ruby, Rep M Nelson, Rep Keiser & Rep 
Adams.  
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