
17.8008.01000 FISCAL NOTE
Requested by Legislative Council

12/28/2016

Bill/Resolution No.: SB 2093

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2015-2017 Biennium 2017-2019 Biennium 2019-2021 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2015-2017 Biennium 2017-2019 Biennium 2019-2021 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

see attachment

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

see attachment

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.
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WORKFORCE SAFETY & INSURANCE 

 2017 LEGISLATION 
SUMMARY OF ACTUARIAL INFORMATION 

 

 

BILL NO: SB 2093 

 

BILL DESCRIPTION: WSI Administrative Bill 

 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 

firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 

this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

 

The proposed legislation amends the statute relating to subrogation liens; provides that an interested party can 

request and WSI shall provide an appealable determination if WSI does not issue an order within 60 days of 

receiving a request for reconsideration; and updates Decision Review Office statute to conform to previous 

statutory changes. 

 

 

FISCAL IMPACT: No significant impact to statewide premium rate and reserve levels is anticipated. 

 

DATE: December 28, 2016 
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2017 SENATE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

SB 2093 
1/4/2017 

Job Number 26519 

D Subcommittee 
D Conference Committee 

Committee Clerk Signature ~ ~ 

Explanation or reason for introduction of bill/resolution: 

Relating to subrogation liens, administrative orders, and the decision review office 

Minutes: II Attachment 1 

Chairman Klein: Called the hearing back to order. 

Shawnda Ereth, Staff Counsel, Workforce Safety and Insurance: Written Testimony 
Attached #1. (:35-8:53) 

Senator Marcellais: Referred to subsection 7 on page 4 and asked if it included the Tribal 
Nations Jurisdictions, the courts. 

Shawnda Ereth: Stated that have not seen any requests coming from the Tribal Courts. 

Senator Marcellais: Asked what was meant by other jurisdictions. 

Shawnda Ereth: Answer was other States. 

Chairman Klein: Asked what happens if they only win $250,000 of compensation. 

Shawnda Ereth: Said that WSI is entitled to 50% of recovery. If WSI pays out $250,000 in 
benefits but only $250,000 has been recovered by an injured worker, their lien is $125,000. 
They take amount and pay between 25 to 33 1/3 percent of attorney fees for the injured 
worker and they also pay up to 50% of the costs. The amount they recover is considerably 
less then what they pay but it leaves the injured worker with $125,000. 

Chairman Klein: Closed the hearing. 

Senator Poolman moved a do pass on SB 2093. 
Senator Casper seconded the motion. 

Roll Call Vote: Yes - 7 No - 0 Absent: 0 Senator Campbell will carry the bill. 



2017 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 2093 

Senate Industry, Business and Labor 

D Subcommittee 

Amendment LC# or Description: 

Date: 1/4/2017 
Roll Call Vote #: 1 

Committee 

~~~~~~~~~~~~~~~~~~~~~~~~ 

Recommendation : D Adopt Amendment 

IZl Do Pass D Do Not Pass 
D As Amended 
D Place on Consent Calendar 

Other Actions: D Reconsider 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D 

Motion Made By Senator Poelman Seconded By Senator Casper 

Senators Yes No Senators Yes No 
Chairman Klein x Senator Marcellais x 
Vice Chairman Campbell x 
Senator Roers x 
Senator Burckhard x 
Senator Casper x 
Senator Poelman x 

Total 

Floor Assignment Senator Campbell 
~~~~~~~~~~~~~~~~~~~~~~~~~~~-

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
January 4, 2017 12:09PM 

Module ID: s_stcomrep_01_005 
Carrier: Campbell 

REPORT OF STANDING COMMITTEE 
SB 2093: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends 

DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2093 was placed 
on the Eleventh order on the calendar. 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_01_005 
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2017 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

SB 2093 
3/1/2017 

28562 

0 Subcommittee 
0 Conference Committee 

Explanation or reason for· troduction of bill/resolution: 

Subrogation liens, administrative orders, and the decision review office. 

Minutes: Attachment 1 

Chairman Keiser: Opens the hearing of SB 2093. 

1:30 

Shawnda Ereth-Staff Counsel with WSI: Attachment 1. 

10:25 

Rep Lefor: Page 4, subsection 7, would there be any scenario where the injured worker 
would be required to repay WSI if they have not got a satisfied lien? Just because they have 
a lien, doesn't mean that they were paid? 

Ereth: There is not a situation under the law for an injured worker would have to repay WSI 
if they have not received anything. 

Rep Kasper: Page 1 example, talking about the best & worst companies. So the injured 
worker enters an action/lawsuit & wins $500,000 but all of it is attributed to pain & suffering, 
not to the benefits that WSI paid. In that case, would the injured still have to repay WSI the 
$250,000 or would the injured worker get to keep all of the settlement for the pain & suffering? 

Ereth: In that situation, if on a verdict form in a jury trial, a personal injury lawsuit. If that is 
split out to pain & suffering only, that amount would not be subject to a lien to WSI, simply 
because it's not double dipping into the benefits that WSI already paid. 

Rep Kasper: If the court stipulates, jury trial or judge, so much is for the WSI benefits & so 
much is beyond, the injured worker gets to keep all of that beyond that WSI didn't pay benefits 
for? 



House Industry, Business and Labor Committee 
SB 2093 
Mar 1, 2017 
Page 2 

Ereth: As a practice, I've never seen that done. But if that were done, WSI would have to 
look to see what that amount does entail specifically. If any medical bills & wages were 
included, we would petition the courts for a better explanation. If the court comes back, yes, 
this is all pain & suffering, there is nothing awarded for nothing else, in that situation, our lien 
would not apply. 

Arik Spencer-ND Motor Carriers Association: As it relates to amendment 1, we support 
that concept. 

Chairman Keiser: Any else here to testify in support, opposition, neutral of SB 2093. Closes 
the hearing, what are the wishes of the committee? 

Rep Lefor: Moves a Do Pass 

Rep Dobervich: Second. 

Chairman Keiser: Further questions? 

Roll call was taken on SB 2093 for a Do Pass with 13 yes, 0 no, 1 absent & Rep Boschee 
is the carrier. 



House 

Amendment LC# or 
Description: 

Recommendation 

Other Actions 

Date: Mo..v- 1 I dcJl 7 
Roll Call Vote#: __ f_· _ 

2017 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. HB ;( 0 9 3 
Industry, Business and Labor 

D Subcommittee 

D Adopt Amendment 

Committee 

~ Do Pass D Do Not Pass 
D As Amended 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D Place on Consent Calendar 
D Reconsider D 

Motion Made By J3e,p Le..fo V Seconded By Eep bobe rvi'cA 

Representatives 
Chairman Keiser 
Vice Chairman Sukut 
Rep Beadle 
Rep R Becker 
Rep Bosch 
Rep C Johnson 
Rep Kasper 

Total (Yes) 

Absent 

Floor 
Assignment 

I~ 

Yes 
x 
x 

Ab 
x 
x 
x 
x 

No Representatives Yes No 
Rep Laning x 
Rep Lefor x 
Rep Louser x 
Rep O'Brien x 
Rep Ruby x 
Rep Boschee x 
Rep Dobervich x 



Com Standing Committee Report 
March 2, 2017 7:26AM 

Module ID: h_stcomrep_38_001 
Carrier: Boschee 

REPORT OF STANDING COMMITTEE 
SB 2093: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends DO PASS (13 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). 
SB 2093 was placed on the Fourteenth order on the calendar. 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_38_001 
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2017 Senate Bill 2093 
Testimony before the Senate Industry, Business and Labor Committee 

Presented by Shawnda Ereth, Staff Counsel 
Workforce Safety and Insurance 

Date: January 4, 2017 

Mr. Chairman, Members of the Committee: 

My name is Shawnda Ereth, Staff Counsel with WSI. I am here today to testify on 
Senate Bill 2093. The WSI Board of Directors supports this bill. 

Section 1: In this section, WSI is requesting amendments to N.D.C.C. 65-01 -09, which 
sets forth WSl's subrogation interest and lien. Before describing the requested 
amendments, I would like to briefly describe how WSl's subrogation process works. 
Under 65-01-09 an injured employee has the right to sue a third party, other than their 
employer, for damages he may have sustained as a result of the work accident. 
Because WSI has paid benefits to the injured employee, WSI has a right to recover 
what it has paid to the injured worker, minus a share of costs and fees. The reason for 
this is so the injured worker does not "double dip" by receiving a monetary award for 
medical treatment and wage loss for which WSI has paid. 

For example, Sam is employed by Best Company. Sam was driving Best Company's 
vehicle when a semi owned and operated by Worst Company crashed into Sam. Sam 
suffered significant injuries, for which WSI paid $250,000 in benefits . Sam has the right 
to sue Worst Company to recover those benefits paid by WSI, and pain and suffering, a 
benefit WSI does not provide. If, as a result of that lawsuit, Sam receives a settlement 
or a monetary judgment for the injuries sustained as a result of Worst Company's 
negligence in the amount of $500,000, WSI has a subrogation interest in the amount of 
50% of the settlement or judgment, up to a maximum amount of benefits paid, or 
payable, on the claim. WSl's subrogation interest is $250,000 from which a share of 
costs and attorney's fees are deducted. This hypothetical is overly simplified; however, 
it does illustrate the workings of 65-01-09. 

Subsection 1 of 65-01-09, found on page 2 of the bill, adds the language "and the 
decision is in writing" to ensure out of state injured employees do not take WSl's policy 
to not interfere in third party litigation as a waiver of its subrogation interest. WSI 
generally plays an inactive role in third party litigation when an injured employee is 
represented by an attorney. This change continues to allow the injured employee and 
his attorney to conduct litigation in the manner they deem most beneficial to the injured 
employee without WSl's interference, but clarifies WSI does not waive its interest by 
remaining silent in its direction of the third party lawsuit. Also, throughout the bill, you 
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will see the addition of the word "injured" before the word "employee" to make this 
language consistent with other provisions throughout Title 65. 

Subsection 2, found on page 2, adds the language, "In the alternative, the organization 
may bring an action against a third party to recover its lien for benefits paid to the 
injured employee." This addition ensures that WSI may enter into negotiations with a 
responsible third party or the third party's insurance company for satisfaction of WSl's 
subrogation interest and lien without involving the injured employee or waiving the rights 
of the injured employee to pursue litigation for pain and suffering on his own behalf. 
This allows WSI to recover the money it is owed without protracted litigation particularly 
if an injured employee fails to cooperate. 

Subsection 6, on page 3, is comprised of language previously found in 65-05-
07.2. This specific language relates to subrogation and is more appropriately relocated 
into this statute. This change is made for housekeeping and organization purposes only. 

Subsection 7, on page 4, was added in its entirety as a result of out of state injured 
employees attempting to invalidate WSl's lien so WSI cannot recover its subrogation 
interest. For example, WSI has been involved in litigation, both in North Dakota and 
other jurisdictions, because other jurisdictions will not allow a lien for workers 
compensation benefits paid to an injured employee when the injured worker settles a 
personal injury claim. The laws in other jurisdictions conclude the injured employee has 
not been "made whole" by the settlement. 

While WSI has been able to recover the majority of its lien in these situations, it is not 
without substantial attorney fees arising from lawsuits in multiple jurisdictions. The 
addition of the proposed language in this subsection allows for WSI to issue an Order 
demanding repayment of all benefits paid , including costs associated with the claim 
such as independent medical evaluations, and outside nurse case manager costs. In 
essence, the end result in this situation is the same as if the injured employee did not 
apply or receive benefits in North Dakota, a result that is reasonable since the injured 
employee is claiming North Dakota law does not apply and, as such, he does not have 
to satisfy the lien. 

Section 2: The requested modification to this subsection of the statute is a result of an 
internal audit conducted at WSI. The current section of the law requires WSI to issue 
an order within 60 days of receipt of a request for reconsideration. WSI does not 
consistently issue orders in the required 60 days. While WSI is able to issue an order 
within 60 days of a request for reconsideration, the practice has been to secure all of 
the additional information and attempt to make a correct decision for the claim, even if 
that process takes longer than 60 days. Examples of issues that may result in a delay 
in the investigation are: securing witness statements, securing medical records, 
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securing medical opinions from treating physicians or requesting that the claimant 
attend an independent medical examination to provide the claims adjuster with 
additional medical information. WSI would like to avoid the situation where- it would be 
prudent to gather more information, but an order is issued prematurely simply to meet 
the statutory requirement. The suggested change in the bill would allow an injured 
employee to request an order if one has not been issued within the 60 day timeline. If 
the order is requested, WSI will issue the order. 

Section 3: The changes requested in section 3 of the bill are primarily housekeeping in 
nature. WSI is requesting that the term constructive denial be removed from the 
statute. In practice, constructive denial is not something we see. The term no longer 
appears in the remainder of Title 65. The amendment also removes language that the 
Decision Review Office may assist claimants when a vocational consultant's report has 
been issued. This is contrary to an earlier line in the same section that indicates that 
ORO assistance is available to claimants who disagree with a decision of WSI. A 
vocational consultant's report is not a decision of the agency. When the vocational 
consultant's report is finalized, a Notice of Decision is issued with a determination of the 
appropriate rehabilitation paragraph for the injured employee. If the injured employee 
disagrees with the Notice of Decision, then the employee may request reconsideration, 
and as we discussed in Section 2 of the bill, an Order would be issued within 60 days. 
At that point, the injured employee may request the assistance of the Decision Review 
Office and various provisions regarding attorney's fees apply. 

This concludes my testimony and I would be happy to answer any questions you may 
have. 
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2017 Senate Bill 2093 
Testimony before the House Industry, Business and Labor Committee 

Presented by Shawnda Ereth, Staff Counsel 
Workforce Safety and Insurance 

Date: March 1, 2017 

Mr. Chairman, Members of the Committee: 

My name is Shawnda Ereth, Staff Counsel with WSI. I am here today to testify on 
Senate Bill 2093. The WSI Board of Directors supports this bill. 

Section 1: In this section, WSI is requesting amendments to N.D.C.C. § 65-01-09, 
which outlines WSl's subrogation interest and lien. Before describing the requested 
amendments, I would like to briefly describe how WSl's subrogation process works. 
Under§ 65-01-09 an injured employee has the right to sue a third party, other than their 
employer, for damages he may have sustained as a result of the work accident. This is 
a lawsuit based on negligence against the party responsible for the accident. This 
lawsuit is not a claim for workers compensation benefits. Because WSI paid workers 
compensation benefits to the injured employee, however, WSI has a right to recover 
what it paid to the injured employee, minus a share of costs and fees. The reason for 
this is so the injured employee does not "double dip" by receiving a monetary award for 
medical treatment and wage loss for which WSI has paid. 

For example, Sam is employed by Best Company. Sam was driving Best Company's 
vehicle when a semi owned and operated by Worst Company crashed into Sam. Sam 
suffered significant injuries and WSI paid $250,000 in benefits. Sam has the right to sue 
Worst Company to recover those benefits paid by WSI, and pain and suffering, a benefit 
WSI does not provide. If, as a result of that personal injury lawsuit Sam receives a 
settlement or a monetary judgment for his injuries which resulted from Worst 
Company's negligence in the amount of $500,000, WSI has a subrogation interest. 
That subrogation interest and lien is equal to 50% of the settlement or judgment, up to a 
maximum amount of benefits paid, or payable, on the claim. WSl 's subrogation interest 
in this example is $250,000 from which a share of costs and attorney's fees are 
deducted. This hypothetical is overly simplified; however, it does illustrate the workings 
of§ 65-01 -09. 

Subsection 1 of § 65-01 -09, found on page 2 of the bill, adds the language "and the 
decision is in writing." WSI generally plays an inactive role in third party litigation when 
an injured employee is represented by an attorney. The requested language continues 
to allow the injured employee and his attorney to conduct litigation in the manner they 
deem most beneficial to the injured employee without WSl's interference, but clarifies 
WSI does not waive its interest by remaining silent in its direction of the third party 
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• lawsuit. Also, throughout the bill , you will see the addition of the word "injured" before 
the word "employee" to make this language consistent with other provisions throughout 
Title 65 . 
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Subsection 2, found on page 2, adds the language, "In the alternative, the organization 
may bring an action against a third party to recover its lien for benefits paid to the 
injured employee. " This addition ensures that WSI may enter into negotiations with a 
responsible third party, or the third party's insurance company, for satisfaction of WSl's 
subrogation interest and lien without involving the injured employee or waiving the rights 
of the injured employee to pursue litigation for pain and suffering on his own behalf. 
This allows WSI to recover the money it is owed without protracted litigation particularly 
if an injured employee fails to cooperate. 

Subsection 6, on page 3, consists of language previously found in § 65-05-07.2. This 
specific language relates to subrogation and is more appropriately relocated into this 
statute. This change is made for housekeeping and organization purposes only. 

Subsection 7, on page 4, was added in its entirety as a result of out-of-state injured 
employees attempting to invalidate WSl's lien so that WSI cannot recover its 
subrogation interest. WSI has been involved in litigation, both in North Dakota and other 
jurisdictions, because some jurisdictions do not allow a lien for workers compensation 
benefits paid when the injured employee settles a personal injury lawsuit. The laws in 
other jurisdictions conclude the injured employee has not been "made whole" by the 
settlement. 

While WSI has been able to recover the majority of its interest in these situations, it is 
not without substantial attorneys' fees arising from lawsuits in multiple jurisdictions. The 
addition of the proposed language in this subsection allows WSI to issue an Order 
demanding repayment of all benefits paid, including costs associated with the claim 
such as independent medical evaluations, and outside nurse case manager costs. In 
essence, the end result in this situation is the same as if the injured employee did not 
apply or receive benefits in North Dakota, a result that is reasonable since the injured 
employee is claiming North Dakota law does not apply and, as such, he does not have 
to satisfy the lien . 

Section 2: The requested modification to this subsection of the statute is a result of an 
internal audit conducted at WSI. The current section of the law requires WSI to issue 
an order within 60 days of receipt of a request for reconsideration. WSI does not 
consistently issue orders in the required 60 days. While WSI is able to issue an order 
within 60 days of a request for reconsideration, the practice has been to secure all of 
the additional information and attempt to make a correct decision for the claim, even if 
that process takes longer than 60 days. Examples of issues that may result in a delay 
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in the investigation are: securing witness statements, securing medical records, 
securing medical opinions from treating physicians or requesting that the claimant 
attend an independent medical examination to provide the claims adjuster with 
additional medical information. WSI would like to avoid the situation where it would be 
prudent to gather more information, but an order is issued prematurely simply to meet 
the statutory requirement. The suggested change in the bill would allow an injured 
employee to request an order if one has not been issued within the 60 day timeline. If 
the order is requested, WSI will issue the order. 

Section 3: The changes requested in section 3 of the bill are primarily housekeeping in 
nature. WSI is requesting that the term constructive denial be removed from the 
statute. In practice, constructive denial is not something we see. The term no longer 
appears in the remainder of Title 65. The amendment also removes language that the 
Decision Review Office may assist claimants when a vocational consultant's report has 
been issued. This is contrary to an earlier line in the same section that indicates that 
ORO assistance is available to claimants who disagree with a decision of WSI. A 
vocational consultant's report is not a decision of the agency. When the vocational 
consultant's report is finalized, a Notice of Decision is issued with a determination of the 
appropriate rehabilitation paragraph for the injured employee. If the injured employee 
disagrees with the Notice of Decision, then the employee may request reconsideration , 
and as we discussed in Section 2 of the bill , an Order would be issued within 60 days. 
At that point, the injured employee may request the assistance of the Decision Review 
Office and various provisions regarding attorney's fees apply. 

This concludes my testimony and I would be happy to answer any questions you may 
have . 
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