
17.0308.01000 FISCAL NOTE
Requested by Legislative Council

12/20/2016

Bill/Resolution No.: HB 1042

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2015-2017 Biennium 2017-2019 Biennium 2019-2021 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $1,532,785 $0 $1,862,706

Expenditures $(328,208) $1,532,785 $(893,245) $1,862,706

Appropriations $110,916 $1,532,785 $122,292 $1,862,706

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2015-2017 Biennium 2017-2019 Biennium 2019-2021 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

Relates to medical parole, grading of offenses, sentence reduction, treatment and counseling services, access to 
nutrition assistance program, and creation of pretrial services program.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

See attached document

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

The Department of Human Services would receive $1,532,785 of federal SNAP revenue in the 17-19 biennium and 
$1,862,706 of federal SNAP revenue in the 19-21 biennium.
See attached document.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

Department of Corrections and Rehabilitation: NOTE that estimated fiscal impact is determined based on estimated 
expenditures to provide housing, meals, and medical care for 1,973 inmates for the 2017-19 biennium and 2,247 
inmates for the 2019-21 biennium. The 2017-19 estimated fiscal impact is not base on either the 2017-19 base 
budget or the 2017-19 executive recommendation.
 2017-19 Adult Services - ($439,124) - 100% General Funds - 3.0 New FTE
 2019-21 Adult Services - ($1,015,537) - 100% General Funds

In the 17-19 biennium the Department of Human Services would incur additional grant expenditures of $1,643,701, 
of which $110,916 would be general fund, to provide SNAP and TANF benefits to individuals convicted of a felony 
offense that has as an element the possession, use, or distribution of a controlled substance. For the 19-21 
biennium an increase of $1,984,998 in grant expenditures, of which $122,292 is general fund, is anticipated.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Department of Corrections and Rehabilitation - Appropriation levels in both the base budget and the executive 
recommendation are under funded to a greater degree than the sum of the calculated savings.

The Department of Human Services would need an appropriation increase of $1,643,701, of which $110,916 would 
be general fund, to the base level budget HB1012 and an increase of $1,643,701, of which $110,916 is general 
fund, to the executive budget recommendation HB1072 for the 17-19 biennium. For the 19-21 biennium an 
appropriation increase of $1,984,998, of which $122,292 is general fund would be needed.

Name: Dave Krabbenhoft

Agency: Department of Corrections and Rehabilitation

Telephone: 701-328-6135

Date Prepared: 01/10/2017
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To follow is analysis for the fiscal notes relating to HB 1042. 
 
Section 1: Moves the authority to establish criteria and administer good time in correctional facilities (county) from the 
presiding judge of the judicial district where the facility is located to the correctional facility administrator.   
 
No fiscal impact to the DOCR.  
Per the ND Association of Counties fiscal impact to counties will be minimal. 
 
 
Section 2 and 6:  Sections 2 and 6 should be looked at together.  Section 2 authorizes the DOCR to credit an individual 
sentence reduction for time spent in custody before sentencing to the legal and physical custody of the DOCR and affirms 
current law which does not allow for crediting time spent on probation supervision towards incarceration.  Section 6 
authorizes the court to award sentence reduction of up to five days per month when establishing the jail time to be credited.   
 
Estimated fiscal impact to the DOCR for 2017-19 biennium is ($411,267) and for 2019-21 biennium is ($894,082).  
The fiscal impact assumes an average of 15 days will be credited to all new arrivals as of 7/1/16.  Adoption of these 
sections will reduce the estimated average daily population by 6 for the 2017-19 biennium, and by 14 for the 2019-
21 biennium. 
 
 
Section 3:  Revises the current emergency parole law to more specifically medical parole for serious or terminal medical 
conditions and authorizes the board to grant a medical parole for individuals subject to the mandatory armed offender law 
and those sentenced to life and must serve a minimum of 30 years less performance based sentence reduction.  This will 
impact an estimated one to two individuals per year.  Although the number of individuals this impacts is miniscule, there 
may be very high costs associated with medical care for serious medical cases and end-of-life needs as well as a humane 
aspect that cannot be overlooked. 
 
Due to the variability, uncertainty, and unique circumstances surrounding the necessary medical care specific to 
each individual case, estimating a specific fiscal impact is impractical and could be misleading. 
 
Section 4:  Updates mandated domestic violence treatment to include an evaluation and treatment program as determined 
by the court.   
 
No fiscal impact to the DOCR. 
 
Section 5:  Changes the threshold for a C felony theft of property or services stolen to exceed one thousand dollars to two 
thousand five hundred dollars and removes the blanket inclusion for automobiles, aircraft or other motor propelled vehicles.  



If stolen, individual may still be charged as a C felony and the state would have to prove the value vehicle to be more than 
two thousand five hundred dollars.   
 
Not able to estimate fiscal impact, if any, to the DOCR. 
 
Sections 7:  Reduces the penalty for ingestion of a controlled substance from an A misdemeanor to a B misdemeanor for a 
first offense and retains the penalty as an A misdemeanor for any second or subsequent offense.   
 
No fiscal impact to the DOCR.   
Per the ND Association of Counties fiscal impact to counties will be minimal. 
 
Section 8:  Reduces the penalty for ingestion of a controlled substance analog from an A misdemeanor to a B misdemeanor 
for a first offense and retains the penalty as an A misdemeanor for any second or subsequent offense.  This has no financial 
impact on the DOCR.  It may have some city and county implications because the B misdemeanor could be addressed in 
municipal court. 
 
No fiscal impact to the DOCR.   
Per the ND Association of Counties fiscal impact to counties will be minimal. 
 
Section 9:  Reduces possession of a controlled substance or possession of a controlled substance analog from a class C 
felony to a class A misdemeanor and penalty enhancement provision from one thousand feet to five hundred feet of school. 
It would also authorize the DOCR to release an individual from incarceration to a probation period upon the individual’s 
successful completion of a drug and alcohol treatment program.  It also clarifies manufacture, delivery and intent to deliver 
for purposes of offenses under this chapter.  
 
Estimated fiscal impact to the DOCR for 2017-19 biennium is ($427,489) and for 2019-21 biennium is ($500,169).  
Adoption of this section will reduce the estimated average daily population by 8 for the 2017-19 biennium, and by 9 
for the 2019-21 biennium. 
 
Section 10:  Reduces the distance for penalty enhancement for manufacture, delivery or possession with intent to 
manufacture or deliver a controlled substance from one thousand feet to five hundred feet of a child care or preschool 
facility, elementary or secondary school or colleges.  
 
No fiscal impact to the DOCR.   
 
Section 11:  Reduces possession of drug paraphernalia from a C felony to an A misdemeanor and marijuana paraphernalia 
from an A misdemeanor to a B misdemeanor.  This may impact the DOCR in two ways.  First, individuals convicted of a C 
felony drug paraphernalia are eligible for up to three years of supervised probation on initial sentence and up to a total of 
five years upon revocation.  Individuals convicted of an A misdemeanor are eligible for up to two years of supervised 
probation and up to a total of three years upon revocation.  This would reduce the eligible time for supervision upon initial 
sentence and by revocation by one year each.  It would also reduce the maximum incarceration penalty from five years to 
one year.  This change may also reduce impact on states attorneys, indigent defense counsel, jails and the courts.  
Misdemeanor offenses can have bail set by a bond schedule rather than having to make an appearance before the court, 
preliminary hearings are not required and indigent defense counsel may not be necessary if incarceration is not being 
considered as part of the sentence.  Any fiscal implications to the aforementioned groups would have to be addressed by 
them. 
 
Estimated fiscal impact to the DOCR for 2017-19 biennium is ($156,816) and for 2019-21 biennium is ($177,735).  
Adoption of this section will reduce the estimated average daily population by 3 for the 2017-19 biennium, and by 3 
for the 2019-21 biennium. 
 



Section 12:  This section will allow the court to terminate probation when the individual completes a drug court program.  
This change is driven by the current DUI law which mandates a penalty of a minimum amount of time for supervised 
probation in the case of an A misdemeanor of one year and two years for a C felony.   
 
No fiscal impact to the DOCR.   
 
Section 13:  Authorizes the expansion of the pool of qualified people to provide addiction treatment services in North Dakota 
according to qualifications expanded by various licensing boards.   
 
No fiscal impact to the DOCR.   
 
Section 14:  Per the ND Department of Human Services:  
Estimated fiscal impact of $1,532,785, of which all is federal  funds,  due to the Department of Human Services not denying 
SNAP benefits to those who have been convicted of a felony offense that has as an element the possession, use, or 
distribution of a controlled substance.  It is estimated for the 17-19 biennium approximately 450 additional individuals would 
receive SNAP benefits each month.  The estimated individuals for the 19-21 biennium is approximately 496 at an estimated 
cost of $1,862,706, of which all would be federal funds. 
 
 
Section 15:  Per the ND Department of Human Services:  
Estimated fiscal impact of $110,916, of which all is general  fund,  due to the Department of Human Services not denying 
TANF benefits to those who have been convicted of a felony offense that has as an element the possession, use, or 
distribution of a controlled substance.  It is estimated for the 17-19 biennium approximately 20 additional individuals would 
receive TANF benefits each month.  The estimated individuals for the 19-21 biennium is approximately 22 at an estimated 
cost of $122,292, of which all would be general fund.  
 
 
Section 16:  Authorizes a pretrial services project that may reduce the number of people held in jail on bond; thereby, 
freeing up limited jail space and allowing the DOCR to supervise people on pretrial in the community. 
 
Estimated fiscal impact to the DOCR is dependent upon the population of the county selected for the pretrial 
services pilot project.  For this estimate it is assumed that the DOCR would implement the pilot project in one of 
the higher populated counties and 3 new FTE’s would be required.   

Salary and Fringe - $504,606 ($4,626 per FTE per month salary plus fringe) 
Operating -                 51,843  ($17,281 per FTE) 
Total -                      $556,449 
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2017 HOUSE STANDING COMMITTEE MINUTES 

Committee Clerk Signature 

Judiciary Committee 
Prairie Room, State Capitol 

HB 1041 I HB1042 
1/31/2017 

27620 

D Subcommittee 
D Conference Committee 

Explanation or reason for introduction of bill/resolution: 

Relating to sentence reduction credit, medical paroles, domestic violence offender treatment, grading 
of theft offenses, credit for time spent in custody, terms and conditions of probation, controlled 
substances and controlled substance paraphernalia, addiction counseling services, and the 
supplemental nutrition assistance program; to provide a penalty. 

Minutes: Attachment 1 

Chairman K. Koppelman: Invited the people on Justice Reinvestment to speak to the 
committee. The Justice Center is a specific center. The Justice Center is a specific 
disciplinary function where the CSG drill on justice issues. 
HB 1041 and 1042 will be two of those bills relating to this . 

Mark Pelka: Justice Center, Deputy Director of Programs: (attachment 1) Report on 
Justice Reinvestment. Went through the report. The prison population grew by about 1/3 
from 2005- 2015 according, to DOC all projections it's going to grow by another 1/3 
between now and 2022. (stopped 23:50) 

Chairman K. Koppelman: His staff is here to assist you. They registered as lobbyist but 
they did that to error on the side caution. They are here as a result of legislation we passed 
seeking their assistance and they continue to provide that. 

Rep. Jones: How much time and experience do you have in other states? 

Mark Pelka: Connecticut was the first state. Texas and Kansas came 2006-07 and the 
number of states since then have increased. I have done this work for 81/2 years. 

Rep. Klemin: SD went through a similar process a couple years ago. Are you familiar with 
SD progress? 

Mark Pelka: SD does a great job tracking and posting its progress. The legal counsel to 
the Governor and I have seen the South Dakota leadership to highlight as a case study a 
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way to use that approach to address that approach to address challenges based in the 
system. 
South Dakota is noting reductions in the prison population, they are below the projections. 

Rep. Klemin: So South Dakota would be a good example of how this can work? 

Mark Pelka: Yes South Dakota is an example I would site and track. 

Rep.Klemin: When we are talking about investments we can't do this without putting some 
money into something else? 

Mark Pelka: Yes we provide that on page number 6 on the report a 5-year table for 
investments. Many states have provided upfront reinvestments. 

Rep. Satrom: I am hopeful we are not just kicking the can down the road. 
I am hopefully we can address some core issues so that we can help people permanently. 

Mark Pelka: Yes the goal is to help people. The substance abuse is costing you one way 
or another. 

Vice Chairman Karls: The meeting is adjourned. 
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D Subcommittee 
D Conference Committee 

Explanation or reason for introduction of bill/resolution: 

To provide for the creation of a pretrial services program pilot project within the DOCR; to 
provide for a report to the legislative assembly; and to provide a penalty. 

Minutes: Attachment 1-6. 

Chairman K. Koppelman: Opened the hearing on HB 1042. Did this in conjunction with 
HB 1041. 

Pat Bohn, Director for Transitional Planning Services for North Dakota DOCR: Still 
speaking and going over Testimony #1 . This is really about people. We are focused on DOCR 
providing better outcome to bend these curves in DOCR. We need to change our behavior 
on how we address this problem. We have to look at how we allocate resources and handle 
crime and punishment in this country. (See attachment #1 ). 00:45-8:41 

Representative Satrom: How you assess whether they are low or high? 

Pat Bohn: We assess people insurance for if they are more likely to get into an accident, 
young men unmarried more likely you will pay more for your auto insurance. Same type of 
thing in correction, we assess people for their criminal history, age and alcohol and drug 
abuse, there is 10 level of domains and we can predict the likelihood that individuals within 
these categories are more likely to recidivate or not. We can target then strategies to reduce 
risk in those areas. So we give people tools to help reduce the risk and would be less likely 
to return to us. 

Representative Magrum: Would we be better to have one bill here? 

Chairman K. Koppelman: I believe we will. 

Representative Klemin: A lot of these sections in these bills are reducing the penalty from 
a felony to a misdemeanor. Correspondingly it will result in a shift of the inmate population 
from the State Penitentiary to the County Jails, so it may reduce the cost to the state on one 
hand, but may increase the cost to the counties on the other hand. Have you done any 
projections on this? 
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Pat Bohn: They are hard to predict. Look on the fiscal note it does have some figures. 
would go toward spreading the costs around. 12:25 

Representative Klemin: If we are shifting inmates from the state to the counties because 
of the type of penalty that is imposed, if it reduces the cost to the state but there will be some 
increase to the counties. 

Pat Bohn: If you shrink up the amount of time that is available for incarceration and 
supervision, that would be your bigger savings. I still think on a class A misdemeanor if they 
need supervision they will do that. I think some of these people are still going to come our 
way, whether it comes via probation or through the DOCR. It does shrink up that time in 
which they could keep coming back. 

Representative Klemin: What about incarcerating the low risk offenders for a day or two, 
that they are more likely to reoffend. Why is that? 

Pat Bohn: When you destabilize an individual, they lose their job and then the snow ball 
effect comes in and you start to lose your sense of self-worth, you go deeper into your 
problems, soon you lose your house. Then you might get involved in selling drugs a little bit 
because you don't have your job anymore. 

Chairman K. Koppelman: Back to Rep. Klemin earlier question, your answer assumes the 
absence of presumptive probation because that would have an effect on that dynamic would 
it not? When he was talking about the shift from state to counties? 

Pat Bohn: The presumptive probation would require the court to sentence them to probation 
and then depend on how that supervision goes as to whether or not they could end up in 
county correctional facility or state penitentiary down the road. 

Representative Magrum: Do you look at the community service program? 16:26 

Pat Bohn: In terms of the community service. There is no correlation to reduction in 
recidivism for people participating in community service. There is a sanctioning aspect that 
it could be part of your punishment. In terms of a work program, those things are costly 
because you still have to supervise people. 

Chairman K. Koppelman: Neutral 

RaeAnn Kelsch, lobbyist for North Dakota Council of Education Leaders: On both 1041 
& 1042 we have an issue on page 8 line 4 the standard is being decreased on HB 1041 and 
on H B 1042 page 6 line 27. The standard is being decreased from 1000 feet to 500 feet. We 
are concerned about that decreasing that distance from a school. We don't think you should 
be allowed closer to commit your crime to a school or child care facility. That is our only 
concern with this bill. 

Chairman K. Koppelman: All those provisions do is change the aggravating penalty that 
one could receive from violating that section. So it doesn't shrink the distance where people 
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can live nearer a school it merely says the penalty that can be meted out for doing that if you 
are a criminal is reduced. 

RaeAnn Kelsch: As long as that is the fact then we would be ok with it. A person from DPI 
had the same concern. 

Chairman K. Koppelman: I read it that way too. Any support for HB 1041/1042? 

Travis W. Finck In support of HB 1041 . (See Attachment #2). In support of HB 1042. (See 
Attachment #3). I am asking for an amendment which is in the materials being handed out. 
21 :17-22:33 

Chairman K. Koppelman: We have no objection nor do I believe would the interim 
committee have to including you in the process. Further testimony in support of HB 
1041/1042? 

Jackson Lofgren, President of the North Dakota Association of Criminal Defense 
Lawyers: In support of HB 1041 and HB 1042. They have put two very good bills together 
they put a lot of work and a lot of thought into them. We went through both bill line by line 
and everything in these bills are positive changes. The bill reinvents how we look at certain 
aspects of our justice system and these are needed changes. Our traditional lock them up 
method was not working and we do need to make some changes. I would ask for a Do Pass 
on both of these bills. 23:00- 24:29 

Melissa Sobolik, Great Plains Food Bank: In support of HB 1041 and HB 1042. (See 
Attachment #4) (24:58-28:00). 

Chairman K. Koppelman: Any further support for HB 1041/ 1042? There are amendments 
that are done for these bills that the committee can look at. 

Marc Pelka, Deputy Director of State Initiatives at the Justice Center: Went over some 
sections in the bill and gave us some background. (See Attachment #5 and 6) (29:30-48:10) 

Chairman K. Koppelman: I am going to ask Mr. Pelka to come back after the floor session 
to answer any questions. Adjourned the hearing. 
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Explanation or reason for introduction of bill/resolution: 
Relating to sentence reduction credit, medical paroles, domestic violence offender 
treatment, grading of theft offenses, credit for time spent in custody, terms and conditions 
of probation, controlled substances and controlled substance paraphernalia, addiction 
counseling services, and the supplemental nutrition assistance program; to provide a 
penalty; to provide for the creation of a pretrial services program pilot project within the 
department of corrections and rehabilitation. 

Minutes: Attachments 1,2,2A,3,4,5,6. 

Chairman K. Koppelman: Reopened the hearing on HB 1041 . Are there any questions on 
Mr. Pelka's testimony about the work the Justice Center has been doing or the Interim 
Committee work? 

Representative Satrom: I appreciate the collaboration you are doing, if we get everybody 
going the right direction if we don't get them integrated into the communities, we have a 
problem. Is any of that being addressed in this or is that outside of this parameter? 

Marc Pelka: So much of the focus here is on the reintegration into the community. That is 
the moment when somebody leaves a prison and is transitioned to supervision, that's when 
their chance of recidivism is the highest. Mr. Bohn stated the greatest proportion of people 
who reoffend do so in the first 6-9 months. The report we issued highlights that we front 
loading supervision resources during that initial period and shifting resources from people 
who are on lower risk to reoffend. SB 2274 the behavioral health recommendations that 
were in the report were the big focus of the committee but are in a separate bill and they are 
integral to that part. 

Representative Klemin: How do we measure the results particularly for county jails. Do 
you have any recommendations so we get good data in the future? 2:39 

Marc Pelka: In page 12-13 we addressed that in policy option 9 in a few different ways. The 
question that you are getting at which is how to avoid downshifting on pressures the state is 
facing onto the county jail level. That is why the pretrial supervisions pilot is so important 
because it gives counties tools to manage the growth in their systems. Letter a. involving 
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the creation of a centralized oversight body to guide and track implementation of justice 
reinvestment gives you a chance to tract the results month to month. We will assist them in 
doing this. Page 13, letter e. we try to recognize the pressures that are hand on the budget 
while acknowledging the lack of data we could access regarding county jails. So we put 
under letter e. require all county jails to submit an annual census report. There noted some 
of the challenges that exist regarding getting a full release of data for a state wide tracker. 
Federal Government collects regular data census reports and that is one way to see where 
the trends are in counties. 

Representative Klemin: You mention only 12 out of 23 jails are doing this. Maybe we 
should amend this bill that they all do this reporting? 

Marc Pelka: We did not put that requirement in statue because we struggled to find support 
of that. The state could pursue that. 

Chairman K. Koppelman: The Justice Center is just to make recommendations. They don't 
see it as their place to dictate what we should do. I respect their position. I am sorry there 
hasn't been more agreement to get consensus here. There are some areas of agreement in 
this bill and I have an amendment to look at. 

Representative Nelson: It looks like we are putting more emphasis on the parole officers. 
My visualization of parole is still in the punishment model where they say don't do this or that 
or else. Do states do good jobs helping them integrate into the community? 

Marc Pelka: So much of the change states are looking to achieve in recidivism comes ate 
the probation, parole, supervision level. That part of the criminal justice system has 
transformed itself dramatically into one that provides the sanctioning but also the referrals to 
treatment. The science has developed so much on what work to change probation or the 
parolees behavior. We have had a chance to do focus group meetings with probation 
officers here and have reviewed policies and met with agency directors and have been very 
impressed with probation and parole supervision in North Dakota. 

Janelle Moos, Executive Director of CAWS: In support of HB 1041 and HB 1042 (See 
Attachment #1) See testimony with attachments. (stopped 19:38) 

Chairman K. Koppelman: You said you think the bill last session is working well as an 
indicator or heads up for the courts. Maybe you could explain that more? 

Janelle Moos: This change provided guidance in terms of recommendations that they not 
send them to anger management or individual counseling. We sent information to all the 
judges as to why domestic violence offender treatment is more effective than anger 
management or individual counseling. Sometimes it is a hardship for people to get to the 
treatments. It goes side by side not just the statutory change to give guidance that yes if 
anger management is available and you can show why that is appropriate then go ahead 
and do so. But that has been the most significant push back. We have tried to build 
infrastructure but without funding and consistent standards or expectations for programs that 
is a challenge for everybody. There is room to figure out how can we make sure there is 
consistency with this program and find some funding to support those programs. 
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Chairman K. Koppelman: Do you think the potential lack of availability of the programming 
is why this was struck from the interim bill? 

Janelle Moos: I did look at the interim study and I couldn't find any reference to why this 
was removed last session. 

Chairman K. Koppelman: Any further testimony in support of HB 1041 and HB 1042. 
Seeing none is there any opposition to HB 1041 or HHB 1042? 

Kurt Snyder, Board member for North Dakota Board of Addiction Counseling 
Examiners: In opposition to HB 1042 and it is only in the language in section regarding 
addiction counselors. (See attachment #2) Read his testimony. (23:02-29:22) . 

Representative Vetter: You are against the whole bill? 

Kurt Snyder: It is just that section that of the bill regarding addiction counselors. 

Chairman K. Koppelman: The testimony really applies to HB 1042 and most of us are 
working from HB 1041 so in the beginning of the testimony it says page 9 line 23- 26. I 
believe that would be page 10 line 6-9 on HB 1041 . You talked about the desire to work with 
other professions to find similar tracks of education and accomplish dual licensure. The 
problem we are facing is there is a lot of discussion about treatment rather than incarceration . 
We don't have enough people trained to provide effective treatment. I understand on one 
hand licensing people that are not qualified to provide it doesn't solve the problem and the 
number of people practicing in the state are not sufficient to provide the treatment either. 
What is your solution? 

Kurt Snyder: SB 2088 does address this . (See Attachment #2 A). Explained SB 2088 and 
we believe this bill is part of the solution . We have an opium crisis in the state. It is important 
that we get the right kind of services. There is only a 10% adherence to treatment with and 
abstinence only approach. With medications and medication assistance there is a 60% of 
adherence to treatment. The Board of Addiction Counseling Examiners felt we didn't want to 
produce our own legislation and we worked with Senators Lee, Anderson as well as 
Representative Westlind and Seibel to push the legislation forward . The bill passed 44-0. 

Dr. Julijana Nevland, Psychologist and Chair for North Dakota Board of Addiction 
Counseling Examiners: I am only against the language on HB 1041 and HB 1042 but again 
only the language HB 1041 on page 10 line 6-9. (See Attachment #3) . (34:38-40:08). 

Representative Klemin: All of these professionals are really busy doing other things now, 
why would these professional want to take other course to be able to do addiction 
counseling? 

Dr. Nevland: Most of the job openings I am seeing are for addiction counselors, and we 
have many people who are interest clinical counseling but the jobs are not always there so 
they are very much interested in having the dual license. They would have a better 
opportunity to find employment. 
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Representative Klemin: Instead of looking at all these other boards to make changes in 
their provisions is it possible maybe your boards could make changes in their provisions to 
say that all of these professionals could do addiction counseling if and set out what you would 
require? 

Dr. Nevland: We do not want to push any profession towards providing that they do not 
believe fall in their scope of competence. 

Representative Klemin: If you want to provide addiction counseling services here is what 
you need to do and put that in your rules instead of asking all these other boards to do that. 

Dr. Nevland: We have approached boards already to see if they are interested and we 
would like to collaborate and create those meetings. If they are interested in pursuing 
addiction counseling and obtaining licensure in that area. We are willing to let them know 
what course work that you would need. It would be very burdensome to create a 
comprehensive list that would both include social workers, psychologists, family and 
marriage counselors because all their training differs. Each profession would require differing 
amounts of extra education. 

Representative Klemin: I think you are shifting the burden to all these other boards to do 
that and really they maybe don't have that kind of incentive if their people are all busy already. 

Dr. Nevland: I cannot speak for the other boards but our priority is to work with anyone who 
is willing to become addiction counselors and we are currently reaching out to them. In SB 
2088 we have included several provisions that we think will attract more professionals into 
the field. We are willing to provide some leeway so that those professions can come to us 
and more easily become licensed. 

Representative Jones: The wording you are opposed to here seems to say that these 
people are qualified to do this if it is through their respective licensing boards. It seems if you 
have a need and you have people willing to fill the need and you have a licensing board to 
work with to get the additional training that you would work with that board to make sure that 
criteria is met and be happy with what we are doing here. I don't know why you want this 
struck out? 

Dr. Nevland: We already have a language in our law that states that no one is prohibited 
from practicing addiction counseling services if it falls within their scope of competence. 
Those boards already have the implied permission to allow their licensees to practice 
addiction counseling if the deem it is within their scope of practice. This language is 
redundant in our opinion. 

Chairman K. Koppelman: If the language is what you already provide for what is the 
problem and why are you so opposed to it? Why are we getting emails for days from your 
cohorts objecting to it? 

Dr. Nevland: We are opposed to our law being changed to essentially say that this 
profession such as social work or clinical counseling may be able to provide a service that is 
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addiction counseling specific. We believe that any law changes related to practice should be 
included in that respective professions law instead of lumping into the addiction counselors 
law. 

Chairman K. Koppelman: As I read that language that you are objecting to, I think it 
essentially says that it says as determined qualified by each respective licensing board. One 
of two things has to be true. Either you are trying to protect turf, which you are denying is 
your objective or you are saying these other boards can do it as long as they accomplish 
certain competencies and that is what the bill says as I see it. I wouldn't see any problem 
with adding language that would specify that their boards would have to be in consultation 
with you. I don't see the problem? 

Dr. Nevland: I think we are on the same page in the sense that we are not trying to restrict 
any board at doing what they see best and allowing their licensees to provide the services 
they are qualified for. We would prefer that language be in that particular boards law. 

Chairman K. Koppelman: So we could accomplish that simply by changing this language 
a little bit to say as determined qualified by each respective licensing board as provided by 
rule by those boards. When you are saying their law you are talking about their chapter in 
their administrative code which is their administrative rules. 

Representative Klemin: Instead of that language as determined qualified by each 
respective licensing board. What if it said if determined qualified by the board of addiction 
counseling examiners? 

Dr. Nevland: We would have no objection to that language. That would be satisfactory to 
us. 

Chairman K. Koppelman: What if it said as determined qualified by each respective 
licensing board in cooperation with the addiction counseling licensing board? I have no 
problem with adding you into that section because that is your expertise but you have been 
testifying here that you also have no objection to those boards determining it and putting it in 
their scope of practice, if that is the case as long as they confer with you, do you see a 
problem with this provision? 

Dr. Nevland: I would have to consult with my board to get membership consensus and what 
their opinions are on that matter. Personally I wouldn't see an issue with that but I cannot 
speak on behalf of the board . 

Chairman K. Koppelman: Any further opposition? Seeing none. Any neutral testimony on 
HB 1041 and HB 1042. Mr. Pelka could you come forward, the two areas we have been 
discussing the anger management class issue with respect to the alternative that not being 
the default for sentencing and this section about licensure about addiction counselors. Do 
you have any suggestions based on your work in North Dakota or your experience in other 
states as to what the objectives are? 

Marc Pelka: On the section in HB 1041 concerning batterers, referrals and licensing, we 
don't expertise in this area. In the report we do have a recommendation on policy number 7, 
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which is on page 11. There is not alignment currently in the bill draft but it sounds from the 
testimony that there are some conversations to address the concerns and move forward. 

Chairman K. Koppelman: This must have originated somewhere else, so is this DOCR 
language 

Marc Pelka: I don't know who is the author of that language. The interim committee reviewed 
the first draft of bills to reflect the policy options that they wanted to put forward. On our end 
the staff of the committee tried to translate policy options we developed in concept form in 
the bill language. Other members of the committee put forth bill language to reflect their 
recommendations and discussion commenced . There was a large amount of bill language 
put forward so it makes it hard for me to trace the origin of the recommendation. 54:00 

Chairman K. Koppelman: I had a number of amendments that came to me, first as bills 
based on the Justice centers work that succeeded the conclusion of the interim committee. 
There is one amendment that doesn't have objection. Proposed amendment (See 
Attachment #4) 

Marc Pelka: Went over the proposed amendment and (Attachment #4, 5 and 6). Went over 
the handout. (58:00-1 :03:25). 

Representative Klemin: The part about the paraprofessional workforce, I don't see 
anything in this bill about covering that? It seemed like a good alternative to get some help 
on the workforce right away. Is it possible to put something like that in the bill to provide that 
kind of expansion relating to paraprofessionals? 

Marc Pelka: Originally we recommended the creation of a peer support specialist position , 
when then learned from the Behavioral Health office that steps were already being taken to 
establish that position and the additional legislation would not be necessary. We talked to 
the DOCR director regarding what is an evolving trend across the country of states 
suspending but not terminating Medicaid coverage when someone is incarcerated. That is 
indeed the vision of building a paraprofessional workforce in the areas that are especially low 
in capacity for delivering treatment. Ideally you are creating a career ladder for these people, 
they are developing more experience and going for more training and education. 

Chairman K. Koppelman: The question that Chairman Weisz and I visited about there is 
another bill introduced to drug test people receiving benefits and he was questioning if that 
bill would pass whether that would conflict with what we are talking about in this bill. They 
are really two different things. This provision of this bill deals with is to remove the lifetime 
ban on receiving those benefits for those convicted of a drug crime, the other bill has more 
to do with people who are currently using drugs. I think both bills can peacefully coexist. 

Representative Hanson: Speaking of coexisting could we have some research done on 
the Compassionate Care Act for medical marijuana and how that would coexist with section 
12 where it talks about reducing the offense for possessing drug paraphernalia just to make 
sure that it doesn't conflict? 
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Chairman K. Koppelman: Section 12 does reduce the penalty, when we were preparing 
this it was before that measure passed. We will have the intern look at those two issues and 
see how they intersect. 

Marc Pelka: I am happy to assist with the amendment language. I think you have some 
amendments coming your way and we would be happy to help with them. We aim to help 
states and be a resource for the state to move forward and it is different in every state. The 
best way to overcome the input and reach consensus is by using data and collecting input 
from people who have information and hammering out consensus. 1: 11 

Representative Magrum: So we are going to be reducing all these offenses so there will 
be more people that will be out and about. What are we going to do with all these people? 
Are all the business people going to put them to work. Who is going to put them to work? 

Marc Pelka: The population you are talking about those are a whole array of needs that the 
people in the criminal justice people have. Employment is a key item in this effort. 

Chairman K. Koppelman: We have had to look at what is our issue and hear a lot of 
testimony and then sort of drill that down into policy. That is what we are trying to do. What 
we have heard, we have a problem with our prison population because it is growing so fast. 
We know that a lot of the prisoners are in there for drug and low level property crimes and 
also for technical violations. Then we get to the behavioral issues that relate to the drug 
crimes we are all trying to get a handle on this. I personally have to come to grips with is, 
get tough on crime, that is what we used to think and I am learning I also need to be smart 
on crime. It doesn't mean we have to soften every penalty but we do need to look at all these 
issues and bring this into a balance. We need to looks where we can give judges more 
discretion and modify all the rest of this and see where this goes. Part of this is really about 
helping people get back to reentry and getting them back into society and really rehabilitate 
and get a new lease on life. 

Marc Pelka: You have dedicated a lot of time on this bill. It begins first with using the data 
and pin point what is driving growth in recidivism and cost and population. Once there is 
consensus around those drivers then seeing where consensus lies on addressing it. The 
interim committee effort was to a bill draft together that would be ready for the legislature to 
review and our effort was to revise analysis and policy development to help you in that as 
well. The good news is that you have options in front of you. There are many states finding 
themselves in challenges regarding over-crowding and budget crunches and they don't the 
options available data to them. 

Representative Nelson: One concern I have is it seems there are so many different groups 
that are running to background checks. We have a lot of people with felonies and now wer 
are saying maybe they should have been misdemeanors. We as a society are saying maybe 
the prisons were a mistake. But we have the potential to build a prison without bars in our 
society. Then somehow punishing these people for not entering back into society. We have 
to be very careful when we are requiring those things. 

Chairman K. Koppelman: I agree with you. I think we need to draw the line somewhere. 
There are some areas where it is people concerned about liability exposure and that is the 
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reason they want to do a background check but as you imply it can just be if they have a 
felony or something objectionable. We better not hire them or whatever the purpose of the 
check is. That is a valid concern. The bigger picture is trying to bend societies attitudes 
toward felons. The reentry piece is a big part of that and I think that is where the example of 
a rental property bill, we can look at how can we help felons who are truly rehabilitated have 
a second chance. People can change and we need keep that in mind as we think about all 
these issues. 

Representative Satrom: I think housing is a big issue. According to our law you have to 
handle everybody in the same. You either rent to all felons or to no felons. Some should be 
rented to and others not. If you have that policy by mandate you are breaking the law and 
we are hurting ourselves by not allowing people to discriminate. 

Representative Vetter: I like this legislation. I think this is exactly the kind of thing we should 
be doing. I am disturbed a little bit in the sense we are not thinking about the big picture 
standpoint. The very next bill we will get is basically raising the penalties for other crimes so 
we will empty out our prisons with some people and then put them back in with other ones. 
The fact that 40% of our people in prison are low level drug offenders is really shocking to 
me. I think something has to be done there. 

Chairman K. Koppelman: Recess the hearing on HB 1041. 
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Justice Reinvestment in North Da 
Policy Framework 

Overview 

Over the past decade, the number of people in North 

Dakota's prisons and jails, on probation, and on parole 

has increased, and the state and county governments have 

spent tens of millions of dollars expanding the capacity of 

existing correctional facilities and building new facilities 

to accommodate this growth. Unless action is taken, the 

prison population is projected to grow by 36 percent by 
FY2022 at a cost of $115 million to accommodate the 

projected growth.1 

The increasing numbers of people admitted to prison for 

lower-level nonviolent offenses and people revoked from 

supervision are substantial drivers of prison population 

growth in the state. Together, these populations make up 
almost three-quarters of all prison admissions. 2 The use 

of prison for people who violate the conditions of their 

supervision and people convicted of lower-level nonviolent 

offenses is stretching corrections resources and limiting the 

state's ability to use effective sanctions to hold its supervision 
population accountable. These criminal justice system 

challenges are exacerbated by the fact that people supervised 

in the community do not have access to sufficient treatment 

for mental illnesses and substance use disorders, which 
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hampers the state's ability to reduce recidivism. North 

Dakota policymakers have reached a crossroads: if the state 

does not address the factors contributing to crime and 

recidivism, it will be forced to spend tens of millions more 

to accommodate prison population growth. 

In January 2016, the state embarked on a justice 
reinvestment approach, and key stakeholders began 

working together to develop policies that will curb prison 
population growth by reducing the number of people in 

prison who have committed lower-level felony offenses 

and who have violated the conditions of their supervision. 

These policies will also ensure that people with serious 

behavioral health needs and those assessed as being at 
a high risk of reoffending receive effective post-release 

supervision programming, and treatment as necessary. By 

implementing these proposed policies, the state will avert 

a minimum of $63.8 million by 2022 in costs for the 

contract beds that would be necessary to accommodate 

the projected prison population growth, and will be able 

to reinvest those savings in strategies that can reduce 

recidivism and increase public safety. 

In October 2015, Governor Jack Dalrymple, Chief Justice Gerald VandeWalle, Attorney General Wayne Stenehjem, 
Senate Majority Leader Rich Wardner, House Majority Leader Al Carlson, Senate Minority Leader Mac Schneider, 
House Minority Leader Kenton Onstad, and Legislative Management Chairman Raymond Holmberg requested 
intensive technical assistance from The Council of State Governments (CSG) Justice Center with support from The 
Pew Charitable Trusts and the U.S. Department of Justice's Bureau of]ustice Assistance to use a data-driven justice 
reinvestment approach to help the state reduce the corrections population, contain corrections spending, and reinvest a 
portion of the savings in strategies that can reduce recidivism and increase public safety. 
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Passed by the North Dakota legislature and signed in 2015, HB 1165 and HB 1015 established the interbranch 
Incarceration Issues Committee (IIC), which was composed of state lawmakers, judiciary members, corrections officials, 
county attorneys, and local law enforcement executives, to study the state's criminal justice system. The 16-mernber '--
committee met five times between January and September 2016 to review analyses conducted by the CSG Justice 
Center and discuss policy options, and has since disbanded. 

The IIC developed legislation that sought to use taxpayer dollars more effectively to make the state safer. In 
addition to the policy framework presented in this report, members of the IIC put forth recommendations that 
would prioritize treatment over incarceration for people convicted of crimes related to drug use; establish medical 
parole for people in prison with a terminal medical condition; and modify the certification requirements for a 
Licensed Addiction Counselor (LAC).3 

COMMITTEE MEMBERS 
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Randy Ziegler, Deputy Chief of Bismarck Police Department 

Data Collection 

An extensive amount of data was provided to the CSG 

Justice Center by the North Dakota Attorney General 

Bureau of Criminal Investigation, the Administrative 

Office of the Courts, and the Department of Corrections 

and Rehabilitation (DOCR). In total, more than 1.5 
million individual data records were analyzed, including: 

supervision and prison populations; length of time served 

in prison and on supervision; statutory and administrative 
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policies; and availability of treatment and programs 

designed to reduce recidivism. More than 160 in-person 

meetings and conference calls with judges, state's attorneys, 

public defenders, law enforcement officials, supervision 

officers, behavioral health service providers, victims and 
their advocates, advocates for people involved in the 

criminal justice system, local officials, and others helped 

provide context for the data. '----



Summary of Challenges and Findings 

Through its comprehensive review of state data, the Incarceration Issues Committee 
identified three key challenges and related findings. 

KEY CHALLENGES 

1. Growth in prison and jail populations. North 
Dakota's prison and jail populations are among 
the fastest growing in the country. Unless state 
policymakers act, the prison population is projected 
to increase 36 percent by FY2022. Accommodating 
this growth would cost at least $115 million in new 
contract beds. 

2. Ineffective and costly responses to supervision 
violations. Probation and parole officers lack the 
means to hold people accountable by responding 
to violations swiftly and cost effectively and 
connecting people with behavioral health needs to 
high-quality treatment. As a result, people commit 

KEY FINDINGS 

• North Dakota's prison population and corrections 
spending have grown substantially in recent 
years. Between FY2005 and FY2015, the state's 
prison population increased 32 percent, from 1,329 
to 1,751 people.4 From the biennial budget years 
2005 to 2015, general fund appropriations to the 
DOCR more than doubled, from $83 million to $178 
million.5 

• The county jail population has nearly doubled 
in the past decade. From 2005 to 2015, North 
Dakota's county jail population one-day count rose 
83 percent, from 959 to 1,754 people. The sharpest 
increase occurred between 2012 and 2015, when the 
population shot up by 40 percent, from 1,250 people 
to 1,754 people.6 

• In recent years, North Dakota has spent tens of 
millions of dollars expanding existing prison 
capacity, but the state's prisons are full again, 
and hundreds of people are housed in contract 
facilities. Although the FY2009-2011 state budget 

numerous violations before being revoked to prison, 
which is expensive and does not improve their access 
to treatment or other resources upon release. 

3. Inadequate substance use treatment. State's 
attorneys, judges, and other stakeholders report that 
drug use is common among people who commit 
crimes and violate the terms of their supervision, 
but treatment is not readily available. A shortage of 
community treatment options and providers impedes 
people's access to needed services that, when 
combined with effective supervision, are proven to 
reduce recidivism. 

provided $64 million for expansion of the North 
Dakota State Penitentiary, the prison reached capacity 
less than five years after construction was completed. 
Moreover, the state has established contracts for beds 
in the North Dakota State Hospital, county jails, and 
facilities operated by nonprofit agencies.7 In FY2016, 
16 percent of the prison population, or 278 people, 
were housed in contract beds at an estimated annual 
cost of $7.6 million. 8 

• Of North Dakota's 53 counties, 9 are currently 
engaged in construction or expansion projects 
for their jails. Once completed, these new facilities 
will provide an anticipated 48-percent increase in 
statewide jail capacity.9 

• Native Americans are disproportionately 
represented in North Dakota's prisons. In FY2014, 
Native Americans accounted for 5 percent of the 
state's general population but constituted 21 percent of 
the state's prison population.10 
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• Domestic violence presents a significant threat 
to public safety, and current programming to 
address it is inadequate. Between 2006 and 2014, 

44 percent of all homicides (54 of 122 homicides) in 

North Dakota involved domestic violence.11 Moreover, 
a review of domestic violence-involved fatalities 

identified one or both parties as having a history of 
alcohol or substance use, sometimes with a history of 
co-occurring mental illnesses, a common factor across 
these cases.12 There are nine batterers' intervention 

programs across the state, but they operate with 
minimal oversight, and the quality of treatment varies 

from program to program.13 

• The number of people on probation and parole 
in North Dakota grew substantially in the last 
decade. From FY2006 to FY2015, North Dakota's 
probation population increased by 39 percent (from 
5,466 to 7,613 active cases), and the parole population 
increased 55 percent (from 484 to 751 active cases).14 

• People who fail on supervision and are revoked to 
prison and jail are creating a strain on county and 

state facilities. In FY2014, 45 percent of probation 
revocations were the result of supervision violations 
and did not involve new criminal offenses. Of people 
who were revoked from probation, 33 percent were 
required to serve terms in jail, and another 51 percent 
were required to serve time in prison. In that same year, 

people who had been revoked from probation or parole 
occupied 27 percent of North Dakota's prison beds.15 

• People admitted to prison for drug and property 
offenses and people revoked from probation and 
parole make up almost three-quarters of all prison 
ad.missions. In FY2014, convictions for drug and 
property offenses accounted for 33 percent of prison 

4 Justice Reinvestment in North Dakota 

admissions and cost the state approximately $19.5 
million, while probation and parole revocations 
accounted for 38 percent of admissions and cost the state 
approximately $16.7 million.16 Of the total admissions '-
to prison for new offenses, 62 percent were for Class 
C felonies, consisting mostly oflower-level drug and 
property crimes.17 

• A substantial percentage of people sentenced to 
prison for low-level, nonviolent offenses have not 

served a prior felony probation sentence. There 
is no structure in place to help courts choose among 
prison, probation, and other sentencing options based 
on felony class and type of offense. In FY2014, 36 
percent of people admitted to prison for nonviolent 
Class C felony offenses had not served a prior 
probation term.18 

• Many people in the criminal justice system need 
substance use treatment. Supervision officers in the 
state estimate that 75 percent of people on supervision 
are in need of substance use treatment, but there 
are long wait periods to access these services. From 
FY2006 to FY2014, the number of felony sentences 
for drug offenses increased by 51 percent, with the 
sharpest increase occurring between FY2011 and '---
FY2014 (148 percent). In FY2014, four out of five 
felony drug sentences were for possession.19 

• The availability of substance use treatment is not 
keeping pace with the level of need for all North 
Dakota residents. North Dakota has the sixth
highest rate of alcohol and drug abuse in the country 
bur is ranked 43rd in availability of treatment. 20 

Participation in substance use treatment decreased 
15 percent between 2009 and 2013 for the general 
population. 21 



Summary of Policy Options and Impacts 

The policy options listed below are designed to achieve the following goals: 

Prioritize jail and prison space for people who are convicted of serious and violent offenses. 

• Strengthen supervision by focusing supervision and programming resources on people who are 

most likely to reoff end. 

• Increase the capacity and effectiveness of community-based behavioral health services and 
batterers' intervention programs. 

Icons appear in the policy options section of this report to indicate which optiom will avert prison population 
growth, provide tools to reduce pressure on jails, and increase public safety and reduce recidivism. 

POLICY OPTIONS 

1. Use probation instead of prison to hold people 
who are sentenced for nonviolent Class C 
felony offenses accountable. 

2. Respond to probation and parole violations 
with more effective and less costly sanctions 
that can reduce further violations. 

3. Provide the most intensive supervision at the 
beginning of a person's probation term, as 
necessary, when risk of reoffending is highest. 

4. Expand the availability of and access to 
community-based behavioral health services 
for people in the criminal justice system. 

PROJECTED IMPACT 

As a package, the policies described in this report have the 
potential to generate substantial savings and lower recidivism 

for North Dakota. By averting the projected growth in 

the state prison population, effective implementation of 
the policy framework will help the state avoid up to $63.8 
million in contract bed costs to accommodate the growing 
prison population by FY2022. While the DOCR currently 

projects the prison population to grow 46 percent, from 
1,793 people in FY2016 to 2,445 people in FY2022, this 
policy framework is projected to avert the forecasted growth 
by as many as 659 people. (See Figure 1) 

5. Establish a pretrial supervision pilot program and 
adopt a pretrial risk assessment tool. 

6. Apply the state's existing good time policy to 
time served in jail as well as prison. 

7. Improve the quality of and access to batterers' 
intervention programs. 

8. Improve the ability to collect and analyze 
outcome and demographic data. 

9. Assess, track, and ensure the sustainability of 
recidivism-reduction strategies and increase 
statewide data collection and analysis efforts. 

The CSG Justice Center projection impact analysis is 
based on FY2006-FY2015 DOCR prison population and 
admission data, DOCR probation and parole data, and 
court sentencing data for the same time period. Operating 
cost estimates are based on the DOCR FY2016 average, 
per-day contract bed cost of $75. The baseline population 
projection assumes a rate of growth in prison admissions of 

IO percent per year, based on the average rate of growth in 
admissions in prior years. 
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FIGURE 1. PROJECTED IMPACT OF POLICY OPTIONS ON DOCR PRISON POPULATION PROJECTIONS 
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RECOMMENDED REINVESTMENT 

Combined Policy Impact 

Five-Year Averted Costs 
$64 million 

- Combined policy impact is based 
on the projected impact of CSG 
Just ice Center policy options 
and the projected impact (when 
possible) of the policy options 
put forth by the Incarceration 
Issues Committee 

- Based on an estimated future 
cost per inmate of $75 per day 
(contract bed cost per day) 

As the state begins to implement the legislation, it is 
projected to avert $4.2 million in costs by the end of 
FY2018, increasing to $63.8 million by FY2022. Averting 
costs associated with additional contract beds enables 
North Dakota's policymakers to reinvest in expanding 
community-based treatment and services to address 
mental illness, substance use, and criminal behavior. 
These reinvestments will impact both public safety and 
public health and will contribute to sustained reductions 

in state general fund expenditures on corrections.22 

In FY2018, an upfront investment of $4.2 million 
in community-based programs and treatment and 
sustainability policies is recommended, growing to 
$8.7 million in FY2022. The cost savings and proposed 
levels of reinvestment are based on a projected impact "--
to the prison population as calculated by the CSG 
Justice Center in comparison to the DOCR population 
fo recast. (See Figure 2) 

FIGURE 2. SUMMARY OF JUSTICE REINVESTMENT POLICY FRAMEWORK AVERTED COSTS AND REINVESTMENTS 

itt}i!:llfH.lf''lf }#·••#~+411;1 }fri''·'fo' 
Total Averted Costs $4.2M $11.3M $14.SM $16.1M $17.4M $63.SM 

Behavioral health reinvestment $3.2M $4.?M $6.4M $7.1M $7.?M $29.0M 

"' Pretrial pilot program $265M $265M $265M $265M $265M $1.3M .... c 
G> 
E Improved Batterers' 

$585M $585M $585M $585M $585M $2.9M .... 
Intervention Programs "' Q) 

> c Sustainability package $150M $150M $150M $150M $150M $750M ·a; 
a: 

Total Reinvestment $4.2M $5.7M $7.4M $8.1M $8.7M $34.0M 

Projected Net Savings $OM $5.6M $7.4M $8.0M $8.7M $29.8M 
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Policy Opt ions 

POLICY OPTION 1: 

Use probation instead of prison o hold people who are sentenced 
tor nonviolent Class C felony offenses account able. 

11 ...:) Avert prison 
i fi e po pulat ion growth 

A Class C felony encompasses more than 350 different 

criminal offenses, the majority of which are drug and 
property offenses, and carries a maximum sentence of five 

years.23 In FY2014, 62 percent of people admitted to prison 
for new offenses were sentenced for a Class C felony offense. 24 

Outcomes for people sentenced to probation are slightly 
better than outcomes for people sentenced to prison: 27 

percent of people who are sentenced to prison return 
within three years of release, and 24 percent of people 

sentenced to probation have their supervision revoked 
and are admitted to prison for a new offense or for a 

violation of the conditions of their supervision within 
the same time period.25 Not only can effective probation 
supervision help to address a person's criminogenic 
needs and improve outcomes (coupled with treatment, if 

necessary), but probation is considerably less expensive 

than prison: $4 per day per person compared to $114 per 
day per person, respectively. 

POLICY OPTION 2: 

This policy option creates a statutory presumption 

that people convicted of Class C felonies, excluding 
violent or sex offenses, will be sentenced to probation 

rather than incarceration, although judicial discretion 
will be retained in individual cases. Courts will have 
the discretion to override the presumption if the person is 
sentenced to a consecutive term in prison on a more serious 

charge or if there are substantial and compelling reasons the 
defendant cannot be effectively and safely supervised in the 

community. 

States are increasingly adopting policies to reserve prison space 
for people convicted of serious and violent offenses while 
using probation for people convicted oflower-level, nonviolent 
felony offenses. If a greater share of people with Class C 
nonviolent felony offenses received probation sentences, it 

would avert prison population growth and generate savings 

that could be reinvested in more effective supervision and 
community behavioral health treatment to lower recidivism. 

~ 

Respond to probation and parole violations with more effective 
and less costly sanctions that can reduce further violations. 

11 Avert prison 
! I a population growth 

Inc rease public safety and 
reduce recidivism 

Revoking people from parole and probation puts a 
strain on jail and prison populations. In FY2014, 58 

percent of parolees and probationers who were revoked in 

North Dakota were sentenced to prison and 29 percent 
were sentenced to jail. 26 In the same year, parolees and 

probationers who were revoked to prison spent an average of 

178 days and 391 days in prison, respectively, prior to being 
released, and made up 27 percent of the prison population.27 

This policy option limits to 90 days the time that 

people can be incarcerated as a sanction for a technical 
violation. A technical violation of probation or parole is 
misconduct by a person under supervision that is not a 

criminal offense and generally does not result in arrest, 
such as failing to report for a scheduled meeting with the 
probation officer, missing a curfew, or testing positive for 

drug or alcohol use. This option also allows people who have 
committed technical violations to be sanctioned in jails and 

alternative facilities, funded by the state, in lieu of prison. 

The 90-day limitation to incarceration does not apply to a 
probationer or parolee who commits a new crime. 

Limiting the term of incarceration for people who violate 
conditions of their supervision but are not charged with a 

new crime can curb prison and jail population growth while 
ensuring that the degree of punishment is proportionate 

to the seriousness of the violation. The 90-day limitation 
to incarceration as a result of a technical violation provides 

probation officers with an intermediate sanction that can 

help increase accountability for people on supervision, deter 
recidivism, and reduce the cost of responding to supervision 
violations with lengthy periods of incarceration. 
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POLICY OPTION 3: 
Provide the most intensive supervision at the beginning of a 
person's probation term, when risk of reoffending is highest. 

Increase public safety and 
reduce recidivism 

From FY2006 to FY2015, North Dakota's probation 

population increased by 39 percent (from 5,466 to 7,613 
active cases) and its parole population increased 55 percent 

(from 484 to 751 active cases), straining supervision resources 

across the state.28 Because officers supervise both probationers 

and parolees, increases in either population often make 

it difficult for officers to provide adequate supervision for 

the people on their caseloads and for community-based 
treatment and service providers to meet the needs of the 

supervision population due to their limited capacity. 

The likelihood of failing on supervision is greatest within the 
first two years a person is on probation, which emphasizes 

the need to focus supervision and program resources on 

people at the beginning of their supervision terms. Fifty-

one percent of people who began their probation terms in 

FY2012 and were admitted to prison within three years 

(either for a new offense or for violating conditions of 

POLICY OPTION 4: 

supervision) were admitted in the first year of probation. In 
the second year, the percentage fell to 35 percent, and in the 

third year the percentage fell to 14 percem.29 

This policy option requires the DOCR to 
systematically transition probationers to the lowest 
possible level of supervision (known as "diversion 
caseload") according to risk level and compliance. 
Probationers on a low supervision level will be transferred 

to a diversion caseload after successfully serving 6 
months, and those on a medium supervision level will be 

transferred after successfully serving 12 months. 

People on diversion caseloads receive minimal administrative 

supervision. Transitioning probationers to a diversion 

caseload will enable supervision officers to target resources to 

people who are at the highest risk of reoffending during the 
first two years after their release. 30 

Increase the availability of and access to effective community-based 
behavioral health treatment for people in the criminal just ice system. 

Increase public safety and 
reduce recidivism 

Stakeholders report that people on community 

supervision-especially those who live in rural areas

have difficulty accessing behavioral health treatment 

due to insufficient service capacity and an inadequate 
number of providers. Seventy percent of judges reported 

sentencing people to prison in order to connect them with 
mental health or substance use treatment. Probation and 
parole officers reported that 75 percent or more of their 

clients needed substance use treatment but struggled 

to find those services in the community.31 Insufficient 

community-based treatment resources greatly limit 

the state's ability to address treatment needs, improve 

outcomes, and reduce recidivism, and therefore pose a 

challenge to public safety. 

A. Cultivate a network of community-based 
behavioral health care providers to serve people in 
the criminal justice system. 

Across the state, access to community-based treatment 
has decreased, while the need for treatment has increased. 
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North Dakota has the sixth-highest rate of alcohol and drug 

abuse in the country but is ranked 43rd in availability of 

treatment. In order to increase the network of community 
behavioral health care providers, the state must implement 

short-, medium-, and long-term strategies. 

SHORT-TERM STRATEGY 

This policy option funds and requires the Department 
of Human Services (DHS) and DOCR to establish a 
case manager position. A case manager is responsible 

for delivering community-based treatment for people 
with serious behavioral health needs who are also at a 

high risk of reoffending. Case managers typically do not 

require a specialized degree or certification but are entry
level positions in the professional behavioral health field. 
Their responsibilities include assessing and monitoring 

people, organizing reentry services, and coordinating care 

among multiple service providers, including clinicians 
and probation officers. Case managers are focused on 



improving care coordination and eliminating gaps in care 

that lead to unnecessary readmissions to prison. 

This policy option also requires DHS to establish 
training and certification processes for peer support 
specialists to work in criminal justice settings. 
Peer support specialists are people recovering from 
severe mental illnesses or substance use disorders who 
are trained as counselors to help others with similar 
conditions. Through their experiential knowledge 
and familiarity with a patient's culture or community, 
peer support specialists can provide unique insights 
and assistance that professional health care providers 
cannot, and they can potentially reduce the use of crisis 
intervention services. DHS will be required to establish 
the basic qualifications of the peer support specialist 
position and develop a training module that prepares peer 
support specialists to deliver recovery-oriented services in 
partnership with professional treatment providers. 

MEDIUM-TERM STRATEGY 

This policy option requires the development of a 
statewide strategic plan for increasing the number 
of community-based behavioral health care 
providers who have received the necessary education 
and training to work with criminal justice 
populations. The strategic plan should analyze barriers 
to recruitment of behavioral health care providers, 
propose strategies for recruitment and retention, and 
identify key outcome metrics to be reported to the 
legislature on an annual basis. Community-based 
behavioral health care providers include certified peer 
support specialists, community engagement specialists, 
licensed substance use counselors, psychiatric nurses, 
and psychiatrists. By developing a strategic plan to 
cultivate an adequate network of appropriately trained 
community-based behavioral health care providers in 
rural areas, the state can begin to meet the behavioral 
health needs of people in the criminal justice system 
and reduce recidivism. 

LONG-TERM STRATEGY 

This policy option requires DHS to manage the 
implementation of strategies to increase the number 
of community behavioral health providers in the 

state, especially in rural areas. Strategies may include 

the development of specialized curricula in higher 

education for health care workers in preparation for 

working with criminal justice populations. Specialized 
curricula can help health care workers increase 
their competency in working with criminal justice 
populations, and may attract students who have an 
interest in addressing both the health care and criminal 
justice needs of the state. Additional strategies may 
include: conducting outreach to promote interest in 
behavioral health professions in rural areas; developing 
scholarships and loan forgiveness programs; creating 
distance learning opportunities; or bolstering out-of-state 
recruitment and retention. 

8. Increase access to effective community-based 
behavioral health treatment for people in the 
criminal justice system. 

Untreated mental illnesses and substance use disorders 
contribute significantly to people's ongoing involvement 
in the criminal justice system. Research suggests that for 
adults with mental illnesses and substance use disorders, 

supervision combined with treatment is more effective at 
reducing recidivism than supervision alone.32 

This policy option increases access to effective 
community-based behavioral health treatment by 
establishing incentives for private health care providers 
to ensure that people in the criminal justice system 
have access to a full continuum of support services. To 
encourage quality of care, private health care providers 
will have an opportunity to earn value-based incentives, 
where they receive additional funding for meeting target 
outcomes set by OHS. 

People in the criminal justice system who have substance 
use and mental health treatment needs have a high 
likelihood of failing on probation at great cost to 
themselves and society. Yet many people transitioning 
from incarceration to probation who have behavioral 
health needs do not have timely access to treatment, a 
key component to successful reentry. By increasing access 
to community-based treatment services and programs, 
the state can help reduce recidivism and improve public 
health outcomes for people in the criminal justice system. 
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POLICY OPTION 5: 

Establish a pretrial supervision pilot program and 
adopt a pretrial risk assessment tool. 

From 2005 to 2015, North Dakota's county jail population 
one-day count rose 83 percent, from 959 to 1,754 people. 
The sharpest increase occurred between 2012 and 2015, 

when the population spiked 40 percent, from 1,250 
to 1,754 people.33 Local criminal justice stakeholders, 
including sheriffs, judges, and jail administrators, identify 

growth in the pretrial detention population as a substantial 
driver of this increase. 

Use of pretrial risk assessments is inconsistent in counties 
across the state, and, as a result, decisions to detain or 
release people pretrial are not always based on a defendant's 
risk for failure to appear in court or risk of reoffending. 

This policy option creates a pretrial supervision pilot 
project. Administrators of the pilot program will be 
required to adopt a pretrial risk assessment tool as well 
as a dangerousness and/or lethality assessment for people 
charged with domestic violence offenses. The results of 
the assessment would be used to inform pretrial decisions 
to reduce unnecessary detentions and prioritize jail beds 
for people who are at a high risk of reoffending. Pretrial 
risk assessment results can be used to identify defendants 
who can be released pretrial and under what conditions, 
and help identify people who should be connected to 

POLICY OPTION 6: 
Apply t he state's existing good time policy to time 
served in jail as well as prison. 

The North Dakota Century Code (12-54.1-01) authorizes 
DOCR to grant good time credits, which can subtract up 

to five days per month from a prison sentence, according 

to eligibility criteria established by the agency. People 
are not currently eligible to accrue good time credits 
during the time they spend in jail awaiting trial, however. 
For example, a person currently senten ced to five years 

in prison, after having spent one year in jail awaiting 
the conclusion of his or her criminal case, would be 
transferred to DOCR to serve the remainder of his or 
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Increase publ ic safety and 
reduce recidivism 

Provide too ls to reduce 
pressure on jails 

services in the community. Requiring a dangerousness 
and/or lethality assessment for people charged with 
domestic violence offenses gives judges the information 

they need to mandate supervision of high-risk domestic 
violence defendants upon their release. At the end of the 
2017-2019 biennium, DOCR will be required to report 
outcomes from the program, including the number of 
and outcomes for pretrial detainees placed on supervision, 
disaggregated by assessed risk level. 

A pretrial risk assessment can help determine a person's 
risk of failure to appear in court and risk of reoffending 
during the pretrial stage, and can also help identify people 
who are appropriate for release. Research shows that time 
in jail can increase a person's likelihood of engaging in 
criminal behavior: low-risk defendants have a 40-percent 
higher chance of committing a new crime before trial 
when held for 2 or 3 days compared to those held 1 day or 
less, and a 51-percent higher chance of committing a new 

'-crime within 2 years when held for 8 to 14 days compared 
to 1 day or less.34 By helping counties adopt a pretrial risk 
assessment tool and provide pretrial supervision, the state 
will improve public safety, reduce jail populations, and aid 
counties in averting spending associated with a growing 
jail population. 

Avert pri son 
population growth 

her sentence-four years in this case. Under the current 
system, the person in this example would be eligible to 
accrue good time credits during the four years spent in 

DOCR custody, but not for the entire five-year sentence. 

This policy option ensures that the state's existing 
good time policy applies to the total sentence 

imposed, including time served pretrial in jail and 
time served in prison. Good time credits would be 
awarded to people in prison based on their participation 

JO 



in court-ordered or staff-recommended treatment and 

education programs and good behavior exhibited while 

they were in county jail prior to going to prison. 

POLICY OPTION 7: 
Improve t he qualit y of and access to batterers' 
intervention programs. 

Batterers' intervention programs (BIPs) are court
ordered programs for people convicted of domestic 
violence offenses. They are neither funded by the state 
nor covered by traditional insurance, however, which 
forces participants to either pay out-of-pocket to attend 
or fail to follow the orders of the court. The nine 
BIPs throughout the state vary in quality. Although 
courts occasionally order anger management courses 
as an alternative to BIPs, these courses neither serve 
as an appropriate substitute for BIPs nor address the 
underlying issues contributing to a person's history of 
domestic violence. 35 

POLICY OPT ION 8: 

Improve t he ability to collect and analyze outcome 
and demographic data. 

Each person in the North Dakota criminal justice system 
is assigned a statewide identification number (SID 
number) upon entering the criminal justice system, but 
this number is inconsistently used across agencies and not 
usually entered into the court data system. Demographic 
information is also missing from court records. Data 
collection on race and gender in North Dakota has 
increased in recent years, but 80 percent of sentencing 
records from FY2006 to FY2014 do not include the 

defendant's race, and 52 percent do not specify gender. 

A. Require all criminal justice agencies to use the 
SID number assigned to each person who enters the 
criminal justice system. 

SID numbers allow for prompt and efficient 
communication among criminal justice agencies in the 
state regarding the activities of people in the system. 
When each person who enters the criminal justice 
system is assigned a unique identification number, 

II 

Good time credits allow correctional facilities to 

incentivize good behavior, creating a safe and efficient way 

to reduce the prison population. Further, good time credits 
enhance public safety by encouraging rehabilitation and 

Increase public safet y and 
reduce recidivism 

This policy option provides state funding for BIPs 
and establishes a standards oversight committee 
to ensure the quality and consistency of this 
programming. Increasing the number and quality 
of BIPs ensures that people convicted of domestic 
violence offenses are held accountable to court orders to 
participate in programs that address their risk factors. 
Ensuring that probationers and parolees participate 
in court-ordered programs is a key part of delivering 
effective supervision and holding people accountable. 

Increase public safety and 
reduce recidivism 

corrections agencies are able to promptly determine 
prior criminal history, allowing them to develop better 
case plans for each person. SID numbers also allow 
analysts to track the outcomes of each person in the 
system and ultimately evaluate the effectiveness of 
policies and practices. 

This policy option recommends that the court enter a 
person's SID number into the court's case management 
system. A SID number field already exists in the court case 

management system. This policy option simply encourages 
court clerks to systematically enter this information into 
the system. 

B. Recommend that the courts enter demographic 
information into the court data system for each case. 

Demographic data are collected by DOCR. Analysis of 
the FY2014 prison population showed that 21 percent 
of the state's prison population was Native American, 
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while only 5 percent of the state's total resident 
population was Native American. Preliminary analysis 
suggests that Native Americans are overrepresented at 
other points in the state's criminal justice system and 
a dedicated effort to track and monitor the movement 

of people at various stages in the system is necessary to 
gain insight into the factors that may contribute to this 
disproportionality. 

Currently, court staff have the capability to enter 

demographic information that exists in the judgment 
or other documents into the court data system when 
they receive a case filing, however are not required to 
do so, which results in high rates of incomplete data. 
The lack of demographic data in the court data system 
hinders the state's ability to understand the demographic 
composition of its criminal justice population and identify 
disproportionalities in the criminal justice system. 

POLICY OPTION 9: 

This policy option recommends that the courts 
enter the demographic information that exists in 
case filing documents, including race and gender, 
into the court data system. This policy option simply 
encourages court clerks to systematically enter this 

information into demographic fields that already exist 
in the court data system. 

--------- --- -------

In taking a more targeted approach to data collection 
by adopting SID numbers and collecting demographic 
information, North Dakota will strengthen its ability 
for future analysis, enable cross-agency information 
sharing, and gain an understanding of the demographic 
composition of the criminal justice population. As 
North Dakota grows and diversifies, it will become even 
more important for researchers to be able to evaluate 
the effectiveness of various policies and practices and 
their impact on different populations. 

Assess, track, and ensure the sustainability of recidivism
reduction strategies, and increase statewide data 
collection and analysis efforts. 

Increase public safety and 
reduce rec idivism 

A. Create a centralized interagency oversight body 
to guide and track the implementation of justice 
reinvestment policies. 

The Incarceration Issues Committee disbanded in 
September 2016 without establishing an entity to oversee 
the implementation of justice reinvestment policies; 
consequently, the state may encounter implementation 

challenges. 

This policy option establishes an interbranch, 
interagency committee to oversee the successful 
implementation of justice reinvestment policies in 
the years following enactment of legislation. The 
committee will monitor implementation efforts and 

require the development of outcome measures and 

regular reporting from all agencies and stakeholders 
involved. The committee will also be required to review 
the annual impact reports from DOCR and ensure the 
sustained reinvestment of savings generated from the 
implementation of the justice reinvestment initiative. 

12 Justice Reinvestment in North Dakota 

B. Require DOCR to report annual data on the 
impact of justice reinvestment legislation. 

In order to ensure that the justice reinvestment legislation 

is meeting the goals set forth by the commission, North 
Dakota must establish a means of monitoring and 
reporting outcomes. Currently, there is one part-time 
employee who is dedicated to performing data analysis for 
DOCR. Various department employees, whose primary 
roles are not related to data or research, conduct other 
reporting, as assigned. This stopgap effort has resulted in 
unclear methodologies and conflicting numbers. 

This policy option requires DOCR to produce an annual 
report on the impact of the state's justice reinvestment 
legislation, including the extent to which the department 

has met implementation goals and projections 
concerning the prison population, the statewide 
recidivism rate, and other key public safety metrics. 
DOCR will also be required to communicate additional 
fiscal needs to the legislature based on these reports. 



The effective implementation of justice reinvestment 
policies is critical for the state to meet its goals, including 
averted growth in the prison population and correctional 
spending, and reduced recidivism. By requiring DOCR 
to report annually on the impact of the legislation, 
the interagency oversight committee will receive 
substantive and measurable data to track and guide the 
implementation of the legislation. 

C. Recommend that the Administrative Office of the 
Courts publish a comprehensive annual report on 
court activities. 

The Administrative Office of the Courts in North 
Dakota currently publishes an annual report that provides 
minimal statistics on court activity. The annual report 
typically includes the number of cases filed, number of 
cases in each court (traffic, criminal, juvenile, etc.), and 

number of jury trials. 

This policy option recommends that the Administrative 
Office of the Courts expand its annual report to provide 
statistical analyses of case hearings, dispositions, 
and sentences, as resources allow. The courts will 
be encouraged to work with the provider of their case 
management system to develop system-generated reports on 
a regular and an ad-hoc basis. 

D. Require state and local criminal justice agencies 
to adopt standardized offense codes. 

North Dakota has created a multi-agency task force to 
develop standardized offense codes, which are numerical 
references used to categorize crimes. The task force has 
developed a common statute t,able, which is scheduled for 
release in June 2017. But because the task force's efforts 
are still underway, agencies currently use varying offense 

codes for the same crime, complicating data collection and 
analysis. For example, there are more than 6,000 different 
DUI offense descriptions in the court data system because 
court administrators enter different descriptions of the 
offense each time, as opposed to using a standardized 
code to describe these DUI offenses. Some state and local 
agencies in North Dakota have adopted offense codes 

published by the National Crime Information Center, 
while others use less widely accepted code references. 

This policy option requires the multi-agency task 
force to complete the standardization of offense 
codes and requires all law enforcement and criminal 
justice agencies to adopt and use these codes. Once the 
standardization is completed, the task force is required to 

disseminate the offense codes to all state and local criminal 
justice agencies for statewide adoption. All agencies will be 
required to keep up with the codes and make adjustments 
as laws change. 

Standardized offense codes will enhance the quality and 
timeliness of the crime data collected by criminal justice 
agencies as well as enable the prompt analysis of criminal 
justice trends. 

E. Require all county jails to submit an annual 
census data report. 

The North Dakota Criminal Justice Information 
Sharing (ND-CJIS) program is dedicated to providing 
comprehensive data to criminal justice agencies in North 
Dakota. ND-CJIS has developed a data management 
system for local jails to use to track and share 
information about people in jail, such as demographics, 
charges, and booking and release dates. This is a system 
that is accessible to all counties at no cost and allows 
for reporting and analysis. Currently, only 12 out of 23 
jails in North Dakota are using this data system. Ir is 
unknown what data, if any, non-participating jails are 
collecting or how they are collecting it. 

This policy option requires all county jails to submit 
an annual census data report to ND-CJIS. Information 
provided would include, but not be limited to, one-day 
counts of jail population, demographics, average daily 
population, number of admissions, and estimated average 
length of stay. ND-CJIS will be required to synthesize 
the census data received from each jail into a statewide 
annual jail census report. 
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the target population is estimated to be 85 percent. 

23. CSG Justice Center analysis of Class C Felony categories; 
North Dakota Century Code 12.1-32: Penalties and 
Sentencing. 
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HOUSE JUDICIARY COMMITTEE 
REPRESENTATIVE KIM KOPPELMAN, CHAIRMAN 

JANUARY 31, 2017 
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PATRICK N. BOHN, DIRECTOR FOR TRANSITIONAL PLANNING SERVICES, 
NORTH DAKOTA DEPARTMENT OF CORRECTIONS & REHABILITATION 

PRESENTING TESTIMONY RE: HB 1042 

My name is Pat Bohn and I am the Director for Transitional Planning Services for the 
North Dakota Department of Corrections and Rehabilitation (DOCR). I am here to 
testify on behalf of the DOCR in support of House Bill 1042 with an amendment to 
Section 3 of the bill. 

Opening: 
There are sixteen sections in HB 1042 and some will likely draw more discussion than 
others. I anticipate some lively testimony and discussion surrounding proposed 
changes to the drug laws. I think most of us would find common ground on the principle 
that drugs such as methamphetamine, cocaine and heroin are bad for our society. 
They have negative effects on our social and moral fabric and tear down individual and 
public safety. Where we start to differ is how we handle the problem. We've lived three 
solid decades where new and enhanced penalties were implemented in an effort to 
thwart our growing drug problem. To this day, I hear people talking about how bad our 
drug problem is and I ask myself, why? Shouldn't we have our arms around this after 
decades of additional and enhanced penalties? Maybe we are using the wrong tool. 
Maybe we are using too big and expensive of a hammer when a smaller less costly one 
may get the same or better results . 

We have seen 277% increase in the community supervision population between 1992 
and 2017 and a 249% increase in the prison population during that same period. 
During this timeframe we have only seen an 18.8% increase in our overall state 
population and that is including the growth we saw during the course of the oil boom 
(Reference Chart 1 on page 2). Another factor playing into this equations is we have 
seen a 37 .5% increase in the number of felony laws on the books between 1997 and 
20.13 (Reference Chart 2 on page 3). I ask you as you move forward on this, what is 
preventing us from taking steps to move in another direction because what I've outlined 
here is arguably a costly failure. 

Page 11 



One Day DOCR Individual Count - January 1 7331 

7000 

6000 

3000 

777 

2000 -: ·· 

1000 
757,952 

h 0 kota state poJlulatio~.::=:;~_ .. ,. -.. ·- ·- -
6~!!,223-..---·---- ··-·-------~· ..::. Nor_!_ .. ! - .. - --- -~ -····- --· -· 

0 .. : .......... T .... , .... . ••••••··~··•• M• .. •1••••- •••:•••-•·•••;•••><•0o·;· . ...... 1 

v 
1l 

-$>' 
".<:) 

:-,.'o 
".(;) 

:-,.'b 
'\,(;) 

Chart 1 

Page 12 

Probation/Parole 
one day counts 

increased 277% 
from 1992 to 2017. 

Inmate one day 
counts increased 

249% from 1992 to 
2017. 

--Inmate 

--Probation/Parole 

North Dakota state 
population 

increased 18.8% 
from 1992 to 2016. 

Felony offenses 

increased by 37 .5% 
from 1997 to 2013 



Percentage Change in District Court Felony 
Filings by Judicial District, 2009-2014 

North Central 

+173% 

Northwest 
+436% 

Chart 2 

Southwest 
+133% 

What this bill does: 

South Central 
+61% 

Northeast 
+68% 

Southeast 
+17% 

t-33% 

Section 1 amends N.D.C.C. § 12-44.1-32 and transfers the authority to establish criteria 
and administer good time in regional or county correctional facilities from the presiding 
judge of the judicial district -where the facility is located to the correctional facility 
administrator. This is consistent with DOCR 's administration of good time and 
consistent with the opinions of the North Dakota Supreme Court in State v. Trieb, 516 
N.W.2d 287 (N.D. 1994) and Ostafin v. State, 1997 ND 102, 564 N.W.2d 616, that the 
administration of good time .was a matter for the North Dakota State Penitentiary. _ 

Sections 2 and 6 should be examined together. Section 2 amends N.D.C.C. § 12-54.1-
01 and authorizes the DOCR to credit an individual with sentence reduction for time 
spent in custody before sentencing to the legal and physical custody of the DOCR as 
well as to sentences to the DOCR for six months or less. It also affirms current law 
which does not allow for crediting time spent on probation supervision towards 
incarceration. Section 6 requires the court to state the amount of sentence reduction 
the defendant is entitled to in the criminal judgment. 

Example: The defendant is entitled to 90 days credit for time spent in custody and 
could be eligible for up to fifteen days of good time to be applied towards the 
defendant's sentence. 
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The DOCR believes this provides the correctional facilities another behavior 
management tool to help manage a portion of the population that will move on to serve 
their sentence at the DOCR by providing individuals an incentive to have good behavior 
in correctional facilities as well as a sanctioning tool for misconduct. The estimated 
fiscal impact to the DOCR for 2017-19 biennium is ($411,267) and for 2019-21biennium 
is ($894,082). The fiscal impact assumes an average of 15 days will be credited to all 
new arrivals as of 7/1/17. Adoption of these sections will reduce the estimated average 

_, daily population by 6 for the 2017-19 biennium, and by 14 for the 2019-21 biennium. 

Section 3 amends N.D.C.C. § 12-59-58 and revises the current emergency parole law 
to more authorize medical parole for serious or terminal medical conditions and 
authorizes the Parole Board to grant a medical parole for individuals subject to the 
mandatory armed offenders law and those sentenced to life and who must serve a 
minimum of 30 years less performance based sentence reduction in order to be eligible 
for Parole Board consideration. This amendment will impact an estimated one to two 
individuals per year, but although the number of individuals this impacts is small, there 
are usually very high costs associated with medical care for serious medical cases and 
end-of-life needs, as well as a humane aspect that cannot be overlooked. We would 
look to amend in N.D.C.C. 12.1-32-09.1 relating to 85% penalty crimes as well. It was 
not included in the original draft because we were having discussions about the 
possibility of repealing the 85% law which have since gone by the wayside. 

Section 4 amends N.D.C.C. § 12.1-17-13 updates mandated domestic violence 
treatment to include an evaluation and treatment program as determined by the court. 
(See attached testimony on page 9 from Dr. Lisa Peterson). 

Section 5 amends N.D.C.C. § 12.1-23-05 and changes the threshold for a C felony theft 
of property or services stolen to exceed one thousand dollars to two thousand five 
hundred dollars and removes the blanket inclusion for automobiles, aircraft or other 
motor propelled vehicles. If stolen, they could still be charged as a C felony and the 
state would have to prove the value to be more than two thousand five hundred dollars. 
It ·does not take much to get one thousand dollars these days. Although it is not 
possible to project impacts from our data, the DOCR believes this is worthy of 
discussion as a way to again update this penalty threshold. 

Sections 7 amends N.D.C.C. § 19-03.1-22.3 and reduces the penalty for ingestion of a 
controlled substance from an A misdemeanor to a B misdemeanor for a first offense 
and retains the penalty as an A misdemeanor for any second or subsequent offense. 
This has no financial impact on the DOCR. It may have some city and county 
implications because the B misdemeanor could be addressed in municipal court. 

Section 8 amends subsection 1 of N.D.C.C. § 19-03.1-22.5 and reduces the penalty for 
ingestion of a controlled substance analog_from an A misdemeanor to a B misdemeanor 
for a first offense and retains the penalty as an A misdemeanor for any second or 
subsequent offense. This also has no financial impact on the DOCR. It may have 
some city and county implications because again, the B misdemeanor could be 
addressed in municipal court. 
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Section 9 amends subsections 5 and 7 of N.D.C.C. § 19-03.1-23 and reduces the 
offense level for possession of a controlled substance or possession of a controlled 
substance analog from a class C felony to a class A misdemeanor and the penalty 
enhancement provision from one thousand feet to five hundred feet of school. It would 
also authorize the DOCR to release an individual from incarceration to a probation 
period upon the individual's successful completion of a drug and alcohol treatment 
program. It also clarifies manufacture, delivery and intent to deliver for purposes of 
offenses under this chapter. At the April 2016 Incarceration Issues meeting, Mr. Pelka 
reported felony sentence events doubled between 2011 and 2014, with drug offenses 
being the primary driver of those sentences. He reported Class C felonies are the 
lowest level felony yet comprise 83 percent of felony sentence events in North Dakota. 
He said the four western districts saw significant increases over the time period studied ; 
however, the entire state had an increase in sentences of 23 percent. He reported the 
felony sentence events for drug offenses increased two and one-half times between 
2011 and 2014. Forty percent of the felony offenses were drug related, 79 percent of 
which were for possession. In 71 percent of those cases, he said, the people were 
sentenced to incarceration. Twenty-five percent of felony offenses were property 
offenses, of which 77 percent was theft. While North Dakota had higher incarceration 
rates for drug offenses, he said, other states have higher sentences of probation for 
similar offenses. He said the overall sentencing rate for drug offenses in the United 
States is 33 percent. 

Section 10 amends subdivision a of subsection 1 of N.D.C.C. 19-03.1-23.1 and reduces 
the distance for penalty enhancement for manufacture, delivery or possession with 
intent to manufacture or deliver a controlled substance from one thousand feet to five 
hundred feet of a child care or preschool facility, elementary or secondary school or 
colleges. The DOCR feels this would be an improvement but still believes the penalty 
enhancement should instead be on the real property. These perimeters encompass 
residences that may have existed before the qualifying entity even came into the area. 

Section 11 amends N.D.C.C. § 19-03.4-03 and reduces the offense level for possession 
· of drug paraphernalia from a C felony to · an A misdemeanor and marijuana 
paraphernalia from an A misdemeanor to a B misdemeanor. This is currently a crime 
that has significant impact on the courts, correctional facilities, probation caseloads. It 
is arguably the most common crime I see. A change to the offense level can impact the 
DOCR in two ways. First, individuals convicted of a C felony drug paraphernalia are 
eligible for up to three years of supervised probation on initial sentence and up to a total 
of five years upon revocation. Individuals convicted of an A misdemeanor are eligible 
for up to two years of supervised probation and up to a total of three years upon 
revocation . This would reduce the eligible time for supervision upon initial sentence and 
by revocation by one year each. It would also reduce the maximum incarceration 
penalty from five years to one year. This change may also reduce impact ·on states 
attorneys, indigent defense counsel, jails and the courts. Misdemeanor offenses can 
have bail set by a bond· schedule rather than having to make an appearance before the 
court, preliminary hearings are not required and indigent defense counsel may not be 
necessary if incarceration is not being considered as part of the sentence. This also 
has implications to sections 5 and 1 O of this bill. 
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Section 12 amends subdivision f of subsection 5 of N.D.C.C. § 39-08-01 allowing the 
court to terminate probation when the individual completes a drug court program. This 
change is driven by the current DUI law which mandates a penalty of a minimum 
amount of time for supervised probation in the case of an A misdemeanor of one year 
and two years for a C felony. Probation should not be necessary upon completion of 
drug court, but if it is, the court still has the authority to maintain the individual on 
probation. 

Section 13 amends N.D.C.C. 43-45-06 and authorizes the expansion of the pool of 
qualified people to provide addiction counseling services in North Dakota according to 
qualifications expanded by their respective licensing boards, including licensed clinical 
psychologists, doctoral candidates in psychology, licensed independent social workers, 
or licensed professional clinical counselors. (See attached testimony on page 9 from 
Dr. Lisa Peterson) . 

Sections 14 and 15 amend subsection 17 of N.D.C.C. § 50-06-05.1 and N.D.C.C. § 50-
09-29 to remove the barriers currently preventing people convicted of a felony 
possession, use or distribution of a controlled substance from being eligible for 
resources under the Food Stamp Act or resources under the temporary assistance for 
needy families for seven years. This is another of the many and often long lasting 
collateral impacts of a felony conviction that may inhibit people from being able to 
engage in improving their lives and moving away from criminal activity. Women are 
often the primary caregivers for children and when convicted of a qualifying felony they 
are not able to access these resources for their children. Some people may try to 
abuse it but others really need the help up. When we place so many barriers in front of 
people, we actually make it a disincentive to doing the right thing and incentivize doing 
the wrong thing . 

Section 16 authorizes a pretrial services project that may reduce the number of people 
held in jail on bond; thereby, freeing up limited jail space and allowing the DOCR to 
supervise people on pretrial in the community. The DOCR does not currently provide 
pretrial services and this section would simply provide the authority to establish a 
pretrial pilot project in one or more of the judicial districts during the next biennium. This 
pilot project would be a cooperative effort between the DOCR, judiciary, and local law 
enforcement agencies. The pretrial supervision services would focus on felony and 
higher .risk populations. 

Attached as part of my testimony you will find a research report that was done by the 
Laura and John Arnold Foundation (LJAF) focusing on pretrial criminal justice. 
Although I would encourage everyone to review the research summary in its entirety, 
please allow me to summarize some of the information contained in the report. 

Nationally, pretrial detainees account for more than 60% of the inmate populations in 
our jails. In North Dakota, that percentage is considerably higher in several of our 
county jail facilities . Many of these pretrial detainees are lower risk individuals, who if 
released from custody, would be highly unlikely to commit another crime and would be 
very likely to return to court for their criminal proceedings. Some of these people are 
moderate risk, that if properly assessed could be managed by parole and probation 
officers on pretrial community supervision. Lastly, some of these people are high risk 
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and should be detained as they pose a more significant risk to commit additional crimes, 
commit acts of violence and not appear for court proceedings. Although our 
prosecutors and judges share the common goal to detain those who pose risk to public 
safety and release those who don't, this is generally not how the system always works. 
Information on the defendants' assessments of actuarial risk they pose in the 
community and the opportunity for supervision and management are simply not 
available. 

Research in corrections is consistent; incarcerating low risk individuals actually 
increases the likelihood they will reoffend. Results of this study showed that low risk 
individuals who were detained for more than 24 hours were more likely to commit new 
crimes while their cases were pending, but also years later. They were also more likely 
to not show up for their court proceedings. The results were actually quite staggering 
and showed that low risk individuals held for just 2-3 days in jail were 40% more likely to 
commit new crimes before trial than those held for less than 24 hours. Those figures 
escalated to indicate those held for 31 days or more offended 74% more frequently. 
High risk individuals on the other hand, showed no increase in the likelihood of 
increased criminal activity if held in pretrial detention. This study supports that concept 
that public safety can most effectively be achieved by holding the high risk individuals in 
detention and releasing the lower risk. 

The key to effective pretrial criminal justice services is to utilize objective data-driven 
risk assessments that will more accurately identify the low, moderate, and high risk 
individuals. Judges have done their best to identify who they believe are the high risk 
and violent individuals but without proper assessments to help, that is an impossible 
task. Given these decisions in the pretrial phase will have a tremendous impact on the 
likelihood of someone being sent to prison or jail , the length of time they will be 
sentenced, and the risk that someone will re-offend, we must do more to arrive at more 
informed decisions that utilize evidence-based actuarial assessments. With our ever 
increasing populations in the state prison system, as well as local county jail facilities, 
these decisions become even more important. 

The goal of the DOCR is to explore starting pilot projects in one or more of our larger 
communities. Of course, developing a pretrial program requires resources. Additional 
staff is needed to provide assessments, recommendations, and pretrial supervision 
services. 

Closing: 
In closing, this is about people and we cannot lose sight of that aspect. The DOCR is 
focused on providing evidence-based and cost effective management for people in 
correctional custody and supervision in North Dakota. Between the 2003-2005 and the 
2015-2017 biennia state correctional spending has increased by 163% from $81 .7 
million to $133.6 million. 
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We must bend the curve downward on expenses and upwards on improving outcomes 
and the DOCR believes provisions within this bill can help us towards that end. We 
support HB 1042 and recommend a due pass. 
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House Judiciary Committee 
Representative Kim Koppelman, Chairman 

Lisa Peterson, PhD 
Clinical Director 

North Dakota Department of Corrections and Rehabilitation 
Presenting Testimony in Support of House Bills 1041 and 1042 

Tuesday, January 31, 2017 

My name is Dr. Lisa Peterson. I am a licensed psychologist and Clinical Director with 
the Department of Corrections and Rehabilitation (DOCR). I am here on behalf of the 
DOCR to provide testimony in support of House Bill 1041 , specifically sections four and 
14, and my comments apply to sections four and 13 of House Bill 1042, as well. 

Section four requires evaluation and treatment specific to identifying and reducing risk 
for future domestic violence offenses. A meta-analysis completed in 2011 (Gondolf, 
2011) as an update to a 1997 project indicated that there was weak or insufficient 
supporting evidence for alternative approaches to domestic violence offender treatment 
(including individual psychodynamic approaches, stages of change models, and 
couples counseling) . This is in contrast to strong evidence for the effectiveness of the 
cognitive-behavioral approach that pre-dominates structured batterer treatment 
programs. 

The evidence to date suggests that structured programs that address dynamic risk 
factors associated with domestic violence recidivism including patriarchal and pro
domestic violence attitudes, anger, interpersonal dependency, and external locus of 
control should be part of a broader criminal justice system approach to responding to 
high-risk offenders (Eckhardt & Jamison, 2002; Kane, Stanger, & Riciardelli , 2001 ; 
Theodore, 1992; Gondolf, 2002) . This broader approach includes empirically-based risk 
assessment, multilevel programming based on risk and need , supplemental referrals 
when needed, and court-oversight and enhanced supervision of high risk cases (Coulter 
& VandeWeerd, 2009; Gondolf, 2009; Visher, Newmark, & Harrell, 2008). 

Regarding section 14, the DOCR has experienced the impact of the widely 
acknowledged shortage of Licensed Addiction Counselors in recent years, particularly in 
some of our more difficult to staff locations such as the James River Correctional Center 
and Dakota Women's Correctional Rehabilitation Center. We have, at times, 
questioned whether we would be able to continue to meet the substance abuse 
treatment needs of our clients, about 75% of whom require substance abuse treatment, 
due to workforce issues. We believe allowing other experienced and highly qualified 
professionals to provide substance abuse evaluation and treatment is vital. Each of the 
groups of professionals listed here is bound by ethical standards that require them to 
seek training , ongoing continuing education, and supervision in order to specialize in a 
particular area. We believe that professionals could become qualified to provide 
substance abuse treatment like they might for any other subspecialty. This language is 
also a step in the direction toward establishing comprehensive behavioral healthcare, 
without the substance abuse and mental health treatment silos that have plagued many 
systems, including North Dakota's, in the past. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1042 

Page 2, line 21, after "12.1-32-02.1" insert:", 12.1 -32-09.1," 

Renumber accordingly 
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PRETRIAL CRIMINAL JUSTICE RESEARCH 

Together, federal, state, and local corrections costs 

in the United States today exceed $80 billion per 

year. Pretrial detainees account for more than 60 

percent of the inmate population in our jails. The 

cost to incarcerate defendants pretrial has been 

estimated at over $9 billion per year. Many pretrial 

detainees are low-risk defendants, who, if released 

before trial, are highly unlikely to commit other 

crimes and very likely to return to court. Others 

present moderate risks that can often be managed 

in the community through supervision, monitoring, 

or other interventions. 111ere is, of course, a small 

but important group of defendants who should 

most often be detained because they pose significant 

risks of committing acts of violence, committing 

additional crimes, or skipping court. 

The key, then, is to make sure that we accurately 

distinguish among the low-, moderate-, and high

risk defendants - and identify those who are at an 

elevated risk for violence. Moreover, it is important 

that, when we determine how to deal with defendants 

during the pretrial period, we appropriately assess 

what risk individual defendants pose. By making 

decisions in this manner, we can reduce crime, make 

I f 

wise use of public resources, and make our system 

more just. 

Although police, prosecutors, and judges share the 

same objectives - to detain those who pose a risk 

to public safety and to release those who do not -

this is not how our criminal justice system currently 

operates. Criminal justice decisionmakers do their 

best to achieve these goals, but they typically do not 

have sufficient information about defendants, the 

risks they pose, or the best methods to reduce these 

risks. Instead, key decisions are often made in a 

subjective manner, based on "experience and instinct, 

rather than on an objective, data-driven assessment 

of a defendant's risk level and the most effective 

approach to protecting public safety in each case. 

For two years, LJAF has been working to improve 

how decisions are made during the earliest part of the 

criminal justice process, from the time a defendant 

is arrested until the case is resolved. Our strategy 

has been to use data, analytics, and technology 

to promote a transition from subjective to more 

objective decision-making. To that end, we are 

developing easy-to-use, data-driven risk assessments 
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for judges and prosecutors and are exploring tools to 

assist police in determining when to arrest an individual 

and when to issue a citation instead. In addition, we 

are pursuing research into key criminal justice issues, 

including the impacts of pretrial release and detention; 

and we are investigating the long-unanswered question of 

what approaches are successful at reducing future cri~e .:_ . 

and for whom they are most effective. The LJAF research 

released today- which was conducted in partnership with 

two of the nation's leading pretrial justice researchers, Dr. 

Marie VanNostrand and Dr. Christopher Lowenkamp - is 

a key part of this effort. The cenual findings of these three 

studies are summarized below: 

The Effect of 
____ Pretrial qetenti~n on Se~tencing: 

A study, using data from state courts, found that 

defendants who were detained for the entire pretrial 

period were over four times more likely to be 

sentenced to jail and over three times more likely 

to be sentenced to prison than defendants who 

were released at some point pending trial. And 

their sentences were significantly longer - almost 

three times as long for defendants sentenced to jail, 

and more than twice as long for those sentenced to 

prison. A separate study found similar results in the 

federal system. 

The Hidden Costs of 
Pretrial Detention: 

Using statewide data from Kentucky, this study 

uncovered strong correlations between the length 

of time low- and moderate-risk defendants were 

detained before trial, and the likelihood that they 

would reoffend in both the short- and long-term. 

Even for relatively short periods behind bars, low

and moderate-risk defendants who were detained 

for more days were more likely to commit additional 

crimes in the pretrial period - and were also more 

likely to do so during the two years after their 

cases ended. 

This study drew on data from two states, one eastern 

and one western, and found that moderate-and high

risk defendants who received pretrial supervision 

were significantly more likely to appear for their 

day in court than those who were unsupervised. In 

addition, long periods of supervision . (more than 

180 days) were related to a decrease in new criminal 

activity; however, no such effect was evident for 

supervision of 180 days or less. 

These studies raise significant questions about the way our 

pretrial system currently works. They also demonstrate 

the tremendous need for additional research in this area. 

As part of our commitment to using data, analytics, and 

technology to transform the front end of the criminal 

justice system - what we call Moneyballing criminal justice 

- LJAF stands committed to pursuing a robust research 

agenda to answer these pressing questions and to make 

sure the system is as safe, fair, and cost-effective as possible. 

Key decisions are often made in a subjective manner, based on experience and 

instinct, rather than on an objective, data-driven assessment of a defendant's risk 

level and the most effective approach to protecting public safety in each case. 

I :L 
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I. THE EFFECT OF PRETRIAL DETENTION 

ON SENTENCING 

Two recent studies funded by LJAF shed new light on 

the impact that a defendant's release or detention before 

trial can have on the eventual sentence in the case. These 

srud.ie~ - one-using data from federal courts and the other 

using data from state courts - demonstrate that pretrial 

detention is associated with an increase in the likelihood a 

defendant will be sentenced to jail or prison, as well as the 

length of incarceration. 1 The findings serve to underscore 

just how important judges' decisions regarding pretrial 

release and detention truly are. 

l11e stare study analyzed records of over 60,000 defendants 

arrested in Kentucky in 2009 and 2010. It found that 

defendants detained for the entire pretrial period were 

over four times more likely to be sentenced to jail and over 

three times more likely to be sentenced to prison than 

defendants who were released at some point pending trial. 

Sentences were also significantly longer - nearly three 

times as long for defendants sentenced to jail and more 

than twice as long for those sentenced to prison. 

The analysis focused on the relationship between 

detention and sentencing. The study controlled for the 

other variables in the data set, meaning that defendants 

who were compared to one another were similar in terms 

of age, gender, race, marital status, risk level, offense type, 

incarceration history and other factors. In other words, 

defendants who were similar in every known way- except 

for their pretrial release status - had different outcomes 

at sentencing. 

Studies demonstrate that pretrial detention is 

associated with an increase in the likelihood a 

defendant will be sentenced to jail or prison. as 

well as the length of incarceration. 

Jails are usually locally operated and are used to detain individuals 
prior to trial or can be used to incarcerated individuals who have 
been sentenced, typically for one year or less. Prisons are state or 
federally run and are used to incarcerate sentenced individuals 
typically for one year or more, and often for much longer. 
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Impact of Pretrial Detention 
on State Sentencing 

Compared to defendants released at some 
point prior to trial, defendants held for the 

entire pretrial detention period had: 

4x 

3x 

3x 

2x 

greater likelihood of 
being sentenced to jail 

longer jail sentences 

greater likelihood of 
being sentenced to prison 

longer prison sentence 

The second study examined similar questions in the 

context of federal courts. The study, which is currently 

under review by a peer-reviewed journal, was conducted 

by Dr. Lowenkamp, Dr. VanNostrand, Dr. James Oleson 

of the University of Auckland, Timothy Cadigan of 

the Administrative Office of the United States Courts 

(retired), and Dr. John Wooldredge of the University of 

Cincinnati. Drawing on 1,798 cases from two United 

States District Courts, the research found that pretrial 

release reduces sentence length for all defendants, even if 

release is ultimately revoked due to a defendant's failure 

to adhere to conditions of release. Indeed, detained 

defendants' sentences are, on average, nearly two times 

longer than those of released defendants. And while 

defendants who were released and later revoked received 

longer sentences than defendants who completed pretrial 

release without incident, their sentences were still 

shorter than defendants who were never released at 

all. These findings were obtained while controlling for 

known factors. 
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The imponance of rhese findings is clear when 

considering rhe scare of our federal prison sysrem. More 

than 110,000 defendants went rhrough the federal court 

system in 2011, 86 percent of whom were sentenced 

to federal prison for an average sentence of almost 51/2 

years. Since . 1980, the Bureau of Prison population 

has grown renfold. The fiscal coses of chis increase are 

staggering: Each prisoner in rhe sysrem coses raxpayers 

between $21,006 (minimum security) and $33,930 

(high security) annually. 

II. THE HIDDEN COSTS OF 

PRETRIAL DETENTION 

The primary goal of rhe American criminal juscice 

sysrem is co prorecr rhe public. Bur whar if, rather than 

protecting society, the pretrial phase of the system is 

actually helping to create new repeat offenders? 

That is the question raised by an LJAF-funded scudy 

that analyzed data on over 153,000 defendants booked 

into jail in Kentucky in 2009 and 2010. The analysis 

showed that low-risk defendants who were detained 

pretrial for more than 24 hours were more likely to 

commit new crimes not only while their cases were 

pending, but also years later. In addition, they were 

more likely to miss their day in court. Conversely, for 

high-risk defendants, there was no relationship between 

pretrial incarceration and increased crime. This suggests 

that high-risk defendants can be detained before trial 

without compromising, and in fact enhancing, public 

safety and the fair administration of justice. 

Judges, of course, do their best to sort violent, high-risk 

defendants from nonviolent, low-risk ones, but they 

have almost no reliable, data-driven risk assessment 

tools at their disposal to help them make these 

decisions. Fewer than 10 percent of U.S. jurisdictions 

use any sort of risk-assessment tools at the pretrial stage, 

and many of the tools that are in use are neither data

driven nor validated. Kentucky provided a unique 

research opportunity because it used a validated tool 

that provided us with an understanding of the level 

of risk that individual defendants posed. While risk 

assessments could not be completed on approximately 

30 percent of defendants, we were able to study whether, 

for the remaining 70 percent, the impact of pretrial 

detention varied depending on their risk levels. 

This study indicates that effeccively discinguishing 

between low-, moderate-, and high-risk defendants 

at the pretrial stage could potentially enhance 

community safety. 

The research findings are summarized below. 

A. PR ETRIAL DETENTION AND 

PRETRIAL OU TCOMES 

This scudy explored wherher there is a link between rime 

spent in pretrial detention and the commission of new 

criminal acrivity or failure to appear in courr. The scudy 

looked at 66,014 cases in which the defendants were 

released at some point before trial, and found that even 

very small increases in detention time are correlated 

wirh worse prerrial ourcomes. The research controlled 

for ocher known variables. The scudy found char, 

when held 2-3 days, low-risk defendants were almost 

40 percent more likely to commit new crimes before 

trial than equivalent defendants held no more than 24 

hours. The srudy indicares char rhe correlarion generally 

escalates as the rime behind bars increases: low-risk 

defendants who were derained for 31 days or more 

offended 74 percent more frequendy rhan chose who 

were released within 24 hours. A similar partern held 

for moderate-risk defendants, rhough the percentage 

increase in rares of new criminal activity is smaller. 
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Interestingly, for high-risk defendants, the study 

found no relationship between pretrial detention and 

increased new criminal activity. In other words, there 

is no indication that detaining high-risk defendants 

for longer periods before trial will lead to a greater 

likelihood of pretrial criminal activity. 

60% 

50% 

40% 

30% 

20% 

10% 

0% 

Increase in New Criminal Arrest 
Low-Risk Defendants 

2-3 
days• 

4-7 
days• 

8-14 
days• 

15-30 
days• 

" = statistically significant at the .01 level or lower 

This same pattern emerged for failure to appear. Low

risk defendants held for 2-3 days were 22 percent 

more likely to fail to appear than similar defendants 

(in terms of criminal history, charge, background, and 

demographics) held for less than 24 hours. The number 

jumped to 41 percent for defendants held 15-30 days. 

For low-risk defendants held for more than 30 days, the 

study found a 31 percent increase in failure to appear. 

Again, however, detention was found to have no impact 

on high-risk defendants' rates of missing court, and for 

moderate-risk defendants, the effect was minimal. 

B. PRETRIAL DETENTION AND 
LONG-TERM RECIDIVISM 

Even for relatively short periods of detention, according 

to the study, the longer a low-risk defendant was detained 

before trial, the more likely he was to commit a new 

crime within two years of case disposition . Specifically, 

controlling for other known variables, the study found 

that pretrial detention is associated with long-term 

recidivism, particularly for low-risk defendants. 

15 

For detention periods of up to 14 days, according to 

the study, the longer a low-risk defendant was detained 

before trial, the more likely he was to commit a new 

crime within two years of case disposition. Compared 

to individuals released within 24 hours of arrest, low-risk 

defendants held 2-3 days were 17 percent more likely 

to commit another crime within rn;,o years. Detention 

periods of 4-7 days yielded a 35 percent increase in re

offense rates. And defendants held for 8-14 days were 

51 percent more likely to recidivate than defendants 

who were detained less than 24 hours. Although the 

effects began to diminish slightly beyond 14 days, low

risk defendants remained significantly more likely to 

reoffend in the long run as compared to defendants 

released within 24 hours. Again, these effects were 

observed among defendants who were matched on all the 

other measurable variables. For high-risk defendants, 

however, more days spent in pretrial detention were not 

associated with an increase in recidivism. 

0% 

Increase in 2-Year Recidivism 
Low-Risk Defendants 

2-3 
days" 

4-7 
days" 

8-14 
days" 

15-30 
days" 

" ... statistically significant st the .01 level or lower 

C. POLICY IMPLICATIONS 

In our criminal justice system today, judges frequently 

do not have an objective, scientific, and data-driven 

risk assessment to assist them in understanding the 

amount of risk that an individual defendant poses. 

Moreover, length of detention is frequently determined 

by factors totally unrelated to a defendant's risk level 

- for instance, the administrative speed with which a 
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given court system can process defendants. In some 

jurisdictions, defendants may be held up to three days 

before their first opponunity to go before a judge who 

will determine whether they are detained or released. 

What we see from this research is that the costs of these 

delays may potentially result in increased crime. The 

study finding regarding high-risk defendants is equally 

important: There appears to be no tradeoff between 

protecting the public during the pretrial period and 

improving public safety years later. 

Although these studies do not demonstrate causation, 

they show correlations between length of detention 

and negative outcomes for low- and moderate-risk 

defendants. Additional studies are needed to further 

research these and other questions. 

Ill. THE IMPACT OF PRETRIAL SUPERVISION 

Although one of the most important decisions made 

before a criminal trial is whether to release or detain 

a defendant, the need for more data-driven tools does 

not end there. Judges frequently assign conditions to 

defendants they release, which may include pretrial 

supervision. There are many different models of pretrial 

supervision, some of which include periodic calls or 

meetings with a pretrial services officer, drug testing 

or treatment, or electronic monitoring. Currently, 

however, judges have very little data to help them 

determine who to assign to supervision, and what type 

of supervision works best for whom. With this in mind, 

LJAF is pursuing a number of studies of conditions of 

release including pretrial supervision. 

In its initial study of pretrial supervision, LJAF 

researchers looked at 3,925 defendants from two states, 

one eastern and one western, and compared 2,437 

defendants who were released without supervision with 

1,488 who were released with supervision. In order 

to determine whether the effects of supervision varied 

based on defendants' risk levels, researchers used an 

existing validated risk assessment to assign defendants 

to risk categories. 

The study found that moderate- and high-risk 

defendants who received pretrial supervision were 

significantly more likely to appear for their day in court. 

When controlling for state, gender, race, and risk, 

moderate-risk defendants who were supervised missed 

court dates 38 percent less frequently than unsupervised 

defendants. For high-risk defendants, the reduction 

was 33 percent. Analysis of various samples of the low

risk population generated inconsistent findings about 

the impacts of supervision on failure-to-appear rates 

- suggesting that the relationship between supervision 

for low-risk defendants and failure to appear is minimal 

or nonexistent. 

In addition, pretrial supervision of more than 180 days 

was statistically related to a decrease in the likelihood 

of new criminal activity before case disposition. 

Defendants supervised pretrial for six months or more 

were 22 percent less likely to be arrested for new crimes 

before case disposition. While this finding is intriguing, 

the data set was not specific enough with regard to type 

of supervision to draw definite conclusions about the 

impact of supervision on new criminal activity pending 

case disposition. 

This study is significant because it tells us that pretrial 

supervision may be effective in reducing failure to appear 

rates and, after a time, new criminal activity. However, 

while it appears that supervision generally helps prevent 

negative pretrial outcomes, details are scarce. For 

instance, in this study, no information was provided 

as to what type of supervision (minimal, moderate, 

or intensive) defendants received. And what types of 

· supervision work for which defendants is something the 

field does not yet know. LJAF is committed to pursuing 

additional research in these important areas. 
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IV. CONCLUSION 

This research demonstrates how critical it is to focus on 

the pretrial phase of the criminal justice system. Pretrial 

decisions made by judges, police, and prosecutors 

determine, as Caleb Foote stated in 1956, "mostly 

everything." These studies demonstrate that pretrial _ 

decisions may impact whether or not a defendant 

gets sentenced to jail or prison, and for how long; 

that an increased length of pretrial detention for low

and moderate-risk defendants is associated with an 

increased likelihood that they will reoffend both during 

the pretrial period and two years after the conclusion of 

their case; and that supervision may reduce failure to 

appear rates and, when done for 180 days or more, new 

criminal activity. 

As important as these findings are, however, there 

remains an acute need for more research in this area. 

Moreover, for ethical and practical reasons, it would 

be difficult in many instances to conduct randomized 

controlled trials where judges would be asked to make 

detention, release, and supervision decisions based on 

research objectives. As a result, studies such as these do 

not prove causation. Although the findings noted above 

are observational, and not causal, the correlations are so 

striking that they merit further research. 

LJAF is committed to researching questions that have 

arisen in these studies, and many others. This reAects our 

commitment to leveraging research, data, and technology 

to help jurisdictions improve public safety, reduce crime, 

make the best use of limited resources, and ensure that 

the justice system is working as fairly and efficiently 

as possible. 

The full research reports for the studies can be accessed at: 
www.arnoldfoundation.org/ research/ criminaljustice. 
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Department of Corrections 
& Rehabilitation 

Doug Burgum, Governor 
Leann K. Bertsch, Director 

To follow is analysis for the fiscal notes relating to HB 1042. 

Transitional Planning Services 
Patrick Bohn, Director (701) 328-6664 

PO Box 1898 • 3100 Railroad Avenue• Bismarck, ND 58502-1898 

Fax (701) 328-6780 •TDD 1-800-366-6888 • TIY Voice 1-800-366-6889 

Section 1: Moves the authority to establish criteria and administer good time in correctional facilities (county) from the 
presiding judge of the judicial district where the facility is located to the correctional facility administrator. 

No fiscal impact to the DOCR. 
Per the ND Association of Counties fiscal impact to counties will be minimal. 

Section 2 and 6: Sections 2 and 6 should be looked at together. Section 2 authorizes the DOCR to credit an individual 
sentence reduction for time spent in custody before sentencing to the legal and physical custody of the DOCR and affirms 
current law which does not allow for crediting time spent on probation supervision towards incarceration. Section 6 
authorizes the court to award sentence reduction of up to five days per month when establishing the jail time to be credited. 

Estimated fiscal impact to the DOCR for 2017-19 biennium is ($411,267) and for 2019-21 biennium is ($894,082). 
The fiscal impact assumes an average of 15 days will be credited to all new arrivals as of 711116. Adoption of these 
sections will reduce the estimated average daily population by 6 for the 2017-19 biennium, and by 14 for the 2019-
21 biennium. 

Section 3: Revises the current emergency parole law to more specifically medical parole for serious or terminal medical 
conditions and authorizes the board to grant a medical parole for individuals subject to the mandatory armed offender law 
and those sentenced to life and must serve a minimum of 30 years less performance based sentence reduction. This will 
impact an estimated one to two individuals per year. Although the number of individuals this impacts is miniscule, there 
may be very high costs associated with medical care for serious medical cases and end-of-life needs as well as a humane 
aspect that cannot be overlooked. 

Due to the variability, uncertainty, and unique circumstances surrounding the necessary medical care specific to 
each individual case, estimating a specific fiscal impact is impractical and could be misleading. 

Section 4: Updates mandated domestic violence treatment to include an evaluation and treatment program as determined 
by the court. 

No fiscal impact to the DOCR. 

Section 5: Changes the threshold for a C felony theft of property or services stolen to exceed one thousand dollars to two 
thousand five hundred dollars and removes the blanket inclusion for automobiles, aircraft or other motor propelled vehicles. 

www.nd.gov/docr/ 
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If stolen, individual may still be charged as a C felony and the state would have to prove the value vehicle to be more than 
two thousand five hundred dollars. 

Not able to estimate fiscal impact, if any, to the DOCR. 

Sections 7: Reduces the penalty for ingestion of a controlled substance from an A misdemeanor to a B misdemeanor for a 
first offense and retains the penalty as an A misdemeanor for any second or subsequent offense. 

No fiscal impact to the DOCR. 
Per the ND Association of Counties fiscal impact to counties will be minimal. 

Section 8: Reduces the penalty for ingestion of a controlled substance analog from an A misdemeanor to a B misdemeanor 
for a first offense and retains the penalty as an A misdemeanor for any second or subsequent offense. This has no financial 
impact on the DOCR. It may have some city and county implications because the B misdemeanor could be addressed in 
municipal court. 

No fiscal impact to the DOCR. 
Per the ND Association of Counties fiscal impact to counties will be minimal. 

Section 9: Reduces possession of a controlled substance or possession of a controlled substance analog from a class C 
felony to a class A misdemeanor and penalty enhancement provision from one thousand feet to five hundred feet of school. 
It would also authorize the DOCR to release an individual from incarceration to a probation period upon the individual's 
successful completion of a drug and alcohol treatment program. It also clarifies manufacture, delivery and intent to deliver 
for purposes of offenses under this chapter. 

Estimated fiscal impact to the DOCR for 2017-19 biennium is ($427,489) and for 2019-21 biennium is ($500, 169). 
Adoption of this section will reduce the estimated average daily population by 8 for the 2017-19 biennium, and by 9 
for the 2019-21 biennium. 

Section 10: Reduces the distance for penalty enhancement for manufacture, delivery or possession with intent to 
manufacture or deliver a controlled substance from one thousand feet to five hundred feet of a child care or preschool 
facility, elementary or secondary school or colleges. 

No fiscal impact to the DOCR. 

Section 11: Reduces possession of drug paraphernalia from a C felony to an A misdemeanor and marijuana paraphernalia 
from an A misdemeanor to a B misdemeanor. This may impact the DOCR in two ways. First, individuals convicted of a C 
felony drug paraphernalia are eligible for up to three years of supervised probation on initial sentence and up to a total of 
five years upon revocation. Individuals convicted of an A misdemeanor are eligible for up to two years of supervised 
probation and up to a total of three years upon revocation. This would reduce the eligible time for supervision upon initial 
sentence and by revocation by one year each. It would also reduce the maximum incarceration penalty from five years to 
one year. This change may also reduce impact on states attorneys, indigent defense counsel, jails and the courts. 
Misdemeanor offenses can have bail set by a bond schedule rather than having to make an appearance before the court, 
preliminary hearings are not required and indigent defense counsel may not be necessary if incarceration is not being 
considered as part of the sentence. Any fiscal implications to the aforementioned groups would have to be addressed by 
them. 

Estimated fiscal impact to the DOCR for 2017-19 biennium is ($156,816) and for 2019-21 biennium is ($177,735). 
Adoption of this section will reduce the estimated average daily population by 3 for the 2017-19 biennium, and by 3 
for the 2019-21 biennium. 



Section 12: This section will allow the court to terminate probation when the individual completes a drug court program. 
This change is driven by the current DUI law which mandates a penalty of a minimum amount of time for supervised 
probation in the case of an A misdemeanor of one year and two years for a C felony. 

No fiscal impact to the DOCR. 

Section 13: Authorizes the expansion of the pool of qualified people to provide addiction treatment services in North Dakota 
according to qualifications expanded by various licensing boards. 

No fiscal impact to the DOCR. 

Section 14: Per the ND Department of Human Services: 
Estimated fiscal impact of $1 ,532,785, of which all is federal funds, due to the Department of Human Services not denying 
SNAP benefits to those who have been convicted of a felony offense that has as an element the possession, use, or 
distribution of a controlled substance. It is estimated for the 17-19 biennium approximately 450 additional individuals would 
receive SNAP benefits each month. The estimated individuals for the 19-21 biennium is approximately 496 at an estimated 
cost of $1 ,862,706, of which all would be federal funds. 

Section 15: Per the ND Department of Human Services: 
Estimated fiscal impact of $110,916, of which all is general fund, due to the Department of Human Services not denying 
TANF benefits to those who have been convicted of a felony offense that has as an element the possession, use, or 
distribution of a controlled substance. It is estimated for the 17-19 biennium approximately 20 additional individuals would 
receive TANF benefits each month. The estimated individuals for the 19-21 biennium is approximately 22 at an estimated 
cost of $122,292, of which all would be general fund. 

Section 16: Authorizes a pretrial services project that may reduce the number of people held in jail on bond; thereby, 
freeing up limited jail space and allowing the DOCR to supervise people on pretrial in the community. 

Estimated fiscal impact to the DOCR is dependent upon the population of the county selected for the pretrial 
services pilot project. For this estimate it is assumed that the DOCR would implement the pilot project in one of 
the higher populated counties and 3 new FTE's would be required. 

Salary and Fringe - $504,606 ($4,626 per FTE per month salary plus fringe) 
Operating- 51,843 _($17,281 per FTE) 
Total - $556,449 



House Bill 1041 
House Judiciary Committee 

Testimony of Travis W. Finck 

:tl~~ 

S J D'-i .. ; , ) 4 :z_ 

) I j d I 7 

Deputy Director N. D. Comm. On Legal Counsel for Indigents 
January 31, 2017 

Good Morning, Chairman Koppelman, and members of the Committee. For the record, my 

name is Travis Finck. I am the Deputy Director of the North Dakota Commission on Legal Counsel for 

Indigents. I offer this testimony in support of HB 1041 and propose an amendment to Section 17. 

The North Dakota Commission on Legal Counsel for Indigents (hereinafter "Commission"), is the 

agency in North Dakota tasked with providing counsel to indigent persons when there is a statutory, rule 

or constitutional guarantee to counsel at public expense. The Commission's "mission is to provide high 

quality, professional, and effective legal representation to eligible clients, consistent with the 

guarantees of the constitutions of the United States and North Dakota, and applicable North Dakota 

Statutes and Rules, at reasonable cost to the community." House Bill 1041 is the result of many hours of 

hard work by members of the Legislature's Interim Incarceration Issues Committee and reflects the 

mission of the Commission. Today the Commission on Legal Counsel supports the bill and asks to be 

included in the discussion going forward. 

Specifically, the Commission respectfully proposes an amendment, as attached to my testimony, 

which provides the Commission be a partner in the pre-trial services pilot project proposed in Section 

17. The Commission represents a majority of the persons charged with a felony level crime in State 

Courts and would provide valuable insight in developing a program to meet its intended purpose. 

Respectfully Submitted: 

~. = 
Travis W. Finck, Deputy Director 
N.D. Comm. On Legal Counsel 
tfinck@nd.gov 
(701) 845-8632 
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PROPOSED AMENDMENT TO HOUSE BILL NO. 1041 

Page 13, line 31, after "the judicial branch," insert "the Commission on Legal Counsel for Indigents," 
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Deputy Director N. D. Comm. On Legal Counsel for Indigents 
January 31, 2017 

Good Morning, Chairman Koppelman, and members of the Committee. For the record, my 

name is Travis Finck. I am the Deputy Director of the North Dakota Commission on Legal Counsel for 

Indigents. I offer this testimony in support of HB 1042 and propose an amendment to Section 16. 

The North Dakota Commission on Legal Counsel for Indigents (hereinafter "Commission"}, is the 

agency in North Dakota tasked with providing counsel to indigent persons when there is a statutory, rule 

or constitutional guarantee to counsel at public expense. The Commission's "mission is to provide high 

quality, professional, and effective legal representation to eligible clients, consistent with the 

guarantees of the constitutions of the United States and North Dakota, and applicable North Dakota 

Statutes and Rules, at reasonable cost to the community." House Bill 1042 is the result of many hours of 

hard work by members of the Legislature's Commission on Alternatives to Incarceration and reflects the 

mission of the Commission. Today the Commission on Legal Counsel supports the bill and asks to be 

included in the discussion going forward. 

Specifically, the Commission respectfully proposes an amendment, as attached to my testimony, 

which provides the Commission be a partner in the pre-trial services pilot project proposed in Section 

16. The Commission represents a majority of the persons charged with a felony level crime in State 

Courts and would provide valuable insight in developing a program to meet its intended purpose. 

Respectfully Submitted: 

-
Travis W. Finck, Deputy Director 
N.D. Comm. On Legal Counsel 
tfinck@nd.gov 
(701} 845-8632 
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Page 13, line 19, after "the judicial branch," insert "the Commission on Legal Counsel for Indigents," 



Testimony from Great Plains Food Bank 

HB 1041- House Judiciary Committee 

January 31, 2017 

Chairman Koppelman and members of the House Judiciary Committee, I am Melissa Sobolik 

from the Great Plains Food Bank and I'm here today to support HB 1041. 

While there are many components to the bill, I'd like to specifically address Sections 15 & 16 

allowing for those convicted of drug felonies to receive Supplemental Nutrition Assistance 

Program (SNAP) and Temporary Assistance to Needy Families (TANF) benefits upon their 

release. 

The federal "War on Drugs" during the 1980s into the 90s led to policies penalizing drug 

offenders, by denying certain federal benefits. A 1996 federal law imposed the lifetime ban for 

those convicted of drug crimes, but gave states the ability to opt-out entirely, which 18 states 

did and 27 have softened the ban, like ND to the existing 7 year ban. 

Under existing law, people convicted of any other felony (rape, murder, kidnapping) are able to 

receive both TANF and SNAP benefits. Drug-related offenses are the only ones that trigger the 

disqualification. 
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The majority of people who are going to prison for drug crimes will return home at some point. 

If we want them to readjust to society and not find themselves at odds with the law, they will 

need some sort of support system. Upon release they likely won't have jobs and will rely on 

their families or friends to provide them with the basic needs of food and shelter. Our goal 

should be to prevent recidivism and offer them a chance to turn their life around. 

When people are not allowed or able to sustain themselves, they go back to what they know. If 

someone is released from prison with no way to survive or a way to eat, they could go out with 

a sign and beg for food, or turn back to the informal economy of crime to survive. 

Since 2009, the Great Plains Food Bank contracts with the State of ND to offer SNAP outreach 

and application assistance to low income folks across the state. Over the past year, we estimate 

working with 3-4 people a month who are ineligible because of their drug felony conviction. We 

aren't talking thousands of people, but for those 3-4 families, this will change their lives. 

I encourage you to support HB 1041 and would be happy to answer any questions you have. 

Thank you. 
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North Dakota's Justice Reinvestment Ad~tcficijw2-
Behaviora I Health Policy and Reinvestment Pa'fk~g~ 1 

Expand Provider Workforce 

Rationale: Lower correction costs and reduce 

recidivism by cultivating a network of community 

behavioral health providers to help meet treatment 

needs of people in the criminal justice system 

Strengthen Para-Professlonal Workforce 

Case Management: 
Providing assessment, case 
planning, referrals, care 
coordination and monitoring 
in collaboration with clinical 
services and probation or 
parole 

Peer Support Specialists: 
People with lived 
experience of a mental 
illness or addiction 
in sustained recovery who 
are trained to support 
others 

Create Strategic Plan 

Establish committee to create a strategic plan to increase 
number of community behavioral health providers in the 
state, especially in rural areas 

Fund and Implement Plan 

Begin investing to implement strategic behavioral health 
workforce plans for items such as: 

•Scholarships and loan 
forgiveness 

• Outreach to develop 
interest in professions in 
rural areas 

•Strengthening of "distance 
learning" opportunities 

.~ 

• Strengthening of behavioral 
health career ladders 

•Supports for clinical 
supervision services 

• Strategies for out of state 
recruitment and retention 

• Psychiatric fellowships 

Increase Access to Services 

Ratlonale: Improve healthcare outcomes and 

reduce recidivism by 20 to 30 percent by delivering 

high-quality community behavioral health treatment 

with effective supervision * 

M edication 
and Assisted 
Treiltment 

Physical 
Health 

Tier 1: Comprehensive 

Tier 2: Moderate array 

Psychiatry m Ma.:..nt Of Services designed tO 

~ help people susta in and 

~ · ~ strengthen their early 

.......... _ - -~ recovery and reduce 

s~=~~~;,d their risk for recidivism Intensive 
Outpatient 

Medication 
and Assisted 
Treatment 

Psychiatry 

Outpatient 

Intensive 
Outpatient 

Residential 

Residential 

Employment 

Probation or 
Puole 

Supported 
Housln1/ 

Employment 

Tier 3: Minimal 

services for people to 

help sustain full recovery, 

monitor for relapse and 

minimize add itional 

justice involvement 

• Washington State Institute for Public Policy, Evidence-8G1sed Adult Corrections Programs: What Works 

and What Does Not. January 2006; O. A. Andrews and James Bonta, The Psychology of Cnminaf Conduct, 

5th ed. (New Providence, NJ: Mathew and Bender & Company, fnc., 2010}. 
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Chairman Koppelman, Vice Chairwoman Karls, and members of the House Judiciary 
Committee. Thank you for the opportunity to testify in support of HB 1041. 

My presentation to the committee earlier this morning detailed North Dakota's justice 
reinvestment approach. To recap quickly: 

• Over the past decade, the number of people in North Dakota's prisons and jails, and on 
probation and on parole, has increased, and the state and county governments have spent 
tens of millions of dollars expanding the capacity of existing correctional facilities and 
building new facilities to accommodate this growth. 

• Unless action is taken, the prison population is projected to grow by 36 percent by 
FY2022 at a cost of $115 million to accommodate the projected growth. 1 

• In October 2015, to begin a process to address these challenges, North Dakota state 
leaders from all three branches requested technical assistance from The Council of State 
Governments (CSG) Justice Center to use a data-driven justice reinvestment approach to 
help the state reduce a rapidly growing prison population, contain corrections spending, 
and reinvest savings in strategies that can reduce recidivism and increase public safety. 

• Four months later, the state embarked on a justice reinvestment approach, with an interim 
committee, The Incarceration Issues Committee (IIC), being formed, which was 
composed of state lawmakers, judiciary members, corrections officials, state's attorneys, 
and local law enforcement executives, to study the state's criminal justice system. 

• In January 2016, the state embarked on a justice reinvestment approach, and key 
stakeholders began working together to develop policies that will curb prison population 

1 N<111h Dak11ta lkpartmenl ofCorrecti<llls and Rehabilitati1rn (DOCR) estimated prison population projection. DOCR one-clay 
innrnlc populnli<>n :<nap:<l10t:< for 2005- 2007 arc a,; ol'.lanuary I ofcaeh lisrnl year. DOCR oni::-day inmate popul ation snapshols 
1·or 2008-2015 and pn~jectcd population snapshots for 2016-2022 arc as of the last day of each fiscal year (June 30). Email 
correspondence between CSG Justice Center and DOC:R. 2015 and 2016 . 
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growth by reducing the number of people in prison who have committed lower-level 
felony offenses and who have violated the conditions of their supervision. 

• North Dakota's justice reinvestment policy framework, detailed in the Justice 

Reinvestment in North Dakota: Policy Framework report issued to the committee this 
morning, addresses drivers of growth in corrections populations and cost and provides the 
state with the financial flexibility to reinvest a portion of those savings in strategies that 
can reduce recidivism and increase public safety. 

Between August 2015 and September 2016, the Incarceration Issues Committee met eight times, 
in all-day meetings. Its work built on efforts that the Commission on Alternatives to 
Incarceration had carried out during the 2013-2014 interim. Council of State Governments 
Justice Center staff presented in person at five of the Incarceration Issues Committee's meetings, 
covering intensive data analysis and extensive input from criminal justice system stakeholders. 
At the July and September meetings, the interim committee considered draft bill language, the 
final product of which is reflected in HB 1041. 

States across the country are enacting policies that contain the principle that prisons and jails 
should prioritize people with serious and violent offenses. Meanwhile a range of effective 
options - diversion, alternatives to incarceration, probation and parole supervision, and 
community programs and treatment - should be available to hold appropriate populations 
accountable with programs and supervision responsive to the person's individual risk and needs. 

The same principle underpins HB 1041. It reflects the broad look that the interim committee 
gave to improve the criminal justice system by restoring discretion to the system, adjusting 
penalties to better fit the crime, and giving counties tools to reduce jail pressures. 

Criminal justice system practitioners presented to the committee that the sentencing changes in 
this legislation would have a positive effect in how courts discharge cases. The ·increase in 
penalties and penalty enhancements in the Century Code have a major effect on plea negotiations 
and the final discharge of cases, members said. In addition, the policy applies lessons learned 
from collateral consequences of criminal conviction, especially a felony conviction, involving 
employment, housing, access to services, and more. 

First, HB 1041 restores discretion to the system by exempting drug possession from counting 
toward a mandatory minimum sentence. For many members of the interim committee, taking this 
step toward revising mandatory minimum laws was a major advancement. HB 1041 also grants 
authority to the parole board to issue medical parole to an inmate who has a serious or terminal 
medical condition, which is an approach states have taken to carry out more compassionate 
options for people in prison with advanced age or medical conditions. 

Second, HB I 041 adjusts penalties to better fit the crime. It addresses people with offenses 
involving drug use - drug possession, first-time intentional drug ingestion, and possession of 
drug paraphernalia - and adjusts down the penalties. This is intended to reduce the number and 
severity of collateral consequences a person receives following a conviction for a ?:ug. offense. 
These policies will reduce the number of barriers in a person's way toward trans1t1onmg from 
being in the criminal justice system to living a crime-free life in which they are working and 
paying taxes. 
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Third, HB 1041 gives counties tools to relieve jail pressures. Many of the previous sentencing 
policy changes can be estimated to relieve pressures on county jails. Although statewide jail 
information is unavailable, several of the counties we explored, we learned that a sizable 
percentage of people in jail are there awaiting trial. HB 1041 enables DOCR to establish a 
pretrial services program as a pilot project in at least two judicial districts. Under the pilot, 
counties could adopt and use pretrial risk assessment to inform decisions regarding which people 
held awaiting trial should remain behind bars and which could safely be undergo supervision. 

Finally, interim committee members returned time and again to the lack of access to high-quality 
behavioral health treatment in the community. State's attorneys, judges, and other stakeholders 
report that drug use is common among people who commit crimes and violate the terms of their 
supervision. Research shows that behavioral health treatment tailored to the unique needs of 
people in the justice system when combined with effective supervision reduces recidivism and 
improves recovery outcomes. SB 2274 contains policies that would help both cultivate an 
adequate network of community behavioral health care practitioners and increase access to 
effective community-based behavioral health treatment for people in the criminal justice system. 
This legislation, authored by Senator Lee, received a public hearing last week in the Senate 
Human Services Committee. 

Members of the Incarceration Issues Committee and the Commission on Alternatives to 
Incarceration deserve tremendous credit for the work that they, along with criminal justice 
system stakeholders, have done to work on these issues and develop the recommendations 
contained in HB 1041. 
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My name is Janelle Moos and I am the Executive Director of the CAWS North Dakota . Our 

Coalition is a membership based organization that consists of 20 domestic violence and rape 

crisis centers that provide services to victims of domestic violence, sexual assault, and stalking 

in all 53 counties and the reservations in North Dakota . I'm speaking this morning on their 

behalf in support of HB 1041 and to offer amendments. 

Domestic violence treatment (or batterers treatment) programs were originally founded in the 

late 1970's. There is wide variation in content, style, and length of batterer's treatment 

programs from small group treatment to universal prevention efforts but they all have the 

same goal : to hold offenders accountable for their violence and to keep victims safe from 

future harm. This goal is accomplished most often when a community coordinates the services 

available to both the offender and the victim to ensure that policies, training and curriculum all 

form a cohesive, consistent response to violence. One of the earliest and most well-known 

coordinated responses is the Domestic Abuse Intervention Project (DAI P) in the city of Duluth, 

MN. 

Over the course of the past decade, the numbers of perpetrators arrested and prosecuted for 

crimes involving domestic violence have increased and courts have increasingly assumed the 

responsibility of holding batterers accountable through incarceration and mandated treatment. 

In order to align with a broad based community response to domestic violence, the North 

Dakota Batterer's Treatment Forum (BTF) was established in 1994 to integrate the concerns of 

victims, the courts, law enforcement, treatment providers in order to hold perpetrators 

accountable for the violence and to keep victims safe. The BTF was a joint effort initiated by the 

North Dakota Department of Corrections Division of Parole and Probation and has since grown 

to include other private and public treatment providers and victim service agencies. 

Throughout 1995, the BTF developed consensus on standards that they hoped would govern 

batterer treatment services in ND. The standards were then circulated throughout the state for 

feedback, finali zed and then made available to service providers and judges throughout the 

state. A compliance application and approval process was developed in 1997 in order to fost er 

the development and maintenance of stand ard - compliant programs. Today, three programs 

locat ed in Grand Forks, Bismarck and Dickinson meet the standards. The BTF has continued to 

BISMARCK 222.8370 • BOTIINEAU 228-2028 ·DEVILS LAKE 888.662.7378 ·DICKINSON 225.4506 ·ELLENDALE 349.4729 ·FARGO 293.7273 · FORT BERTHOLD RESERVATION 627.4171 
GRAFTON 352.4242 · GRAND FORKS 746.0405 ·JAMESTOWN 888.353.7233 ·McLEAN COUNTY 462.8643 ·MERCER COUNTY 873.2274 ·MINOT 852.2258 · RANSOM COUNTY 683.5061 
SPIRIT LAKE 766 .1816 ·STANLEY 628 .3233 ·TURTLE MOUNTAIN RESERVATION 477 .0002 ·VALLEY CITY 84 5.0078 ·WAHPETON 642 .2115 ·WILLISTON 572 .0757 



meet on at least a quarterly basis to collaborate, network and train other providers across the 

state. 

The standards and application process were revised in 2010 and educational packets were 

created and distributed in every judicial district to encourage more referrals to batterers' 

treatment. There are currently seven other communities (Minot, Williston, Devils Lake, 

Jamestown, Fargo, Williston and Mountain} with BT programs in development and in the 

process of preparing to submit applications to meet the standards. 

Domestic violence offenders can change, though it is usually a difficult and gradual process 

requiring many types of intervention over time. DAIP programs, home of the Duluth Model, 

approach couples a strong, consistent criminal justice reaction with non-violence (batterer's 

treatment} programming has shown great success. DAIP has found that 68% of offenders who 

pass through the classes have not reappeared in the criminal justice system over the course of 

8 years. 

Chapter 12.1-17-13 under the ND Century Code currently referenced on page 3 of HB 1041 

outlines the offenses that qualify an offender for domestic violence treatment and requires 

judges to order the offender to complete treatment unless the court makes a written finding 

stating why the order would be inappropriate. HB 1041 adds additional language regarding 

evaluation prior to ordering treatment (line 5 page 3} and removes language added during the 

2015 ND Legislative Session encouraging orders to domestic violence treatment vs. anger 

management or individual counseling. We'd like the committee to consider adding that 

language back in and creating additional language regarding standards for treatment services in 

order to streamline and encourage effective programming while also carving out state 

resources to encourage the development or sustainability of treatment providers in ND. 

If you look favorably upon HB 10411 urge you to consider this bill favorably and move a DO 

PASS recommendation. 

Thank you. 
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LOCATIONS OF BATTERER TREATMENT PROGRAMS 
Batterer treatment programs across the state work within the minimum.guidelines for treatment providers 

established by the Adult Batterer Treatment Standards of North Dakota. An application process ensures programs 
are working with the safety of abuse victims in mind, holding batterers accountable, and facilitating change in the 
beh~vior of batterers and the overall elimination of domestic violence. 

PLEASE NOTE: 
Updates on the approvql 

status of batterer 

treatment programs and 
any new additions will be 
· available online at 

www.ndcaws.org 

Email 
ndcaws@ndcaws.org 

with q ~estions. 

~ 

PROGRAMS CURRENTLY APPROVED 
Bismarck 
Dickinson 

n Grand Forks 

' J, 

PROGRAMS IN PROCESS OF APPL YING 
Devils Lake 
Fargo 
Jamestown 

Minot 
Moorhead 
Mo'untain 

Williston 

I 

r 

PROGRAM CONTACT INFO ON REVERSE 



North Dakota 
Domestic Violence 

Fatality Report 
2014 

Domeslic violence deolhs 1992-2014 
Between 1992 and 2014, 136 people Weapons used were murdered during incidents of domestic 
violence. Eighty victims were female, 56 male. 

Firearm 59 

-• Female Male 

Established in 2011, the Domestic Violence Fatality Review Commission reviews domestic 
violence deaths that have occurred in the state and recommends policies and protocols to help 
prevent future incidents of domestic violence and resulting fatalit ies. 

CONCERNS As previously reported, several factors were common to all the fatality cases 
reviewed to date. Two factors were of particular concern to the Commission: 

One or both parties had a history of prior domestic violence incidents 
[in the current and/or previous relationships] ; the majority of those incidents 
resulted in involvement with law enforcement and t he cr iminal justice system. 

One or both parties had a history of alcohol or substance abuse 
sometimes in conjunction w ith a history of t reatment for mental illness or 
a chronic hea lth condition. 



Findings and Recommendations 

0 0 

050 

Within the district court system, there is inconsistent application of federal & 
state laws and existing judicial policies requiring surrender of firearms in mental 
health or domestic violence cases. 

RECOMMENDATION: Provide additional training to the district judges and states attorneys. 

There is no comprehensive system to ensure the offender's timely compliance 
with court orders to complete batterer's, anger management, alcohol and 
substance abuse assessments and little to no consequence when the offender fails 
to complete either the required assessments or the recommended treatment. 

RECOMMENDATION: Designate an individual within the district court system to track and report an 
offender's compliance with orders for assessment and completion of any recommended treatment. 

All of the victims had a history of emergency or urgent care treatment for injuries 
consistent with domestic violence. In the majority of cases reviewed, the 
previously treated injuries were not reported to law enforcement. 

RECOMMENDATION: Provide additional training to medical providers and emergency room personnel 
on screening for, and documenting, injuries consistent with suspected domestic violence. 

When responding to a 911 call involving domestic violence, first responders may 
lose valuable time deciding whether there is probable cause to enter a residence 
or whether a search warrant is necessary. Obtaining consent to enter will buy 
back precious minutes that may mean the difference between life and death. 

RECOMMENDATION: Train 911 operators and law enforcement dispatchers to obtain consent from tlte 
911 caller for responders to enter the borne. The consent obtained from the caller will provide at least 
"apparent" authority for the law enforcement entry and will skip tle hesitation. 

Domestic violence in the home affects minor children even if they are not the 
target of abuse. An adult victim may feel that options for leaving the abusive 
relationship may be limited when the abuser is a biological parent. 

RECOMMENDATION: Law enforcement should complete a 960 if a child is present during a domestic violence 
incident, even if no arrest is made. The Child Protective Services manual should be revised accordingly and 
joint training for child protective services workers and domestic violence advocates should be convened on 
an annual basis. 

DOMESTIC VIOLENCE AT HOME ALCOHOL ABUSE 

4801 New 
victims 

Sources: 

of abusers had a history of abusing 
previous partners or other adults. 

II percentage of victims abused by a 
former spouse or partner 

Annual Crime and Homicide Reports, Office of Attorney General; 
CAWS North Dakota 

.s 

380/ of new domestic violence cases involved 
ta alcohol abuse by the offender only. 

Another 11% of cases involved alcohol 
abuse by both parties 

Office of Attorney General 
State of North Dakota 



2015 Two-Year Re-offense Rates after New Choices -
Completion between 2004 and 2013 

Offenders Who Completed New Choices Between 2004 and 2013 
& Law Enforcement and Court Activity 

293 Offenders 

2 year before & year of 2 years after 
completion comoletion Decrease 

# # 
offenders offenders 

Activity with acty Activity with acty % decrease % decrease in 
Before Before After After in acty offenders with acty 

LE Incident Reports 523 245 134 73 74% 70% 

Charges 451 221 45 26 90% 88% 

Convictions 362 223 28 20 92% 91% 

Protection Orders 45 43 5 5 89% 88% 

o New data suggests very positive results from offender treatment, based on reports 

collected from local law enforcement, the courts and CVIC's offender program. Tracking 

data on 293 offenders who successfully completed offender treatment between 2004 

and 2013 indicated a drastic drop in system involvement during the two years after they 

completed treatment. 

• Domestic incident (911) reports: Offenders experienced a 70% drop in law 

enforcement involvement (calls made to their home because of domestic 

violence) two years after they completed treatment - from a total of 523 incident 

reports involving 245 offenders prior to completing treatment to 134 reports 

involving 73 offenders. 

• Domestic violence charges: Offenders had 88% decrease in criminal charges 

made for domestic violence within two years after they completed treatment -

from a total of 451 charges on 221 offenders prior to completing treatment to 45 

charges on 26 offenders. 

• Protection orders: Offenders had a 88% drop in protection orders placed on 

them within two years after they completed treatment - from a total of 45 orders 

placed upon 43 offenders prior to completing treatment to 5 orders on 5 

offenders in the two years afterward. 

Approved 4-2016 
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My name is Kurt Snyder and I am a board member for the North Dakota Board of Addiction 

Counseling Examiners (NDBACE). I am here to testify against HB 1042 but only the language on 

page 9, lines 23 through 26. The language currently in 43-45-06. Addiction Counseling practice -

Exemptions, already clearly states that our law does not prevent any individual from doing work 

within the standards and ethics of that profession and calling, providing they don't represent to 

the public, by title or use of the initials L.A.C., that the individual is engaging in addiction 

counseling. 

Addiction is a very complicated chronic disease of the brain with both the potential for 

reoccurrence and recovery. This fact is supported by the American Society of Addiction 

Medicine, National Institute of Drug Abuse, American Medical Association and most recently by 

a major initiative launched by the Surgeon General of the United States in November of 2016. 

The science driven evidence-based care requires specialized services in addition to special 

preparation of the workforce. Therefore, within healthcare, addiction services are considered 

specialty care. However, North Dakota needs to leverage all healthcare providers to be aware 

and educated around the identification of addiction and relevant issues. An integrated 

approach promotes each profession working with the addicted population within the full scope 

of their practice. This includes services for those addicted and their family members in the area 

of prevention, screening, early intervention and understanding recovery supports for those in 

early recovery. This would include skills or services that were traditionally viewed as being 

performed by an addiction counselor. This is not a turf issue. We want more professionals 

engaged in working with the addicted population, but we need to be respectful of the 

specialized nature of addiction treatment. 

North Dakota currently has workforce issues for behavioral health professionals but we need to 

be thoughtful about how we create access while at the same time protecting the public. Just 

because professions have overlap in academic preparation or training does not make those 

professions interchangeable. The proposed language states that these additional professions 

"may provide addiction counseling services". This language is too broad and erroneously infers 

that these professions are trained or prepared to do addiction counseling services. Admittedly, 

there are areas of overlap. The current language within 43-45-06 would support a psychologist 

completing a drug and alcohol evaluation. Psychologists are well trained in the area of 

evaluation and diagnosis. And yet, to make a proper recommendation, the psychologist would 

need to become very knowledgeable about the American Society of Addiction Medicine (ASAM) 

Levels of Care and the addiction counseling services delivery system. The North Dakota Board of 

Addiction Counseling Examiners does not want to restrict other professions from practicing 

I 



within the full scope of their profession. But again, we believe that the current code language in 

43-45-06 already allows for this. 

Physicians are another good example. Physicians tend to be our brightest talent and have an 

incredible foundation of academic and clinical training. They have within their scope of practice 

the ability to prescribe some of the most potent and high-powered medications for many 

different physical issues. Medications that are also extremely addictive. However, they receive 

very little training regarding addiction and as a result the United States is currently experiencing 

a prescription drug epidemic. The' U.S., with 4.4 percent of the world's population, consumes 

around 70% of the world's output of powerful pain medicines. More people die from 

prescription drug overdoses than from all other illegal drugs combined. And currently drug 

overdoses has become the leading cause of unintentional deaths even outnumbering deaths 

from gunshot wounds or motor vehicle crashes. This example speaks volumes to the potential 

and real harm that can result from not fully understanding of the dynamics of addiction. 

The North Dakota Board of Addiction Counseling Examiners met on January 20, 2017. The 

President of the North Dakota Board of Counseling Examiners joined our meeting to discuss 

dual licensure. We have identified that a master's degree in counseling and a master's degree in 

addiction only has two classes that are different and much of the training overlaps in terms of 

counseling skills. We believe we can bridge the differences to create tracks that will allow the 

individuals of each profession to become dually licensed without undue barriers and yet still 

protecting the public with well-prepared professionals. 

The NDBACE is also addressing the current workforce issues and barriers to licensure through 

SB 2088 which recently passed the Senate with unanimous support. This bill will address 

reciprocity, training hours and barriers with other behavioral health professionals interested in 

the practice of addiction counseling. 

Finally, the change to scope of practice for any profession should not happen outside of the 

laws governing the practice of that profession. If anyone wanted to look at the scope of practice 

for profession A, B, or C they should be able to go to the law governing that profession and see 

clearly the extent of their work. Therefore we believe it is inappropriate to address the scope of 

practice for any of these listed professions within the code regulating the practice of addiction 

counseling. 

This concludes my testimony and I would be happy to answer any questions. 

Kurt Snyder, Executive Director 

Heartview Foundation 

kurt@heartview.org 

701-751-5708 
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Introduced by 

Senators Anderson, J . Lee 

Representatives Seibel, Westlind 

1 A BILL for an Act to create and enact a new section to chapter 43-45 of the North Dakota 

2 Century Code, relating to licensed clinical addiction counselors; and to amend and reenact 

3 sections 43-45-01, 43-45-02, 43-45-03, 43-45-04, 43-45-05, 43-45-05.1, 43-45-05.2, 

4 43-45-05.3, 43-45-05.4, 43-45-06, 43-45-07, 43-45-07.1, 43-45-07.2, and 43-45-07.3 of the 

5 North Dakota Century Code, relating to the scope of practice for addiction counselors and the 

6 licensure authority of the board of addiction counseling examiners. 

7 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

8 SECTION 1. AMENDMENT. Section 43-45-01 of the North Dakota Century Code is 

9 amended and reenacted as follows: 

10 43-45-01. Definitions. 

11 As used in this chapter, unless the context or subject matter otherwise requires: 

12 1. "Addiction counseling" means the provision of counseling or assessment of 

13 

14 

15 

16 

17 

18 

19 

personsindividuals regarding tAetfthe use or abuse of tobacco, nicotine. alcohol ... or a

controlledother harmful substance; the engagement in gambling: or the use of any 

harmful substance or engagement in any harmful behavior identified by the board by 

rule. A substance or behavior identified by the board by rule must appear comparable 

to disorders recognized by the "Diagnostic and Statistical Manual of Mental 

Disorders". American psychiatric association, fifth edition. text revision (201 3). or a 

future edition adopted by the board. 

20 2. "Board" means the board of addiction counseling examiners. 

21 3. "Clinical training" means training in addiction counseling, approved by the board . 

22 4. "Internship" means work experience in a licensed addiction treatment faci lity under the 

23 supervision of a clinical supervisor registered by the board. 

24 5. "Licensee" means an individual licensed by the board to practice addiction counseling. 
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1 6. "Private practice of addiction counseling" means the independent practice of addiction 

2 counseling by a qualified individual who is self-employed on a full-time or part-time 

3 basis and is responsible for that independent practice. Consultation services provided 

4 to an organization or agency are not the private practice of addiction counseling. 

5 SECTION 2. AMENDMENT. Section 43-45-02 of the North Dakota Century Code is 

6 amended and reenacted as follows: 

7 43-45-02. Board of addiction counseling examiners - Composition. 

8 The governor shall appoint a seven-member board of addiction counseling examiners. The 

9 members shallmembership must include: 

10 1. Five members who are licensed addiction counselorslicensees actively engaged in the 

11 

12 

practice of addiction counseling, one of whom must be actively engaged in the private 

practice of addiction counseling. 

13 2. Two members who are laypersons. 

14 SECTION 3. AMENDMENT. Section 43-45-03 of the North Dakota Century Code is 

15 amended and reenacted as follows: 

16 43-45-03. Board member terms. 

17 The governor shall appoint new board members. Appointments must be for three-year 

18 terms, but no personan individual may not be appointed to serve for more than two consecutive 

19 terms. Terms begin on the first day of the calendar year and end on the last day of the calendar 

20 year or until successors are appointed . 

21 SECTION 4. AMENDMENT. Section 43-45-04 of the North Dakota Century Code is 

22 amended and reenacted as follows: 

23 43-45-04. Board power, duties, and authority. 

24 1. The board shall: 

25 

26 

27 

28 

29 

30 

a. Administer and enforce the provisions of this chapter. 

b. Evaluate the qualifications of applicants for a license to practice addiction 

counseling and issue addiction counselor, licensed clinical addiction counselor, 

and masters addiction counselor licenses under this chapter. 

c. Establish ethical standards of practice for persons holding a licensea licensee to 

practice addiction counseling in this state. 

Page No. 2 17.0376.02000 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Sixty-fifth 
Legislative Assembly 

d. Establish continuing education requirements and approve providers of continuing 

education. 

e. Approve clinical training programs. 

f . Register clinical trainees and addiction counselor trainees . 

g. Register interns . 

h. Register clinical supervisors. 

i. Register licensees for private practice. 

j. Approve and administer examinations. 

k. Periodically evaluate initial licensure coursework requirements and clinical 

training requirements to ensure the requirements are up to date and do not serve 

as an undue barrier to licensure. 

12 2. The board may: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a. Adopt rules under chapter 28-32 to implement this chapter. 

b. Issue subpoenas, examine witnesses, and administer oaths, and may investigate 

allegations of practices violating the provisions of this chapter. 

c. Recommend prosecution for violations of this chapter to the appropriate state's 

attorney. 

d. Recommend tflat the attorney general bring civil actions to seek injunctive and 

other relief against violations of this chapter. 

e. Collect fees for examinations, initial licensures, renewal of licenses, late 

renewals, private practice registrations, renewal of private practice registrations, 

approval of continuing education providers, and administrative fees. The fees 

must be established by rule in amounts necessary to compensate the board for 

administration and enforcement of this chapter. 

f . Employ persons to assist the board in carrying out itsthe board's duties under this 

26 chapter. 

27 SECTION 5. AMENDMENT. Section 43-45-05 of the North Dakota Century Code is 

28 amended and reenacted as follows: 

29 43-45-05. Board meetings. 

30 1. The board shall meet at least quarterly. A majority of the members constitute a 

31 quorum. 
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1 2. Each board member shall serve without compensation but sftaHis entitled to receive 

2 expenses as provided in section 54-06-09. 

3 SECTION 6. AMENDMENT. Section 43-45-05.1 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 43-45-05.1. Initial licenses. 

6 1. The board shall issue an initial license as an addiction counselor. licensed clinical 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

addiction counselor. or masters addiction counselor to an applicant who has met all of 

the following requirements: 

a. Has successfullySuccessfully completed board-approved coursework, apprmmd 

by the board, at an accredited college or university. 

b. Has successfullySuccessfully completed one or more oral or written 

examinations approved by the board for this purpose. 

c. Has successfullySuccessfully completed a clinical training program approved by 

the board or accumulated experience as established by the board by rule . 

d. Has satisfiedSatisfied to the board that the applicant agrees to adhere to the 

code of professional conduct adopted by the board . 

17 2. For the clinical training program or accumulated experience required for initial 

18 

19 

20 

21 

licensure. at least fifty percent of the required supervision must be provided by a 

supervising licensed addiction counselor. and the additional supervision may be with 

other professionals designated by the supervising addiction counselor and competent 

in the area of practice being supervised. 

22 ~ The board may grant reciprocity, on such terms and conditions as it may determine 

23 

24 

25 

26 

necessary, to an applicant for licensure who is in good standing as a licensed, 

approved, or certified addiction counselor. licensed clinical addiction counselor. or 

masters addiction counselor under the laws of another jurisdiction that imposes at 

least substantially the same requirements that are imposed under this chapter. 

27 3-:-4. An applicant who is denied If the board denies a licensure must be notifiedapplication, 

28 

29 

30 

the board shall notify the applicant in writing of the reasons for denial and of the 

applicant's right to a hearing before the board, under chapter 28-32, if a hearing is 

requested within thirty days. 
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1 SECTION 7. AMENDMENT. Section 43-45-05.2 of the North Dakota Century Code is 

2 amended and reenacted as follows : 

3 43-45-05.2. Representation to the public. 

4 1. A person may not represent to the public that the person is an addiction counselor....JL 

5 

6 

7 

licensed clinical addiction counselor. or a masters addiction counselor or engage in the 

practice of addiction counseling in this state unless the person is a licensed addiction 

counselorlicensee. 

8 2. The license issued by the board under the provisions of this chapter must be 

9 prominently displayed at the principal place of business where the addiction 

10 counselorlicensee practices. 

11 SECTION 8. AMENDMENT. Section 43-45-05.3 of the North Dakota Century Code is 

12 amended and reenacted as follows: 

13 43-45-05.3. Private practice of addiction counseling. 

14 A person may not engage in the private practice of addiction counseling unless that person 

15 is an individual registered with the board as eligible for private practice under criteria 

16 established by board rule . 

17 SECTION 9. AMENDMENT. Section 43-45-05.4 of the North Dakota Century Code is 

18 amended and reenacted as follows : 

19 43-45-05.4. Addiction counseling internship - Loan program - Revolving fund -

20 Continuing appropriation. 

21 1. a. The Bank of North Dakota shall develop and implement a program under which 

22 

23 

24 

25 

26 

27 

28 

29 

30 

loans may be provided to qualified individuals participating in a paid or unpaid 

internship at a licensed substance abuse treatment facility in this state, in order to 

obtain licensure as an addiction counselorby the board. 

b. The Bank of North Dakota shall determine all terms applicable to the time and 

manner in which loans made under this section must be repaid. 

c. Interest on outstanding loans under th is section must accrue at the Bank of North 

Dakota's current base rate, but may not exceed six percent per annum. 

d. The maximum loan for which an applicant may qualify under this section is seven 

thousand five hundred dollars. 
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e. This subsection is applicable only to individuals beginning an internship after 

June 30, 2015. 

3 2. The Bank of North Dakota shall maintain a revolving loan fund for the purpose of 

4 making loans under this section . All moneys transferred into the fund, interest upon 

5 moneys in the fund, and payments to the fund of principal and interest on loans under 

6 this section are appropriated to the Bank on a continuing basis. 

7 SECTION 10. AMENDMENT. Section 43-45-06 of the North Dakota Century Code is 

8 amended and reenacted as follows: 

9 43-45-06. Addiction counseling practice - Exemptions. 

10 1. Nothing in this This chapter may not be construed to prevent any personan individual 

11 

12 

13 

14 

from doing work within the standards and ethics of that person'sindividual's profession 

and calling, providedjf that the personindividual does not represent to the public, by 

title or by use of the initials L.A.C .. L.C.A.C .. or M.A.C., that the personindividual is 

engaging in addiction counseling. 

15 2. Nothing in thisThis chapter may not be construed to prevent addiction counseling 

16 trainees or interns in board-approved programs from engaging in addiction counseling 

17 related to training . 

18 SECTION 11. AMENDMENT. Section 43-45-07 of the North Dakota Century Code is 

19 amended and reenacted as follows: 

20 43-45-07. Renewal of license. 

21 1. All licenses are effective when granted by the board . 

22 2. All licenses of licensed addiction counselorsissued by the board expire on December 

23 thirty-first of every odd-numbered year. 

24 3. A license may be renewed by payment of the renewal fee and completion of the 

25 continuing education requirements set by the board, provided the applicant's license is 

26 not currently revoked or grounds for denial under section 43-45-07 .1 do not exist. 

27 4. At the time of renewal the board shall require each applicant to present satisfactory 

28 

29 

evidence tfl.at the applicant fias completed the continuing education requirements 

specified by the board . 

30 5. If the completed application for renewal is not received by December first of the 

31 odd-numbered year, a late fee will be charged . 
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1 6. If the completed application for renewal is not received on or before the expiration 

2 

3 

4 

5 

date, the license expires and the personindividual may not practice addiction 

counseling. The license may be renewed within thirty days from the date of expiration 

of the license if the completed application for renewal and the late fee are received 

within thirty days from the date of expiration of the license. 

6 7. If a completed application for renewal of license is not received within thirty days from 

7 

8 

the date of expiration of the license, relicensure requires the licensee mustformer 

licenseholder to reapply for licensure. 

9 8. The board may extend the renewal deadline for an applicant having proof of medical 

1 O or other hardship rendering the applicant unable to meet the renewal deadline. 

11 SECTION 12. AMENDMENT. Section 43-45-07.1 of the North Dakota Century Code is 

12 amended and reenacted as follows: 

13 43-45-07 .1. Grounds for disciplinary proceedings. 

14 .1. The board may deny an application., and may refuse to renew, suspend, revoke, or 

15 

16 

17 

place on probationary status any license issued under this chapter on proof at a 

hearing #tat the applicant or holder of the license ffiIB engaged in unprofessional 

conduct. Unprofessional conduct includes: 

18 +. g__,_ Obtaining an initial license or renewal by means of fraud, misrepresentation , or 

19 

20 

21 

22 

23 

24 

25 

26 

27 

~ 

3-; 

4:-

~ 

Q,_ 

c. 

g__,_ 

e. 

concealment of material facts. 

Violating rules set by the board. 

Violating a provision of this chapter. 

Violating the professional code of conduct as adopted by the board . 

Being adjudged guilty of an offense determined by the board to have a direct 

bearing on an applicant's or holder of the license's ability to sefVeprovide 

addiction counseling to the public as an addiction counselora licensee or being 

adjudged guilty of any offense and being insufficiently rehabilitated as determined 

by the board under section 12.1-33-02.1 . 

28 2. One year from the date of the revocation, #=tea former licenseholder may make 

29 application for initial licensure. 

30 SECTION 13. AMENDMENT. Section 43-45-07 .2 of the North Dakota Century Code is 

31 amended and reenacted as follows: 
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1 43-45-07.2. Reporting obligations. 

2 1. A person who haswith knowledge of any conduct constituting grounds for discipline 

3 under this chapter may report the violation to the board. 

4 2. =tfle8 hospital, clinic, or other health care institution, facility, institution. or organization 

5 shall report to the board any action taken by the hospital, clinic, or other health care 

6 facility, institution, or organization to revoke, suspend, restrict, or condition afl-

7 addiction counselor'sa licensee's privilege to practice or treat patients in the hospital, 

8 clinic, or other health care facility or institution, or as part of the organization, any 

9 denial of privileges or any other disciplinary action. 

10 SECTION 14. AMENDMENT. Section 43-45-07.3 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 43-45-07.3. Complaints - Investigations. 

13 1. A person may file a written complaint with the board citing the specific allegations of 

14 

15 

16 

unprofessional conduct by an addiction counselora licensee. The board shall notify the 

addiction counselorlicensee of the complaint and request a written response from the 

addiction counselorlicensee. 

17 2. The board may investigate a complaint on its own motion, without requiring the identity 

18 

19 

of the complainant to be made a matter of public record, if the board concludes #lat

good cause exists for preserving the confidentiality of the complainant. 

20 3. An addiction counselorA licensee who is the subject of an investigation by the board 

21 

22 

23 

24 

shall cooperate fully with the investigation. Cooperation includes responding fully and 

promptly to any reasonable question raised by or on behalf of the board relating to the 

subject of the investigation, and providing copies of patient records when reasonably 

requested by the board and accompanied by the appropriate release. 

25 4. In order to pursue the investigation, the board has the power tomay subpoena and 

26 

27 

28 

29 

30 

examine witnesses and records, including patient records, and te copy, photograph , or 

take samples. ~The board may require the licensed addiction counselorlicensee to 

give statements under oath, to submit to a physical or mental examination, or both, by 

a physician or physicians and other qualified evaluation professionals selected by the 

board if it appears to be in the best interest of the public that this evaluation be 
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secured. A written request from the board constitutes authorization to release 

information. The patient records that are released to the board are not public records. 

3 5. Unless there is a patient release on file allowing the release of information at the 

4 public hearing, all data and information, including patient records, acquired by the 

5 board in ttsthe board's investigation are confidential and closed to the public. All board 

6 meetings whcreinat which patient testimony or records arc taken or reviewed arc 

7 confidential and closed to the public. If no patient testimony or records are taken or 

8 reviewed, the remainder of the meeting is an open meeting unless a specific 

9 exemption is otherwise applicable. 

10 SECTION 15. A new section to chapter 43-45 of the North Dakota Century Code is created 

11 and enacted as follows: 

12 Licensed clinical addiction counselor. 

13 1.,_ Under section 43-45-05.1, the board shall issue an initial license as a licensed clinical 

14 

15 

16 

17 

18 

addiction counselor to a qualified applicant who: 

a. Applies for licensure under this section before January 1. 2023: 

h,. On December 31, 2017, was licensed in this state as an addiction counselor: and 

c. Completed ten thousand hours of full-time clinical experience as a licensed 

addiction counselor. 

19 2. The scope of practice of a licensed clinical addiction counselor is the same as the 

20 scope of practice of a masters addiction counselor. 
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Chairman Koppelman and Members of the House Judiciary Committee, 

My name is Dr. Julijana Nevland and I am a licensed psychologist, counselor educator, and Chair 

of the North Dakota Board of Addiction Counseling Examiners (NDBACE). I am here to testify 

against HB 1041 but only the language on page 10, lines 6 through 9. The language I oppose 

states "A licensed clinical psychologist, a doctoral candidate in psychology, a licensed 

independent clinical social worker, or a licensed professional clinical counselor may provide 

addiction counseling services, as qualified by each respective board." 

I am in agreement with Mr. Snyder's testimony in that our (NDBACE) law does not prevent 

affiliated mental health professionals from doing work within the standards and ethics of that 

profession. Therefore, the suggested language in HB 1041 is unnecessary and potentially 

harmful. 

I believe I hold a somewhat unique perspective on this issue as I posses both a Master's in 

Clinical Counseling and a Doctorate in Psychology degrees. Neither of these programs required 

I complete a single course in dynamics of addiction, psychopharmacology, or substance abuse 

counseling, including American Society for Addiction Medicine (ASAM) criteria for diagnosis and 

treatment recommendations. Coursework in the above areas, along with addiction specific 

clinical training, was established as a minimum standard for safe and effective addiction 

counseling practice in the state of North Dakota. Although my clinical counseling and 

psychology training prepared me to work with individuals and groups struggling with a myriad 

of mental health disorders, I was not trained to provide addiction specific individual or group 

therapy and would not feel comfortable in doing so, without additional training in this area. It 

would be incorrect to assume that all doctoral level psychologists, clinical counselors, or social 

work receive a minimum level of training in addiction counseling, by virtue of their degree. 

Some may receive this training and some may not. Allowing professionals to practice outside of 

their scope of competence is unethical and could create public harm, due to the complex 

nature of addiction treatment and recovery. 

With minimal additional coursework (two or three classes) and addiction specific clinical 

training, I believe other Master's and Doctorate-level mental health professionals may be 

capable of providing addiction services. However, this decision should be left to each 

respective board and specified in each board's law and administrative code. Some mental 

health boards may have little or no interest in adding "addiction counseling services" to their 

scope of practice, yet are being listed in HB 1041. 



The Addiction Counseling Board is currently collaborating with the Clinical Counseling Board, to 

create a path for dual licensure. We are thus in favor of expanding the addiction counseling 

workforce, but in a manner which would be responsible and assure a minimum level of 

academic and clinical preparation. We are very interested in working with other mental health 

boards who may be interested in preparing their licensees to provide "addiction counseling 

services." 

In conclusion, I am here to oppose the aforementioned language in HB 1041 due to the 

following reasons: 

1. The NDBACE law is explicit in that it does not prevent mental health professionals from 

providing addiction services if this skillset falls under that profession's scope of practice. 

2. I believe that any law change related to scope of competence and practice should be made in 

that profession's own law and administrative code, not the Addiction Counseling's (NDBACE) 

law and administrative code. 

3. Lastly, the NDBACE is currently collaborating with the Clinical Counseling Board (NDBCE) to 

create a path for dual licensure. I believe the future of expanding addiction counseling service 

lies in creating feasible and collaborative dual licensure opportunities, not fighting over turf and 

promoting exclusivity for the sake of exclusivity. 

This concludes my testimony and I would be happy to answer any questions. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1041 

Page 1, line 1, after "12.1-32" insert "and a new section to chapter 54-23.3" 

Page 1, line 2, after "probation" insert "and a community behavioral health plan as a term of 
parole or an alternative to incarceration" 

Page 1, line 11, after the first semicolon insert "to provide for a legislative management study;" 

Page 1, line 11, after.the second semicolon insert "to provide an appropriation;" 

Page 1, line 12, remove "a" 

Page 1, line 13, replace "report" with "reports" 

Page 1, line 13, after "assembly" insert "and the legislative management" 

Page 13, after line 26, insert: 

"SECTION 17. A new section to chapter 54-23.3 of the North Dakota Century 
Code is created and enacted as follows: 

Community behavioral health program - Reports to legislative 
management and governor . 

.L The department of corrections and rehabilitation shall establish and 
implement a community behavioral health program to provide 
comprehensive community-based services for individuals who have 
serious behavioral health conditions. as a term and condition of parole 
under chapter 12-59, and as a sentencing alternative under section 
12.1 -32-02. 

£,. In developing the program under this section. the department of 
corrections and rehabilitation shall collaborate with the department of 
human services to: 

SL Establish a referral and evaluation process for access to the program. 

b. Establish eligibility criteria that includes consideration of recidivism 
risk and behavioral health condition severity. 

c. Establish discharge criteria and processes, with a goal of establishing 
a seamless transition to postprogram services in order to decrease 
recidivism. 

d. Develop program oversight, auditing, and evaluation processes that 
must include: 

ill Oversight of case management services through the department 
of human services; 

ill Outcome and provider reporting metrics; and 
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.Ql Annual reports to the legislative management and the governor 
on the status of the program. 

e. Establish a system through which: 

ill The department of human services: 

@l Contracts with and pays behavioral health service 
providers; and 

.(Ql Supervises. supports. and monitors referral caseloads and 
the provision of services by contract behavioral health 
service providers. 

ill Contract behavioral health service providers accept all eligible 
referrals, provide individualized care delivered through 
integrated multidisciplinary care teams. and continue services 
on an ongoing basis until discharge criteria are met. 

.Ql Contract behavioral health service providers receive payments 
on a per-month per-referral basis. The payment schedule must 
be based on a pay-for-performance model that includes 
consideration of identified outcomes and the level of services 
required . 

.(41 Contract behavioral health service providers bill third-parties for 
services and direct payment to the general fund. 

~ The department of human services may adopt rules as necessary to 
implement this program. 

SECTION 18. APPROPRIATION - DEPARTMENT OF CORRECTIONS AND 
REHABILITATION. There is appropriated out of any moneys in the general fund in the 
state treasury, not otherwise appropriated, the sum of $7,000,000, or so much of the 
sum as may be necessary, to the department of corrections and rehabilitation for the 
purposes of developing and implementing the community behavioral health program 
for the biennium beginning July 1, 2017, and ending June 30, 2019. The department is 
authorized one full-time equivalent position to establish and implement the community 
behavioral health program. 

SECTION 19. APPROPRIATION - DEPARTMENT OF HUMAN SERVICES. 
There is appropriated from special funds derived from federal funds and other income, 
the sum of $7,000,000, or so much of the sum as may be necessary, to the department 
of human services for the purposes of implementing the community behavioral health 
program, for the biennium beginning July 1, 2017, and ending June 30, 2019. The 
department is authorized six full-time equivalent positions to implement the community 
behavioral health program. 

SECTION 20. APPROPRIATION - REPORT TO LEGISLATIVE 
MANAGEMENT - DEPARTMENT OF HUMAN SERVICES. 

1. There is appropriated out of any moneys in the general fund in the state 
treasury, not otherwise appropriated, the sum of $500,000, or so much of 
the sum as may be necessary, to the department of human services for the 
purposes of contracting with a public or private entity to create and initiate, 
and facilitate the implementation of a strategic plan to increase the ·-----· 
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availability of all types of behavioral health services in all regions of the 
state, for the biennium beginning July 1, 2017, and ending June 30, 2019. 

2. During the 2017-18 interim, the department of human services and the 
contracting entity shall make annual reports to the legislative management 
on the status of the creation and implementation of this strategic plan, 
including recommendations regarding legislation needed for full 
implementation. 

SECTION 21 . LEGISLATIVE MANAGEMENT STUDY - CRIMINAL JUSTICE 
SYSTEM BEHAVIORAL HEALTH NEEDS. During the 2017-18 interim, the legislative 
management shall consider continuing its study of alternatives to incarceration, with a 
focus on the behavioral health needs of individuals in the criminal justice system. The 
study must include receipt of reports on the status, effectiveness, and sustainability of 
the community behavioral health program for individuals in the criminal justice system 
which must include caseload data, any recognized savings to the department of 
corrections and rehabilitation, an overview of the training requirements for contract 
behavioral health service providers, and recommendations. The legislative 
management shal l report its findings and recommendations, together with any 
legislation required to implement the recommendations, to the sixty-sixth legislative 
assembly." 

Renumber accordingly 
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North Dakota's Justice Reinvestment Approach 4: ~ 
Behavioral Health Policy and Reinvestment Pack~g~~ ~1 

Expand Provider Workforce 

Rationale: Lower correction costs and reduce 

recidivism by cultivating a network of community 

behavioral health providers to help meet treatment 

needs of people in the criminal justice system 

Strengthen Para-Professlonal Workforce 

Case Management: 
Providing assessment, case 
planning, referrals, care 
coordination and monitoring 
in collaboration with clin ical 
services and probation or 
parole 

Peer Support Specialists: 
People with lived 
experience of a mental 
illness or addiction 
in sustained recovery who 
are trained to support 
others 

Create Strategic Plan 

Establish committee to create a strategic plan to increase 
number of community behavioral health providers in the 
state, especially in rural areas 

Fund and Implement Plan 

Begin investing to implement strategic behavioral health 
workforce plans for items such as : 

•Scholarships and loan 
forgiveness 

• Outreach to develop 
interest in professions in 
rural areas 

• Strengthening of "distance 
learning" opportunities 

• Strengthening of behavioral 
health career ladders 

• Supports for clinical 
supervision services 

• Strategies for out of state 
recruitment and retention 

• Psychiatric fellowships 

Increase Access to Services 

Rationale: Improve healthcare outcomes and 

reduce recidivism by 20 to 30 percent by delivering 

high-quality community behavioral health treatment 

with effective supervision * 

Medication 
and Assisted 
Treatment 

Physical 
Health 

Tier 1: Comprehensive 

and intensive services for 

Tier 2: Moderate array 

Psych iatry m ~:....,, Of Services designed tO 

~ help people sustain and 

_, · ~ strengthen their early 

........... . - -~ recovery and reduce 
Intensive 

Outpatient 

Medication 
and Assisted 
Treatment 

Psychiatry 

Outpiltient 

lnt• nslve 
Outpatient 

Residential 

Physical 
HHllh 

Residential 

'~:~:,~;; their risk for recidivism 
Employment 

Tier 3: Minimal 
ca. 

~,._,,_ services for people to 

Probation or 
Parole 

Supported 
Housin1/ 

Employment 

help sustain full recovery, 

monitor for relapse and 

minimize additional 

justice involvement 

• Washington Seate Institute for Public Policy, Evidence-Based Adu Ir Corrections Programs. What Works 

and What Does Not, January 2006; O. A. Andrews and James Bonra, The Psychology of Criminal Conduct. 

5th ed. (New Providence, NJ: Mathew and Bender & Company, Inc., 2010). 



JUSTICEJfCENTER 
'THE CouNc1L OF STAT E GovERNMENTS 

Testimony on House Bill 1041 
to 

The House Judiciary Committee 

By Marc Pelka 
Deputy Director of Programs, State Initiatives 
Council of State Governments Justice Center 

January 30, 2017 

Io-(; t ),...1' i, 

) )~ J 1 

Chairman Koppelman, Vice Chairwoman Karls, and members of the House Judiciary 
Committee. Thank you for the opportunity to testify in support of HB 1041. 

My presentation to the committee earlier this morning detailed North Dakota's justice 
reinvestment approach. To recap quickly: 

• Over the past decade, the number of people in North Dakota's prisons and jails, and on 
probation and on parole, has increased, and the state and county governments have spent 
tens of millions of dollars expanding the capacity of existing correctional facilities and 
building new facilities to accommodate this growth. 

• Unless action is taken, the prison population is projected to grow by 36 percent by 
FY2022 at a cost of $115 million to accommodate the projected growth. 1 

• In October 2015, to begin a process to address these challenges, North Dakota state 
leaders from all three branches requested technical assistance from The Council of State 
Governments (CSG) Justice Center to use a data-driven justice reinvestment approach to 
help the state reduce a rapidly growing prison population, contain corrections spending, 
and reinvest savings in strategies that can reduce recidivism and increase public safety. 

• Four months later, the state embarked on a justice reinvestment approach, with an interim 
committee, The Incarceration Issues Committee (IIC), being formed, which was 
composed of state lawmakers, judiciary members, corrections officials, state's attorneys, 
and local law enforcement executives, to study the state's criminal justice system. 

• In January 2016, the state embarked on a justice reinvestment approach, and key 
stakeholders began working together to develop policies that will curb prison population 

1 N\11111 D<ikPta fkp arune nt of' Correction ' and Rehabilitation (DOCR) estimated pr i,;on population pmjccti\ln . DOCR onc-da: 
inrnuk ropulatinn snapshots i(>r 2005- 2007 arc a ~ of.January I of"C;'.ac h li scal :'ear. DOCR one-day inrn at.: population snapsh<>b 
fo1· 2008- 2015 and projected poru lat ion snarshob for 20 16- 2022 arc as of the last day of each liscal year (.lune 30J. l·.rnail 
corn:spondcnce between ( 'SC.i .I u:<t icc Center and D< JCR. 20 15 and 20 16. 
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growth by reducing the number of people in prison who have committed lower-level 
felony offenses and who have violated the conditions of their supervision. 

• North Dakota' s justice reinvestment policy framework, detailed in the Justice 
Reinvestment in North Dakota: Policy Framework report issued to the committee this 
morning, addresses drivers of growth in corrections populations and cost and provides the 
state with the financial flexibility to reinvest a portion of those savings in strategies that 
can reduce recidivism and increase public safety. 

Between August 2015 and September 2016, the Incarceration Issues Committee met eight times, 
in all-day meetings. Its work built on efforts that the Commission on Alternatives to 
Incarceration had carried out during the 2013-2014 interim. Council of State Governments 
Justice Center staff presented in person at five of the Incarceration Issues Committee's meetings, 
covering intensive data analysis and extensive input from criminal justice system stakeholders. 
At the July and September meetings, the interim committee considered draft bill language, the 
final product of which is reflected in HB 1041 . 

States across the country are enacting policies that contain the principle that prisons and jails 
should prioritize people with serious and violent offenses. Meanwhile a range of effective 
options - diversion, alternatives to incarceration, probation and parole supervision, and 
community programs and treatment - should be available to hold appropriate populations 
accountable with programs and supervision responsive to the person's individual risk and needs. 

The same principle underpins HB 1041. It reflects the broad look that the interim committee 
gave to improve the criminal justice system by restoring discretion to the system, adjusting 
penalties to better fit the crime, and giving counties tools to reduce jail pressures. 

Criminal justice system practitioners presented to the committee that the sentencing changes in 
this legislation would have a positive effect in how courts discharge cases. The increase in 
penalties and penalty enhancements in the Century Code have a major effect on plea negotiations 
and the final discharge of cases, members said. In addition, the policy applies lessons learned 
from collateral consequences of criminal conviction, especially a felony conviction, involving 
employment, housing, access to services, and more. 

First, HB 1041 restores discretion to the system by exempting drug possession from counting 
toward a mandatory minimum sentence. For many members of the interim committee, taking this 
step toward revising mandatory minimum laws was a major advancement. HB 1041 also grants 
authority to the parole board to issue medical parole to an inmate who has a serious or terminal 
medical condition, which is an approach states have taken to carry out more compassionate 
options for people in prison with advanced age or medical conditions. 

Second, HB 1041 adjusts penalties to better fit the crime. It addresses people with offenses 
involving drug use - drug possession, first-time intentional drug ingestion, and possession of 
drug paraphernalia - and adjusts down the penalties. This is intended to reduce the number and 
severity of collateral consequences a person receives fo llowing a conviction for a drug offense. 
These policies will reduce the number of barriers in a person's way toward transitioning from 
being in the criminal justice system to living a crime-free life in which they are working and 
paying taxes. 
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Third, HB 1041 gives counties tools to relieve jail pressures. Many of the previous sentencing 
policy changes can be estimated to relieve pressures on county jails. Although statewide jail 
information is unavailable, several of the counties we explored, we learned that a sizable 
percentage of people in jail are there awaiting trial. HB 1041 enables DOCR to establish a 
pretrial services program as a pilot project in at least two judicial districts. Under the pilot, 
counties could adopt and use pretrial risk assessment to inform decisions regarding which people 
held awaiting trial should remain behind bars and which could safely be undergo supervision. 

Finally, interim committee members returned time and again to the lack of access to high-quality 
behavioral health treatment in the community. State ' s attorneys, judges, and other stakeholders 
report that drug use is common among people who commit crimes and violate the terms of their 
supervision. Research shows that behavioral health treatment tailored to the unique needs of 
people in the justice system when combined with effective supervision reduces recidivism and 
improves recovery outcomes. SB 2274 contains policies that would help both cultivate an 
adequate network of community behavioral health care practitioners and increase access to 
effective community-based behavioral health treatment for people in the criminal justice system. 
This legislation, authored by Senator Lee, received a public hearing last week in the Senate 
Human Services Committee. 

Members of the Incarceration Issues Committee and the Commission on Alternatives to 
Incarceration deserve tremendous credit for the work that they, along with criminal justice 
system stakeholders, have done to work on these issues and develop the recommendations 
contained in HB 1041. 
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