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Minutes: Chairman DeKrey opcm./d the hearing on 113 1455, Relating to finality of decisions ol
administrative law judges in adjudicative proceedings of administrative agencices.

Rep Koppleman: District 13 of west Fargo This bill deals with arca of the resolution that was

brought before the house, but in a difTerent way, it is the Office of Administrative Hearings, The
deck is sort of stacked against the person who has a dispute with a state ageney, a finding is
made, the agency then says yes or no and then can set nside the ruling, HB 1455 would tuke o
look at this and make it fair, a judge makes the ruling and it is binding,

Allen Hoberg: Director of Office of Administrative Hearing (see attached testimony)

Rep Klemin: In the court, iff we don't like the judge, we can challenge the judge, can you do that
now.

Allen Hoberg: No, we can not.
Rep Mahoney: How would this change the procedure.

. Allen Hobery: For some it would change, for others it would. He then goes on to explain,
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Rep Mahoney: Under current law that would apply.

Allen Hoberg: the final decision ol the agency head is the one that goes to court.

Rep Mahoney: Whalt is in this bill?

Allen Hoberg: In this bill there would be no more recommended decisions.
Rep Klemin: We are not changing the scope of the review,

Allen Hoberg: That is correct.

Rep Klemin: So we still have the sitaation that it would apply, but the court would have to affirm
the decision unless it comes in one of the six situations,

Allen Toberg: That is correct,

Chairman DeKrey: 1 there are no questions, thank you for appearing.

Shelly Peterson: President of North Dakota Long term Association (see attached testimony)

Rep Mahoney: The coneern about bias. judges don't know much about the rate setting

procedures weighed in on the ageney, how would this help.

Shelly Peterson: we feel many cases are not brought lorward, because of the bias,

Chafriman DeKrey: If there are no further questions, thank you for appearing, 1f there anyone who
wishes to testify, (or against or neutral,

Rick Cluyburn: State tax Commissioner, [am neutral on the bill, I would like to point out the
concerns of the tax department, The office of administrative hearing does provide a valuable
service to the citizens of the state of North Dakota, In the tax department, we do not do many
hearings at all. In making the hearing judges finding as final, we want to insure that it is a finding
of fuct, we are not asking to make the tax department exempt, but need o know that we have

someone who Is knowledgeable of tax law that reach beyond the state,
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Rep Klemin: One ol the grounds of the scope of review is if the findings of fact are not supported
by the evidence, it you have the right to appeal wouldn®t this be one of the grounds.

Rick Clayburn:One negative is that both parties would have to go to court and that costs both

sides money.
Rep Klemin: Iean understand that, but we want o have the findings of fact correct and what T am
saying is that the scope ol review is grounds tor appeal.

Rick Clayburn: 'That is correct,

Jan Rause: fegal council for the tax commissioner. the objective that we have, is that if we

i et i i

believe that there is a miss statement of {inding of Tact, the opportunity in the way ol a
recommended decision gives the agencey head in a cost effective way o correct that record.
Rep Klemin: The agency believes that the finding of luct is not correet, would you not have the
right to request reconsideration before it goes o court,

Dan Rause: That option is already available,

Rep Klemin: You could take care of the problem without going to court,

Dan Rauge: 1t could.

Chairmuan DeKrey: [f there are no Turther questions, thank you for appearing,

Rick Clayburn: That is the point, we may be looking for a problem that does not exist. but we do
not want 1o have our hands tied,

Chairman DeKrey: makes a comment,

Rick Clayburn: We have utilized that less of late and have done more settling,

Chatrman DeKrey: If there are no other questions, thank you for appearing,
] P i
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Melissa Hauer: Director Legal Advisory Unit for Department of Human services (see attached

lestimony) the department opposed the bill,

Chairman_DeKrey: asks a question about this law and how it effeets federal Taw,

Melissa |auer continues,
Rep Klemin: The alternative would be to exempt for the federal Taw,

Melissa Hauer: That would be one way of doing it

Rep Klemin: The other side of this is that you have only rejected 16 of the decisions, so that
would indicate that the system is working.

Melissa Hauer: | can agree.

Chairman DeKrey: Are there any questions. if not thank you for appearing,

. IFrancis Swentz: from the Department ol Health, The department is concerned with the delegation
from the federal government and so they have those concerns.

Chairman DeKrey: Any one have questions, anyone wishing Lo testity, if not thank you for

appearing,

Rep Koppelman: One comment. [ asked the governors office if they had any issues that they
wished to nddress belore you pass out this bill,

Chairman DeKrey: we will not be acting on this bill at this time, We will close the hearing on

I3 1455,
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Minutes:Chairman DeKrey called the committee to order on HI3 1453,

Shelly Peterson:(see attached testimony)

Leslic Oliver: Shelly Peterson explained to you, the nursing home industry in this state. and
probably in every other state. is regulated by the Department of Human Services, They take care
of the Medicare and Medicaid programs in the state. Every step of the industry is impacted by the
Depariment. There is no place lor a voice by the industry except in Administrative process,
Presently, nursing homes who wish to challenge rates, which establishes the budget for the
nursing home lor the year, they say yes or no, mostly they say no, You can ask the Departiment to
look at it again and generally they will come buck unfavorable, You then go to an Administrative
hearing, where an independent hearing officer listens to evidence from both sides and mukes o
determination and then the agency has the discretion Lo be checked or to change the decision as
made by the hearing officer. From the perspective of the nursing home industry. there is no place

except the Administrative hearing, the fair hearing process, for udministrators and owners of
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nursing homes, to voice their opinion and be heard. Itis really not due process for those people
unless this bill passes. The memorandum that has been possed out, addresses two things, first the
testimony that was offered by the Department of Human Scrvices.. What I have gleaned from the
testimony is that i this bill passes, the state will lose all of their Medicaid dollars because of the
requirements of ageney hearings.Having looked at the state budgeting plan and the federal
regulations that underdic that, the state has to have a fair hearing process, but it doesn't require
that the agency gets to control the entire process. In fact the federal regulations suggest that the
administrative hearings would be provided by an impartial hearing officer and the decision would
be made by the hearing officer, No where in the lederal regulations is there the diseretion of the
ageney 1o go back an object the decision,

Chaitman DeKrey: It may surprise you to know that there are two ways to kill a bill, fiscal note

and the threat ol Toss of federal funds,

Leslic Qliver: | am not suggesting that 1455 is right or wrong for the entire , all programs ol the
Department ol Human Services administers, [rom the perspective of the nursing homes. it is
essentially follows the administrative practices act. There is a separate statute on nursing home
hearings, Ms Hauer's testimony should not be heard as applying to every program that the
depurtment administers, It does not pertain to nursing homes. The department has o separate
obligation under its own state plan to nursing homes the way that it hears theie appeals and it also
has separate federal regulations, which provide (or the terms of' 1458,

Chairman DeKrey: Are there any questions, thank you for appearing, Rep Klemin, you have

some amendments you want (o present?

. Rep Klemin: Reviews two sets of amendments, 10522.0101 and 10522.0102
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COMMITTER ACTION

Rep Klemin moved both amendments, Rep Wrangham seconded the amendments,

Chairman DeKrey: Voice vole on the amendments, amendments carry, What are the wishes of

the committee? Rep Klemin moved a DO PASS as amend, Rep Kingsbury sceconded, The clerk

will call the roll ona DO PASS as amend on 1B 1455, The motion passes with 10 YES, 2 NO

and 3 ABSENT. Carrier Rep Klemin,
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FISCAL NOTE
Requested by Legislative Council

04/12/2001

Blll/Resolution No.!

Amendment to: Engrossed
HB 1468

1A, State fisonl effeot: /dent/fy the state liscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations antioipated under current law.

1999.2007 Blennlum 2001-2003 Blennium 2003-2008 Blennium
eneral Fund [ Other Funds |General Fund | Other Funds |General Fund [ Other Funds
Reventos $0 $0 $0 $0 $O $0
[Expenditures $0) $o! $0 $0| $0 $0
Appropriatlons $0 $0 $0 $0 so $q
18. County, oity, and school district fisoal effect: /dentify the fiscal effect on the appropriate political
subdivision.
[ 18898-20017 Blennlum 2007-2003 Biennium 2003-2008 Biennlum
"8chool §chool ~8chool
Counties Cities Distriots | Countles Clties Districts | Counties Citles Distriots
$0 $0 $0 $0 $0 $0 $0 $0 $0

2. Narrative: /dentlfy the aspects of the measure which cause fiscal Impact and include any commonts
relavant to your analysis. '

With the conference committee amendments this bill should have no significant fiscal impact on agencices,
local governing bodies, courts, or OAH, The amendments that required the first two fiscal notes (after the
original fiscal note on the original bill) have been removed. With this version now being considered, there
will be no de novo review of agency and local governing body decixlons, thus the impact on the district
courts previously stated will be removed, as well as the impact on agencies and local governing bodies from
de novo review, See 2/20/01 fiscal note, The Senate amendment that removed the Tax Commissioner from
OAH jurisdiction has also been removed in this version, thus there will be no impact on OAH as previously

stated in the 3/26/01 fiscal note,
3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts, Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included In the executive budget.

8. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected,

C. Appropriations: Explain the appropriation amounts. Provide detsll, when appropriate, of the effect
on the blennial appropriation for each agency and fund affected and any amounts Included in the




exeoutive budget. Indicate the relationship hetween the amounts shown for expenditures and
appropriations.

ame! Allen C. Hoberg genoy: Office of Administraiive Hearings

one Number: 328.3260 ate Prepared: 04/12/2001




FISCAL NOTE

Requested Ly Legislative Counoil
03/23/2001

Bill/Resolution No,:

Amendment lo: Engrossed
HB 1468

1A, State flecal effect: /dentify the state fiscal effact and the fiscal effect on agency approprintions
compared to funding levels and appropriations anticipated under current law,

1999.2607 Blennlum 2067-2003 Biennium ~2003-2008 Blennlum |
eneral Fund [ Other Funds |General Fund| Other Funds |General Fund[Other Funds

"Rovenues ($2,268 ($2,268)
Expenditures $0, 30
Appropriations $ $

18, County, city, and school distriot fiscel effect: /dentify the fiscal effect on the appropriate political
subdlivision.

2001 Blennium 2007-2003 Blennium 2003-2008 Biennium
School School School
Counties Cities Distriots | Countles Citles Distriots Countles Citles Distriots

2. Narrative: /dent/fy the aspects of the measure which cause fiscal impact and Include any comments
relevant to your analysis.

There are really two different scenarjos concerning the Tax Commissioner's office and OAH, The first is the
period between July 1, 1991 (when OAH began operations) and June 30, 1997, The second is the period
between July 1, 1997, and the present, During the first period OAH recelved general funds that funded the
provision of hearing officer services for the Tax Commissioner and many other "general fund” agencices.
During this period, the Tax Commissioner's office was fairly active in requesting hearing officer services
from OAH, {.e. it had a number of administrative tax cases scheduled to going to hearing each year, The
average number of hours OAH ALJs spent on work for the Tax Commissioner's office was 135.6 hours per
biennium, During the second period OAH did not receive any general funds for the provision of hearing
officer services to any agency, In 1997 the Legislative Assembly removed all general funds from OAH's
budget. Since Juty 1, 1997, OAH has billed all agencics to which it provides hearing officer services, For
the biennium 1997-99, OAH billed the Tax Commissioner for only 28.4 hours of services provided. For the
current biennium, to date, OAH has billed the Tax Commissioner for only 10.1 hours of services provided,
OAH had only four requests for hearing officer services trom the Tax Commissioner for the 1997-99
biennium, i.e. there had been only four administrative tax cases scheduled to go to hearing, and it has had
only one request for hearing ofticer services for the current biennium. Currently, OAH bills agencies such
as the Tax Commissioner at a rate of $79.52/hour for hearing officer services, OAH anticipates that this
amount will increase some in the next two biennia, but this fiscal note reflects the current billing rate,
OAH's billing rate is determined by a billing consultant based, essentially, on the previous two years actual
expentitures, Therefore, the rate for the 2001-2003 biennium will be based on OAH's actual cxpenditures

for the current biennium,







