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JOHN WALSTAD: (LC) Explained the bill to the committee. As with all bills LC personnel

take no position on any legislation. committee intended the legislation to put a practical limit on
some rule making.

REP. KOPPELMAN: I am for this bill. It will more clearly define what areas an agency can

cover with its rules.

BLAINE NORDWALL (Hum. Ser.) Presented writen testimony, a copy of which is attached.

MIKE MULLEN (DOH)We oppose the bill. I don’t believe the language in section 1 does what

it is intended to do.

* CHUCK JOHNSON (PSC) Presented written testimony, a copy of which is attached

.REP. KOPPELMAN: Usually we do not put study requests in bills. However
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“the iiterim committee believed that an exception should be made on this bill because the

two sections are smeshed.

COMMITTEE ACTION February 2, 1999

REP. KOPPELMAN moved that the committee recommend that the bill DO PASS; Rep Sveen

seconded and the motion passed on a roll call vote with 10 ayes, 4 nays and 1 absent. Rep.

Koppelman was assigned to carry the bill.
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REPORT OF STANDING COMMITTEE (410) Module No: HR-21-1728
February 2, 1999 4:42 p.m. Carrier: Koppelman
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
HB 1026: Judiciary Committee (Rep. DeKrey, Chairman) recommends DO PASS
(10 YEAS, 4 NAYS, 1 ABSENT AND NOT VOTING). HB 1026 was placed on the
Eleventh order on the calendar.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 HR-21-1728
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HB1026 relates to clarifying rulemaking authority of administrative agencies; and to direct a
legislative council study of the rulemaking authority of administrative agencies.

SENATOR STENEHJEM opened the hearing on HB1026 at 10:00 A.M.

All were present except Senator Bercier.

JOHN WALSTAD, Legislative Council, testified in support of HB1026. This bill developed
after several interims of discussion. The Administrative Rules Committee has expressed concern
about agency rulemaking going beyond the intended bounds of legislation and perhaps
developing rules that the legislature never really contemplated would be developed in
administering legislation that has been enacted. The last part of that sentence is really the part
that matters. It provides that agencies can adopt administrative rules only if the agency has been

specifically required or authorized to adopt rules by state or federal law or rules. The
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Committee’s intention was that rulemaking extent should be refined somehow. The study is
intended to have the rules committee look at all of those provisions and try to beé more specific in
statute in telling the agencies what is expected of them and what the boundaries are of what the
legislature intended them to do in rulemaking.

SENATOR STENEHJEM asked if the administrative rules committee would have the authority
to study the things provided in section 2 without the enactment of this bill.

JOHN WALSTAD stated absolutely.

SENATOR NELSON asked to curtail or limit agencies rules that go beyond bounds of
legislative reason, is that kind of where you were aiming.

JOHN WALSTAD stated that is exactly what the committee had in mind but when you try to go
from that concept to a nice statutory provision in saying what that is, that is when the vagueness
creeps in.

SENATOR STENEHJEM asked if the committee discussed any instances where they thought
the agency exceeded its authority.

JOHN WALSTAD stated that yes, there have been occasions in the past where people on the
administrative rules committee would look at a set of rules and say “Boy, this is deja vou, we
killed a bill that did this last session and now here it is in rule.” That has happened.

SENATOR STENEHIJEM stated he was thinking more specifically of agencies adopting rules
outside of what their agency is supposed to be doing.

JOHN WALSTAD stated he can’t site a specific example but there have been concerns and

legislative intent is hard to pin down.
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SENATOR TRAYNOR asked if the administrative rules committee drive its power to study the
issues mentioned in section 2 from statute or Legislative Council.

JOHN WALSTAD stated the administrative rules committee is a statutory committee.
SENATOR WATNE asked how far the power of the administrative rules committee goes to void
rules.

JOHN WALSTAD stated they have the power to void rules. The committee hopes to accomplish
is to refine those directives given in statute to agencies.

DAN BIESHEUVIAL, R-KYDS, testified in support of HB1026. We plan to become very
involved with the Interim Committee.

BETH BAUMSTARK, Attorney General’s Office, testified as neutral on HB1026. Most
agencies will have provisions to promulgate rules. The two sentences combined make the
authorization for promulgating rules.

SENATOR STENEHJEM asked if this bill might make it easier to adopt more rules.

BETH BAUMSTARK stated no, I don’t believe so.

SENATOR NELSON asked if she thought we could get along without this bill.

BETH BAUMSTARK stated I believe so.

SENATOR WATNE asked what would happen if we took out the words “or authorized”.
BETH BAUMSTARK stated I think when you have a clear conflict with the sentence before it
that makes meaning to both sentences.

SENATOR STENEHJEM CLOSED the hearing on HB1026.

SENATOR STENEHIJEM spoke to Administrative Rules Committee and Senator Bob

Stenehjem and they agreed that Section 3 could be taken out. Ordinarily the majority leader does
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not like mandated studies but this is different in that we are only assigning a topic to a committee
that will exist because it exists by statute and they would like to have a specific direction as to
what they are to study. The decision was in removing Section 1 and leaving Section 2. This
should point them in the direction of something that must be done in the Interim.

SENATOR TRAYNOR asked what does the head of the Legislative Council think about this.
SENATOR STENEHIJEM stated that he doesn’t think he will object.

SENATOR NELSON made a motion on the Amendment, SENATOR LYSON seconded.
Discussion. Motion carried. 6 - 0 - 0

SENATOR WATNE made a motion for DO PASS AS AMENDED, SENATOR LYSON
seconded. Discussion. Motion carried. 6 - 0 - 0

SENATOR STENEHJEM will carry the bill.
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REPORT OF STANDING COMMITTEE (410) Module No: SR-52-5346
March 23, 1999 9:09 a.m. Carrier: W. Stenehjem
Insert LC: 90115.0201 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1026: Judiciary Committee  (Sen. W. Stenehjem, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1026 was placed on the Sixth
order on the calendar.

Page 1, line 1, remove "amend and reenact subsection 1 of section 28-32-02 of the North
Dakota"

Page 1, remove line 2
Page 1, remove lines 5 through 16

Renumber accordingly

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 SR-52-5346
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Conference Committee meeting called to order by Representative DeKrey. Present were
Representatives DeKrey, Koppelman, Meyer, Senators W.Stenehjem, Watne, C.Nelson.

Sen. STENEHJEM explained the senate actions. There were two sections to the bill. Section 1
says that administrative agencies can only adopt rules that they have authority under the statutes
and section 2 calls for a mandated study of the authority they have to adopt rules. John Walstad
agreed that section 1 was already current law through which every administrative agency has the
authority to adopt rules. There was also a problem with section 2 because the senate does not
like to mandate studies as a circumvention of study resolution process. The senate was ready to
kill the bill. Rather, the senate decide to amend out section 1 and pass section 2.

Rep. KOPPELMAN explained the position of the Administrative Rules Committee. They

wanted to clarify the rule making authority as stated in law.
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There was additional discussion. Some concern was expressed about agencies that circumvent
legislative intent through the implementation of rules. It was pointed out that the Senate would
not accept the bill with section 1. If section 1 were not removed, the Senate would defeat the
bill.

Sen. STENEHJEM moved the House ACCEDE to the Senate amendments. Seconded by Sen.
Nelson.

The motion PASSED on roll call vote #1:

Representatives: 2 YES, 1 NO: Senators: 3 YES, 0 NO.

Meeting adjourned.
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REPORT OF CONFERENCE COMMITTEE (420) Module No: HR-58-6120
March 31, 1999 2:03 p.m.

Insert LC:.

REPORT OF CONFERENCE COMMITTEE
HB 1026: Your conference committee (Sens. W. Stenehjem, Watne, C.Nelson and
Reps. DeKrey, Koppelman, Meyer) recommends that the HOUSE ACCEDE to the
Senate amendments on HJ page 1023 and place HB 1026 on the Seventh order.

(1-2) LC, (3) DESK, (4) BILL CLERK, (5-6-7-8) COMM Page No. 1 HR-58-6120
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H.B. 1026

Presented by: Charles E. Johnson
Public Service Commission

Before: Judiciary Committee
Representative Duane DeKrey, Chairman

Date: January 11, 1999

TESTIMONY

Mr. Chairman and committee members, | am Charles E. Johnson, an
attorney with the Public Service Commission (Commission). | appear on behalf
of the Commission.

The Commission is concerned about this bill because it appears to apply
to all rules, regardless as to when the rule, or the law that provided the authority
for the rule, was enacted.

The Commission has been granted authority in many different laws
enacted over many years. Some provide specific rulemaking authority to
implement the law, others do not.

If this bill applies to all rules, regardless as to when the underlying law was
enacted, then some of the commission’s rules may be challenged, even though
the rule has been in existence for many years and even though the industry has
been operating under the rule for many years. Voiding the rule now would
appear to have drastic consequences for all those who have been relying on the
rule for many years.

This bill if enacted, should apply only to those laws enacted hereafter.



HB 1026

Charles E. Johnson
Testimony

Page 2

Again, if the legislature finds a rule that is controversial, it can void the rule
by passing legislation that pre-empts the rule, as pointed out in our HB 1023
testimony.

This bill provides for a study over the next biennium. Perhaps this law
would be better addressed after the study is complete. The study should reveal
those rules that may not have been properly enacted, after which the rules could

be voided by legislation in the next session.

SLS/LegaI/HB1026Testimony99.doc




Prepared by the North Dakota
Department of Human Services
1/11/99

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1026

Page 1, replace lines 17 through 22 with:

"SECTION 2. ADMINISTRATIVE RULES STUDY. During the
1999-2000 interim, the legislative council shall consider a
study of the rulemaking requirements of North Dakota Century
Code chapter 28-32, and that the legislative council shall
report its findings and recommendations, together with any
legislation required to implement the recommendations, to
the 57th legislative assembly."

Renumber accordingly



TESTIMONY BEFORE THE
HOUSE JUDICIARY COMMITTEE
REGARDING HOUSE BILL NO. 1026
January 11, 1999

Chairman DeKrey and members of the House Judiciary Committee, my name is
Blaine Nordwall. | appear on behalf of the Department of Human Services.

The department supports House Bill No. 1026. The department already follows a
practice of adopting rules only when specifically required or authorized to adopt
rules by state or federal law or federal rules.

Consistent with the department's testimony regarding House Bill 1023, we have
drafted an amendment to House Bill 1026 to describe an interim study, both of
greater magnitude and with fewer restrictions than that contemplated by Section 2
of House Bill 1026. The department urges that this committee recommend a "do
pass” on House Bill 1026, and also respectfully requests this committee consider the

draft amendment attached to this testimony.

Presented by:

Blaine L. Nordwall
Director, Legal Advisory Unit
ND Department of Human Services



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
mittee deriving its authority from North Dakota
entury Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
and 28-32-03.3. The committee is required to review
administrative agency rules to determine whether:
1. Administrative agencies are properly imple-
menting legislative purpose and intent.
2. There is dissatisfaction with administrative rules
or statutes relating to administrative rules.
3. There are unclear or ambiguous statutes
relating to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Council the amendment or repeal of the
statutory authority for the rule. The committee also can
find a rule void or agree with an agency to amend an
administrative rule to address committee concerns,
without requiring the agency to begin a new rulemaking
proceeding.

Fee schedules for medical and hospital services
proposed for adoption as administrative rules by the
Workers Compensation Bureau must be approved by the
committee under NDCC Section 65-02-08.

The Legislative Council delegated to the committee

3 authority under NDCC Section 28-32-02 to distribute
ministrative agency notices of proposed rulemaking
Qd to approve extensions of time for administrative
encies to adopt rules and its responsibility under
NDCC Section 28-32-15 to receive notice of appeal of an
administrative agency's rulemaking action.

Committee members were Representatives LeRoy G.
Bernstein (Chairman), Charles Axtman, Chris Christo-
pherson, Wiliam R. Devlin, Scot Kelsh, Keith
Kempenich, Kim Koppelman, Stacey L. Mickelson,
Jon O. Nelson, Darrell D. Nottestad, Bob Skarphol, and
Rich Wardner and Senators John M. Andrist, Bob
Stenehjem, and Steven W. Tomac. Representative
Tom D. Freier was a member of the committee until his
resignation from the Legislative Assembly on April 6,
1998. Representative Bill Oban was a member of the
committee until his death on July 10, 1998.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 1998. The Council accepted the report for
submission to the 56th Legislative Assembly.

ADMINISTRATIVE AGENCY

RULES REVIEW

Administrative agencies are those state agencies
authorized to adopt rules under the Administrative Agen-
s Practice Act (NDCC Chapter 28-32). By statute, a

le is an agency's statement of general applicability that
implements or prescribes law or policy or the organiza-
tion, procedure, or practice requirements of the agency.
Properly adopted rules have the force and effect of law.

10

A copy of each rule adopted by an administrative agency
must be filed with the office of the Legislative Council for
publication in the North Dakota Administrative Code
(NDAC).

Under NDCC Section 54-35-02.6, it is the standing
duty of the committee to review administrative rules
adopted under NDCC Chapter 28-32. This continues the
rules review process initiated in 1979.

For rules scheduled for review, each adopting agency
is requested to provide the committee with information
on:

1. Whether the rules resulted from statutory
changes made by the most recent regular
session of the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation.

3. The rulemaking procedure followed in adopting
the rules, e.g., the type of public notice given
and the extent of public nearings nheld on the
rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to these rules. Each
agency is asked to describe the concern, objec-
tion, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or compiaint
and to summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. Whether a written request for a regulatory
analysis was filed by the Governor or an
agency, whether the rule is expected to have an
impact on the regulated community in excess of
$50,000, and whether a regulatory analysis was
issued.

6. The approximate cost of giving public notice
and holding any hearing on the rules and the
approximate cost of staff time used in devel-
oping the rules.

7. The subject matter of the rules and the reasons
for adopting the rules.

8. Whether a constitutional takings assessment
was prepared as required by NDCC Section
28-32-02.5.

During committee review of the rules, agency testi-
mony is required and any interested party may submit
oral or written comments.

Current Rulemaking Statistics
The committee reviewed 2,789 rule sections that
were changed from November 1996 through
October 1998. Table A shows the number of rules
amended, created, superseded, repealed, reserved, or
redesignated for each administrative agency that
appeared before the committee.



For many years, committee members have
expressed concern about the volume of administrative
rulemaking. The trend of increased rulemaking activity
appears to have reversed since 1995.

Although rules differ in length and complexity,
comparison of the number of administrative rules
sections affected during biennial periods is one method
of comparing the volume of administrative rules reviewed
by the committee. The following table shows the number
of NDAC sections amended, repealed, created, super-
seded, reserved, or redesignated during each desig-
nated time period:

Time Period Number of Sections
July 1979 - October 1980 1,440
November 1980 - August 1982 916
September 1982 - November 1984 1,856
December 1984 - October 1986 1,280
November 1986 - October 1988 2,681
November 1988 - October 1990 2,325
November 1990 - October 1992 3,079
November 1992 - October 1994 3.235
November 1994 - October 1996 2,762
November 1996 - October 1998 2,789

For committee review of rules, the Legislative Council
staff prepares an administrative rules supplement
containing all rules changes submitted since the
previous committee meeting. The supplement is
prepared in a style similar to bill drafts, e.g., changes are
indicated by overstrike and underscore. The administra-
tive rules supplements for the period November 1996
through October 1998 consisted of 4,123 pages of rules
changes. This compares with 3,809 of rules changes
during the November 1992-October 1994 biennial period
and 3,140 pages of rules changes considered by the
committee during the November 1994-October 1996
biennial period.

Extending Time to Adopt Rules

Many rules changes are mandated by changes to
federal laws or rules. Most rules changes result from
recent statutory changes made by the Legislative
Assembly. Any rule change made to implement a statu-
tory change must be adopted within nine months after
the effective date of the statutory change unless an
extension is granted. The committee considered and
granted requests from three agencies for extensions of
time to adopt administrative rules. An extension of time
was approved for the Secretary of State to adopt rules to
govern methods for signing, subscribing, or verifying
documents filed by electronic means. Because of the
scope and importance of these rules, additional time was
required to allow involvement of affected state agencies
and the public. An extension was approved to accom-
modate a change of personnel in the board office for the
Board of Animal Health to adopt rules relative to
primates, wolves, and wolf hybrids under 1997 legisla-
tion. An extension was approved for the Tax
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Commissioner to adopt rules implementing statutory
revision in 1997 to financial institutions tax laws. e
extension was requested due to the complexity of‘
menting the new financial institutions tax and deve g
appropriate tax forms and instructions.

Objecting to Rules

The committee may file an objection to any portion of
a rule the committee determines to be unreasonable,
arbitrary, capricious, or beyond the authority delegated
to the adopting agency. The objection must contain a
concise statement of the committee's reasons for its
action. Within 14 days after the filing, the adopting
agency is to respond to the objection. After receiving the
response, the committee may withdraw or modify its
objection. An objection shifts the burden of persuasion
to the agency in any judicial action regarding the rule to
establish that the rule objected to is within the statutory
authority delegated to the agency. If the agency fails to
meet this burden, the court must declare the portion of
the rule opjected to invaiild and judgment against the
agency must include court costs.

Tax Commissioner

The Tax Commissioner requested the committee to
remove an objection to NDAC Section 81-03-09-38 filed
on November 4, 1992. The rule in question relates to
apportionment of income of broadcasters for inco
purposes and representatives of broadcaster‘
expressed concern to the Administrative S
Committee in 1992 that the rule would impact determina-
tion of income tax liability for broadcasters. Since the
filing of the objection, the rule in question has been
amended and during the hearings on the amendment to
the rule, no comments were received from representa-
tives of broadcasters. The committee approved a motion
to remove the objection to the rule.

Voiding of Rules

Under NDCC Section 28-32-03.3, the Administrative
Rules Committee may void all or part of a rule within
90 days after the date of the Administrative Code
supplement in which the rule change appears or at the
first committee meeting after a rzgular legislative
session, for rules appearing in the Administrative Code
supplement from November 1 through May 1 encom-
passing a regular legislative session. The committee
may carry over, for one additional meeting, consideration
of voiding administrative rules. This allows the
committee to act more deliberately in rules decisions and
allows agencies additional time to work with affected
groups to develop mutually satisfactory rules. The
committee may void all or part of a rule if the committee
makes the specific finding that with regard to th
there is:

1. An absence of statutory authority;



2. An emergency relating to public health, safety,
or welfare;

3. A failure to comply with express legislative
intent or to substantially meet the procedural
requirements of NDCC Chapter 28-32 for adop-
tion of the rule;

4. A conflict with state law,;

Arbitrariness and capriciousness, or

6. A failure to make a written record of its consid-

o

eration of written and oral submissions
respecting the rule under NDCC Section
28-32-02(3).

Within three business days after the committee finds
a rule void, the office of the Legislative Council must
provide written notice to the adopting agency and the
chairman of the Legislative Council. Within 14 days after
receipt of the notice, the agency may file a petition with
the chairman of the Legislative Council for Legislative
Council review of the decision of the committee. If the
adopting agency does not file a petition, the rule
becomes void on the 15th day after the notice to the
adopting agency. If within 60 days after receipt of a peti-
tion from the agency the Legislative Council has not
disapproved the finding of the committee, the rule is void.

Game and Fish Department
The Game and Fish Department adopted rules to
vern activities and licensing of hunting and fishing
des and outfitters. Committee members recognized
.at several issues covered in the rules had been the
ubject of proposed 1995 legislation that failed. The
committee approved a motion to void the rules on
licensing guides and outfitters. Committee members
were concerned that the rules as adopted required a
guide or outfitter to maintain proof of general liability
insurance coverage and certification in adult cardiopul-
monary resuscitation and that a guide or outfitter must
enter a written contract with each client. These subjects
were the topic of the failed legislation, created policy that
should be the subject of legislation for consideration by
the Legislative Assembly, and appeared to be a fence-
building effort of the Guides and Outfitters Association.
Game and Fish Department representatives countered
that they were advised by individual legislators during
the 1995 legislative session that these issues should be
addressed through administrative rules and that the
department tried to accommodate that suggestion in
working on these rules amendments through 1995 and
1996. Department representatives agreed with the
Administrative Rules Committee to further amend the
rules to eliminate requirements for proof of liability insur-
ance coverage, certification in adult cardiopulmonary
resuscitation, and written contracts with clients. Upon
reement with the department on the additional amend-
‘.ents, the committee withdrew its motion to void the

ules.
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Public Service Commission

The Public Service Commission adopted a rule at the
request of telecommunications industry representatives
to give local telecommunications service providers the
right to deny a customer access to long-distance serv-
ices if the customer is delinquent in payment for long-
distance services. Committee members were concerned
that customers may have legitimate reasons for nonpay-
ment of billed long-distance call charges and that the
rule would place the Public Service Commission in the
position of a bill collector for long-distance service
providers. A Public Service Commission representative
said the rule was adopted by the commission on a trial
basis. The committee approved a motion to void the rule
change, and the commission did not seek review so the
rule change became void.

Department of Health

The State Department of Health adopted rules to
govern the state trauma system. Committee members
had numerous questions about cperaticn Si Ne rauma
system and its effect on facilities in the state, particularly
in small communities. The committee approved a motion
to void the trauma system rules. At the subsequent
meeting, the committee received a thorough briefing
from representatives of the department, medical
facilities, the North Dakota Health Care Association, and
ambulance services. The committee withdrew its motion
to void the rules and agreed with the department on a
minor amendment to the rules to resolve concerns about
interpretation of terminology relating to activation of
trauma codes for major trauma patients.

Industrial Commission

The Industrial Commission adopted rules relating to
oil production report filing and seismic or geographical
exploration requirements. Among the rules was a
requirement that production report signatures must be
witnessed. House Bill No. 1194 (1997) eliminated the
requirement of notarizing signatures on production
reports and had not imposed a requirement that signa-
tures must be witnessed. The committee carried consid-
eration of the rule over for a subsequent meeting to
receive further information. A motion to void the rule
failed.

Department of Human Services

The Department of Human Services adopted exten-
sive rules governing licensure of child care facilities. A
number of individuals affected by the rules disagreed
with several aspects of the rules. The committee
approved a motion to carry over consideration of the
rules to a subsequent meeting and requested that the
department work with interested parties to try to reach
agreement on issues on which misunderstanding or
disagreement existed. The department undertook a
mediation process with regard to 39 issues identified as
areas for discussion. The mediation process resolved



27 issues, and the department recommended rules
amendments to accomplish changes necessary to reflect
those agreements. The committee approved a motion to
agree with the department on the proposed changes to
the rules. Another 10 issues were determined to deal
with areas outside the coverage of the pending rules.
On the remaining two issues considered in the mediation
process, no agreement was reached with regard to
requirements for provisional licensing and fire safety.
Child care providers withdrew their opposition to the
provisional licensing rule and the committee took no
action regarding the fire safety requirement rule, so both
rules were left as adopted by the department.

Committee Considerations

Committee members expressed appreciation for
1995 legislative changes to the rulemaking process
which gave the committee authority to void rules and
allowed rules amendments by agreement of the adopting
agency. Committee members also expressed apprecia-
tion for the cooperative attitude of agencies affected by
this authority. Committee members indicated this addi-
tion to the rulemaking process makes the process more
responsive to public input, improves the final product of
the process, and greatly reduces occasions when legis-
lative intervention would be required to settle differences
of opinion.

Several committee members raised concerns during
discussions of the administrative rules process and stat-
utes. Concern was expressed that the Administrative
Code is not being reviewed and kept current by adminis-
trative agencies. Concern was expressed that when a
problem is pointed out with existing rules, the Administra-
tive Rules Committee lacks authority to address the
problem. The committee’s authority applies to only rules
being reviewed upon creation or amendment and not to
rules that have been in existence for an extended period.
Concern was expressed that rulemaking authority is too
broad and that rules are used to create policy in areas in
which legislative consideration should apply. It was
suggested that review is required of statutory authority
for rulemaking and that the Legislative Assembly must
carefully define rulemaking authority in the future to limit
agencies to the appropriate use of rules. Several discus-
sions were held about how to better inform the public
about pending rulemaking activity.

Department of Public Instruction

The committee requested several briefings from the
Department of Public Instruction regarding rulemaking
plans of the department. Under 1997 legislation, the
department was made an administrative agency for all
purposes under the Administrative Agencies Practice Act
(NDCC Chapter 28-32). This change becomes effective
November 1999, and requires the department to replace
all of its informal rules with formally adopted administra-
tive rules to be published in the North Dakota Adminis-
trative Code. The committee expressed its concern to
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the department that this is an important process that will
take time and requires substantial opportuniti
public input. Department representatives brief

committee on four occasions about proposed rulem

g
plans and expressed confidence that the department can

complete rulemaking activity before November 1999.

Recommendations

The committee recommends House Bill No. 1023 to
provide that administrative rules will be effective only
until August 1 after the next regular legislative session
following the effective date of the rule unless they are
designated by the Administrative Rules Committee as
procedural or interpretive rules. The bill is intended to
force issues of policy to be removed from administrative
rules and brought to the consideration of the Legislative
Assembly. The committee considered extending sunset-
ting to all existing rules but decided against it because of
the burden for review of rules which would have been
placed on agencies and the committee. Under the
recommended bill the only rules created or amended
after July 31, 1999, which will remain in effect indefinitely
will be rules the committee has designated as procedural
or interpretive.

The committee recommends House Bill No. 1024 to
allow the Administrative Rules Committee to call up
administrative rules for review. Rules called up for
review would be subject to the authority of the Ad
trative Rules Committee to file an objection or to v
rule. Calling a rule up for review requires 30 i
written notice to the adopting agency and a description
of concerns with the rule to which the agency is to
respond. The committee believes authority to review
existing rules is important and will be used only when
problems are pointed out, which could be initiated by the
adopting agency if minor changes or corrections are
needed that do not merit the time and expense of a full
rulemaking proceeding. The bill also repeals a provision
of law allowing interested parties to file a petition with an
agency for reconsideration of a rule. The committee
found that the law gives an agency no authority to act in
response to a petition for reconsideration, other than the
statutory right of agencies to begin a new rulemaking
proceeding.

The committee recommends House Bill No. 1025 to
provide that an agency may not adopt rules from federal
guidelines which are not relevant to state regulatory
programs and to require an agency to repeal or amend
any existing rule adopted from federal guidelines which
is not relevant to state regulatory programs. This bill is
an expansion of current law providing that environmental
rules are not to incorporate federal guidelines not rele-
vant to North Dakota.

The committee recommends House Bill No. 1
provide that an agency may adopt an administrativ
only when the rule falls within an area in which the
agency has been specifically required or authorized to



‘~pt rules by state or federal law or federal rules. The
also requires the Administrative Rules Committee to
ow the statutory rulemaking authority of each zdmin-
tive agency to seek to limit administrative rulemaking
reas in which specific requirement or authorization of
rulemaking exists. The bill is intended to initiate refining
of the distinction between rules and statutes and provide
guidance for the Legislative Assembly and administrative
agencies on which matters should be governed by
statute or rule.

The committee recommends Senate Bill No. 2027 to
require administrative rulemaking notices to be published
in each official county newspaper rather than in each

daily newspaper. The bill requires publication of a more
abbreviated notice than present law but requires a head-
line showing the general topic, a statement that rules on
the topic will be considered, a telephone number to
obtain a copy of the proposed rules, and the time and
place of the public hearing. Because the bill requires
publication in 52 county newspapers rather than nine
daily newspapers, it was estimated that notices would be
available to 47 percent more newspaper subscribers but
the average cost of newspaper publication of notice
would increase from approximately $800 to approxi-
mately $2,200.

TABLE A
ey T
STATISTICAL SUMMARY OF RULEMAKING
November 1996 Through October 1998 Supplements 209 Through 232
Agency Amend Create Supersede Repeal Special Reserved
Board of Accountancy 9 1
Office of Management and Budget 68 36 13 14
Aeronautics Commission 1
Commissioner of Agriculture 4
Department of Banking and Financial Institutions 8 2 1
Board of Barber Examiners 1
Credit Review Board 5 1
Board of Dental Examiners 7
State Board of Funeral Service 28 25 8
Game and Fish Department 4 1 4
2ard of Cosmetology 32 1 2
.ate Department of Health 420 142 12 24 64
partment of Transportation 1
ustrial Commission 7 10 2
ommissioner of Insurance 16 49 2 60 3
Commissioner of Labor 8
Board of Animal Health 14 5
Board of Medical Examiners 3
Milk Marketing Board 19 8 1
Board of Nursing 45 73 72
Board of Optometry 1 4
State Personnel Board 3 3 3
Pesticide Control Board 4 4 1
Board of Pharmacy 2 7 1
Board of Podiatric Medicine 3
Committee on Protection and Advocacy 4 4
Education Standards and Practices Board 18
Public Service Commission 59 49 1
Retirement Board 25 4 7
Secretary of State 3 44 15 3
Securities Commissioner 4 3
Seed Commission 12
Department of Human Services 311 187 53 35 22
Board of Social Work Examiners 8 7 22
Tax Commissioner 17 4 8
Board of Trustees of the Teachers’ Fund for Retirement 18 2
Water Commission 9 13 60
Workers Compensation Bureau 66 10 10
Private Investigative and Security Board 13
Board of Counselor Examiners 5 3 1
Office of Administrative Hearings 6 2 1
State Gaming Commission 112 147
2eal Estate Appraiser Qualifications and Ethics Board 9 1
Qections affected 1,298 812 18 508 63 90
rand total all sections 2,789
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