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Summary

Briefly - - - This Report Says

BUDGET

To adequately analyze the Executive Budget with special reference to
sources of revenue, trends in governmental spending and finance, policies
followed and inconsistencies in such policies, and proposed new or substan-
tially expanded or reduced areas of spending, or to actually visit State
agencies, departments, or institutions to review their needs, or to conduct
studies that are of special interest to the Legislature involving the budget-
ary process in the State, the Legislature requires more time than that avail-
able to the Appropriation Committees during the Legislative Session.

With the recognition of the need for constant legislative attention in
the budgetary process, the Committee on Budget was created within the
Legislative Research Committee to provide the opportunity to review the
Executive Budget and conduct other studies and projects of interest to the
members prior to the meeting of the Legislative Assembly.

In recognition of this role, the Committee has progressed during its
first biennium. The most important Committee function is the analysis
of the Executive Budget. Because the Executive Budget Office does not,
under the law, submit its budget early enough for the Committee’s legis-
lative recommendations from its review to be included in this report, the
Committee recommendations relating to the Budget will be distributed as a
supplement to this report at a later date.

CONSTITUTIONAL REVISION

The Subcommittee on Constitutional Revision in its second biennium’s
work reviewed the majority of those provisions of the State Constitution
which had not been previously studied. This report primarily covers those
constitutional provisions relating to one voting franchise, municipal corpo-
rations, education, school and public lands, county and township organiza-
tion, revenue and taxation, public debt and public works, methods of amend-
ing the Constitution, recall, public institutions, the Board of Higher Educa-
tion, dedicated gasoline taxes, and schedule. The Committee’s proposed
changes include repeal of many obsolete or unnecessary provisions and con-
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solidation of other provisions although many sections were left unchanged
because of being adequate or necessary in their present form.

A detailed explanation of each proposed constitutional change is con-
tained in the main body of the report.

EDUCATION

Extension activities through correspondence and by classroom methods
carried on by institutions of higher learning are expanding greatly and
will continue to expand in view of the necessity of retraining in so many
fields. In order to promote economy, efficiency, and strength of programs,
it is essential that coordination of these activities be obtained. The Com-
mittee recommends that an extension council consisting of representatives
of all institutions of higher learning work toward the end of ascertaining,
developing, and recommending an integrated program of extension activi-
ties. This recommendation can then be implemented by the State Board
of Higher Education under present authority. The Committee’s recom-
mendation will require no legislative action if carried out successfully.

A comprehensive study of all problems facing school districts and
elementary and secondary education in North Dakota is in progress. This
study will extend into the next biennium. The report will present the
clearest picture possible of North Dakota’s educational problems, needs,
and strengths. Much progress has been made in this study and it is ex-
pected that many recommendations will be forthcoming in the next
biennium.

LEGISLATIVE EMPLOYMENT AND LEGISLATIVE HANDBOOK
AND LEGISLATIVE ARRANGEMENTS

Legislative Employment and Legislative Handbook

The Committee made a complete review of all of the employee posi-
tions as to their number, duties, and necessity. The Committee found some
positions were unnecessary, some areas needed more employees, and some
new positions should be established. The Committee has recommended
that its list of employee positions be incorporated into the Senate and House
Rules with the title, number, and the salary for each. The Committee also
recommends that the appointments to the employee positions be allocated
to each party based upon each party’s relative strength. This allocation
does not pertain to the “desk force”, secretaries of the legislative leaders,
and several other key positions.

The Committee has prepared a handbook for use of the legislators and
legislative employees. This handbook is composed of two parts. Part I
relates to the legislative process and information useful to legislators, and
Part II relates specifically to legislative employees.

The Committee also has proposed changes in the House Rules regarding
the number of members serving on the standing committees of the House
because of the smaller membership.

B



Legislative Arrangements

The Committee has proposed several changes in the use of the physical
facilities of the legislative wing, such as providing the presiding officers
and majority and minority floor leaders with office space, creating a joint
bill room, eliminating the chart room, and making other related changes.

The Committee prepared a Pre-Session Orientation Conference Agenda
which incorporates all of the subject matter required by law to be covered
at the three day orientation session.

The Committee recommends a bill which would allow the establish-
ment of a committee, composed primarily of citizens and some legislators,
to make a study of the overall legislative process covering such areas as
legislative procedure, employee and staff requirements, legislators’ com-
pensation, physical facilities, and any other areas which affect the basic
policy-making branch of our State government.

The Committee has made several miscellaneous recommendations re-
lating to standing committee report forms, calendar, general decorum, lunch
facilities for legislators, and similar matters.

POLITICAL SUBDIVISIONS

Election Law Study

Due to the Federal court reapportionment decision and the fact that
North Dakota’s election laws have proved to be inadequate in providing
smooth election machinery, the Committee was directed to study North
Dakota’s election laws for the purpose of updating and revision. The re-
apportionment decision changed all legislative districts from a county basis
to a legislative district basis which cross county lines in many cases. Since
the election laws anticipated a county basis for all elections, a major revi-
sion appeared necessary in order to reflect the legislative district concept.

The Committee found the election laws to consist of a hodgepodge of
amendments made without reference to each other and designed to correct
one small problem without consideration being given to the total election
process. Many procedures in the election process were found to be based
upon tradition, not law. The Committee recommends a bill amending
almost every chapter of law in North Dakota pertaining to the election
process. The amendments are designed to correct so many defects, and
in some cases initiate new procedures, that it would be very difficult to
list them in this portion of the report. Reference should be made to the
main body of the report for a detailed explanation of the bill bein,

submitted. :

Municipal Law Study

The study of municipal laws was a composite effort of the Committee,
the Legislative Committee of the League of Municipalities, and interested
municipal officials. The staff of the Legislative Research Committee con-
ducted an exhaustive examination of Attorney General opinions and North
Dakota Supreme Court decisions which had interpreted statutes contained
in title 40 of the North Dakota Century Code. ¥rom this effort precipi-
tated various recommendations concerning revision of the municipal laws.

C



The powers possessed by a municipality vary with the form of govern-
ment adopted. It was the opinion of the municipal officials involved in
the study that the smaller political subdivisions should have at their disposal
the same powers that the larger cities possess. A single set of municipal
laws would also do away with confusion that occasionally arises when citi-
zens or municipal officials attempt to work with two sets of laws. To ac-
complish this goal, the Committee has recommended a bill which would do
away with the village form of municipal government. Procedures are also
provided for converting villages to cities.

The Committee discovered that as the statutes now read, there is no
provision in the laws governing the conduct of municipal courts that allows
for the use of an affidavit of prejudice or a motion for a change of venue.
The statutes are also unclear as to the procedures to be followed when a
municipal judge has been disqualified. Another problem encountered in
this area was the fact that municipal officials are precluded from serving
warrants outside the city limits. To correct these deficiencies, the Com-
mittee has recommended a bill which would provide for an affidavit of
prejudice and change of venue in municipal courts and which would give
municipal officials the authority to serve warrants issued by the city any-
where in the State.

Many of the sections of the municipal laws do not reflect interpreta-
tions by the Attorney General’s office or the Supreme Court. Subtleties
of language have often produced confusion. Other areas of the municipal
laws have proved difficult to administer. The Committee recommends a
bill which would amend these sections of the municipal laws. Some of the
areas which appear in this bill are sections relating to the issuing of bonds
by municipalities, removal of buildings when taxes or special assessments
are due, claims and accounts against municipalities, the publication of pro-
ceedings of municipalities, and public libraries and reading rooms.

Brought to the attention of the Committee was the fact that many of
the smaller municipalities experience a great deal of difficulty in deter-
mining and allocating special assessments. Officials and employees of
smaller municipalities have very little experience in this area since special
assessments are infrequently levied in these communities. Consequently,
the project engineer is often given this job to perform. In order to provide
municipalities with an optional system of determining and allocating spe-
cial assessments, the Committee has recommended a bill which provides an
alternate mathematical method of spreading special assessments.

SOCIAL WELFARE

The Committee carried out an intensive study in three areas. The first
concerned the feasibility, advantages, and disadvantages of establishing the
printing vocation at the State Penitentiary; the second was the study of
the laws pertaining to the mentally retarded; and the third was the study
of the possibility of establishing a second institution for the mentally re-
tarded in North Dakota.

Printing Vocation at State Penitentiary

The Committee does not recommend the establishment of the printing
vocational program at the State Penitentiary. The number of inmates at
the Penitentiary has declined substantially in the past ten years and,
consequently, the number of inmates who would participate in a printing
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course would be minimal. In addition, the number of years of apprentice-
ship required in the printing trade compared to the average length of
sentence of the inmates does not allow sufficient time in most cases to
complete a printing course, and the aptitudes of most inmates do not fall
within the printing field.

Revision of Mentally Deficient Laws

North Dakota’s laws pertaining to the mentally retarded have been
subject to some criticism for a number of years. Such terms as “feeble-
minded,” “imbecile,” and “idiot” are prevalent in the law, and somewhat
reflect the philosophy apparent in the present law that mentally retarded
persons should be confined rather than treated. The Committee recom-
mends a bill designed to update the terminology of the law as well as reflect
the treatment to be afforded the mentally retarded.

North Dakota’s present law pertaining to the treatment of the mentally
deficient adopts the procedures applicable to the mentally ill as to treat-
ment, admission for treatment, court proceedings, and other similar matters.
The bill submitted by the Committee would provide for separate laws for
the mentally deficient, specifically designed to reflect more modern treat-
ment both in and outside of an institution. The protection of the mentally
deficient person and his estate is the foremost objective of the bill being
submitted. Adequate safeguards of the individual are provided for through
proper admission, treatment, and release programs. In addition, a type of
public guardianship is being proposed which would ensure that every men-
tally deficient resident of the Grafton State School would have a guardian
of his person and estate. Provision is made so that the parent of a minor
resident at the Grafton State School might retain his natural guardianship
if he should desire.

Establishment of a Second Institution for the Mentally Deficient

The present facilities for the mentally deficient in North Dakota are
not adequate to meet the demands of the public. The Grafton State School
is presently overcrowded according to nationally recommended standards,
and there is a waiting list of approximately one hundred persons. Because
of the placement of buildings and the condition of the physical plant at
Grafton, expansion possibilities are almost nonexistent.

The Committee considered several approaches to meeting the needs of
the mentally deficient. The primary courses of action were the complete
remodeling of the San Haven Institution for the care of the mentally defi-
cient; the building of one large institution designed to care for more people
in the western half of the State; and the building of several smaller-type
institutions designed to provide care for the moderately mentally deficient
and eventually return numbers of them to the community. It is the Com-
mittee’s opinion that the planning of a larger-type institution for the future
is a more practical course of action, although it is believed that available
space at San Haven should also be used.

The Committee recommends a bill providing for a $100,000 appropria-
tion for the purpose of planning an institution for the mentally deficient of
one hundred beds with an expansion possibility of up to five hundred beds.
The funds would be used during the next biennium for surveying institu-
tions in other states, consulting with architects and engineers, selecting a
site for such institution, and acquiring the necessary land. Since there is
such a wide legislative interest in this project it is provided in the bill that



a legislative committee work with the Board of Administration in an advis-
ory capacity in carrying out the planning of this institution.

The Committee also recommends that a deficiency appropriation of
$75,000 be made to the Board of Administration in order to allow the trans-
fer of approximately 48 to 60 persons from the Grafton State School to San
Haven. Such funds will be used primarily to employ additional attendants
who will be needed, since the persons to be transferred will be ambulatory
and the present attendants at San Haven are not sufficient in number to
care for the present non-ambulatory mentally deficient persons at San
Haven and those to be transferred. Additional supplies will also be re-
quired and a minor amount of remodeling will be carried on. The Com-
mittee feels it is essential that this transfer be carried out in order that the
population at Grafton will be reduced so that the emergency cases on the
waiting list can be admitted.

Other Recommendations

The Committee recommends a bill providing for the compulsory testing
of newborn infants for the disease phenylketonuria (PKU) and other meta-
bolic diseases. PKU is a disease which results from certain nutritional de-
ficiencies in the human body and causes mental retardation if not treated
properly by a very strict and expensive diet. Although PKU tests are
being given in many hospitals in North Dakota on a voluntary basis, a com-
pulsory testing program appears to be needed.

A Dbill is also being recommended which provides that nonresident pa-
tients at the Grafton State School who cannot be accommodated without
depriving resident patients of admission, be transferred to their home states.
Also contained in this bill is a provision providing that residents and their
responsible relatives need not be billed currently for their costs of care and
may be billed only for the amount they have been determined to have an

ability to pay.

The Committee is of the opinion that if a resident of the Grafton State
School or his responsible relatives have the ability to pay the full costs of
care at Grafton without hardship, such amount should be paid. A bill is
recommended which would provide that such full costs be paid where the
ability exists. If such ability does not exist, a determination would be
made to such effect, and the patient or responsible relative would be billed
for the lesser amount. Presently, the law provides for a maximum charge
of approximately 80c a day for minors, whether the parent can afford more
or not. Adults can be charged approximately $4.32 a day, but such amount
is not collectible from responsible relatives until their death. Other pro-
visions for ascertaining the ability of a person to pay for the costs of care
of a mentally deficient person are also found in this bill. It is hoped such
provisions will provide a more realistic and flexible manner of basing
charges on an ability to pay.

The Committee recommends a bill which would allow for the voluntary
sterilization of residents of the Grafton State School when such operation
is determined necessary for the protection of society or the improvement of
the physical and mental well-being of the resident. The superintendent
would be authorized to recommend such operation to the parent, spouse, or
guardian of the resident after receiving the approval of a five-member
board consisting of three physicians and surgeons, one professional psy-
chiatrist, and one professional social worker. No operation would be
performed unless the written consent of the parent, spouse, or guardian is
received, and only after a detailed explanation of such operation is made
to those of whom the consent was requested. Any parent could initiate

F



the procedure for the sterilization of his child if the child was a resident
of the Grafton State School, but no parent could on his own volition have
his child sterilized if such child is a resident of the Grafton State School,
except pursuant to the provisions of the bill.

STATE, FEDERAL, AND LOCAL GOVERNMENT

State Laboratories Study

The State of North Dakota, through its various agencies and boards,
maintains a variety of laboratory services. The increasing costs of main-
taining competent laboratory services make important any changes which
could reduce the overall cost or improve administrative procedures. The
Committee determined, however, that there was little prospect for shifting
large segments of workloads from one laboratory to another. There are
some areas where duplication exists and the Committee, in an attempt to
decrease duplication of effort, has recommended a bill which would transfer
the sanitary functions from the State Laboratories Department to the State
Department of Health. These sanitary functions concern the inspecting
and licensing of restaurants, lodginghouses, boardinghouses, motels, and
trailer courts. To avoid duplication, provision was made for allowing the
municipal health authorities and district health units to do the inspecting
Wheri these agencies have been approved by the State Department of
Health.

The State Laboratories Department is attempting to regulate certain
aspects of the consumer protection with statutes of almost ancient vintage,
which makes administration of these areas extremely difficult. To correct
this deficiency, the Committee has recommended legislation which will
modernize the statutes regulating the sale and distribution of commercial
feeds, commercial fertilizers, and foods, drugs, and cosmetics.

Laboratories of the State Department of Health provide a number of
serological and microbiological tests for diagnostic purposes to aid physi-
cians. Some of these are or could be performed in the private clinical
laboratories. In addition, pre-marital blood tests or serological tests are
required to be performed by the State Department of Health. These tests
could be performed by the private clinical laboratories. Many of these
tests do, however, vitally concern public health. If these tests are to be
performed by private laboratories, some assurance must be had that the
quality of the performance of these tests be continued. The Committee
felt that the licensing and inspecting of private laboratories is a logical
means by which to accomplish this objective, and recommends a bill which
would provide for the licensing and regulation of medical laboratories.
This bill also provides minimum qualifications for directors and super-
visors of these laboratories. To assist the State Department of Health in
administering the provisions of this statute, an advisory committee was
created which would consult with the Department in matters of policy
affecting the administration of the statute and in the promulgation and en-
forcement of rules and regulations adopted thereunder.

The Health Department laboratory occupies a converted duplex, rented
on a month-to-month basis. Additional space for health radiological work
is rented in a nearby office building. Its location in downtown Bismarck
makes this type of leasing arrangement undesirable since commercial de-
velopments will probably dictate the removal of the building within the
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near future. It appears imperative that the State Department of Health
be provided new laboratory facilities at an early date. To provide adequate
laboratory facilities for the State Department of Health, the Committee has
recommended a bill which provides for an appropriation to construct a
public health laboratory. Realizing that the State Laboratories Depart-
ment is also in dire need of a new laboratory facility, the Committee in-
cluded within this appropriation a clause requiring the facility to be con-
structed in such a manner so as to be expandable to provide quarters for
the State Laboratories Department.

Grain Exchange Study

The results of this study indicated that the grain industry would not
support the operation of a central cash grain market in North Dakota. It
would appear that adequate accessibility could be gained to grain moving
out of the State through the existing hold point and inspection services.
Changes in patterns of grain flow and changes in other market factors
could have a significant impact on the economic aspects of grain storage,
processing, and merchandising in the State. Increasing westward move-
ment of North Dakota grains through westbound freight rate reductions,
continued westward shifts in population, and increased exports through
westward ports are factors which, if realized, will change current grain
flow patterns. The resulting increase in westward movement of grain
would probably make the environment more favorable to the successful
operation of a North Dakota market facility.

Since the establishment of a grain exchange in North Dakota at this
time did not seem practicable, it was the opinion of the Committee that re-
finement of existing services should be attempted. To provide the grain
purchaser with information from which to make timely and intelligent
decisions, the Committee has recommended a bill which would establish a
grain information service. This bill requires the Public Service Commis-
sion to survey, each business day, the grain-sampling stations in North
Dakota and to make available to any one who so requests a report as to
the grains available for purchase in North Dakota and the grade and owner
or consignor of such grain.

Study of Department of Natural Resources

The Committee reviewed the powers and duties of all the existing
State agencies to determine which ones could best be combined into
a central department. The State Water Conservation Commission, State
Game and Fish Department, North Dakota Park Service, State Outdoor
Recreation Agency, State Forester, and the Soil Conservation Committee
were found to be agencies which were the most likely to be concerned in a
multiple-use project which involved the use of water, land, wildlife, and
outdoor recreation facilities. If these agencies were consolidated under the
direction of a central department, economies in joint planning and main-
tenance would occur, and the State would be more assured that a multiple-
use project would be planned to take best advantage of all the patented
uses and the natural resources involved. This, the Committee felt, could
be accomplished by lodging authority in a central department which would
have the final decision-making power as to the various uses, and to ensure
that all possibilities of multiple-use are fully considered. The head of the
central department will have the power to determine whether a project is
capable of being used for only one purpose or several purposes. Each ex-
isting agency will continue, however, to exercise those specific powers and
duties or services which are not strictly involved in a multiple-use project,
or when economies from joint planning, engineering, operation, or mainte-
nance do not exist.
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TAXATION

The Committee spent a great deal of time in studying State real prop-
erty transfer taxes and the Federal real property transfer tax system which
is frequently known as the “documentary stamp tax.” The Federal gov-
ernment has repealed its real property transfer tax effective January 1,
1968, with the thought that such a tax should be implemented by the states.
For this reason many states have either implemented this tax system or
are considering the possibility of adopting it.

A real estate transfer tax is usually not considered as a major part of
any state’s tax structure. The revenue received from such a tax system
usually is not great when compared to other state taxes, but the informa-
tion gained from such a tax system is quite valuable in the assessment of
real property. The rates imposed by the various states and the Federal
government are generally minimal, although a few states do impose fairly
high rates. The Federal rate is 11¢ per $100 consideration or value, and
this is the rate most commonly imposed by the states which have adopted
this tax system. It is estimated that such a rate would yield $187,000 per
year in North Dakota.

The Committee recommends the enactment of a real property transfer
tax in North Dakota at the rate of 10¢ per $100 consideration or value of the
property transferred. Although the revenue to be gained from such a tax
would be only $187,000 per year, such revenue can profitably be used, and
the information that can be gained from such a tax is of substantial im-
portance to effective assessment administration at both the State and local
governmental levels.

Other Areas of Study

Although the Committee makes no detailed recommendation in regard
to problems of replacement of personal property tax revenues, it did devote
a substantial amount of time to this matter. The Committee studied a tax
system used in several of the Canadian provinces, which can probably be
best described as an “in lieu” tax for the replacement of the tax on retail
inventories and fixtures. This tax is commonly termed the “Canadian
business tax.” Basically, the Canadian business tax is a municipal tax on
business as a supplement to the tax on real property and is in lieu of the
personal property tax on inventories and fixtures. Assessment and levy of
the tax is computed on one of three bases: the area of the business premises,
a fraction of the real property assessment, or the annual rental value of the
property. Various rates are applied, depending upon the type of business.

The Committee believed that if such a tax were to be recommended
for North Dakota municipalities, the support of the business interests in the
State would be necessary. Since the business interests which appeared
before the Committee did not recommend such a tax, the Committee post-
poned consideration of the Canadian business tax.

Other tax areas considered by the Committee were tax relief for the
elderly, improvement of assessment methods, compilation of tax statistics,
and an abandoned property act. The Committee has compiled information
relating to the various methods employed by other states for granting tax
relief for the elderly, which information is available in the office of the
Legislative Research Committee. Information pertaining to the impact of
various taxes upon income groups in North Dakota is also available. Since
the Committee did not have the necessary time to provide for compre-
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hensive hearings upon the possibility of enacting an abandoned property
act, no action was taken in this field. The Committee believes, however,
that this is a field which needs comprehensive study and consideration and
should be studied in the future.

TRANSPORTATION

Due to the complexity and breadth of the problem of highway safety,
the Committee divided the study into five parts, each representing a function
of State government that is vitally concerned with highway safety. To
assist the Committee in the examination of these five functions, citizen
study groups were formed. The Committee and the citizen study groups
received reports from the participating departments. The recommenda-
tions made by the participating departments and the views of the Commit-
tee and the citizen study groups culminated in the production of technical
reports for each of the functions involved in the study. These reports con-
tained a number of recommendations which were then considered by the
Committee for possible legislative action.

Accident Reporting and Records

If the accident record function in North Dakota is to meet statutory
requirements, expand in scope and concept, and accommodate expected
growth in travel over the next ten years, added resources must be pro-
vided. To accomplish this objective, the Committee has urged the Highway
Department to include in its budget a request for funds to establish the
position of Manager of the Accident Record System and to hire clerical
personnel to meet interim needs until added computer facilities are avail-
able.

Another problem encountered by the Committee was the confidentiali-
ty of accident reports. Frequently, these reports are the only accurate in-
formation available to assist citizens in recovering for some injury they have
received. To coordinate North Dakota statutes with nationally recom-
mended standards and to facilitate the flow of information concerning acci-
dent records to all interested parties, the Committee recommends that the
confidential aspect of accident reports be removed from all but the investi-
gating officer’s opinion. Also considered in this area was the problem of
forwarding this information to a national traffic accident data center. To
ensure the easy flow of information to such a center, the Committee has
recommended legislation which would revise the statutes so that no legal
impediment would exist which would prevent the transfer of such infor-
mation.

Driver Education

The Committee noted that graduates of approved driver education
courses have fewer traffic accidents and fewer traffic lJaw violations than
untrained drivers. That means that they are better drivers in terms of their
personal safety and the safety and welfare of the public at large. Only 90
of the State’s 290 high schools provide a complete driver education program.
The primary reason for not offering the complete course is lack of funds.
To assist the school districts in this function, the Committee has recommen-
ded legislation which would provide a state-aid program for high schools
offering a complete driver education program approved by the Department
of Public Instruction. Such schools would be paid ten dollars per student
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per year for each full-time high school student enrolled in the driver edu-
cation program. If funds are not available to make the full payment, pro
rata payment is provided for.

Driver Licensing

The Committee found that some of the statutes regulating the suspen-
sion and revocation of licenses contained loopholes and had proved to be
difficult to administer. To assist the Highway Department in this area,
the Committee has recommended amendatory legislation. Also included
within this area was the revision of the Financial Responsibility Statutes.

In 1965, more than 350,000 citizens of North Dakota were lawfully li-
censed to operate more than 400,000 registered vehicles of every size, weight,
and description. Once possessed of an operator’s license, the driver can
operate any type of vehicle within the state. No special recognition is
given to the fact that many of the vehicles operated on the streets and high-
ways of North Dakota are such that their safe operation requires substan-
tially more knowledge, skill, and experience on the part of the driver than
perhaps is required to operate a private passenger vehicle. For this reason,
the Committee has recommended the adoption of a classified driver’s license
based on the competence displayed by a licensee in operating a particular
type of vehicle.

Although North Dakota statutes accomplish some of the same purposes
as the Driver License Compact, present compact states hesitate to cooperate
with North Dakota because of these exceptions. The Committee has there-
fore recommended the adoption of the Driver License Compact by the State
of North Dakota.

Highway Patrol Supervision and Services

For more than a decade the Highway Patrol has not had sufficient man-
power to meet North Dakota’s needs. Meanwhile, traffic in the State has
been growing at the rate of about four percent a year. In light of these
factors, the Committee felt that the people of North Dakota have the choice
of either strengthening the Patrol in keeping with growing needs or accept-
ing a lower level of service in the traffic safety functions assigned to the
Patrol. Considerations of the public safety and welfare made the second
alternative unthinkable to the Committee. For this reason, the Committee
has urged the Highway Patrol to include in their budget a request for funds
to increase the size of the Patrol by 20 men during each year of the next
biennium, and to raise salaries so as to be able to recruit and retain highly
qualified personnel.

The State Patrol, with the responsibility for patrolling highways, is
continually confronted with violations of general laws. Present statutory
authorization does not empower patrolmen to act when confronted with
these violations. To correct this deficiency, the Committee has recom-
mended that patrolmen be given the authority of a peace officer over all
violations committed in their presence upon any highway or when in pur-
suit of any actual or suspected law violator.

Highway Traffic Operations and Services

Control of traffic by the designation of safe and reasonable speeds pro-
vides another means of reducing accidents and vehicular conflicts. Desig-
nated speeds should vary for different portions of the highway system in
accordance with conditions. State statutes already provide maximum
speed limits. It also is essential to safe and orderly traffic flow that mini-
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mum speed limits be observed on routes where slow-moving vehicles would
contribute unduly to hazard and delay. For this reason, the Committee has
recommended that the Highway Commissioner be given the authority to
establish minimum speed regulations where an engineering study of traffic
and accidents indicates the need and where safe, alternate routes are avail-
able for slow-moving vehicles.

North Dakota does have a Manual on Uniform Traffic Control Devices
which conforms closely to the national standards approved by the Federal
Highway Administrator for the Federal-aid Highway Systems. The High-
way Department continues to encourage cities and counties to adopt ap-
proved standards for uniform signing and marking of their streets and
highways. Technical assistance in complying with such standards is given
to cities and counties so requesting. To date, this encouragement and as-
sistance has been only partly effective. Many local jurisdictions faced
with alternate pressing needs and limited road funds have retained obsolete
and non-uniform traffic control devices long past their proper retirement
date. Studies made of traffic signing on rural roads other than State high-
ways indicate that the situation is at least as serious as the case with traffic
signals. A drastic difference in the kind and use of traffic control devices
between highway systems is both inadequate service and a real hazard to
travel. Adequate, uniform traffic control devices can make a significant
safety contribution which, in terms of benefit per dollar expended, may well
be higher than any alternate use of available funds. For these reasons
the Committee has recommended that all jurisdictions be required to con-
form with the North Dakota Manual on Uniform Traffic Control Devices.
It is anticipated that Federal funds under the Highway Safety Act of 1966
will be made available to the local political subdivisions to assist them in
this task.
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History and Functions of Legislative

Research Committee

HISTORY OF THE COMMITTEE

The North Dakota Legislative Research Com-
mittee was established by act of the 1945 Legis-
lative Assembly.

The legislative research committee movement
began in the state of Kansas in 1933 and has now
grown until 42 States have established such in-
terim committees with further States considering
this matter at their 1965 legislative assemblies.

The establishment of legislative research com-
mittees is a result of the growth of modern govern-
ment and the increasingly complex problems with
which legislators must deal. Although one may
not agree with the trend of modern government in
assuming additional functions, it is nevertheless a
fact which the legislators must face. There is a
growing tendency among legislators of all states
to want the facts and full information on important
matters before making decisions or spending the
taxpayers’ money.

Compared with the problems facing present
legislators, those of but one or two decades ago
seem much less difficult by comparison. The
sums they were called upon to appropriate were
much smaller. The range of subjects considered
was not nearly so broad nor as complex. In con-
trast with other departments of government, how-
ever, the Legislature in the past has been forced
to approach its deliberations without records,
studies, or investigations of its own. Some of the
information that it has had to rely upon in the past
has been inadequate and occasionally it has been
slanted because of interest. To assist in meeting
its problems and to expedite the work of the ses-
sion, the legislatures of the various States have
established legislative research committees.

The work and stature of the North Dakota
Legislative Research Committee has grown each
year since it was established in 1945. Among its
major projects since that time have been revision
of the House and Senate rules; soldiers’ bonus
financing; studies of the feasibility of a state-
operated automobile insurance plan; highway en-
gineering and finance problems; oil and gas regu-
lation and taxation; tax assessment; drainage laws;
reorganization of State education functions; high-
way safety; business and cooperative corporations;
Indian affairs; licensing and inspections; mental

health; public welfare; credit practices; elementa-
ry and secondary education and higher education;
special State funds and nonreverting appropria-
tions; homestead exemptions; governmental or-
ganization; minimum wages and hours; life insur-
ance company investments; partnerships; republi-
cation of the North Dakota Revised Code of 1943;
legislative organization and procedure; securities,
capitol office space; welfare records; revision of
motor vehicle laws; school district laws; invest-
ment of State funds; mental health program, civil
defense; tax structure; school district reorganiza-
tion; school bus transportation; corporate farming;
Indian affairs; legislative post audit and fiscal
review; water laws; constitutional revision; and
county government reorganization.

Among the major fields of studies included in
the work of the Committee during the present
biennium are: higher and secondary education;
legislative procedure, organization, and adminis-
tration; taxation; laboratory functions; local gov-
ernment functions; constitutional revision; mental
retardation laws; institutions for the mentally re-
tarded; highway safety; and budget procedures.

In addition, many projects of lesser importance
were studied and considered by the Committee,
some of which will be the subject of legislation
during the 1967 Session of the Legislature.

FUNCTIONS OF THE COMMITTEE

In addition to making detailed studies which
are requested by resolution of the Legislature, the
Legislative Research Committee considers prob-
lems of statewide importance that arise between
sessions or upon which study is requested by indi-
vidual members of the Legislature and, if feasible,
develops legislation for introduction at the next
session of the Legislature to meet these problems.
The Committee provides a continuing research
service to individual legislators, since the services
of the Committee staff are open to any individual
senator or representative who desires specialized
information upon problems that might arise or
ideas that may come to his mind between sessions.
The staff of the Committee drafts bills for indi-
vidual legislators prior to and during each legis-
lative session upon any subject on which they may
choose to introduce a bill. In addition, the Com-
mittee revises portions of our Code which are in



need of revision and compiles all the laws after
each session for the session laws and the supple-
ments to the North Dakota Century Code.

In addition to providing technical accounting
assistance to the Subcommittee on Budget, the
Legislative Budget Analyst and Auditor assists
the Legislative Audit and Fiscal Review Commit-
tee by analyzing all of the audit reports prepared
by the State Auditor and by conducting any other
studies which the Legislative Audit and Fiscal
Review Committee wishes to initiate in its pro-
gram to improve the fiscal administration pro-
cedures and practices of State government. Also,
during the interim, the Legislative Research Com-
mittee staff provides stenographic and bookkeep-
ing services to the Legislative Audit and Fiscal
Review Committee.

METHODS OF RESEARCH
AND INVESTIGATIONS

The manner in which the Committee carries
on its research and investigations varies with the
subject upon which the Committee is working.
In all studies of major importance, the Committee
has followed a practice of appointing a subcom-
mittee from its own membership and from other
members of the Legislature who may not be mem-
bers of the Legislative Research Committee, upon
whom falls the primary duty of preparing and
supervising the study. These studies are in most
instances carried on by the subcommittees with
the assistance of the regular staff of the Legis-
lative Research Committee, although on some
projects the entire Committee has participated in
the findings and studies. These subcommittees
then make their reports upon their findings to the
full Legislative Research Committee which may

reject, amend, or accept a subcommittee’s report.
After the adoption of a report of a subcommittee,
the Legislative Research Committee as a whole
makes recommendations to the Legislative As-
sembly and where appropriate the Committee will
prepare legislation to carry out such recommenda-
tions, which bills are then introduced by members
of the subcommittee.

During the past interim, the Committee, by
contract, obtained the services of the Bureau of
Business and Economic Research at the University
of North Dakota, College of Education of the Uni-
versity of North Dakota, Department of Agricul-
tural Economics at North Dakota State University,
North Dakota Agricultural Experiment Station,
and the Automotive Safety Foundation. In all
other instances, the studies carried on by the Legis-
lative Research Committee during this interim
were handled entirely by the subcommittee con-
cerned and the regular staff of the Committee.
On certain occasions the advice and counsel of
other people employed by the State, Federal, and
local governments and various professional asso-
ciations have been requested and their cooperation
obtained.

REGIONAL MEETINGS AND
INTERSTATE COOPERATION

The Legislative Research Committee is desig-
nated by statute as the State’s committee on inter-
state cooperation. The most important and note-
worthy activity of the Committee in this field has
been through the Midwestern Regional Conference
and the Four-State Legislative Conference which
held a meeting at Sheridan, Wyoming.



Reports and Recommendations

BUDGET

Senate Bill No. 222 of the Thirty-ninth Legis-
lative Assembly directed the Legislative Research
Committee to create a special Subcommittee on
Budget to which the Director of the Budget would
present the budget and revenue proposals recom-
mended by the Governor. The law required the
budget data to be complete and made available to
the Legislative Research Committee’s Subcommit-
tee on Budget in such form as may be acceptable
to it by December first of each year next preceding
the session of the Legislature. The Chairman of
the Legislative Research Committee’s Subcommit-
tee on Budget was required to set the time and
place at which such budget data was to be
presented.

Members serving on the Subcommittee on
Budget are Representatives Oscar Solberg, Chair-
man, Emil Anderson, Richard J. Backes, Leonard
J. Davis, Lawrence Dick, L. C. Mueller, Robert F.
Reimers, and Wayne G. Sanstead; Senators H. O.
Beck, Edwin C. Becker, Earl M. Kelly, Evan E.
Lips, A. W. Luick, George Rait, Dave M. Robinson,
galvor Rolfsrud, George A. Sinner, and Oscar

orlie.

The Legislative Research Committee’s Sub-
committee on Budget is an integral part of the
Legislature’s role in utilizing the contribution of
the Executive Office of the Budget in the develop-
ment of sound fiscal administration in the State.
The Executive Office of the Budget was created by
Senate Bill No. 222 of the Thirty-ninth Legislative
Assembly. The Executive Office of the Budget is
a part of the Department of Accounts and Pur-
chases and the Director of the Department is ex
officio State Budget Director.

Through the executive budget, it is the pri-
mary responsibility of the Governor, through his
Budget Office, to recommend fiscal and program
policies to the Legislature. This is accomplished
by the submission of the executive budget and
through the presentation of legislation, both tax
and appropriation measures, to the Legislature.
The Governor’s role in proposing fiscal and pro-
gram policy is implicit in his function as Chief
Executive.

In specific, the powers and duties of the Execu-
tive Office of the Budget are the following:

1. Securing budget estimates and work pro-
grams from the several departments and
agencies of the State Government;

2. Preparing revenue and fixed expense esti-
mates;

3. Developing financial policies and plans as
the basis for budget recommendations to
the Legislature, and preparation of de-
tailed documents in accordance with such
financial policies and plans for presenta-
tion to the Legislature;

4. Coordinating the fiscal affairs and pro-
cedures of the State to assure the carrying
out of the financial plans and policies ap-
proved by the Legislature;

5. Exercising of continual control over the
execution of the budget involving approv-
al of all commitments for conformity with
the program provided in the budget
through a system of semiannual, quarter-
1y, or monthly allotments;

6. Investigating the structure and operation,
functions and duties, books, records, and
methods of accounting of the Executive
Branch of State Government;

7. Developing a long-term capital improve-
ment budget for consideration by the
Legislature;

8. Having the authority to procure from the
various officers, departments and agen-
cies, and employees such information as
may be necessary for the preparation and
execution of the budget; and

9. Providing assistance to the Legislative
Research Committee’s Subcommittee on
Budget and the Legislative Appropriations
Committees by providing any information
or material that they may need.

Prior to the creation of the Executive Office
of the Budget, the responsibility for preparing
budget and revenue estimates rested with the



State Budget Board. The Budget Board consisted
of the Governor, representatives from the Legis-
lative Branch, including the Chairman of the Ap-
propriations Committees of the Senate and the
House of Representatives of the preceding Legis-
lative Assembly, the State Auditor, and the At-
torney General. Under the Budget Board, the re-
sponsibility for recommending fiscal and program
policy was unclear. The interrelated roles of the
Governor, the Legislature, and the entity responsi-
ble for preparing the Budget was complex.

Even though the Budget Board did not lend to
the development of responsibility in either the
Executive Branch or the Legislative Branch, it did
provide the Legislature with an interim oppor-
tunity for at least a surface-type review of the
fSiscal needs of the budgetary units within the

tate.

During the short length of time that the
Legislature meets, the Appropriations Committees
will not have time to adequately analyze the ex-
ecutive budget with special reference to sources of
revenue, trends in governmental spending and
finance, policies followed and inconsistencies in
such policies, and proposed new or substantially
expanded or reduced areas of spending, or to actu-
ally visit State agencies, departments, or institu-
tions to review their needs, or to conduct studies
that are of special interest to the Legislature in-
volving the budgetary process in the State.

With the recognition of the need for constant
legislative attention in the budgetary process, the
Subcommittee on Budget was created within the
Legislative Research Committee to provide the
members of the respective Appropriations Com-
mittees of the preceding Legislative Assembly and
those selected on the basis of the special interest in
the legislative budgetary process, the opportunity
to review the executive budget and conduct other
studies and projects of interest to the members
prior to the meeting of the Legislative Assembly.

The Committee’s review of the executive
budget and any other studies which may have been
conducted by the Committee will serve as a basis
for the Committee’s recommendations to the next
Legislative Assembly.

Prior to December first of each year next pre-
ceding the meeting of the Legislature, the Execu-
tive Office of the Budget will present the Gover-
nor’s budget in total to the Legislative Research
Committee’s Subcommittee on Budget. It is an-
ticipated that this presentation will include a de-
tailed explanation of the budget requests of each
agency and the recommendations on each budget

made by the Executive Office of the Budget. At
this time the Subcommittee will examine the bud-
get requests of each agency. It was decided by
the Committee, however, that budget hearings
with departmental or institutional representatives
not be conducted except in unusual cases at the
specific invitation of the Subcommittee.

Apart from work on budgets, the Committee
can undertake fiscal research studies as a check
on executive policies — studies which can best be
done by an agency of fiscal specialists responsible
solely to the Legislature. Such studies, for ex-
ample, can examine existing or proposed State
services for appropriateness of governmental con-
cern or for the manner in which each should be
financed; questions of need for more or less in-
vestment in specific programs; intergovernmental
fiscal relationships, State fiscal management poli-
cies, and on-the-spot research services.

In recognizing the need for the Legislature to
undertake detailed analysis of the executive bud-
get and to conduct special studies, Senate Bill No.
324 was passed by the Thirty-ninth Legislative
Assembly creating the office of the Legisiative
Budget Analyst and Auditor to provide the pro-
fessional help needed for the legislative comimit-
tees to meet their responsibility in improving the
fiscal administration of State Government.

The Legislative Budget Analyst and Auditor
is of special help to the Budget Subcommittee since
he, by law, attends the Executive Budget Officer’s
budget hearings and has access to all budget ma-
terial submitted to the Executive Budget Officer
and all studies carried on by him.

In August of 1965, the Legislative Research
Committee employed upon its staff as the Legis-
lative Budget Analyst and Auditor, Chester E.
Nelson, Jr. Mr. Nelson is a University of North
Dakota graduate, having completed graduate work
in accounting and economics. Prior to accepting
this position he had practiced as a certified public
accountant since 1961 with one of the larger public
accounting firms in the State. The Committee
was pleased to employ an accountant with the
experience and background acquired by Mr.
Nelson.

The Legislative Budget Analyst and Auditor
assists the Budget Subcommittee and the Legis-
lative Audit and Fiscal Review Committee.
Among the services his office provides, or plans to
provide to the Legislative Research Committee’s
Subcommittee on Budget and the House and Sen-
ate Appropriations Committees are the following:



1. Reviewing the executive budget in detail
with the Subcommittee prior to the Legis-
lative Session;

2. Requesting the fiscal notes from the agen-
cies on bills drawn by the Legislative Re-
search Committee and from departments
on other bills if requested to do so by the
Appropriations Committees’ chairmen, and
preparing all necessary forms for the im-
plementation of fiscal note procedures;

3. Assisting in budget review by analyzing
revenue estimates for existing and pro-
posed revenue acts;

4. Assisting in reporting instances where the
administration may be failing to carry out
the expressed intent of the Legislature;

5. Assisting in calling attention to each pro-
posed new service contained in the Gover-
nor’s budget;

6. Assisting in pointing out each item in the
budget which has previously been denied
by the Legislature; and

7. Assisting in prescribing the format of the
Governor’s budget to facilitate program
review of all State expenditures.

In addition, the Legislative Budget Analyst
and Auditor assists the Legislative Audit and Fis-
cal Review Committee, which is responsible for
reviewing the fiscal affairs of the State through
post audit. From the information and material
acquired from his work with the Legislative Audit
and Fiscal Review Committee, and with the Legis-
lative Audit and Fiscal Review Committee’s per-
mission, the Budget Analyst and Auditor is able
to provide to the Legislative Research Committee’s
Subcommittee on Budget and the Senate and
House Appropriations Committees with informa-
tion, including the following:

1. Whether the funds which have been ap-
propriated by the Legislature to State
agencies have been expended in accor-
dance with legislative intent;

2. Whether the collections and expenditures
of revenues and receipts are in accordance
with applicable laws and in accordance
with accepted accounting principles appli-
cable to governmental institutions; and

3. Whether funds and properties handled by
any State department, institution, or agen-
¢y, or held in trust have been properly
administered.

In its first biennium, the Committee has con-
ducted a study of Federal aid to State agencies,
departments, and institutions, and has considered
a number of other special problems presented to
it for consideration.

At the direction of the Committee, the Legis-
lative Budget Analyst and Auditor conducted a
study of Federal aid received by the State agen-
cies, institutions, and officers. This inventory
was presented in report form to the Committee
members for their use while analyzing budgets.
The information in the report listed the Federal
aid programs in which the agencies are partici-
pating; the amount received currently, along with
the required State matching funds; and similar
information based on estimates for the biennium
ending June 30, 1969.

Along with the numerical information, a brief
narrative giving the purpose of the grant was in-
cluded. This report will be very useful to the
Appropriations Committees in determining the
scope of all programs carried on by the State,
rather than just reviewing the State financed por-
tions.

The Committee reviewed the budget forms de-
signed by the Executive Office of the Budget.
The new budget forms call for much new infor-
mation. In addition to providing information on
expenditures of the last biennium, the first year
of the current biennium, and the net increase of
the proposed budget over the current budget, the
form calls for an analysis of the increase or de-
crease. The analysis of increase or decrease must
be classified in terms of an amount to continue the
present level of operations, workload change, merit
salary increase, new or different services, or added
facilities.

During past Legislative Sessions, representa-
tives of agencies and institutions have appeared
before the Appropriations Committees of each
House of the Legislature. Not only does this pro-
cedure require the department to present its bud-
get to the Legislature twice and thereby involve
much extra time and travel for them, but by the
nature of separate hearings and discussions both
Houses do not receive the same amount or type
of information necessary to coordinate the budget-
ary process and to reduce the differences of opin-
ions and conflicts between the respective Houses.



In an effort to improve the process of budget
hearings, the Committee has proposed a new joint
rule requiring joint budget hearings to streamline
and improve the appropriation process. Under the
joint hearing system, budget presentations would
be taped for later review if this were needed.
These tapes would also be very useful to the Legis-
lative Audit and Fiscal Review Committee and the
Legislative Budget Analyst and Auditor in deter-
mining legislative intent.

In a further effort to develop the appropria-
tion process, a change is recommended in the Ap-
propriations Committee report upon each bill re-
ferred to it. Included as a part of this report would
be a statement of the purpose of the amendments.
In the past, legislative intent has not been recorded
in the legislative journals, and not clearly recorded
elsewhere. With the permanent record of legis-
lative intent, the Office of the Budget, the Appro-
priations Committees, the Legislative Audit and
Fiscal Review Committee, the State Auditor, and
the Subcommittee on Budget will have an excel-
lent tool for analysis of expenditures, and ensuring
that the intent of the Legislature is followed.
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The Committee reviewed aspects of the opera-
tions of some agencies and institutions. In the in-
stance of the Veterans’ Aid Commission, the Com-
mittee has proposed a bill which will discontinue
the Veterans’ Loan Program as soon as practicable,
because few funds remain for lending and because
of difficulties experienced in administering the
Loan Program efficiently.

Control of the expenditure of public funds
through appropriations is the most important
single tool of the Legislature in determining public
policy in regard to the Executive Branch of Gov-
ernment, and without it the Legislative Assembly
cannot properly perform its constitutional role as
an equal or coordinate branch of government. It
is in cognizance of this role that the Committee has
progressed during its first biennium. The most
important Committee function is the analysis of
the executive budget. As the Executive Budget
Office does not, under the law, submit its budget
early enough for the Committee’s recommenda-
tions from its analysis to be included in this report,
the Committee recommendations to the Legisla-
ture concerning the Executive Budget will be dis-
tributed as a supplement to this report at a later
date.



CONSTITUTIONAL REVISION

The Thirty-eighth Legislative Assembly direc-
ted the Legislative Research Committee to com-
mence a study and revision of the State’s then
seventy - five - year - old Constitution. This study
during the 1965 biennium was assigned to the Sub-
committee on Constitutional Revision consisting of
Senators William R. Reichert, Chairman, George
A, Sinner; Representatives R. Fay Brown, Walter
O. Burk, Herbert L. Meschke, Jacque Stockman,
George M. Unruh, John S. Whittlesey; Public
Members Ralph Beede, Adam Gefreh, F. W.
Greenagel, Harold R. Hofstrand, Frank Jestrab,
Thomas S. Kleppe, Henry J. Tomasek, Jerrold
Walden, Aloys Wartner, Jr., and Frank A.
Wenstrom.

Introduction

The following Senate Concurrent Resolution
passed by the Thirty-eighth Legislative Assembly,
authorizing a study to revise our State Constitu-
tion, is a continuing directive until the revision
has been completed. Under this resolution the
Legislative Research Committee, through its Sub-
committee on Constitutional Revision, studied and
made proposed changes of the Declaration of
Rights Article and the Legislative, Executive, and
Judicial Branches to the Thirty-ninth Legislative
Assembly. This Legislative Assembly deleted
most of the changes in the Executive Branch but
largely concurred with the changes made in the
other branches. These proposed changes were
submitted to the voters at the general election held
in November 1966, and while receiving very sub-
stantial support, were rather narrowly defeated.
This was heartening to Subcommittee members in
view of the very limited public information about
the measures when compared to the opposition ef-
forts. Experience in other states indicates that
the public is seldom sufficiently informed to accept
such basic and complex changes the first time they
are presented. For instance, almost nine years
passed in New Jersey before the adoption of its
new Constitution.

Included in this current report are the pro-
posed changes to the remainder of the Constitution
except for a restudy of the Executive Branch
Article and other miscellaneous sections which the
Committee did not have time to consider during
this past biennium but hopes to complete during
the next biennium.

Also included in this report is the statement
“Why Change Our State Constitution” which was
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included in the 1965 report and which sets forth
the basic approach and philosophy followed by the
Committee in its work. This statement has in the
past biennium received national acclaim by being
published in an abbreviated form in the State
Legislatures Progress Reporter, a national maga-
zine of the National Municipal League. It was also
read into the Congressional Record by Senator Ed-
mund S. Muskie of Maine. The Advisory Com-
mission on Intergovernmental Relations has dis-
tributed many thousands of copies of this state-
ment to other governmental units and persons in-
terested in constitutional revision across the nation.

The remainder of this report includes the pro-
cedure of adopting each proposal and the actual
constitutional provisions recommended for amend-
ment or repeal.

Senate Concurrent Resolution “P-P”

Thirty-Eighth
Legislative Assembly of North Dakota

A concurrent resolution directing the legislative
research committee, with the assistance of out-
standing citizens of the state, to conduct a
study of the Constitution of the state of North
Dakota, and to make its recommendations in
regard to the revision thereof, to the Thirty-
ninth Legislative Assembly.

WHEREAS, the basic Constitution of the state
of North Dakota was adopted in the year 1889; and

WHEREAS, in spite of numerous amendments
since that time, the basic Constitution remains
mainly unchanged; and

WHEREAS, many of the ideas of the late 1800’s
which found their way into the Constitution have,
in later state constitutions, been discarded as not
thcfi most desirable in light of modern conditions;
an

WHEREAS, our present Constitution is quite
lengthy and detailed when compared with more
recently adopted constitutions or with the United
States Constitution; and

WHEREAS, constitutions, while not designed
to have the flexibility of laws, should be examined
periodically with a view toward their adequacy in
light of changing conditions;



NOW, THEREFORE, BE IT RESOLVED BY
THE SENATE OF THE STATE OF NORTH
DAKOTA, THE HOUSE OF REPRESENTATIVES
CONCURRING THEREIN:

That the legislative research committee is
hereby directed to conduct a study for the purpose
of proposing revisions of the Constitution of the
state of North Dakota. The committee may ap-
point such subcommittees as it may deem neces-
sary for the purpose of studying and proposing
revisions of various areas of the Constitution. The
committee shall call upon citizens of the state who
have distinguished themselves by service in and
knowledge of fields of endeavor especially quali-
fying them to assist in the study. Citizens thus
appointed shall participate fully in the conduct of
the study and all subcommittee meetings but shall
possess no vote in any final matter or recommen-
dation to be decided by the committee or its sub-
committees. Citizen members may be compensated
at the same rates as are legislative members for
their time spent on the business of the committee,
and may be reimbursed for actual and necessary
expenses at the same rates as are legislative mem-
bers. The committee and its subcommittees shall
hold such hearings throughout the state as may be
necessary to enable it to ascertain the views of all
interested citizens, and may contract for the em-
ployment of specialized personnel in such areas as
may be deemed desirable. The committee shall
submit its recommendations on the revision of the
Constitution, or such portions thereof as shall have
been completed, to the Thirty-ninth Legislative
Assembly, together with such legislation and reso-
lutions as may be required to carry out such
recommendations.

Why Change Our State Counstitution?

Our state Constitution as adopted on October
1, 1883, consisted of twenty articles totaling 217
separate sections. In 77 years we have added to,
amended, and repealed various sections 82 times.
The United States Constitution is approaching 200
years of age and has been amended only 24 times.
Most states have found it necessary at some time
in their history to revise their constitutions to
meet the rapidly changing times. Because so
much specific detail had been written into the con-
stitutions, they could not meet the current needs
of citizens. If we had been all-knowing when our
state Constitution was written, then we could very
well have put in all detail and procedure which
every person must follow. But men, then as now,
do not have that all-knowing nature. However,
we do know from our history what specific human
rights, needs, and freedoms we want to secure for
ourselves. These rights, needs, and freedoms are
the ones which should be placed in our Constitu-
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tion, not every detail of government or every pro-
cedure a public official must follow. Our consti-
tutional creators fell into error by doing this very
thing. They created a state and local government
which could not, in most instances, change to meet
the needs of the times. The Constitution continues
state and local governmental structures and activi-
ties after the need for them has passed. Archaic
procedures must be followed long after better ways
of doing business have developed. What good
does it do to elect heads of our state and local gov-
ernment and then not clothe them with the power
to effectively meet their responsibilities. It is an
old axiom that if you delegate responsibility you
must also delegate power to meet that responsi-
bility. Our Constitution is not only unreasonably
restrictive in regard to the state executive branch,
but also in county government, county reorganiza-
tion, public land control, the state and local judicial
branches, and municipal control.

As the basic policymaking branch, the Legis-
lative Assembly remains the basic instrument of
responsible state and local government. The re-
spective legislatures are, therefore, the key to the
vitality and strength of the states as vital political
institutions in the American state-federal system.
It is principally upon this branch that the self-
imposed restrictions of state constitutions most
effectively throttle vital decisions affecting state
and local government.

It is the philosophy of constitutional law that
the Congress is clothed only with such powers as
are specifically delegated to it under the United
States Constitution. The governmental power
exercised by the legislative assemblies of the states
is not circumscribed by such inherent limitations.
Legislatures were intended to have all govern-
mental power not delegated to the national govern-
ment or specifically denied the legislative assem-
blies by their own state constitutions.

In practice, however, the specific limitations
and restrictions found in states’ constitutions are
almost without number. In addition, most state
constitutions contain specific delegations of power
to the legislative assemblies which, in fact, become
restrictions, for when a constitution states that a
given matter “may” be handled by the legislative
assembly in a certain way, it has been construed
by the courts to mean that it must be handled in
that way. We therefore have many specific and
intentional restrictions and, often, accidental re-
strictions upon legislative power. Rather than
serving as authority for the Legislative Assembly
to act in the face of new problems, the Constitu-
tion has become a device which too often prevents
an effective legislative response to growing and
expanding needs and demands of the citizens and



local government. The people of the states have
denied themselves their strongest instrument for
effective state government. It has been denied to
the only agency of state government that could
exercise this over-all residual power effectively —
the Legislative Assembly. A no-man’s land results
in which the state and its political subdivisions
may not enter. The states themselves have cre-
ated a vacuum which they refuse to permit them-
selves to fill. The political or governmental world
is no more tolerant of a vacuum than is the physi-
cal world, and this self-denial on the part of the
states has become one of the clear causes of the
increase in the power of the federal government.
Yet, while the states loudly lament this increase in
federal power, they fail to put their own houses in
order so as to make federal action unnecessary.

How did all this come about? By the end of
the eighteenth century and during the early part
of the nineteenth century popular confidence in
state legislatures was shaken. Land scandals, im-
proper issuance of special privilege corporate and
banking charters, reckless spending, borrowing and
investment of public funds in internal improve-
ments, and the passage of notorious laws for the
special interest of private persons and particular
localities are perhaps to blame. This fear and dis-
trust resulted in the detailed restrictions, specific
delegations, and a huge volume of statutory ma-
terial that is found in the constitutions. The phil-
osophy of a strong governor did not exist among
the states, a carry-over of the distaste we still felt
as a nation against the early governors of the
colonial days who were appointed by the King of
England and sent forth to govern us without our
consent. The scandalous action of the carpetbag-
ger legislatures of the reconstruction days in the
South contributed to this loss of prestige of the
legislative assemblies and state government in
general, from which it has never fully recovered.

These restrictions and inhibitions reached their
height in 1883 when four new states — North
Dakota, South Dakota, Montana, and Washington
— were admitted to the Union. Their new consti-
tutions were all similar in that they adopted the
most restrictive provisions of legislative power
found in the constitutions of older states, and went
far beyond many of them in enacting extensive
legislation and even administrative detail in the
constitutions. Consequently, these states are
locked in chain step to fears, details, and solutions
to problems as they existed in 1889. The framers
of these constitutions seemed to have thought that
the governments of these states would be entrusted
only to untrustworthy officials and scoundrels and
that it was necessary to set forth the details of state
government and compel them to forever follow
the detailed course laid out by their opinions.
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They failed to recognize that a constitution was to
be a statement of principles for the protection of
the people from their government, and not to pro-
tect people one from another, which is the purpose
of statutes. They also failed to recognize that the
constitution should provide only the solid frame-
work to hang the provisions for state and local
government upon, and not to completely create
and forever govern them in detail.

In practice, state constitutional conventions
have not been all wise and did not see into the
future so completely that their judgment was bet-
ter than that of the citizens who came after them.
These restrictions have not prevented state legis-
latures from finding ways of occasionally repeat-
ing the shortcomings of the earlier day, and there
is ample reason to believe that the good they
accomplished by these restrictions has been far
outweighed by the harm that has been done. To-
day, with a highly literate citizenry, rapid commu-
nication, and an alert press using radio, television,
and newspapers, we need not rely only upon the
Constitution to save us from bad public officials.
The new and unforeseen problems that were
naturally beyond the comprehension of the Consti-
tution makers have served to prevent good legis-
lators and other state and local officials from
functioning effectively in meeting the challenges
of state government today.

Fortunately, we have seen some recent moves
to reverse this trend which existed for so many
years in this country. There has been a move back
in the direction of placing legislative power and
responsibility in the Legislatures and confining
constitutions to the job of establishing principles
of government. This pattern can be seen to a
greater or lesser degree in the new constitutions of
Georgia, Missouri, New Jersey, Michigan, Alaska,
and Hawaii.

The need today is for a state government
capable of exercising all powers reserved to it
under the federal system, able to act promptly and
decisively in the face of new and critical public
problems. The Legislative Assembly and state and
local government must be unshackled from un-
reasonable constitutional restrictions to permit
them to be capable of meeting this need. State
government cannot be expected to fight the prob-
lems of this day with a Constitution tying one arm
behind its back. The placing of greater authority
and responsibility in state government will in itself
create greater public interest in it, resulting in a
greater challenge to a greater number of strong
and able men to seek public offices, and begin the
process of revitalization of state and local govern-
ment. Perhaps if we are willing to give ourselves



the capacity to govern, we might develop the will
to govern.

Unless we have the desire and the will to do so,
we are confessing the failure of our American
dream of the American state-federal system.

Constitutional Revision Committee Organization

The Legislative Research Committee at its
April 1965 meeting appointed Senator William R.
Relchert as Chairman of the Subcommittee on

Constitutional Revision. Three study groups were
appointed to separately study the various subject
matter grouped as follows: Study Group on Lands,
Institutions, and Education, chairmanned by Mr.
Frank A. Wenstrom; Study Group on Municipal
Corporations and Political Subdivisions, chairman-
ned by Mr. Thomas S. Kleppe; and the Study
Group on Revenue, Taxation, Bonding, and Public
Works, chairmanned by Representative R. Fay
Brown. The following is an organizational chart
showing the various committees and their rela-
tionship to each other:

ELECTORATE

LEGISLATIVE ASSEMBLY

LEGISLATIVE RESEARCH COMMITTEE*

SUBCOMMITTEE ON
CONSTITUTIONAL REVISION

STUDY GROUP ON
, INSTITUTIONS,
AND EDUCATION

STUDY GROUP ON
MUNICIPAL CORPORATIONS &
POLITICAL SUBDIVISIONS

STUDY GROUP ON
REVENUE, TAXATION,
BONDING, & PUBLIC WORKS

*The Legislative Research Committee has nine other Subcommittees, which are: Budget; Eduwuoni(‘ Legislative

Arrangements; Legislative Employment and I-lland!b-ook Political Subcistuons, Social We]xﬁare, State,

Local Govemmen:t Taxation; and

'‘ederal, and



Changes — How Proposed

How does a proposed change in the Constitu-
tion come about under the present procedure?
Let us take one section relating to state land, for
example. This section is first reviewed and
studied by the study group on Lands, Institutions,
and Education. The study group does one of three
things to the section: leaves it as is, prepares an
amendment, or recommends its repeal. Whatever
the study group does, it passes on its recommenda-
tion to the Subcommittee on Constitutional Revi-
sion. The Subcommittee then may concur, reject,
or make further recommendations concerning this
section. If the Subcommittee rejects or makes
further recommendations, the section is sent back
to the study group to consider these recommenda-
tions or suggestions. After further consideration
by the study group, it is again re-submitted to the
Subcommittee.

When the Subcommittee agrees to the section
it is then submitted to the Legislative Research
Committee. The section can undergo the same
process between the Subcommittee and the Legis-
lative Research Committee as it did between the
study group and the Subcommittee.
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When the Legislative Research Committee
finally approves the section it will be presented to
the Legislative Assembly. If the Legislative As-
sembly approves, it will be submitted to you for
your approval or disapproval in the ballot box.

The following is a Statement of Purposes
adopted by the Subcommittee on Constitutional
Revision at their first meeting:

Statement of Purposes

“To recommend to the Legislative Research
Committee of the State of North Dakota a good,
workable, revised Constitution — a Constitution
adapted to our state environment. A Constitution
utilizing the experience of other states, but espe-
cially the experience of ourselves and our prede-
cessors in this state. Retaining that which has
proved good and workable — rejecting that which
has hampered, hindered, or arrested our full
growth and development in the national federa-
tion. To suggest changes, where change appears
feasible, to promote and encourage the progress
and development of our state.”



Constitutional Provisions Acted Upon by the

Legisiative Research Comimittee

N. D. Constitution

Section 121.

Article 36
of Amend.
to Const.

Article 40
of Amend.
to Const.

Section 122.
Section 123.
Section 124.

Section 125.

Section 126.

Section 127.
Section 128.
Section 129.
Section 130.
Section 131.
Section 132.
Section 133.
Section 134.
Section 135.
Section 136.
Section 137.

Section 138.

To be amended and includes most of
the provisions of Articles 36 and 40
of the Amendments to the Constitu-
tion.

To be repealed and partially incorpo-
rated into section 121.

To be repealed and partially incorpo-
rated into section 121.

To be repealed.
To be repealed.
To be amended.

To be amended and incorporates the
provisions of section 126,

To be repealed and its provisions in-
cluded in section 125.

To be amended.
To be repealed.
To be amended.
To be amended.
No change made.
To be repealed.
To be repealed.
No change made.
To be repealed.
To be repealed.
To be repealed.

To be repealed.
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Section 140.
Section 141,
Section 142,
Section 143.
Section 144.
Section 145.
Section 146.
Section 147.

Section 149.

Section 150.

Section 151.

Section 152.

Section 153.

Section 154.

Section 155.

Section 156.

Section 157.

Section 158.

Section 159.

To be repealed.
To be repealed.
To be repealed.
To be repealed.
To be repealed.
To be repealed.
To be repealed.
No change made.

No change made.
No change made.

To be repealed.

No change made.

To be amended and incorporates parts
of section 159.

To be amended and incorporates parts
of section 159.

To be amended and incorporates the
substance of sections 157, 158, 160, and
161.

To be amended and the companion
bill implements certain changes in in-
vestment procedures authorized un-
der this section.

To be repealed and the substance of
this section is incorporated into sec-
tion 155.

To be repealed.

To be repealed and the provisions of
this section have been incorporated
into sections 153 and 154.



Section 160.

Section 161.

Section 162.

Section 164.
Section 166.
Section 168.
Section 169.
Section 170.
Section 172.
Section 173.
Section 176.
Section 178.
Section 179.
Section 182.
Section 183.
Section 184.
Section 185.
Section 186.
Section 187.

New Section.

Article 59
of Amend.
to Const.

Article 65
of Amend.
to Const.

Section 194.
Section 195.
Section 196.
Section 197.
Section 198.

To be repealed and the provisions of
this section have been incorporated
into section 155.

To be repealed and the provisions of
this section have been incorporated
into section 155.

To be repealed and the provisions
have been incorporated into section
156. Also see the companion bill to
section 156.

To be repealed.
To be repealed.
To be amended.
No change made.
To be amended.
To be amended.
To be amended.
To be amended.
No change made.
To be amended.
No change made.
No change made.
No change made.
To be amended.
To be amended.

To be repealed.

This section sets forth a revenue
bonding provision.

To be repealed.

To be repealed.

No change made.
No change made.
No change made.
No change made.

No change made.
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Section 199.
Section 200.
Section 201.
Section 202.

Article 33
of Amend.
to Const.

Section 206.
Section 207.
Section 208.
Section 209.
Section 210.
Section 211.
Section 212,
Section 213.
Section 214.
Section 215.

Section 216.

Article 19
of Amend.
to Const.

Article 54
of Amend.
to Const.

Article 56
of Amend.
to Const.

Article 1
of Amend.
to Const.

Article 60
of Amend.
to Const.

Article 76
of Amend.
to Const.

Schedule.

No change made.
No change made.
No change made.

To be amended.

To be amended.

No change made.

No change made.

No change made.

To be repealed.

No change made.

No change made.

To be amended.

No change made.

To be repealed.

To be amended. The provisions of
section 216 have been incorporated
into this section.

To be repealed. The provisions of
this section have been incorporated
into section 215.

To be repealed.

To be amended. This article has a

companion bill.
To be amended.
No change made.
No change made.

No change made.

Sections 1 through 26 — to be
repealed.



Voting Franchise

Section 121. Every person of the age of twen-

ty-one or upwards who is a citizen of the United
States and who shall have resided in the state one
year (((and in the county ninety days and in the
precinct thirty days))) next preceding any elec-
tion shall be a qualified elector (((at such elec-
tion.))); provided such person meets county and
precinct residence requirements as provided by
law; (((Provided))) provided further that where
a qualified elector moves from one precinct to an-
other within the state he shall be entitled to vote
in the precinct from which he moves until he
establishes his residence in the precinet to which
he moves.

COMMENT: This section as amended and

with the repeal of Articles 36 and 40 of the
Amendments to the Constitution would allow
the legislative assembly to set by general law
the time requirements for residence in counties
and precincts for voting purposes. The year
requirement would still be set forth in the
Constitution. The legislature has already set
forth these times in section 16-01-03 of the
North Dakota Century Code which provides
for 90 days in the county and 30 days in the
precinct. Also, section 16-01-05 allows voters
who are qualified but move from one precinct
to another within the state, to vote in the pre-
cinct from which he moves until he establishes
his resident requirements of 30 days in the new
precinct. This law merely restates the last
sentence of the above section 121.

Article 36 of the Amendments. Repeal.)

COMMENT: This article of the amendments

allowed a qualified voter who moved from one
precinct to another within the county to vote
at his old precinct until establishing residence
in his new precinct. This section is not neces-
sary because section 121 above allows a person
to vote in his old precinct until he establishes
his requirement in the new precinct anywhere
in the state and is not limited to just counties.

Article 40 of the Amendments. Repeal.)

COMMENT: This article of the amendments

allowed a qualified voter who moved from a
precinct to another anywhere in the state to
vote in his old precinct until he qualifies in
his new precinct. This provision is provided
for in the last sentence of section 121 above
and therefore is not needed.
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Section 122. Repeal.)

COMMENT: This section provided that the

legislative assembly was empowered to make
further extensions of suffrage by law except,
when so done by passing a law, the law must
be referred to the people who must approve it
by a majority vote. This section requires ex-
actly the same procedure as required when
amending the Constitution. For this reason,
the section is being repealed as any extension
can as easily be done by constitutional amend-
ment.

Section 123. Repeal.)

COMMENT: This provision provides that

electors on election days going to and from the
polls shall be privileged from arrest except for
the crimes of treason, felony, breach of the
peace, or illegal voting and that no elector shall
be obliged to perform military duty on the
election day except in the time of war or public
danger. The provisions of this section as now
written exempt a person from arrest and de-
tention for only those crimes classified as a
misdemeanor and then only those misdemean-
ors which do not cause a public disturbance
such as overparking, most traffic violations,
etc. Therefore, this section although appear-
ing to be of great protection is very slight in
its protection to the voters. The exemption
for military duty is outdated as we today are
not subject to being called for duty for drill
as we do not have an active state militia but
instead have a national guard. We do not have
the danger of Indian attack or bushwhack-
ers of the times prior to 1876 which would
justify this type of state militia consisting of
every able-bodied man. If such a militia is
ever again needed, the legislature can protect
their voting rights by law.

Section 124. (((The))) A general (((elec-
tions))) election of the state shall be (((biennial,
and shall be))) held biennially on the first Tues-
day after the first Monday in November. (((; pro-

vided, that the first general election under this
Constitution shall be held on the first Tuesday
after the first Monday in November, A.D. 1890.)))

COMMENT: The amendments to this section
are self-explanatory. The provision for the
first general election is obsolete since it was
held immediately after the adoption of the
Constitution.



Section 125. No elector shall be deemed to
have lost his residence in this state solely by rea-

son of his absence on business of the United States
or of this state, or (((in the military or naval ser-
vice))) while serving as a member of the armed

forces of the United States. Nor shall voting resi-
dence be gained solely in consequence of being sta-
tioned in this state as a member of the armed
forces of the United States.

COMMENT: This section is self-explanatory.
The addition of the last sentence is the pro-
vision of section 126. There is no need to have
two separate sections relating to the same sub-
ject matter.

Section 126. Repeal.)

COMMENT: The provisions of this section
have been consolidated with section 125 above.
This section provided that no person in the
military service of the United States stationed
here was a resident of this state merely by
being stationed here.

Section 127. No person who is (((under guar-
dianship, non compos mentis, or insane,))) legally
incompetent shall be qualified to vote at any
election; nor shall any person convicted of
(((treason or))) a felony unless restored to civil
((( (social) ))) rights. (((; and the legislature
shall by law establish an educational test as a
qualification, and may prescribe penalties for fail-
ing, neglecting or refusing to vote at any general
election.)))

COMMENT: The phrase “legally incompe-

tent” includes the words “non compos mentis”
and “insane”. Guardianship should not be a
test of voting ability unless the person is non
compos mentis since the appointment of a
guardian is not necessarily a determination of
incompetency. The word “(social)” apparent-
ly was used for clarity, but in fact causes un-
certainty and is unnecessary. An educational
test for electors has not been provided for in
75 years of state history. It should be of even
less need now in view of the level of education
of the electorate, and, consequently, provisions
for the test have been deleted.

Section 128. Repeal.)

COMMENT: This section, which has not been
amended since 1889, allowed women to vote in
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school elections and run for any school office
as long as they had the qualifications enumer-
ated in section 121. However, on November 2,
1920, women were given the right to vote at all
elections and therefor this section has become
obsolete.

Section 129, All elections (((by the people)))

shall be by secret ballot, subject to such regula-
tions as shall be provided by law.

COMMENT: This section is self-explanatory
as the deleted words are unnecessary language.

Municipal Corporations

Section 130. Except in the case of home rule

cities and villages as provided in this section the
legislative assembly shall provide by general law
for the organization of municipal corporations,
(((restricting))) specifying their powers as to
levying taxes and assessments, borrowing money,
and contracting debts. Money raised by taxation,
loan or assessment for any purpose shall not be
diverted to any other purpose except by authority
of law.

The legislative assembly shall provide by law
for the establishment of home rule in cities and
villages. (((It may authorize such cities and vil-
lages to exercise all or a portion of any power or
function which the legislative assembly has power
to devolve upon a non-home rule city or village,
not denied to such city or village by its own home
rule charter and which is not denied to all home
rule cities and villages by statute.))) Home rule

cities and villages shall have all powers of self
government except:

1. Those powers withheld from them by law;

2. Those powers not accepted by the city or
village by its home rule charter; and

3. Those powers prohibited by this Constitu-
tion or the law of the land; provided that
(((The))) the legislative assembly shall

not be restricted in granting of home rule
powers to home rule cities and villages by
section 183 of this Constitution.

COMMENT: Cities and villages presently
have only the powers granted by the legisla-
ture or necessarily implied to them to carry
out statutory duties. The word “restricting”
could lead to an understanding that they have



all powers not restricted by law. Therefore,
the word “specifying” is more descriptive of
the legislative duties than the word “restrict-
ing”. In addition, the change will give the
legislative assembly greater flexibility in pre-
scribing the authority of cities and villages.
The committee felt that the grant of all power

to home rule cities with specific exemptions
was a more easily comprehensible method of
providing for home rule than the method used
in chapter 480, 1965 Session Laws.

Corporations Other Than Municipal

Section 132. Repeal.)

COMMENT: This section provided that all
existing charters or grants of special or ex-
clusive privileges to any organization which
had not exercised such privileges prior to the
effective date of the 1889 Constitution would
have no validity. This section was obsolete

after the first day the Constitution went into
effect on November 2, 1889.

Section 133. Repeal.)

COMMENT: This section relates to changing

of any corporate charter which had been
granted prior to 1889 which stated that the
legislative assembly shall not remit the for-
feiture of the charter to any corporation now
existing, nor alter or amend the same, nor pass
any other general or special law for the bene-
fit of such corporation except upon the con-
dition that such corporation shall thereafter
hold its charter subject to the provisions of
this Constitution. This section is now obso-
lete. All North Dakota corporations are char-
tered within the present law and hold their
charters subject to the Constitution. Sections
20 and 185 of this Constitution prevent the
legislative assembly from granting special
privileges to corporations.

Section 135. Repeal.)

COMMENT: This section provided that in all
elections for directors or managers of a corpo-
ration, each shareholder could cast all of his
votes for one candidate or spread them over
more than one and that cooperative corpora-
tions could by bylaws limit the voting power
of its stockholders. This section is not needed
in the Constitution and is presently extensive-
ly covered under statutory provisions.
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Section 136. Repeal.)
COMMENT: This section provided that no

foreign corporation shall do business in the

state without having one or more places of
business and an authorized agent in the state
upon whom process may be served. Jurisdic-
tional requirements for foreign corporations
doing business in a state have been prescribed
by many decisions of the U. S. Supreme Court,
and sections 10-19-09, 10-19-10, 10-19-11, 10-22-
05, and 10-22-08 of the North Dakota Century
Code adequately cover this material.

Section 137. Repeal.)

COMMENT: This section states “No corpora-

tion shall engage in any business other than
that expressly authorized in its charter.”. By
general law a corporation is a creature author-
ized by law and necessarily has only such
powers as are granted to it by the state or
which are necessarily implied therewith for its
type of corporation.

Section 138. Repeal.)

COMMENT: This section provides that no

corporation can issue stocks or bonds except
for money, labor done, or money or property
actually received and that all fictitious in-
crease of stock is void and that stock and in-
debtedness of corporations shall not be in-
creased except in pursuance of general law.
Again, the provisions of this section are cov-
ered by statutes and there is no need to have
this type of provision in a constitution.

Section 140. Repeal.)

COMMENT: This section is a general section

relating to a railroad corporation organized
under the law of this state and relating to its
stocks and stock records, place of business,
directors meetings and reports, ete. This sec-
tion was repealed because the general business
corporation sections of this Constitution and
laws of this state adequately cover and in-
clude railroad corporations. There is no need
to treat railroad corporations differently from
other corporations.

Section 141. Repeal.)

COMMENT: This section relates to the con-

solidation of railroads. Railroads are regu-
lated primarily by the federal government,



and, consequently, North Dakota has little
jurisdiction over them, making this section al-
most completely ineffective.

Section 142. Repeal.)

COMMENT: This section declares that rail-

roads are pubiic highways and common car-
riers and that the legislative assembly has the
power to enact laws regulating and controlling
them. The legislative assembly has this pow-
er with or without this constitutional provi-
sion to regulate, control, and classify railroads
except where state authority is pre-empted by
the federal government. There is adequate
statutory and case law declaring railroads to
be common carriers if they are available to
the general public. Section 25 of this Consti-
tution includes legislative power to regulate
railroads insofar as they are subject to state
regulation.

Section 143. Repeal.)

COMMENT: This section states that any cor-

poration organized for the purpose of con-
structing and operating a railroad within the
state and to connect with points outside the
state can do so. This section is superfluous.
As this can be granted by law, it is not neces-
sary to have such a provision in the Constitu-
tion. Further, under the interstate commerce
clause of the Federal Constitution, Congress
has pre-empted the state’s control of interstate
railroads and their connecting lines, They are
extensively controlled at the federal level.

Section 144. Repeal.)

COMMENT: This section defines the term
“corporation” as used in this article of the
Constitution. Again, this is a superfluous sec-
tion. There is no need to provide a definition
in the Constitution as it is adequately done by
statute.

Section 145. Repeal.)

COMMENT: This section relates to the issu-
ance of tender by the banks. The section is
obsolete because the United States treasury
and the federal reserve banks are the only
agencies authorized by federal law to issue
legal tender today.
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Section 146. Repeal.)

COMMENT: This section relates to the prohi-

bition against any combination of individuals,
corporations, or associations from restraining
trade, price fixing, etc., and provides that if so
done they would forfeit their franchises.
There is statutory law regarding restraint on
fair trade.

Education

Section 151. Repeal.)

COMMENT: This section states that the legis-

lative assembly should take steps to prevent
illiteracy, secure a reasonable degree of uni-
formity in course of study, and promote indus-
trial, scientific, and agricultural improve-
ments. This section with its statement of in-
tent is superfluous and is adequately covered
in sections 25 and 148 of this Constitution.

School and Public Lands

Section 153. All proceeds of the public lands

that have heretofore been, or may hereafter be
granted by the United States for the support of
the common schools in this state; all such per
centum as may be granted by the United States on
the sale of public lands; property and the proceeds

of property that shall fall to the state by escheat;
(((the proceeds of))) all gifts, (((and))) dona-

tions, or the proceeds thereof that come to the
state for support of the common schools, or not

otherwise appropriated by the terms of the gift,
and all other property otherwise acquired for com-
mon schools, shall be and remain a perpetual trust

fund for the maintenance of the common schools
of the state. (((It shall be deemed a trust fund,
the principal of which shall forever remain in-
violate and may be increased but never diminished.
The state shall make good all losses thereof.)))
Only the interest and income of the fund may be

expended and the principal shall be retained and
devoted to the trust purpose. All property, real
or personal, received by the state from whatever
source, for any specific educational or charitable
institution, unless otherwise designated by the
donor, shall be and remain a perpetual trust fund
for the creation and maintenance of such institu-
tion, and may be commingled only with similar
funds for the same institution. Should a gift be
made to an institution for a specific purpose, with-
out designating a trustee, such gift may be placed




in the institution’s fund; provided that such a dona-
tion may be expended as the terms of the gift
provide.

COMMENT: The changes in the first para-

graph merely clarify and do away with un-
necessary language. Statutory law is exten-
sive in this area, and therefore detailed con-
stitutional provisions are surplusage. The ad-
ditional paragraph adds the substance of sec-
tion 159 to make it clear that all funds should
be treated in a uniform fashion.

The last sentence is not a realistic restriction
on trust fund investment. Normal market
fluctuations might cause some securities to
drop in value while the entire fund is actually
increasing in value. Under the present lan-
guage such losses would have to be made good
by the legislature. When the school fund
was small, this restriction was probably well
worth having, but now that the fund is sub-
stantial in amount, it can stand on its own
without needing the state’s taxing power to
keep it stable. There may be times when it
would be prudent to sell some securities at a
small loss in order to acquire cash with which
to purchase more lucrative securities. Such
sale and purchase may increase the value of
the fund although there would be a paper loss
involved in the sale, which the legislature
would have to make good. In State Ex Rel.

University Board v. Hanson, 656 N. D. 1, 7

(1934) the North Dakota Court said, regarding
section 153:

“It is a warning to the board that all losses
which arise through its administration fall
on the general public and that the acts of
the board may place the state in such po-
sition that the legislature will be compel-
led to levy taxes to maintain the fund
intact because of mistakes of judgment on
the part of the board, or because of condi-
tions which may arise and which are un-
foreseen. . . . No matter how carefully
the board may act, yet if there be a loss
the state is obligated to make it good.”

Section 154. The interest and income of
(((this))) the common school fund together with

the net proceeds of all fines for violation of state
laws and all other sums which may be added
thereto by law, shall be faithfully used and ap-
plied each year for the benefit of the common
schools of the state, and shall be (((for this pur-
pose))) apportioned among (((and between all the
several))) the common school corporations of the
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state (((in proportion t0))) according to the num-

ber of children (((in each of school age, as may
be fixed by law, and no part of the fund shall ever
be diverted, even temporarily, from this purpose
or used for any other purpose whatever than the
maintenance of common schools for the equal
benefit of all the people of the state; provided
however, that if any portion of the interest or
income aforesaid be not expended during any year,
said portion shall be added to and become a part
of the school fund))) attending each public school

within the state.

The interest and income of each institutional
trust fund held by the state shall, unless otherwise
specified by the donor, be appropriated by the
legislative assembly each biennium to the exclu-
sive use of the institution for which the funds were
given.

COMMENT: The changes in the first para-

graph of this section are for clarification and
to do away with unnecessary language. The
additional paragraph adds part of section 159
to this section in order to make it clear that
the legislature should review appropriations
to each institution each session. It also makes
it clear that the individual institution funds
are to be kept separate from, but treated like
the common school fund.

Section 155. (((After one year from the as-

sembling of the first legislative assembly the lands
granted to the state from the United States for
the support of the common schools, may be sold
upon the following conditions and no other: No
more than one-fourth of all such lands shall be
sold within the first five years after the same
become salable by virtue of this section. No more
than one-half of the remainder within ten years
after the same become salable as aforesaid. The
residue may be sold at any time after the expira-
tion of said ten years.))) The legislative assembly
shall provide for the sale or lease of all (((school
lands subject to the provisions of this article. In
all sales of lands subject to the provisions of this
article all minerals therein))) properties held by

the state in the school or other institutional trust
funds at not less than fair market value; provided
that in the sale of any such real estate the miner-
als, including but not limited to oil, gas, coal,

cement materials, sodium sulphate, sand and
gravel, road material, building stone, chemical
substances, metallic ores, uranium ores, (((or)))
and colloidal or other clays, shall be reserved and

excepted to the state of North Dakota. (((, except




that leases))) Leases may be executed by the state

for the extraction and sale of such materials in
(((such))) the manner and upon such (((terms)))

conditions as the legislative assembly may provide.
The proceeds of all sales and leases shall be cred-
ited to the fund from which the property was re-
moved for sale purposes.

COMMENT: The changes in language polish
and coordinate this section with the rest of the
article and make it clear that all trust funds
held by the state for schools or institutions
shall be treated the same as the common
schools’ funds. The additional material is a
condensation of section 158 and now allows the
legislature to provide terms and conditions of
sale and lease of the lands. Code chapters
15-05, 15-06, and 15-07 do provide these terms
and conditions.

Section 156. The superintendent of public in-

struction, governor, attorney general, secretary of
state and state auditor, shall constitute a board of
commissioners, which shall be denominated the
“Board of University and School Lands”, and, sub-
ject to the provisions of this article and any law
that may be passed by the legislative assembly,
said board shall have control of the appraisement,
sale, rental and disposal of all school (((and))),
university, and institutional lands held in trust by

the state under the authority of this article, and
shall direct the investment of the funds (((arising
therefrom))) governed by this article in the hands
of the state treasurer (((, under the limitations in
section 160 of this article))) as provided by law.

COMMENT: The changes made herein make

it clear that the board has control of all the
state-held funds that are for the construction
or maintenance of all public institutions. The
board would direct the investment of these
funds in the manner prescribed by the legis-
lature. See companion bill at the end of this
section of the report for statute change recom-
mendations.

Section 157. Repeal.)

COMMENT: This section established the

county board of appraisers for school lands
within a county. Chapters 15-06 and 15-07 of
the North Dakota Century Code provide for
the disposal and lease of all original grant and
non-grant lands respectively. Consequently,
this matter is not worthy of constitutional
status and is also adequately covered by sec-
tion 155 of this Constitution.
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Section 158, Repeal.)

COMMENT: This section prescribes in great

detail the method and procedure of appraising,

selling, interest charged, type of contracts,
dates, and place to sell, etc., regarding grant
lands. Section 155 of this Constitution directs
the legislative assembly to provide for the dis-
position of the school and institutional lands.
This has been done in chapters 15-05, 15-06,
and 15-07 of the North Dakota Century Code.
Since disposition of the lands is provided for
by statute, and the legislature has authority
to do so in view of section 155, there is no need
for this section.

Section 159. Repeal.)
COMMENT: This section provides that all

land, money, or other property granted, do-

nated, or received from the United States for
the various education and charitable institu-
tions shall become and remain a perpetual
fund or trust fund and that only the income
and interest from such fund may be used by
such institutions. The provisions of this sec-
tion have been incorporated into sections 153
and 154 above.

Section 160. Repeal.)
COMMENT: This section provides for the

disposition of the lands in section 159 by sale,

and the provisions of this section are incorpo-
rated into section 155 above.

Section 161. Repeal.)
COMMENT: This section provides for the

leasing of the lands involved in section 159

and would be provided for in section 155 above
in the suggested amendment.

Section 162. Repeal.)
COMMENT: This section names the various

types of investments which can be made from

the permanent trust fund moneys for the edu-
cational and charitable institutions. The pro-
visions of this section are incorporated into
section 156 above, as amended, and also as set
forth in the companion bill to section 156 found
at the end of this section of the report.

Section 164. Repeal.)
COMMENT: This section authorizes the legis-

lature to sell lands of the state not covered by



the other sections of this article. The legisla-
ture has provided for this and has such author-
ity under section 25 without this section. See
chapters 15-05, 15-06, and 15-07, as well as sec-
tion 155 of this Constitution.

County and Township Organization

Section 166. Repeal.)

COMMENT: This section stated that all the

counties lying north of the seventh parallel
when we became a state would be the coun-
ties of this state. Since they have long been
established this section is obsolete.

Section 168. All changes in the boundaries of

organized counties before taking effect shall be
submitted to the electors of the county or counties,
to be affected thereby at a general or statewide

election and be adopted by a majority of all the
legal votes cast in each county at such election;
and in case any portion of an organized county is
stricken off and added to another, the county to
which such portion is added shall assume and be
holden for an equitable proportion of the indebted-
ness of the county so reduced.

COMMENT: A general election may mean
the general election or it may mean any state-

wide election for the purpose of filling a state-
wide office. The courts of the several states
are not in accord on the question. The North
Dakota court has said that “general election”
as used in our registration laws means the
election held on the first Tuesday after the
first Monday in November in even numbered
years. It would be preferable to include the
words “or statewide” in this section, since that
is apparently what is intended by it.

Section 170. The legislative assembly shall

provide by law for optional forms of government
for counties (((, which forms shall be,))) in addi-
tion to (({that form))) the forms provided by sec-
tions 172 and 173 of the Constitution, and which
(((forms shall specify the number, functions and
manner of selection of county officers, but no such
optional form of government shall become oper-
ative in any county until submitted to the electors
thereof at a special election or a general election,
and approved by fifty-five percent of those voting
thereon. The manner of exercising the powers
herein granted shall be by general laws, but such
laws shall provide that the initiative for the sub-
mission of the question of the adoption of one of
the optional forms of county government may be
had either by a vote of not less than two-thirds of
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the county legislative body or upon petition of elec-
tors of the county equal to at least fifteen per cen-
tum of the total number of voters of the county
who voted for governor at the last general election.
Among the optional forms of county government
to be provided by the legislative assembly under
this provision, at least one form shall provide for
a county manager.))) may be adopted by a county

when approved by the voters therein by a majority
of the votes cast on the question.

COMMENT: The deleted portion of this sec-

tion is found in chapters 11-08 and 11-09 of
the North Dakota Century Code, which chap-
ters provide for optional forms of county gov-
ernment. The additional sentence streamlines
the provisions of the former provision.

Section 172. Until one of the optional forms

of county government provided by the legislative
assembly (((under section 170 of the Constitution,
as amended,))) be adopted by any county, the fis-
cal affairs of said county shall be transacted by a
board of county commissioners. (((Said board
shall consist of not less than three and not more
than five members whose terms of office shall be
prescribed by law. Said board shall hold sessions
for the transaction of county business, as shall be
provided by law.)))

COMMENT: Section 172 has been provided

for in the North Dakota Century Code. Sec-
tion 11-10-02 specifically provides that the
county commissioners’ board will be the coun-
ty government until another form is adopted.
Therefore, the deleted portions of this section
are unnecessary.

Section 173. There shall be elected in each

county (((,))) organized under the provisions of
section 172 of the Constitution (((of the state of
North Dakota,))) a register of deeds, county audi-
tor, treasurer, sheriff, state’s attorney, county
judge and a clerk of the district court, who shall be
electors in the county in which they are elected
and who shall hold their office for a term of four
years and until their successors are elected and
qualified, or until such time as an optional form of
government is accepted by the electorate and as-
sumes the functions, and whose duties shall be
provided by law; provided that in counties having
fifteen thousand population or less, the county
judge shall also be clerk of the district court; pro-
vided further that in counties having population of
six thousand or less the register of deeds shall also
be clerk of the district court and county judge.
(((This amendment shall be construed as applying




to the officers elected at the general election in
1962. This amendment shall be self-executing, but
legislation may be enacted to facilitate its opera-
tion.)))

COMMENT: The first change in this section

coordinates it with previous sections. The ad-
ded words provide for orderly change from
one form of government to another, when
there could otherwise be some question as to
which official is to carry out certain functions.
The deleted portion is obsolete in part and the
balance is unnecessary wordage.

Revenue and Taxation

Section 176. Taxes shall be uniform upon the

same class of property including franchises within
the territorial limits of the authority levying the
tax. The (((legislature))) legislative assembly

may by law exempt any or all classes of personal
property from taxation and (((within the mean-
ing of this section,))) all fixtures, buildings and
improvements (((of every character, whatso-
ever,))) upon land (((shall))) may be deemed per-
sonal property for exemption purposes. (((The
property of the United States and of the state,
county and municipal corporations and proper-
ty))) Property used exclusively for schools, reli-

gious, cemetery, charitable or other public pur-
poses, unless held or used for profit, shall be ex-
empt from ad valorem property taxation. Except
as restricted by this article, the (((legislature)))
legislative assembly may provide for raising reve-
nue and fixing the situs of all property for the
purpose of taxation. (({Provided that all taxes
and exemptions in force when this amendment is
adopted shall remain in force until otherwise pro-
vided by statute.)))

COMMENT: The changes herein merely clar-

ify the earlier language. The North Dakota
court in State v. Wetz, 40 N. D. 299 (1918)

held that section 176 compels uniformity with-
in each taxing district and restricts exemptions
to those enumerated unless some public policy
justifies other uniform exemptions. Other
cases have held that exemptions exist only if
the legislature provides for them, and the con-
stitutional exemption is not self executing.
See Engstad v. Grand Forks County, 10 N. D.

54, (1910). In Ferch v. Cass County Housing
Authority, 79 N. D. 764, (1953) the court held

that it was for the legislature to determine
what would be a charitable purpose as used in
section 176. From these cases the conclusion
follows that section 176 applies only to proper-
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ty taxes, that property taxes must be assessed
uniformly within the territory of the taxing
district, and that exemptions are entirely in
the hands of the legislature and must be based
upon a legitimate public policy except in the
areas enumerated within the section itself.

The United States supreme court has ruled
that the states may tax the user of federally-
owned property at the same rate as if he
owned it, but the failure to pay will not result
in a lien on the property. United States v. De-

troit, 355 U. S. 466, 2 L. Ed. 2d 424 (1958);
United States v. Township of Muskegan, 355

U. S. 484, 2 L. Ed. 2d 436 (1958). In City of
Detroit v. Murray Corporation, 355 U. S. 484,

2 L. Ed. 2d 441 (1958) the court sustained a tax
on “owners or persons in possession of personal
property” when imposed on a government
contractor and based on the full value of the
United States-owned property in possession of
the company. The court reasoned that the
beneficial possession was the taxable subject
matter and not the actual ownership. A lead
article of North Dakota Law Review, Vol. 38,
p- 26 discusses this point thoroughly.

In Phillips Chemical Co. v. Dumas Indepen-
dent School District, 361 U. S. 376, 4 L. Ed. 2d

384 (1960), it was held that the state must im-
pose the same tax burden on the users of state
property that it imposes on the users of feder-
al property in order to avoid an equal protec-
tion challenge. “I (t) does not seem too much
to require that the state treat those who deal
with the government as well as it treats those
with whom it deals itself.”

Because of the foregoing cases, the Committee
gave careful consideration to the mandatory
constitutional exemption of government prop-
erty, both federal and state, and determined
that it would be preferable to leave this mat-
ter to the legislature. Now that cemeteries
are sometimes businesses quite unlike the
1889 concept of cemeteries, the study group
felt that cemeteries and the other enumer-
ated organizations should not be exempt from
property tax if they are used or held for
profit. The new language follows the Con-
stitution of California.

Section 179. All taxable property except as
hereinafter in this section provided, shall be as-
sessed in the (((county, city, township, village
or))) taxing district in which it is situated, in the
manner prescribed by law. (((The property,
including franchises of all railroads operated in




this state, and of all express companies, freight
line companies, dining car companies, sleeping
car companies, car equipment companies, or pri-
vate car line companies, telegraph or telephone
companies, the property of any person, firm
or corporation used for the purpose of furnishing
electric light, heat or power, or in distributing the
same for public use, and the property of any other
corporation, firm or individual now or hereafter
operating in this state, and used directly or in-
directly in the carrying of persons, property or
messages,))) Unless otherwise provided by law,
the property of all railroads and public utilities
except highway common carriers shall be assessed
by the state board of equalization (((in a manner
prescribed by such state board or commission as
may be))) in the manner provided by law. But
should any railroad or public utility allow any
portion of its railway or property to be used for
any purpose other than the operation of a railroad
(((thereon))) or a public utility, such portion of

its (((railway))) property, while so used shall be
assessed in a manner provided for the assessment
of other (((real))) property.

COMMENT: All the enumerated utilities and
carriers are either railroad or public utilities.
Highway motor carriers are specifically ex-
cepted from the exception from the general
statement in order to allow local taxation of
trucking terminals and state license taxation
of motor vehicles as is done now. The new
terms leave this section open to include new
utilities that may come into being. Today,
railroad and utility property not used ex-
clusively for that purpose is taxed locally on
a prorated basis. Any property used for an
independent business (bar, newsstand, or cof-
fee bar, for example) is taxed locally. “Com-
mon carriers” are those companies or persons
who, as a regular business, transport either
commodities or persons, or both, for hire. See:
Sea Insurance Co. v. Sinks, 166 F. 2d 623; In Re
Rice, 165 F. 2d 617, Mt. Tom Motor Lines v.
McKesson & Robbins, 89 N. E, 2d 3; State ex
rel State Ry. Commission v. Ramsey, 37 N. W.
2d 502; Ace High Dresses v. J. C. Trucking Co.,
191 A. 536. Companies engaged in transmis-
sion of energy or messages are public utili-
ties. See: (Electricity) New Jersey Power &
Light Co. v. Borough of Butler, 66 A. 2d 876;
Wisconsin-Michigan Power Co. v. Federal
Power Commission, 197 F. 2d 472; (Gas) Pierce
v. City of Hamilton, 178 N.E. 432 (Ohio); Mem-
phis Natural Gas Co. v. McCanless, 194 S.W.

26

2d 476 (Tenn.); (Messages) Breedem v. South-
ern Tel. & Tel. Co., 285 S.W. 2d 346 (Tenn.).

Public Debt and Public Works

Section 185. The state (((,))) or any (((coun-
ty or city))) of its political subdivisions may make

internal improvements and may engage in (((any
industry, enterprise or business, not prohibited by
article XX of the Constitution, but neither))) pub-

lic purpose enterprises and businesses except the
alcoholic beverage business. Neither the state nor

any political subdivision thereof shall otherwise
loan or give its credit or make donations to or in
aid of any individual, association or corporation
except for reasonable support of the poor, nor sub-
sceribe to or become the owner of capital stock in
any association or corporation; except that the
state and any of its political subdivisions may enter
into joint enterprises with each other in carrying
out their public projects to the extent authorized

by law.

COMMENT: The changes in wordage clarify
the section, and say what the court has held
it to say. The additional phrase makes it
clear that the various political divisions can
engage in joint enterprises if the legislative
assembly permits it. Since cities may wish to
join with other cities or with the county in
some projects such as airports, sewage purifi-
cation plants, water systems, or recreational
areas it would seem that there should be no
doubt regarding their ability to do so with the
sanction of the legislature.

There is authority that the word “liquor” does
not include beer, but the words “alcoholic bev-
erage” include all intoxicating beverages
whether distilled or fermented. See Luther
v. State, 120 N.W. 125 (Nebr.); Price v. Russel,
296 F. 263 (D.C. Ohio); Leo v. State, 181 S.W.
2d 351 (Tenn.); Blatz v. Rohrbach, 22 N.E.
1049 (N.Y.). Because of the above cited cases,
and many more making the same distinction,
the words “alcoholic beverage” were thought
to better say what was meant by “article XX”,

Section 186. ((( (1) All public moneys, from
whatever source derived, shall be paid over month-
ly by the public official, employee, agent, direc-
tor, manager, board, bureau, or institution of
the state receiving the same, to the state trea-
surer, and deposited by him to the credit of the
state, and shall be paid out and disbursed only
pursuant to appropriation first made by the legis-



lature; provided, however, that there is hereby ap-
propriated the necessary funds required in the fi-
nancial transactions of the bank of North Dakota,
and required for the payment of losses, duly ap-
proved, payable from the state hail insurance
fund, state bonding fund, and state fire and tor-
nado fund, and required for the payment of com-
pensation to injured employees or death claims,
duly approved, payable from the workmen’s com-
pensation fund, and required for authorized invest-
ments made by the board of university and school
lands, and required for the financial operations of
the state mill and elevator association, and re-
quired for the payment of interest and principal
of bonds and other fixed obligations of the state,
and required for payments required by law to be
paid to beneficiaries of the teachers’ insurance and
retirement fund, and required for refunds made
under the provisions of the Retail Sales Tax Act,
and the state income tax law, and the state gasoline
tax law, and the estate and succession tax law, and
the income of any state institution derived from
permanent trust funds, and the funds allocated
under the law to the state highway department and
the various counties for the construction, recon-
struction, and maintenance of public roads.

This constitutional amendment shall not be
construed to apply to fees and moneys received in
connection with the licensing and organization of
physicians and surgeons, pharmacists, dentists,
osteopaths, optometrists, embalmers, barbers, law-
yers, veterinarians, nurses, chiropractors, account-
ants, architects, hairdressers, chiropodists, and
other similarly organized, licensed trades and pro-
fessions; and this constitutional amendment shall
not be construed to amend or repeal existing laws
or acts amendatory thereof concerning such fees
and moneys.))) (1) All public moneys of this state,

except as provided in section 153 of this Consti-
tution, shall be paid over monthly by the person
receiving the funds to the state treasurer and de-
posited by him in the state treasury, and shall be
paid out only pursuant to annual or biennial ap-
propriations first made by the legislative assem-
bly; provided that this section shall not apply to
moneys for financial transactions of the bank of
North Dakota or the state mill and elevator asso-
ciation, and the legislative assembly may further
exempt from this section the financial transactions
of the commercial undertakings of the various
state institutions. An appropriation need not be
first made to allow disbursements from the state
hail insurance fund, state bonding fund, state fire
and tornado fund, workmen’s compensation fund,
or unemployment compensation fund, board of uni-
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versity and school lands investment funds or other
funds authorized by law to be invested, retirement
of bonds or other fixed obligations, public em-
ployees’ retirement funds, allocation of state funds
to political subdivisions, refunds authorized in any
tax law, trust fund and trust fund income which is
the result of private gifts if the terms of the gift
provide for disbursement of the fund or its interest
and income, and interest and income from retire-
ment, insurance or similar trust funds, nor to
license fees of any licensed trade or profession.
When the provisions of this amendment become
effective, all existing balances in funds not exemp-
ted from the provisions of this section shall be
transferred to the state treasury.

(2) No bills, claims, accounts, or demands
against the state or any county or other political
subdivision shall be audited, allowed, or paid until
a full itemized statement in writing shall be filed
with the officer or officers whose duty it may be
to audit the same, and then only upon warrant
drawn upon the treasurer of such funds by the
proper officer or officers.

((( (3) This amendment shall become effective
on July 1, 1939.)))

COMMENT: This suggested amendment is in-

tended to make all moneys expended by any
state department, agency, or institution the
subject of a prior appropriation. The only ex-
ceptions are those listed which are: state busi-
nesses, trust funds, licensed trades and profes-
sions, and private gifts that provide otherwise.

Section 187.

COMMENT: This section provides that no

bond or evidence of indebtedness is valid with-
out the signature of the auditor and secretary
of state and the same for counties being signed
by their auditor or some other authorized per-
son. This provision is strictly statutory in na-
ture and should not be placed in the Consti-
tution.

Repeal.)

New Section. Notwithstanding sections 174,
175, 176, 178, 179, 182, 183, 184, and 185 or other
provisions of this Constitution, the state or any
of its political subdivisions may incur indebted-
ness by the issuance of revenue bonds, for such
purposes, amounts, manner, and subject to such
limitations as shall be prescribed by law. A reve-




nue bond, as used in this section, is defined as an
instrument representing an indebtedness of the
state or its political subdivisions, which is to be
incurred or that has been incurred, and which is
to be retired by moneys received from any desig-
nated source whatsoever except that moneys raised
by the levying of an ad valorem tax on either real
or personal property shall not be pledged for re-
tirement of such revenue bonds. Any moneys
which are designated for the retirement of such
bonds shall be sufficient to pay the principal and
interest of such indebtedness and such moneys
shall be irrepealably dedicated for such retirement
until the principal and interest of such indebted-
ness has been paid in full. In the event that any
moneys which are dedicated to the payment of
interest and principal of such revenue bonds shall
become insufficient to meet the payments for such
bond or if a default appears to be imminent, then
to the extent authorized by law, the state trea-
surer, if such bond has been issued by the state,
or the treasurer of such issuing political subdivi-
sion in the case of bonds issued by the political
subdivision, shall make such payment as is neces-
sary to prevent such default from occurring, out
of any public funds of the state or political sub-
division, which payment shall be a first charge
upon any and all funds not pledged for the re-
tirement of any other type of bond issue. Any
payments made to cover any default or pending
default shall be repaid to the fund drawn upon to
cover such default from the dedicated moneys or
sinking fund whenever the current moneys in such
sinking fund shall exceed the amount needed to
pay the next principal and interest payment of
such revenue bonds.

COMMENT: This new proposed bonding law

section would allow the state or any of its
political subdivisions acting with the approval
of the legislature to issue revenue bonds, the
definition of which is set forth in the section,
for incurred indebtedness or indebtedness to
be incurred. The bonds could be retired from
moneys from any designated source named by
the legislative assembly in the law except that
ad valorem taxes on real or personal property
could not be dedicated to their retirement.
This section would permit a guarantee of the
payment of the bonds as they become due. If
the revenue source named should become in-
adequate for some reason, repayment moneys
could come from any available funds of the
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state or the political subdivision which are
not already dedicated to the repayment of
some other bond issue. However, the original
dedicated revenue source would be required
to repay any amounts so advanced to prevent
a default to the fund from which the money
was taken. This provision would not provide
full faith and credit type bonds, but the bonds
would be almost as secure. It should allow
the state or its political subdivisions to borrow
money at a lower interest rate than is obtained
on the type of revenue bonds now issued.
The general full faith and credit type bonding
authority of the state and its political subdivi-
sions would not be changed and will remain
as it is today.

Article 59 of the Amendments.
COMMENT: This section relates to the bonds

Repeal.)

issued for the payment of a bonus to veterans
of the second world war. All bonds have been
retired or will be paid when presented. There
are some outstanding bonds that have been lost
or misplaced by the owners but they can be
paid without this section as section 182 of the
Constitution provides that the state will pay
its obligations. Since this section pertained
only to that one specific bond issue, it has
served its purpose and is now dead timber.,

Article 65 of the Amendments. Repeal.)

COMMENT: This section relates to the bonds

floated to pay bonuses to the veterans of the
Korean conflict. These bonds have been is-
sued and are being repaid as they mature.
The sinking fund has funds in excess of what
will be required to pay them off. The last
issue will mature May 15, 1969, and will be
paid in full at that time. Since this is a sec-
tion that pertains only to one particular bond
issue it is unnecessary to retain it after the
bonds are paid. Therefore, it should be re-
pealed effective July 1, 1969, and this delayed
repeal is provided for in the effective date
section of this resolution.

Amending Constitution

Section 202, Any amendment or amendments

to the Constitution of the state may be proposed in
either house of the legislature, and if the same
shall be agreed to upon roll call by a majority of
the members elected to each house, it shall be
submitted to the electors and if a majority of the
votes cast thereon are affirmative, such amend-
ment shall be a part of this Constitution.



Amendments to the Constitution of the state
may also be proposed by an initiative petition of
the electors; such petition shall be signed by
(((twenty thousand electors at large))) electors at

large totaling five percent of the population of
North Dakota as determired by the latest federal
decennial census and shall be filed with the secre-

tary of state at least one hundred twenty days
prior to the election at which they are to be voted
upon, and any amendment, or amendments so pro-
posed, shall be submitted to the electors and be-
come a part of the Constitution, if a majority of
the votes cast thereon are affirmative. All provi-
sions of the Constitution relating to the submission
and adoption of measures by initiative petition,
and on referendum petition shall apply to the sub-
mission and adoption of amendments to the Consti-
tution of the state.

The electorate through an initiated measure or

the legislative assembly may at any time provide
by law for a constitutional convention to amend or
revise the Constitution. Such law shall provide
for the submission of the proposed amendments
from such convention directly to the electorate for
their approval or rejection, and upon approval shall
become effective in the same manner as other con-
stitutional amendments or as specified in the

amendments or revision.

If conflicting constitutional measures are ap-
proved at the same election the one receiving the
highest number of affirmative votes shall prevail
to the extent of such conflict.

COMMENT: This section has been amended

by changing the number of signatures re-
quired to initiate a constitutional ameadment
from a set figure to a percentage figure. This
provides for a more realistic number of signers
since the population fluctuations will be re-
flected in the number of signers required. The
new paragraphs clarify the legality of a consti-
tutional convention in North Dakota and that
the product of such convention bypass the
legislature in going before the electorate. The
last paragraph clarifies what is now the prob-
able result in case of conflicting measures.

Recall Provisions

Article 33 of the Amendments. The qualified

electors of the state or of any county, or of any
congressional, judiciall (((or))) legislative, or

commissioner district may petition for the recall

of any elective congressional, state, county, judicial
or legislative officer by filing a petition with the
officer with whom the petition for nomination to
such office in the primary election is filed, de-
manding the recall of such officer. Such petition
shall be signed by at least thirty percent of the
qualified electors who voted at the preceding elec-
tion for the office of governor in the state, county
or district from which such officer is to be recalled.
The officer with whom such petition is filed shall
call a special election to be held not less than forty
or more than forty-five days from the filing of such
petition.

The officer against whom such petition has
been filed shall continue to perform the duties of
his office until the result of such special election
shall have been officially declared. Other candi-
dates for such office may be nominated in the
manner as is provided by law in primary elections.
The candidate who shall receive the highest num-
ber of votes shall be deemed elected for the re-
mainder of the term. The name of the candidate
against whom the recall petition is filed shall go
on the ticket unless he resigns within ten days
after the filing of the petition. After one such
petition and special election, no further recall peti-
tion shall be filed against the same officer during
the term for which he was elected. This article
shall be self-executing and all of its provisions
shall be treated as mandatory. Laws may be en-
acted to facilitate its operation, but no law shall
be enacted to hamper, restrict or impair the right
of recall.

COMMENT: The North Dakota court has

held that this section did not provide for the
recall of a county commissioner. The new
language would permit such recall.

Miscellaneous Provisions

Section 209. Repeal.)

COMMENT: Section 209 states “The labor of
children under twelve years of age, shall be
prohibited in mines, factories and workshops
in this state.” This section by inference ap-
parently authorizes thirteen-year-olds to labor
in such industries, contrary to today’s stan-
dards. This subject is certainly better handled
by statute.

Section 212. The exchange of “black lists” be-
tween persons, corporations, or associations shall
be prohibited.




COMMENT: This section as amended would

apply to everyone in order to insure that it
would withstand a challenge as a proper clas-
sification under the 14th Amendment to the
Federal Constitution. The additional words
would accomplish this purpose.

Section 214. Repeal.)

COMMENT: This section provided for the

original apportionment of the federal and state
senators and representatives when we became
a state. Since the 1889 apportionment long
ago took place, this section is now obsolete.

Public Institutions

Section 215. The following public institutions

of the state are permanently located at the places
hereinafter named. (((, each to))) Each institu-

tion shall have the lands (((specifically granted to

it by the United States in the act of congress ap-
proved February 22nd, 1889, to))) heretofore allo-

cated to it by the United States, by the Constitu-~
tion or laws of this state, or by private donation,
and shall be disposed of and used (((in such man-

ner))) as the legislative assembly may prescribe
subject to the (((limitations provided in the article
on school and public lands contained))) provisions

contained in the grants thereof or as provided in
this Constitution.

First: The seat of government at the city of
Bismarck (((in the county of Burleigh))).

Second: The state university and the school
of mines at the city of Grand Forks (((, in the
county of Grand Forks))).

Third: The North Dakota state university of
agriculture and applied science at the city of Fargo
({(, in the county of Cass))).

Fourth: (((A state normal school))) State
colleges at the (((city))) cities of Valley City,
(((in the county of Barnes, and the legislative as-
sembly, in apportioning the grant of eighty thou-
sand acres of land for normal schools made in the
act of congress referred to shall grant to the said
normal school at Valley City, as aforementioned,
fifty thousand (50,000) acres, and said lands are
hereby appropriated to said institution for that
purpose))) Mayville, Dickinson, and Minot.

Fifth: (((The))) A school for the deaf (((and
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dumb of North Dakota))) at the city of Devils
Lake (((, in the county of Ramsey))).

Sixth: A state (((training))) industrial

school at the city of Mandan (((, in the county of
Morton))).

Seventh: (((A state normal school at the city
of Mayville, in the county of Traill, and the legis-
lative assembly in apportioning the grant of lands
made by congress in the act aforesaid for state
normal schools shall assign thirty thousand
(30,000) acres to the institution hereby located at
Mayville, and said lands are hereby appropriated
for said purpose.))) An educational or other in-
stitution as the legislature may provide at the

cities of Ellendale, Bottineau, and Wahpeton.

Eighth: A state hospital for the (((insane)))
mentally ill at the city of Jamestown (((, in the

county of Stutsman. And the legislative assembly
shall appropriate twenty thousand acres of the
grant of lands made by the act of congress afore-
said for other educational and charitable institu-
tions to the benefit and for the endowment of said
institution, and there shall be located at or near
the city of Grafton, in the county of Walsh, an
institution for the feeble minded, on the grounds
purchased by the secretary of the interior for a
penitentiary building))).

Ninth: A state school for the mentally defi-
cient at the city of Grafton.

Tenth: A state soldiers’ home or such other
institution as the legislative assembly may deter-
mine, at the city of Lisbon.

Eleventh: A state school for the blind at
Grand Forks.

COMMENT: This section is a combination of
sections 215 and 216 as in force today. Since
county lines may some day be changed and
since all of these institutions are located and
in operation there should be no need to in-
clude the name of the county. Other changes
herein change the name to the one in current
use by the institution. The division of grant
lands was carried out in 1889 and need no
longer be included in the Constitution.

Section 216. Repeal.)

COMMENT: This section is incorporated in
section 215 and the comment for that section



applies to this section regarding county names
and institution names,

Article 19 of the Amendments. Repeal.)

COMMENT: The cases which interpret sec-

tion 185 as amended in 1919, clearly show that
the state mill and elevator is authorized by
that section and therefore article 19 which
authorized the state mill and elevator from
1914 until 1919 is no longer necessary and is
superfluous.

Board of Higher Education

Article 54 of the Amendments. (((1. A board
of higher education, to be officially known as the
state board of higher education, is hereby created
for the control and administration of the following
state educational institutions, to-wit:

(1) The State University and School of Mines,
at Grand Forks, with their substations.

(2) The State Agricultural College and Ex-
periment Station, at Fargo, with their substations.

(3) The School of Science, at Wahpeton.

(4) The State Normal Schools and Teachers
Colleges, at Valley City, Mayville, Minot and
Dickinson.

(5) The Normal and Industrial School, at
Ellendale.

(6) The School of Forestry, at Bottineau.

(7) And such other State institutions of
higher education as may hereafter be established.

2. (a) The State Board of Higher Education
shall consist of seven (7) members, all of whom
shall be qualified electors and taxpayers of the
State, and who shall have resided in this State for
not less than five (5) years immediately preceding
their appointment, to be appointed by the Gover-
nor, by and with the consent of the Senate, from
a list of names selected as hereinafter provided.

There shall not be on said board more than
one (1) alumnus or former student of any one of
the institutions under the jurisdiction of said State
Board of Higher Education at any one time. No
person employed by any institution under the con-
trol of the board shall serve as a member of said
board, nor shall any employee of any such institu-
tion be eligible for membership on the State Board
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of Higher Education for a period of two (2) years
following the termination of his employment.

On or before the 1st day of February, 1939,
the Governor shall nominate from a list of three
names for each position, selected by the unanimous
action of the President of the North Dakota Edu-
cational Association, the Chief Justice of the Su-
preme Court, and the Superintendent of Public
Instruction, and, with the consent of a majority of
the members-elect of the Senate, shall appoint
from such list as such State Board of Higher Edu-
cation seven (7) members, whose terms shall com-
mence on the 1st day of July, 1939, one of which
terms shall expire on the 30th day of June, 1940,
and one on the 30th day of June in each of the
years 1941, 1942, 1943, 1944, 1945, and 1946. The
term of office of members appointed to fill vacan-
cies at the expiration of said terms shall be for
seven (7) years, and in the case of vacancies other-
wise arising, appointments shall be made only for
the balance of the term of the members whose
places are to be filled.

(b) In the event any nomination made by the
Governor is not consented to and confirmed by
the Senate as hereinbefore provided, the Governor
shall again nominate a candidate for such office,
selected from a new list, prepared in the manner
hereinbefore provided, which nomination shall be
submitted to the Senate for confirmation, and said
proceedings shall be continued until such appoint-
ments have been confirmed by the Senate, or the
session of the legislature shall have adjourned.

(¢) When any term expires or a vacancy oc-
curs when the legislature is not in session, the
Governor may appoint from a list selected as here-
inbefore provided, a member who shall serve until
the opening of the next session of the legislature,
at which time his appointment shall be certified
to the Senate for confirmation, as above provided;
and if the appointment be not confirmed by the
thirtieth legislative day of such session, his office
shall be deemed vacant and the Governor shall
nominate from a list selected as hereinbefore pro-
vided, another candidate for such office and the
same proceedings shall be followed as are above
set forth; provided further, that when the legis-
lature shall be in session at any time within six
(6) months prior to the date of the expiration of
the term of any member, the Governor shall nomi-
nate his successor from a list selected as above set
forth, within the first thirty (30) days of such
session, and upon confirmation by the Senate such
successor shall take office at the expiration of the
term of the incumbent. No person who has been
nominated and whose nomination the Senate has
failed to confirm, shall be eligible for an interim
appointment.



3. The members of the State Board of Higher
Education may only be removed by impeachment
for the offenses and in the manner according to
the procedure provided for the removal of the
Governor by impeachment proceedings.

4. The appointive members of the State Board
of Higher Education shall receive seven dollars
($7.00) per day and their necessary expenses for
travel while attending meetings, or in the per-
formances of such special duties as the board may
direct; provided, however, no member shall receive
a total compensation, exclusive of expenses, to ex-
ceed five hundred dollars ($500.00) in any calendar
year; and no member shall receive total expense
money in excess of five hundred dollars ($500.00)
in any calendar year.

5. The legislature shall provide adequate
funds for the proper carrying out of the functions
and duties of the State Board of Higher Education.

6. (a) The State Board of Higher Education
shall hold its first meeting at the office of the State
Board of Administration at Bismarck, on the 6th
day of July, 1939, and shall organize and elect one
of its members as president of such board for a
term of one year. It shall also at said meeting, or
as soon thereafter as may be practicable, elect a
competent person as secretary, who shall reside
during his term of office in the City of Bismarck,
North Dakota. Said secretary shall hold office at
the will of the board. As soon as said board is
established and organized, it shall assume all the
powers and perform all the duties now conferred
by law upon the Board of Administration in con-
nection with the several institutions hereinbefore
mentioned, and the said Board of Administration
shall immediately upon the organization of said
State Board of Higher Education, surrender and
transfer to said State Board of Higher Education
all duties, rights, and powers granted to it under
the existing laws of this State concerning the in-
stitutions hereinbefore mentioned, together with
all property, deeds, records, reports, and appurte-
nances of every kind belonging or appertaining to
said institutions.

(b) The said State Board of Higher Education
shall have full authority over the institutions
under its control with the right, among its other
powers, to prescribe, limit, or modify the courses
offered at the several institutions. In furtherance
of i