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CRIMINAL PROCEDURE.

C 1.

AN ACT TO ESTABLISH A CODE OF CRIMINA
PROCEDURE FOR DAKOTA TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

PRELIMINARY PROVISIONS.

Section 1. Title of the code.
2. Divisions ot the eode.

3. Definition of a public offense-.

4. Divisions ot public offenses.
5. Definition of a felony.
6. Definition of a misdemeanor.
7. No person punishable, but on legal eonviction.
8. Public offenses, how prosecuted,
9. Criminal action defined.
10. Parties to a criminal action.
11. The party prosecuted known as defendant.
12. Eights of a defendant in a criminal action.
13. Second prosecution, for the same offense, prohibited.
14. No person shall be a witness against himself in a crim

inal action, or be unnecessarily restrained.

15. No person to be convicted, but upon verdict or judg.
ment.
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utie of code. Section 1. This act shall be known as the code of criminal
PROCEDURE OF THE TERRITORY OF DAKOTA.

' DWWoMofcod* geCt 2. This code is divided into six parts.

The first relates to the courts having original jurisdiction of
criminal actions ;

The second relates to the prevention of public offenses :

The third relates to judicial proceedings for the removal of

public officers by impeachment or otherwise ;

The fourth relates to the proceedings in criminal actions

prosecuted by indictment or information ;

The fifth relates to proceedings in the justices courts;

The sixth relates to special proceedings of :i criminal nature,

ignition of Sec. 3. A crime or public offence is an act or omission for-
puolic offense , .... , ..

bidden by law, and to which is annexed, upon conviction, either

of the following punishments:
S gea , Impiprisonment : 3, Fine : 4, Removal from office;
or, disqualification to hold and enjoy any office of honor,

trust or profit under this Territory.

pubUclofienL« ^ec. P"^0 offenses are divided into, 1, Felonies ; and 2,
Misdemeanors.

Definition of a Sec. 5. A felony is a public offence, punishable with'death,
or which is

,

or in the discretion of the court may be, punish

able b
y

imprisonment in ;i penitentiary.

mM.m«n°or* Sec. 6
. Every other public offense is a misdemeanor.

punisha'biehen Sec. 7
. No person can be punished for a public offense, ex

cept upon legal conviction in a court having jurisdiction

thereof.

ho"irowcnte*d' Sec. 8
. Every public offense must be prosecuted by indict

ment or information, except, 1, Where proceedings are had foV

the removal of a civil officer of the Territory, on an impeach
ment by the House of Representatives, for willful or corrupt
misconduct in office ;

2
, Where proceedings are had for the removal of justices o
f

the peace ;

3
, Offences arising in the militia, when in actual service ; and

in the land and naval forces in time of war, or which this Ter

ritory may keep, with the consent of Congress, in time o
f

peace;

4
, Petit larceny, not charged as a second offense;
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5, Assault and battery, not charged to have been committed
riotously, or upon a public officer in the execution of his duties ;
6, Poisoning, killing, maiming, wounding, or cruelly beating
an animal ;

7, Racing animals, within one mile of the place where a
court is held ;

8, Committing a willful trespass, or severing any produce or
article from the freehold, not amounting to grand larceny ;
9, Selling poisonous substances, not labelled as required by
statute

10, Maliciously removing, altering, defacing, or cutting
down monuments or marked trees ;
11, Maliciously breaking, destroying or removing mile
stones, mile.boards or guide boards, or altering an inscription
thereon.

Sec. 9. The proceeding by which a party charged with a Criminal «tioa
public offense is accused and brought to trial and punishment,
is known as a criminal action.

Sec. 10. A criminal action is prosecuted in the name of the Parties to a
criminal artionpeople of the Territory of Dakota as a party, against the party

charged with the offense.

Sec. 11. The party prosecuted in a criminal action is desig Party kimwn «
nated in this code as the defendant.

Sec. 12. In a criminal action the defendant is entitled. 1. Ri*"8°f' ' defendant.To a speedy and public trial ; 2, To be allowed counsel, as in
civil actions ; or he may appear and defend in person and with
counsel ; and 3, To produce witnesses in his behalf, and to be
confronted with the witnesses against him in the presence of the
court ; except that where the charge has been preliminarily
examined before a magistrate, and the testimony reduced by
him to the form of a deposition, in the presence of the defendant,
who has, either in pers n or by counsel, cross-examined, or had
an opportunity to cross-examine the witness, or where the tes
timony of a witness on the part of the people, who is unable to
give security for his appearance, has been taken conditionally,
according to sections 179 and 180, the deposition of the witness
may be read upon its being satisfactorily shown <fco the court
that he is dead or insane, or cannot with due diligence be found
in the Territory.
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3,«oBd for 'tSTe
®ec' ^° Per80n can ^e 8U°jected to a second prosecution

«™^ffMiie for a public offense for which he has once been prosecuted and

duly convicted or acquitted.

No perten Sec. 14. No person can be compelled, in a criminal action,

wiumm igtiut to be witness against himself ; nor can a person charged with a

public offense be subjected before conviction to any more

restraint than is necessary for his detention to answer th&

charge.

j-traons, how Sec. 15. No ^person can be convicted of a public offense,
""'ct*)'

where he is entitled to a trial by jury, unless by the verdict of

a jury accepted and recorded by the court, or upon a plea of

guilty.

PART I.

OF THE COURTS HAVING ORIGINAL JURISDICTION IN CRIMINAE

ACTIONS

Title I. Of courts of original criminal jurisdiction in general.
II. Of the court for the trial of impeachments.
III. Of the courts of districts.
IV. Of the justices courts.

TITLE I.

Off THE COURTSOF ORIGINAL CRIMINAL JURISDICTION IN GENERAL.

Section 16. The courts of original criminal jurisdiction.

o«»rt« barioff
^ec. following are the courts of justice in this Ter-

iurirtlJtioB. ritory having original jurisdiction of criminal actions : 1, The
court for the trial of impeachments; 2, The district courts ; 3,
The justices courts. They are courts of recoad, except the
justices courts.

TITLE II.

Of THE COURT FOa THE TRIAL OF IMPEACHMENTS.

Section 17. Its jurisdiction.

18. Members of the court.

19. Presiding officers.
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"Section 20. Clerk and officers.
21. Time of holding the court.

22. 'Oath to members of the court.

23. Compensation of members and officers of the court.

Sec. 17. The court for the trial of impeachments has power it« joindictica.

to try impeachments, when presented by the House of Repre-

flentatives, of all civil officers of the Territory, except justices
of the peace, for willful and corrupt misconduct in office.

Sec. 18. The court is composed of the president of the coun« Tu«comt,
memberi «T

cil and the couneilmen, or a majority of them.

Sec. 19. The president of the council i& the presiding officer Prmitmoictrt

of the court.

Sec. 20. The secretary and officers of the council are the Clerk »Dd* officers

clerk and officers of the court for the trial of impeachments.
Sec. 21. There are no stated terms of this court ; but upon ™™'°r h*Wi"'

the delivery of an impeachment from the House of Repre*
sentatives, the president of the council must cause the court to

be summoned to meet at the capitol in the city of Yankton, on
a day not less than thirty nor more than sixty days from the

day of the delivery of the articles of impeachment.
Sec. 22. At the time and place appointed, and before the °»th ■•«>*»«

. ,
r ' ofCourt

court proceeds to act on the impeachment, the secretary must

administer to the presiding officers, and the presiding officers to

each of the members of the court then present, an oath or
affirmation truly and impartially to hear, try and determine, the

impeachment ; and no member of the court can act or vote upon
the impeachment, or any question arising thereon, without

having taken this oath or affirmation.

Sec. 23. When the court is held during the recess of the o»mp«u«tion oi° members ami

legislature, the president of the council, the councilmen, and offlcors-

the secretary and officers of the court, are entitled to the same

compensation for their attendance thereon, and* for traveling
to and from the place where it is held,, as is allowed them at a

meeting of the council.
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Courts of

TITLE III.

OF THE COURTS OF DISTRICTS.

Section 24. Courts of district or county.
25. Its jurisdiction,

Sec. 24. There is in each of the districts of this Terri*

connty!" tory, a court denominated the district court with the jurisdic
tion conferred by the next three sections, and no other. But

nothing contained in this section affects its jurisdiction inac
tions, or proceedings now pending therein. The district court

may be held in several different counties in the same district,

as the legislature may direct.

iu jurisdicticm, Sec. 25. The distcict court has jurisdiction :

1, To inquire, by the intervention of a grand jury or by the
imformation of the district attorney, of all public offenses

committed or triable in the county or district for which the

court may be held ;

2, To inquire into the cause of the detention of persons im

prisoned in the jail of the county or district, and make an order
for their re-commitment or discharge, or otherwise, according

to law ;

3, To exercise the powers conferred upon it by other pro
visions of this code.

TITLE IV.

THE COURTS OF JUSTICES OF THE P3ACE.

Section 26. Courts of justices of the peace,

cooru ofjustices Sec. 26. The justices courts have jurisdiction concurrent
of the Peace. . ,. . .

with the district court, ot all misdemeanors committed in their
respective counties where the maximum punishment fixed by
law does not exceed a fine of one hundred dollars or imprison
ment in the county jail for a period of thirty days, or both
such fine and imprisonment.
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PART II.

OF THE PREVENTION OF PUBLIC OFFENSES.

Title I. Of lawful resistance.
II. Of the intervention of officers of justice.

TITLE I.

OF LAWFUL RESISTANCE.

Chapter I. General provisions.
II. Resistance by the party about to be injured.
III. Resistance by other parties.

CHAPTER I.

GENERAL PROVISIONS RESPECTING LAWFUL RESISTANCE.

Ssction 27. Lawful resistance by whofn made.

Sec. 27. Lawful resistance to the commission of a public « »»wfw

offense may be made :

1, By the party about to be injured ;
2, By other parties.

CHAPTER II.

RESISTANCE BY THE PARTY ABOUT TO BE INJURED.

Section 28. In what cases, and to what extent.

Sec. 28. Resistance sufficient to prevent the offense, mav 10 what ciies>r 'Jo wtat extent.
be made by the party about to be injured:

1, To prevent \an offensts against his person :

2, To prevent an illegal attempt, by force, to take or injure
prope-ty in his lawful possession.

2*
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CHAPTER HI.

RESISTANCE BY OTHER PARTIES.

Section 29, In what cases.

in wk»t c«i««. Sec. 29. Any other person, in aid or defence of the per
son about to be injured, may make resistance sufficient to pre

vent the offense.

TITLE II.

OF THE INTERVENTION OF THE OFFICERS OF JUSTICE.

Chapter I. Intervention of public officers in general.
II. Security to keep the peace.
III. Police in cities and villages, and their attendance at ex

posed places,

IV. Suppression of riots.

CHAPTER I.

INTERVENTION OF PUBLIC OFFICERS IN GENERAL.

Section 30. In what cases.
31. Persons acting in their aid, justified.

in what cases. Sec. 30. Public offenses may be prevented by the interven
tion of the officers of justice:
1, By requiring security to keep the peace;
2, By forming a police in cities and villages, and by requir
ing their attendance in exposed places ;

3, By suppressing riots.

Persons, when Sec. 31. When the officers of justice are authorized to act
in the prevention of public offences, other persons, who by
their command, act in their aid, are justified in so doing.

CHAPTER II.

SECURITY TO KEEP THE PEACE.

Section 32. Information of the threatened offense.
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Section 33. Warrant of arrest.

34. Proceeding, on complaint being controverted.

35. Person complained of, when to be discharged.

36. Security to keep the peace, when required.

37. Effect of giving or lefusing to give security.

38. Persons committed for not giving security, how dis

charged.

39. Undertaking to be transmitted to court.

40. Security when required, for assault, &c, in presence of

a court or magistrate.

41. Appearance of party bound, upon his undertaking.

42. Person bound, may be discharged, if complainant does

not appear.

43. Proceedings in court, on appearance of both parties.

44. Undertaking, when broken.

45. Undertaking, when, and how to be prosecuted.

46. Evidence of breach.

47. Security for the peace, not required, except according

to this chapter.

Sec. 32. An information verified by the oath of the com* information or
"

_
• threatened

nlainant, may be laid before any of the magistrates mentioned in offense

section 111, that a person has threatened to commit an offense

against the person or property of another.

Sec. 33. If it appear from the information that there is Warrantorr r , arrest

just reason to fear the commission of the offense threatened,

by the person complained of, the magistrate must issue a war

rant, directed generally to the sheriff of the county, or any

constable, or marshal or policeman of the city or town, reciting

the substance of the information, and commanding the officer

forthwith to arrest the person complained of^and bring him

before the magistrate of the county.

Sec. 34. When the person complained of is brought before

the magistrate, if the charge be controverted, the magistrate
C0Btr,T"rted'

must take testimony in relation thereto. The evidence must

be reduced to writing, and subscribed by the witnesses.

Sec. 35. If it appear that there is no just reason to fear the JJ32»W.
commission of the offense alleged to have been threatened, the

person complained of must be discharged.
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security to keep Sec. 36. If, however, there be just reason to fear the comi
the peace, when ..».«. , i • j r i_
required. mission ot the oflense, the person complained of may be re

quired to enter into an undertaking, in such sum, not exceed

ing one thousand dollars, as the magistrate may direct, with

one or more sufficient sureties, to abide the order of the next

district court of the county, and in the mean time to keep the

peace toward the people of this Territory, and particularly to

wards the complainant.

diving or rei us- Sec. 37. If the undertaking required by the last section bs
iug security, o i *i

effects of. given, the party complained of must be discharged. If he do
not give it

,

the magistrate must commit him to prison, specify

ing in the warrant the requirement to give security, the

amount thereof, and the omission to give the same.

rerson Sec. 38. If the person complained of be committed for
committed, how 1 r
discharged. not giving security, he may be discharged by any justice of the

peace of the county or police or special justice of the city,

upon giving the same.

undertaking to Sec. 39. An undertaking grven as provided in section 67,
bo transmitted o o > r

^

>

to court, must be transmitted by the magistrate to the next district court

of the county.

security, when See 40. A person who in the presence of a court ar mag-
assauite,d Ac, 'i

n istrate, assaults or threatens to assault another, or, commit an
presence of court ... ,

oflense against his person or property, or who contends with

another with angry words, may be ordered by the court or

magistrate to give seciirity as provided in section 36, or if he
refuse to do so, may be committed as provided in section 37.

Appearance of Sec. 41. A person who has entered into an undertaking to
party bound, . , °
upon his under- keep the peaoe, must appear on the farst day of the next term

of the district court of the county. , If he do not, the court may
forfeit his undertaking, and order it to be proseouted unless
his default be executed.

whe"ndiscua?ged
^ec" ^ ^e compla'niir,t do not appear, the person com
plained of may be discharged, unless good cause to the con

trary be shown.

SouTodX*«. Sec. 43. If both parties appear, the court may hear their
parties"'

D°th
proofs and allegations, and may either discharge the under

taking, or require a new one, for a time not exceeding one

year.
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Sec. 44. An undertaking to keep the peace is broken, on the undertaking,Off » when broken
failure of a person complained of to appear at the district
court as provided in section 41, or upon his being convicted of
a breach of the peace.

Sec. 45. Upon the district attorney producing evidence of undertaking,
, .. .... , ,. when and how

such conviction to the district court to which the undertaking prosecuted

is returned, that court must order the undertaking to be pros*
ecuted ; and the district attorney must thereupon commence
an action upon it in the name of the people of this Territory.

Sec. 46. In the action, the offense stated in the record of Evidence ot7 breach

conviction must be alleged as the breach of the undertaking,
and is conclusive evidence thereof.

Sec. 47. Security to keep the peace or to be of good be„ security for the
. - . peace not requi -

havior, cannot be required, except as prescribed in this "d •*c«,t1 r r cording to tuia

chapter. chapter

CHAPTER III.

POLICE IN CITIES AND THEIR ATTENDANCE AT EXPOSED PLACES.

Section 48. Organization and regulation of the police.

49. Force to preserve the peace, at public meetings, when and

how ordered.

Sec. 48. The organization and regulation of the police in oWniiatt9n
the cities and villages in this Territory, are governed by spe. o

r' the po!!™"0"

cial statutes.

Sec. 49. The mayor or other officer having the direction of vorcetoprewrre

. • tne peace al

the police in a city or village, must order a force, sufficient to
public meetin*'J

preserve the peace, to attend any public meeting, when he is

satisfied that a breach of the peace is to be apprehended.

CHAPTER IV.

SUPPRESSION OF RIOTS.

Section 50. Powers of sheriff or other officer in overcoming resist-

ance to process.

51. His duty to certify to court the name of resisters and

(heir abettors.

52. Duty of a person commanded to aid the officer.
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Section 53? When governor to order out a military force to aid ia

executing prooess.

54. Magistrates and officers to command rioters to disperse.
55. To arrest rioters if they do «ot disperse,
56 Consequences of refusal t > aid the magistrate or officers.
57. Consequences of neglect or refusal of a magistrate or

officer to act.

58. Proceedings, if rioters do not disperse.
59. Officers who may order out the military,
60. Commanding officer and troops to obey the orders.
61. Armed force to obey orders.
'62, Conduct of the troops.
63. "Governor may, in certain cases, proclaim a county in a

state of insurrection.

■64. May revoke the proclamation.

■65. Consequences of resisting process, after a cownty is pro
claimed in a state of insurrection.

•powers of sheriff Sec. 50. When a sheriff or other public officer, authorized to-or other officers

execute process, finds, or has reason to apprehend that resist
ance will be made to the execution of the process, he may com0
wiand as many male inhabitants of his county as he may think

proper, and any military company or companies in the county,
armed and equipped, to assist him in overcoming the resistance,
and if necessary, in seizing, arresting, and confining the re»
sisters and their aiders and abettors, to be punished according
to law.

me duty 4c. gec, 51. The officer must certify to the court from which
the process issued, the names of the resisters and their aiders
and abettors, to the end that they may be proceeded against for
contempt.

Duty of person Sec. 52. Every person commanded by a public officer to as-•commanded to
»id officer sist him in the execution of process, as provided in section 50,

who, without lawful cause, refuses or neglects to obey the com«
mand, is guilty of a misdemeanor.

•Sovarnor when gec. 53, Jf it appears to the governor, that the power of theto order out rr
.Military forces county is not sufficient to enable the sheriff to execute process

delivered to him, he must, on the application of the sheriff,
order such a military force from any other county or counties,
as is necessary.
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Sec. 54. When persons to the number of twelve or more, nntyofr ' Magistrates

armed with dangerous weapons, or to the number of thirty or

more, whether armed or not, are unlawfully or riotously assem

bled in a city, or village or town, the sheriff of the county and

his under sheriff and deputies, the mayor and aldermen of the

city, or the supervisor of the town, or president or chief exec

utive officer of the village, and the justice of the peace or the

police justices of the city, village or town, must go among the

persons assembled, or as near to them as possible, and command

them, in the name of the people of this Territory, immediately
to disperse.

Sec. 55. If the persons assembled do not immediately dis- To arreBt rioter*.
, . . if they do not

perse, the magistrates and officers must arrest them or cause disperse

them to be arrested, that they may be pnpished according to

law ; and for that purpose, may command the aid of all per~

sons present or within the county.

Sec. 56. If a person so commanded ta aid the magistrates or Consequence »r
officers, neglect to do so, he is deemed one of the rioters, and

r<sfusal *c-

is punishable accordingly.

See. 5T. If a magistrate or officer having notice of an un> Kegieot or officer
lawful or riotous assembly, mentioned ir> section 54, neglect to wns^usnces ot
proceed to the place of the assembly, or as near thereto as he

can with safety, and to exercise the authority with which he is
invested for suppressing the same and arresting the offenders,

he is guilty of a misdemeanor.

Sec. 58. If the persons assembled, and commanded to dis- proceedings if
perse, do not immediately disperse, any two of the magistrates disperse'50

not

or officers mentioned in section 54, may command the aid of a

sufficient number of persons, and may proceed in such manner
as in their judgment is necessary, to disperse the assembly and
arrest the offenders.

Sec. 59. When there is an unlawful or riotous assembly, with
intent to commit a felony, or to offer violence to persons or 01

1
OfflcerBWhomay
otdorout
Military

property, or to resist by force the laws of the Territory, and
the fact is made to appear to the governor, or to a judge of the

supreme court, or to a county judge, or to the sheriff of the

county, or to the mayor, recorder or city judge of a city, either

of those officers may issue an order directed to the command

ing officer of a division, brigade, regiment, battalion or com-
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ob«y orderi

troops

pany, to order his command, or any part of it
,

(describing the

kind and number of troops,) to appear at a specified time and

place to aid the civil authorities in suppressing violence, and

enforcing the law.

omcers«nd Sec. 60. The commanding officer to whom the order is given
troops to obey , .

a
tte orders must forthwith obey it : and the troops required must appear

at the time and place appointed, armed and equipped with am

munition as for inspection.

Armed force to Sec. 61. When an armed force is called out for the purpose
of suppressing an unlawful or riotous assembly, it must obey
the orders in relation thereto, of either of the officers mem

tioned in section 59.

Conductor Sec. 62. The commanding officer must act entirely on the de

fensive, not suffering his men to fire, and permitting them to

use their edged or pointed weapons only to repel actual vio«

lence, except in one of the following cases:

1
, If an attack be made on any of the troops, by which his

life is in danger, or if an attempt be made to disarm him,
which he cannot otherwise avoid, he may defend himself b

y

discharging his fire-arms :

2
, If a general attack be made by the rioters upon the troops

with fire-arms, missiles or other weapons, by which their lives

are indiscriminately put in danger, the commanding off.cermay

order the troops to fire; but not until an endeavor has been

made to disperse the rioters by means less dangerous to persons

who may be engaged in the riot ;

3
, If the troops cannot be placed between the rioters and

the persons or property which they apparently intend to at'

tack, and the illegal purpose of the riot be persevered in b
y

means evidently dangerous to the lives and property of others,

although no attack be made on the troops themselves, the mag

istrates or officers mentioned in section 59, or any two of them,

may direct the commanding officer to disperse the rioters,

which he is authorized to do by ordering the troops, first to use

the bayonet or sword, and if they prove ineffectual to disperse
the assembly, but not otherwise, then to discharge their fire

arms against them ;

4
, The troops must not be brought up to the place, until

after the magistrate or other officer has proclaimed the office
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which he holds, and ordered the assembly to disperse ; nor can

they make a discharge of fire arms against the rioters, until

after a signal given by three discharges in rapid succession,

with blank cartridges, and the lapse of a reasonable time there

after ;

5, Every endeavor must be used, both by the magistrates
and civil officers, and by the officer commanding the troops,
which can be made consistently with the preservation of life,

to induce or force the rioters to disperse, before an attack is

made upon them by which their lives may be endangered.

Sec. 63. When the governor is satisfied that the execution of Governor may n>>... in certain rases
civil or criminal process has been forcibly resisted in any coun- —what

ty, by bodies of men ; or that combinations to resist the exe
cution of process by force, exist in any county, anl that the
power of the county has been exerted, and has not been suffi«
cient to enable the officer having the process, to execute it

,

he

may, on the application of the officer, or of the district attor

ney or the ceunty judge of the county, by proclamation to bo

published in the territorial paper, and in such papers in the

county as he may direct, declare the county to be in a state of
insurrection, and may order into the service of the Territory
such number and description of /volunteer or uniform compan
ies, or other militia of the Territory, as he may deem necessai
ry, to serve for such term, ano\under the command of such offi
cer or officers, as he may direct.

Sec. 64. The governor may, when he thinks proper, revoke May re™**
the proclamation authorized by the last section, or declare that

it shall cease, at the time and in the manner directed by him.''

Sec. 65. A person who, after the publication of the procla- Resisting
.

r process.
mation authorized b

y

section 63, resists or aids inXresisting, the consequent. «r

execution of process in a county declared to be in a state of in

surrection, or who aids or attempts the rescue or escape of an
other from lawful custody or confinement, or who resists or
aids in resisting, a force ordered out by the governor to quell
or suppress an insurrection, is guilty of a felony, and is pun~
ishable by imprisonment in the territorial prison for not less
than two years.
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PART IL
OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF PUBLIC OFFI

CERS, BY IMPEACHMENT OR OTHERWISE.

Title I. Of impeachments.
II. Of the removal of justices of the peace, police justices,

and justices of justices' courts and their clerks.

TITLE I.

OF IMPEACHMENTS.

Seetion 66. Impeachment to be delivered toi president of council,

67. Court to be summoned, and copy of impeachment served

on defendant.

68. Service, how made.

69. /Proceedings if defendant docs not appear.
70. Defendant may object to sufficiency of, or deny impeach

ment.

71. Form of objection or denial.

72. Proceedings thereon.

73. Trial,

74. Two-thirds necessary to conviction.

75. 76. Judgment on conviction, how pronounced.

77. Nature of the judgment.

78. Effect of judgment of suspension.

79. Judicial officer, when impeached, disqualified to act
until acquitted.

80. Presiding officer, when president of the council is im

peached.

81. Impeachment not a tar to< indictment.

ii.PMobni.nt. Sec. 66. When a civil officer of the Territory is impeached
•awed by the assembly for willful or corrupt misconduct in office, the

articles of impeachment must be delivered to the president of

the council.

•owt.ummoned Sec. 67. The president of the council must thereupon cause
m copy .eived

^e court t0 jje summoned to meet at the capitol, in the city of

Yankton, on a day not less than thirty nor more than sixty

days from the day of delivery of the articles of impeachment.

2
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He must also cause a copy of the articles of impeachment,

with a notice to appear and answer the same at the time and

place appointed for the meeting of the court,, to be served on

the defendant, not less than twenty, days, before the day fixed

for the meeting of the court.

Sec, 68. The service must be upon the defendant personally, Service, bow

or if he cannot, upon diligent inquiry, be found in the Ter
ritory, the court, upon due proof of that fact, may order that

publication may be made in such manner as it deems proper, of

a notice requiring him to appear at a specified time and place,

and answer the articles of impeachment.

Sec. 69. If the defendant do not appear, the court, upon Proceeding! if
proof of service or publication as provided in the last two sec- n°t»pp«»r

tions, may of their own motion, or for cause shown, assign an

other day for hearing the impeachment; or may then, or at

any other time which it may appoint, proceed, in the absence

of the defendant, to trial and judgment..

Sec. 70. When the defendant appears, he must answer the whea utmUat

articles of impeachment; which he may do, either by object-
m4yol>'',c,

ing to their sufficiency, or of any article therein, or by deny

ing the truth of the same.

Sec. 71. If the defendant object to the sufficiency of the form of
impeachment, the objection must be in writing, but need not

*b3e<:ti<m

be in any specific form ; it being sufficient, if it present intelli
gibly the grounds of the objection. If he deny the truth of
the impeachment, the denial may be oral,, and without oath,

and must be entered upon the minutes.

See. 72. If an objection to the sufficiency of the impeach- Proceeding
ment be not sustained by a majority of the members of the

ther*on

court who heard the argument,, the defendant must forthwith

answer the articles of impeachment. If he plead guilty, or
refuse to plead, the court must render judgment of conviction

against him. If he deny the matters charged, the court must,
at such time as they may appoint, proc to ry the impeach

ment.

Sec. T3. The oath or affirmation prescribed by section 22, Trm

having been administered, the court must proceed to try and

determine the impeachment, and may adjourn the trial from

time to time.
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Number
necessary to
convict
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Sec. 74. The defendant cannot be convicted on impeach

ment, 'without the concurrence of two -thirds of the members

present ; and if two-thirds of the members present do not con
cur in a conviction, he must be declared acquitted.

Sec. 75. After conviction, the court must immediately, or at

such other time as it may appoint, pronounce judgment in the

form of a resolution, entered upon the minutes of the court.

The vote upon the passage thereof must be taken by yeas and

nays, and must also be entered upon the minutes.

Sec. 76. On the adoption of the resolution, by a majority of

the members present who voted on the question of acquittal

or conviction, it becomes the judgment of the court.

Sec. 77. The judgment may be, that the defendant be suso

pended and removed from office, or that he be removed from

office and disqualified to hold and enjoy a particular office or

class of offices, or any office of honor, trust or profit, under

this Territory.

Sec. 78. If judgment of suspension be given, the defendant
during the continuance thereof, is disqualified from receiving

the salary, fees or emoluments of his office.

Sec. 79. A judicial officer cannot exercise his office after
being impeached, until he is acquitted.

Sec. 80. If the president of the coupcil be impeached, no
tice of the impeachment must be immediately given to the

council by the House of Representatives, that another presi

dent may be chosen.

Sec. 81. If the offense for which the defendant is impeached
be the subject of an indictment, the indictment is not barred by
the impeachment.

TITLE II.

OF THE KEMOYAL OF JUSTICES OF THE PEACE.

Section 82. Accusation to be presented to the presiding judge of the
court.

83. Form and verification of the accusation.

84. To be transmitted to district attorney, and copy to be
served on defendant, with notice to appear and answer.
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Section 85. Proceedings, if defendant do not appear,
86. Defendant may object to or deny the accusation.

87. Form of the objection.

88. Mauner of denia].
89. If objection overruled, defendant to answer forthwith.
90. Proceedings upon plea of guilty, refusal to answer, or

denial.

91. Judgment upon convicti«n, and its form.

Sec. 82. An accusation in writing against a justice of the Accusation to
peace, for willful or corrupt misconduct in office may be pre-'

wh°m prtlMnted

eented to the presiding judge of the district court of the coun

ty in or for which the officer accused is elected or appointed.
Sec. 83. The accusation must state the offense charged, in "what accusation

, . . .
"

must state
ordinary and concise language, without repetition and in such

manner as to enable a person of common understanding to

know what is intended, and must be verified by the oath of the

person making it
,

to the effect that he believes the charges

therein contained, to be true.

Sec. 84. After receiving the accusation, the judge to whom Towhom the

it is delivered must forthwith cause to be transmitted transmitted

to the district attorney of the county, who must

cause a copy thereof to be served upon the de- Copy lerred

fendant, and require b
y written notice, of not less

than twenty days, that he appear before the district court of

the county, and answer the accusation, at a specified time,

which must be either at a term of the court, or at any other

time appointed b
y the presiding judge, b
y
a written order filed

with the clerk.

Sec. 85. The defendant must appear at the time appointed Proceedings if

in the notice, and answer the accusation, unless, for sufficient appear"1"
d° " "

cause,

t

the court assigns another day for that purpose. If he
do not appear, the court may proceed to hear and determine

the accusation in his absence.

Sec. 86. The defendant may answer the accusation either by Detendant m«

objecting to the sufficiency thereof, or of any article therein, or
oUect

by denying the truth of the same.

Sec. 87. If he object to the legal sufficiency of the accu- fomiot.... i . ... , , . objection
sation, the objection must be in writing, but need not be in any

specific form ; it being sufficient if it present intelligibly the

ground of the objection.
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Manner of Sec. 88. If he deny the truth of the accusation, the denial
may be oral and without oath, and must be entitled upon the

minutes.

When to answer Sec. 89. If an objection to the sufficiency of the accusation
forthwith , 1

* / .»
be not sustained, the defendant must answer the accusation

forthwith.

when judgment Sec. 90. If the defendant plead guilty, or refuse to answer
is renderod . . . -i > i n < •

the accusation, the court must render judgment of conviction

against him. If he deny the matters charged^ the court must
proceed to try the accusation,

judgment upon ^ec. 91. Upon a conviction, the court must]pronounce judg-
lorws.

' • ment that the defendant be removed from office. But to war^

rant a removal, the judgment must be entered upon the min~

utes, assigning therein the causes of removal.

PART IV.

OP THE PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED. BI

INDICTMENT.

Title I. Of the local jurisdiction of public offences.
II. Of the time of commencing criminal action.
III. Of the information, and proceedings thereon to the com

mitment, inclusive.

IV. Of the proceedings after commitment, and before in
dictment.

V. Of the indictment.
VI. Of the proceedings on the indictment before trial.
VII. Of the trial.
VIII. Of the proceedings after trial, and before judgment.
IX. Of the judgment and execution..
X. Of appeals.
XI. Of miscellaneous proceedings.

TITLE I.

OP THE LOCAL JURISDICTION OF PUBLIC OEPENSES.

Section 92. Jurisdiction of offenses committed in this Territory.
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Section 93. When the offense is commenced without, but consum

mated within the Territory.
94. When an inhabitant of this Territory is concerned in a

duel out of the same, and a party wounded dies

therein.

■95. When an inhabitant of this Territory haves the same

to elude the statuses against dueling.

D6. When an offense is committed partly in one county and

partly in another.

"97. When an offense is committed on the boundary of two

•ot more counties, or within five hundred yards

thereof.

98. Jurisdiction of an offense on board a vessel.

"99. Of indictment for kidnapping, enticing away a child or
abduction.

100. Of indictment for bigamy or incest, when committed in
one county and defendant apprehended in another.

101. When property is feloniously taken in one county and

brought into another.

102. 'Of an indictment against an accessory after the fact.

103. Conviction or acquittal in another Territory or State, a

bar, where the jurisdiction is concurrent.
104. Conviction or acquittal in another county, a bar, where

the jurisdiction is concurrent.

iction or
Sec. 92. Every person, whether an inhabitant of this or any Jmitik
-other Territory, State or county, or district of the United Emitted .„
States, is liable to 'punishment, by the laws of this Territory,

thi' T,rr"orj

for a public offense committed by him therein, except where it
is by law cognizable exclusively in the courts of the United

States.

Sec. 93. When the commission of a public offense com- wh.n
menced without this Territory, is consummated within its bound- without but
aries, the defendant is liable to punishment thereof in this Ter- wHSnthe"11
. 111 i» i m • ■ « a 1 Territory
ritory, though he were out of the Territory at the time of the
commission of the offense charged, if he consummated it in
this Territory through the intervention of an innocent or guilty
agent, or by any other means proceeding directly from him

self; and in such case, the jurisdiction is in the county in

which the offense is consummated.
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Sec. 94. When an inhabitant or resident of this Territory,

by previous appointment or engagement, fights a duel, or is

concerned as second therein, out of the jurisdiction of this Ter

ritory, and in the duel a wound is inflicted upon a person
whereof he dies in this Territory, the jurisdiction of the offense

is in the county where the death happened.

Sec. 95. When an inhabitant of this Territory shall have

left the same for the purpose of eluding the operation of the

provisions of the statutes relating to dueling and challenges to

fight, with the intent or for the purpose of doing any of the

acts prohibited therein, the jurisdiction is in the county of

which the offender was an inhabitant when the offense was com

mitted, or in any county in which in the opinion of the govern*

or, the evidence can be most conveniently obtained and pro-

duced, to be designed [designated] by him by a written appoint

ment, filed in the office of the clerk of that county.

Sec. 96. When a public offense is committed, partly in one

county and partly in another county, or the acts or effects

thereof, constituting or requisite to the consummation of the

offense, occur in two or more counties, the jurisdiction is in

either county.

Sec. 97. When a public offense is committed on the boundary

of two or more counties, or within five hundred yards thereof,

the jurisdiction is in either county.

Sec. 98. When an offense is committed in this Territory, oa
board a vessel navigating a river, lake or canal, or lying therein
in the prosecution of her voyage, the jurisdiction is in any
county through which the vessel is navigated in the course of

her voyage, or in the county where the voyage terminates.

Sec. 99. The jurisdiction of an indictment—

1, For forcibly and without lawful authority seizing and

confining another, or inveigling or kidnapping him with intent

against his will, to cause him to be secretly confined or impris
oned in this Territory, or to be sent out of the Territory, or to.
be sold as a slave, or in any way held to service, or of selling
or in any manner transferring for a term the services or labor

of a black, mulatto, or other person of color, forcibly taken,,

inveigled or kidnapped from this Territory, to any other Terri

tory, place or country ; or
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2, For decoying, or taking, or enticing away a child under
the age of twelve years, with intent to detain and conceal it

from its parent, guardian, or other person having lawful charge

of the child ; or

3, For inveigling, enticing or taking away an unmarried fe
male of previous chaste character, under the age of twenty-
one years, for the purpose of prostitution ;

Is in any county in which the offense is committed, or into or
out of which the person, upon whom the offense was commit

ted, may in the commission of the offense, have been brought,

or in which an act was done by the defendant in instigating,
procuring, promoting, aiding or in being an accessory to the

commission of the offense, or in abetting the parties concerned

therein.

Sec. 100. When the offense either of bigamy or of incest is Bigamy, inM»t

committed in one county, and the defendant is apprehended in

another, the jurisdiction is in either county.

Sec. 101. When property feloniously taken in one county, JJJJJJ*^
by burglary, robbery, larceny or embezzlement, has been taken

brought into another, the jurisdiction of the offense is in either

county. But if
,

before the conviction of the defendant in the

latter, 'he be indicted in the former county, the sheriff of the

latter must upon demand deliver him to the sheriff of the for

mer county, upon being served with a copy of the indictment,

and upon a receipt endorsed thereon b
y

the sheriff of the for-

mer county, of the body of the defendant; and is
,

on filing

the copy of the indictment and the receipt, exonerated from all

liability in respect to the custody of the defendant.

Sec. 102. In the case of an accessory after the fact in the indietment
... « ...... ... against

commission of a public offense, the jurisdiction is in the county accessory after

where the offense of the accessory was committed, notwith

standing the principal offense was committed in another

county.

Sec. 103. When an act charged as a public offense, is within oonTictionin° r '

another State or

the jurisdiction of another Territory, county or State as well Territory

as of this Territory, a- conviction or acquittal thereof in the for

mer, is a bar to a prosecution or indictment therefor in this

Territory.

8*
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conviction or gee. 104. When an offense is in the jurisdiction of two or
acquittal In *
another county more counties, a conviction or acquittal thereof in one county,

is a bar to a prosecution or indictment thereof in another,

TITLE IL

OF THE TIME OF COMMENCING CRIMINAL ACTIONS.

Section 105. Prosecution for murder may be commenced at aoy

time.

106. Limitation of two years, in indictment for personating
another and marrying in such assumed character,

and for abduction and seduction.

107. Limitation of three years, in all other cases,
108, Exception, when defendant is out of the Territory.
109. Indictment deemed found, when presented ia court

and filed.

Prosecution for
murder

Sec. 105. There is no limitation of time within which a

prosecution for murder must be commenced. It may be com
menced at any time after the death of the person killed.

Limitation Sec. 106. An indictment for a public oftense must be found
within two years after its commission, in the following cases:

1, Falsely representing or personating any person, and in
such assumed character marrying another;

2, Inveigling, enticing, or taking away an unmarried female,

of previous chaste character, under the age of twentyfive
years, for the purpose of prostitution ;

8, Seducing and having illicit connection with an unmarried
female of previous chaste character, under promise of marriage,

in othermm Sec. 107. In all other cases, an indictment for a public of
fense must be found within three years after its commission.

when defendant Sec. 108. If when the offense is committed, the defendant
Is out of
Territory be out of the Territory, the indictment^may be found within

the term herein limited after his coming within the Territory;
and no time, during which the defendant is not an inhabitant

of or usually resident within the Territory, is part of the lim
itation.
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Sec. 109. An indictment is found, within the meaning of ^mld found
the last three sections, when it rs duly presented by the grand

~wb<m

jury in open court, and there received and filed,

TITLE III.

OF THE PRELIMINARY INFORMATION, AND PROCEEDINGS THERE

ON TO THE COMMITMENT INCLUSIVE.

Chapter I. The information.
II. The warrant of arrest,
III. Arrest by an officer under a warrant.
IV. Arrest by an officer without a warrrant.
V. Arrest by a private .person.
VI. Re-taking after an escape or rescue.
VII. Examination of the case, and discharge of the defendant

or holding him to answer.

CHAPTER I.

THE INFORMATION.

■Section 110. Preliminary information defined.

III. Magistrate dedned.
112. Who are magistrates.

Sec. 110. The preliminary information is tbe allegation made TnTorinsficm
I it • defined

to a magistrate that a person has been guilty of some designated

public offense.

Sec. 111. A magistrate is an officer having power to issue a Magistrate°
. defined

warrant for the arrest of a person charged with a public offense.

Sec. 112. The following persons are magistrates: Whoare
mi . - . Magistral*
1, The judges of the supreme court;

2, The judge of the prqbate court ;

3, Justices of the peace ;

4, Police and other special justices, appointed or elected in"

a city, village, or town ;

5, The mayors and recorders of cities.



26 GENERAL LAWS.

CHAPTER II.

THE WARRANT OF ARREST.

Sectioa 118. Examination of the prosecutor and his witnesses upon
the information,

114. Form of the warrant.

115. Name or description of the defendant in the warrant

and statement of the offense,

116. Warrant to be directed and executed by a peace officer.

117. Who are peace officers.

118. 119. To what peace officers warrant to be directed and

when and how to be executed in another county.

120. Endorsement on the warrant for service in another

county how and upon what proof to be made.

121. Defendant to betaken before the magistrate issuing the

warrant or another magistrate in the same county.

122. Defendant arrested for a misdemeanor in another

county to be taken before a magistrate therein and

admitted to bail,

123. Proceedings on taking bail from the defendant in such

case.

124. Proceedings where he is admitted to bail in such case
but bail is not given.

125. Before what magistrato in the same county defendant

is to be taken when the magistrate issuing the wars

rant is unable to act.

126. Defendant in all cases to- taken before a magistrate
without delay.

127. If the defendant be taken before another magistrate
than the one who issued the warrant, depositions to
be sent to the magistrate or witnesses to- be examined

Examination of anew,
prosecutor!
witnesses 4c. .

Sec. 113. When an information verified by oath or affiima-
tion is laid before a magistrate of the commission of a public
offense, he must, if satisfied therefrom that the offense com
plained of has been committed, and that there is reasonable
ground to believe that the defendant has committed it

,

issue &

warrant of arrest.
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Sec. 114. A warrant of arrest is an ord«r in writing in the Form ot w»rr»nt
name of the people signed by a magistrate commanding the

arrest of the defendant and may be substantially in the followi

ing form :

"County of Yankton [or as the case may be.]
"In the name of the people of the Territory of Dakota. To
any sheriff, constable, marshal or policeman in this Territory

[or in the county of Yankton or as the case may be as provided
in sections 118 and 119.]
"Information upon oath having been this day laid before me

that the crime of [designating it] has been committed, and
accusing C. D. thereof,

"You are therefore commanded forthwith to arrest the above
named C. D., and bring him before me, at—[naming the place,]
or in case of my absence or inability to act, before the nearest

or most accessible magistrate in this county.

"Dated at the City of Yankton [or as the case may be,]

this day of , 186 ."

E. F. Justice of the peace [or as the case may be.]
Sec. 115. The warrant must specify the name of the de- what warrant./.-i t i . niuat specify
fendant, or if it be unknown to the magistrate, the defendant

may be designated therein by any name. It must also state an
offense in respect to which the magistrate has authority to issue

the warrant and the time of issuing it
,

and the city, town or

village where it is issued, and signed by the magistrate with

his name of office.

Sec. 116. The warrant must be directed to and executed by wauantto
whom directed;

a peace officer.

Sec. HT. A peace officer is a sheriff of a county, e-r a con- ^o^e
peace

stable, marshal, or policeman of a city, town or village.

Sec. 118. If the warrant be issued bv a iudge of the supreme to what officer.... *. . warrant directed

court, or by the presiding judge of a city court, it may be d
i

rected generally to any sheriff, constable, marshal or police

man in the territory, and may be executed by any of those

officers to whom it may be delivered.

Sec. 119. If it be issued by any other magistrate, it may be how executed
directed generally to any sheriff, constable, marshal, or police*

man in the county in which it is issue*!, and may be executed

in that county, or if the defendant be in another county it may
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be executed therein, upon tin written direction of a magistrate
of that county endorsed upon the warrant, signed by him with

his name of office, and dated at the city, town or village where

it is made, to the following effect:

"This warrant may be executed in the county of" [as
•the case may be.J

Sec. 120. The endorsement mentioned in the last sectios

•cannot, however, be made unless upon the oath of a creditable
witness, in writing, endorsed on or annexed to the warrant

proving the hand writin.g of the magistrate by whom it was

issued. Upon this proof the magistrate endorsing the warrant

is exempted from liability to a civil or criminal action though
it afterwards appear that the warrant was illegally or im"

properly issued.

Sec. 121. If the offense charged in the warrant be a felony
the officer making the arrest must take the -defendant before the

magistrate who issued the warrant, or some other magistrate in

the^ame county as provided in section 125.

wh«n arrested Sec. 122. If the ofiense charged in the warrant be a misde-
wuuty ineanor and the defendant be arrested in another county, the

officer must upon being required by the defendant, take him

before a magistrate in that county, who must admit the de

fendant to toil and take bail from him accordingly.

iB.ii, proceedings Sec. 123. On taking nail the magistrate must certify that
fact on the warrant, and deliver the wa-rant and undertaking
of bail to the officer having charge of the defendant. The

officer must then discharge the defendant from arrest, and must

without delay, deliver the warrant and undertaking to the clerk

of the court at which the defendant is required to appear.

proceedings Sec. 124. If on the admission of the defendant to bail as
when hp-ifl

•dmitted to bail, provided in section 122, bail be not forthwith given, the officer
bail not given

" "» '

must take +he defendant before the magistrate who issued the

warrantor some other magistrate in the same county as pro
vided in the next section.

Before what Sec. 125. When by the preceding sections of this chapter,
■drfendantto be the defendant is required to be taken before the magistrate

who issued the warrant, He may, if the magistrate be absent or
unable to act, be taken before the nearest or most accessible

indorsement

'Defendant
before whom
taken
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magistrate in the same county. The officer mast at the same

time deliver to the magistrate, the warrant, with the return

endorsed and subscribed by him.

Sec. 126. The defendant must in all cases be taken, before £££bSw?
the magistrate without unnesessury delay. wuhout'deiaj

Sec. 127. If the defendant be taken before a. magistrate J^*^"^
other than the- one who issued the warrant, the depositions on ™°*^teii»n
which the warrant was granted must be sent to that magistrate, **n°°fl"?°

or if they cannot be procured the prosecutor and his witness
warrsDt

njugt be summoned to. give their .testimony anew..

chapter nr.
ARREST BY AN OEFI.CER tfNDER A WARRANT:.

Section, 128. Arrest defined..
129. By whom an arrest may.be made..

130. Every person bound to aid an officer in an arrest..
131. When the arrest may be, made.

132. How an arrest is made.

133. No further restraint allowed than is necessary to. aiv.
rest and detention of defendant.

134- Officer must state his authority, and show warrant if
required,

135. It defendant flee or resist, officer may use all necessary
means to affect arrest.

136, 137. When officer may break open a.door or window.

Sec. 1.28. Arrest is the taking of a person into custody that ArresV ■***»•*

he may be held to answer for a public offense..

Sec. 129". An arrest may be either: Arrest made ij
1, By a peace officer under a warrant ;•
2, By a peace officer without a warrant ; or
3, By a private person.

Sec. 130. Every person must aid an officer in the exeeution Pe™n8 ^mxi

of a warrant, if the officer require hh aid and be present and
toaidofflc"

acting in its execution..

Sec. 131. If the offense charged be a felony the arrest may when«rre»»
, , , • i ■, may lie made

be made on any day, and at any time of the day or night. If
it be a misdemeanor the arrest- cannot be made on Sunday or

at night, unless upon the direction of the magistrate endorsed

upon the warrant.
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Arrest, how gec_ 132, An arrest is made by an actual restraint of the
mad* •

person of the defendant, or by his submission to the custody
of the officer.

Amonntof Sec. 133. The defendant is not to be subjected to any more
restraint J J

restraint than is necessary for his arrest and detention,

officer must Sec/ 134. The officer must inform the defendent that he acts
State bis
authority under the authority of the warrant, and must also show the

warrant if required.
officer may u«e Sec. 135. If, after notice of intention to arrest the defen-
all necessary

arrest
t0 dent, he either flee or forcibly resist, the officer may use all

necessary means to affect the arrest,

officer may ge^ ^36. The officer may break open an outer or inner door
break open door " r
orwindow.when or wm(jow 0f a dwelling house, to execute the warrant, if after

notice of his authority and purpose, he be refused admittance.

Sec. 137. An officer may break open an outer or ianer door
or window of a dwelling house for the purpose of liberating a

person who, having entered for the purpose of making an ar

rest, is detained therein, or when necessary for his own lib

eration.

CHAPTER IV.

ARREST BY AN OFFICER WITHOUT A WARRANT,

Section 138, In what case allowed
139. May break open a door or window, if admittance re*

fused.

140. May arrest at night, on reasonable suspicion of felony.
141. Must state his authority, and cause of arrest, except
where party is commiiting felony or is pursued after

Same

142. May take before a magistrate a person arrested by a

by-stander for breach of the peace.
143. Magistrate may commit by verbal or written order, for

offenses committed in his presence.

Arrest without Sec. 138. A peace officer may, without a warrant, arrest a
warrant— in r "
what cases person.

1, For a public offiense, committed or attempted in hi»

presense ;
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2, "When the person arrested has committed a felony,
although not in his presence;

3, When a felony has in fact been committed, and he has
reasonable cause for believing the person arrested to have com
mitted it

;

4
,

On charge, made upon reasonable cause, of the commis*
sion of a felony by the party arrested.

Sec. 139. To make an arrest as provided in the last section, Tomakearrwt7 as provided U
•the officer may break open an outer or inner door or window of i"'"0"01'

a dwelling house, if
,

after notice of his office and purpose, he
be refused admittance.

Sec. 140. He may also at night, without a warrant, arrest f,J[*rre,t
"*

any person whom he has reasonable cause for believing to have
committed a felony, and is justified in making the arrest,
though it afterwards appear that the felony had not been com«
mitted.

Sec. 141. When arresting a person without a warrant, the «mt .tat. t>i.
officer must inform him of hu authority and the cause of the

,,u"'°rl,T

arrest, except when he is in the actual commission of a public
offense, or is pursued immediately after an escape.

Sec. 142. He may take before a magistrate, a person, who, {jj"^^^^
being engaged in a breach of* the peace, is arrested b

y a b
y

stander and delivered to him.

Sec. 143. When a public offense is committed in the pre» May commit,
sence of a magistrate, he may, by a verbal or written order,
command any person to arrest the offender, and may there
upon proceed as if the offender had been brought before him on

a warrant of arrest.

CHAPTER V.

ARREST BY A PRIVATE PERSON.

Section 144. In what caseH allowed.
145. Must inform the party of the cause of arrest except when

actually committing the offense or on pursuit after

escape.

146. May break open a door or window if admittance re
fused.
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allowed

Kust Inform the
party of canse
of arrest

Mav break open
door or window

Sect on 147. Must immediately take prisoner before a magistrate

or deliver him to peace officer,

in what cases. Sec. 144.. A private person .may arrest another—

1, For a public offense committed or attempted in his pre

sence;

2, When the person arrested has committed a felony,,

although not in his presence ;.

3, When a felony has been in fact committed, and he has-

reasonable cause for believing- the person arrested, to have

committed it.

Sec. 145. He must, before making the arrest, inform the

person to be arrested of the cause thereof ; and require him to

submit, except when he is in the actual commission of the of

fense, or when he is arrested on pursuit immediately after its

commission.

Sec. 146. If the person to be arrested have committed a-
felony, and a piivate person, after notice of his intention to

make the arrest, be refused admittance, he may break open an.

outer or inner door or window of a dweHing*house, for the-

purpose of making the arrest,

•tost uke Sec. 147. A private person who has arrested another for
prisoner before . . « ... - . ,

*i»giatrate the eommission ot a public oflense, must, without unnecessary

delay, take him: before a magistrate or deliver him to a peace

officer.

CHAPTER VI.

EE-TAKING, AFTER AN ESCAPE OE EESCfJE.

Section 148. May be at any time or in any place in the territory.

149. May break, open a door or window, if admittance re
fused.

Aianytimeor Sec. 148. If a person arrested, escape or be rescued, the
person from whose custody he escaped or was rescued, may

immediately pursue and retake him, at any time, and in any

place in the territory.

*»y br«k open, gec. 149. To retake the person escaping or rescued, the

person pursuing may, after notice of his intention and refusal

of admittance, break open an outer or inner door or window of

a dwelling-house.
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CHAPTER VII.

■XAMINATION OF THE CASE, AND DISCHARSE OP THE DEPENDANT

OR HOLDING HIM TO ANSWER.

Section 150. Magistrate to inform the defendant of the charge, and

his r^ight to counsel.

151. Time to send, and sending for counsel.

152. On appearance of counsel, or waiting for him a rea

sonable time, examination to proceed.

153. When to be completed. Adjournment.
154. On adjournment, defendant to be committed or dis

charged on deposit, of money.
155. Form of commitment.

156. Depositions to be read on examinations, and witnesses

examined.

157. Examination of witnesses to be in presence of defend

ant, and witnesses to be cross-examined in his behalf.
158. Defendant to be informed of his right to make a state

ment.

159. Waiver of his right, how taken..

160. 161. Statement how taken.

162. How reduced to writing, and how authenticated.

163. After statement or waiver, defendant's witnesses to be

examined.

164. Witnesses to be kept apart.

165. Testimony, how taken and authenticated,

166. Depositions and statement, how and by whom kept.

167. Violation of the last section, a misdemeanor.

168. Defendant entitled to copies of depositions and state

ment.

169. Defendant, when and how to be discharged,

170. When1 and how to be committed,

171. Order for commitment.

172. Certificate of bail being taken.

173. Order for bail on commitment,

174. 175. Iform of commitment.

176. Undertaking of witnesses to appear, wheu and how

taken.

177. 'Security for appearance of witnesses, when and how

required.
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Duty of
magistrates,^ is
right to counsel

Time allowed

Reasonable for
examination

When to be
completed
^adjournment

On adjournment
—on deposit of
money

Torm of
commitment

Section 178, Infants and married women may be required to give

security for appearance as witness.

179. Witness to be committed on refusal to give security

for appearance.

180. Witness unable to give security, may be conditionally

examined.

181. Last section not applicable to prosecutor or accomplice.

182. Magistrate to return depositions, statement and un

dertakings of witnesses to the court.

Sec. 150. When the defendant is brought before a magis

trate upon an arrest, either with or without a warrant, on a

charge of having committed a public offense, the magistrate
must immediately inform him of the charge against him, and

of his right to the aid of counsel in every stage of the pro

ceedings, before any further proceedings are had.

Sec. 151. He must also allow the defendant a reasonable

time to send for counsel, and adjourn the examination for that

purpose; and must, upon the request of the defendant, require

a peace officer to take a message to such counsel as the defend

ant may name. The officer must without delay perform that

duty, and shall receive fees therefor as upon service of a sub^

poena.

Sec. 152. The magistrate must, immediately after the ap

pearance, of counsel, or if none appear and the defendant re
quire the aid of counsel, after waiting a reasonable time there

for, proceed to examine the case.

Sec. 153. The examination must be completed atone session

unless the magistrate for good cause adjourn it. The adjourn

ment cannot be for more than two days at each time, nor more

than six days in all, unless by consent or on motion of the de
fendant.

Sec. 154. If an adjournment be had for any cause, the mag
istrate must commit the defendant for examination, or discharge
him from custody upon sufficient bail, or upon the deposit of

money as provided in this code, as security for his appearance
at the time to which the examination is adjourned.

Sec. 155. The commitment for examination is by an endorse
ment signed by the magistrate, on the warrant of arrest, to the

following effect : "The within naihed A. B., having been



GENERAL LAWS. 35

brought before me under this warrant, and having failed to give

bail for his appearance, is committed to the sheriff of the coun*

ty of , to await examination on the day of

18—i—, at o'clock, at which time you will have

his body before me at my office."

Sec. 156. At the examination, the magistrate must, in the reposition to be
first place, read to the defendant the information on file before

him. He must also after the commencement of the prosecu^
tion, issue subpoenas for any witnesses required by the prose

cutor or the defendant.

Sec. 157. The witnesses must be examined in the presence Examination of

of the defendant; and may be cross-examined in his behalf. -

Sec. 158. When the •examination of the witnesses on the Defendant to o»
_ , i.i ii • , ...... informed ot rijlit

part of the people is closed, the magistrate must distinctly in- to make a
n • i ...... 7 - statement

form the defendant that it is his right to make a statement in

relation to the charge against him, (stating to him the nature

thereof ; ) that the statement is designed to enable him, if he
sees fit, to answer the charge and to explain the facts alleged

against him, that he is at liberty to waive making a statement,

and that his waiver cannot be. used against him on' the trial.

Sec. 159. If the defendant waive his right to make a state-
ment, the magistrate must make a note thereof, but the fact of

his waiver cannot be used against the defendant on the trial.

Sec. 160. If the defendant choose to make a statement, he statement,
may do so in writing, or upon his failure so to do, the magistrate

how takB*

must proceed to take it in writing without oath, and must put
to the defendant the following questions only ;

What is your name and age ?

Where were you born ?

Where do you reside, and how long have you resided there ?

What is your business or profession?
Give any explanation you may think proper of the circum

stances appearing in the testimony against you, and state any
facts which you think will tend to your exculpation.
Sec. 161. The answer of the defendant to each of the ques- Sam»
tions must be distinctly read to him, as it is taken down. He

may thereupon correct or add to his answer and it must be

corrected until it is made conformable to what he declares is
,

the truth.



36 GENERAL LAWS.

»p»rt

how recuwd to Sec. 162. The statement must be reduced to writing by the
writing,— how . ,1.1. • i i • j • i ^-r i
aattMntiuttd magistrate, or under his direction, and authenticated in the fol

lowing form :

1, It must set forth in detail that the defendant was inform
ed of his rights as provided in section 158, and that after being
so informed, he made the statement ;

2, It must contain the questions put to him, and his answers
thereto, as provided in sections 160 and 161 ;

3, It may be signed by the defendant, or he may refuse to
sign it ; but if he refuses to sign it

,

his reasons therefor must

be stated as he gives it ;

4
, It must be signed and certified by the magistrate.

witauMi Sec. 163. After the waiver of the defendant to make a state-

"."or"5
*fter
ment, or after he has made it

,

his witnesses, if he produce any,
must be'swom and examined.

witnei««k«pt Sec. 164. The witnesses produced on the part either of the

people or of the defendant, can not be present at the examina

tion of the defendant, and while a witness is under examina*

tion, the magistrate may exclude all witnesses who have not

been examined, or who are to be examined. He may also
cause the witnesses to" be kept separate, and to be prevented

from conversing with each other until they are all examined.

Sec. 165. The testimony given by each witness must be re'

duced to writing, as a deposition by the magistrate or under his

direction, and authenticated in the following form :

1
, It mdst state the name of the witness, his place of resii

dence, and his business or profession ;

2
, It must contain the questions put to the witness, and his

answer's thereto ; or may be in narrative form, and read to him,

and corrected or added to, until it is made conformable to what

he declares is the truth ;

3
, If a question put be objected to on either side, and- oven

ruled, or the witness decline answering it
,

that fact with the

ground on which the question was overruled, or the answer de

clined, must be stated;

4
, The deposition must be signed by the witness, or if he re

fuses to sign it
,

his reason for refusing must be stated ia

writing, as he gives it ;

5
, It must be signed and certified by the magistrate.

TMtimonf, how
takOD
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Sec. 166. The magistrate or his clerk must keep the depo- Depoiition

sitions taken on the examination, and the statement of the de»

fendant, if any, until they are returned to the proper court, and
must not permit them to he inspected by any person except a

judge of a court having jurisdiction of the offense, the district

attorney of the county, and the defendant and his counsel.

Sec. 167. A violation of the provisions of the last section is violation of i»it
punishable as a misdemeanor. mnatmoiHw

Sec. 168. If the defendant be held to answer the charge, Defendant
the magistrate or his clerk having the custody of the deposi- copies***0
tions taken on examination, and of the statement of the de

fendant, must, on payment of his fees, at the rate of five cents
for every hundred words, and within two days after demand,
furnish to the defendant or his counsel, a copy of the deposi
tions and statement, or of either of them, or permit him to

take a copy.

Sec. 169. After hearing the proofs and the statement of the when and now

defendant, if he have made one, if it appear, either that a pub
lic oflense has not been committed, or that there is no sufficient

cause to believe the defendant guilty thereof, the magistrate

must order the defendant to be discharged, by an endorsement

on the depositions and statement, signed by him, to the follow

ing effect : "There being no sufficient cause to believe the within

named A. B. guilty of the offense within mentioned, I order
him to be discharged."

Sec. 1T0. If, however, it appear from the examination that
a public offense has been committed, and that there is sufficient

cause to believe the defendant guilty thereof, the magistrate

must, in like manner endorse on the depositions and statement,

an order, signed by him, to the following effect ; "It appearing
to me by the within depositions [and statement, if any,] that
the offense therein mentioned, [or any other offense, according

to the fact, stating generally the nature thereof,] has been

committed, and that there is sufficient cause to believe the with

in named A. B. guilty thereof, I order that he be held to an»
swer the same."

Sec. 171. If the offense be not bailable, the following words Order for
or words to the same effect, must be added to the endorsement :

"and that he be Committed to the sheriff of the county of

When and how
committed
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Certificate of
bail

Order for bail

Form of
commitment

Same

t'nderlaking,
when and how
taken

Set-urltj

Sec. 172. the offense be bailable, and bail \>e taken by the

magistrate, the following words or words to the same effect

must be added to the endorsement mentioned in section 170 :

"and I have admitted him to bail, to answer, by the under
taking hereto annexed."

Sec. 173. If the offense be bailable and the defendant be
admitted to bail, but bail have not been taken, the following

words or words to the same effect must be added to the endorse

ment mentioned in section 170 : "and that he be admitted to

bail in the sum of dollars, and be committed to the

sheriff of the county of until said bail be given."

Sec. 174. If the magistrate order the defendant to be com
mitted as provided in sections 171 and 173, he must make out

a commitment, signed by him, with his name of office, and de

liver it
,

with the defendant, to the officer to whom he is com>

mitted, or if that officer be not present, to a peace officer, who
must immediately deliver the defendant into the proper custody,

together with the commitment.

Sec. 175. The commitment must be to the following effect:

"County of -:

"In the name of the people of the Territory of Dakota :

"To the sheriff of the county of .

"An order having been this day made by me, that A. B. be
held to answer upon a charge [stating briefly the nature of the

, offense,] you are commanded to receive him into your custody
and detain him until he be legally discharged."
Dated at , this day of -,186.

"

C. D., Justice of the Peace."

[or as the case may be.]
Sec. 176. On holding the defendant to answer, the magis

trate must take from each of the. material witnesses examined
before him on the part of the people, a written undertaking,
without surety, to the effect that he will appear and testify at
the court- to which the depositions and statement are to be sent,
or that he will forfeit such sum as the magistrate may fix and

determine.

Sec. 177. When the magistrate is satisfied, by proof on oatb,

that there is reason to believe that any such witness will not

appear and testify, unless security be required, he may order
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the witness to enter into a written undertaking, with such sure-

ties, and in such sum as he may deem proper, for his appean
ance, as specified in the last section.

Sec. 178. Infants and married women, who are material wit* infants and'
, . _ , . ... . married women

nesses against the defendant, may in like manner be required
to procure sureties for their appearance, as provided in the last

section.

Sec. 179. If a witness, required to enter into an under- witnesses.whsnA
f _ committed

taking to appear and testify, either with or without sureties,
refuse compliance with the order for that purpose, the magis

trate must commit him to prison until he comply, or be le

gally discharged.

Sec. 180. When, however, it satisfactorily appears by the Witnesses
t - . i . , . , . conditionally

examination on oath of the witness or any other person, that examined

the witness is unable to procure sureties, he may be forthwith

conditionally examined on behalf of the people, in the manner

and with the effect provided in this code, and must thereupon be

discharged.

Sec. 181. The last section does not apply to the prosecutor Last section »ot

or to an accomplice in the commission of the offense charged.

Sec. 182. When a magistrate has discharged a defendant, Magistrates to

or has held him to answer as provided in sections 169 and 170, deposition 4c.
,■ i , .. • * , to Court

he must return immediately to the next district court ol the

county, the warrant, if any, the depositions of all the witnesses
examined before him, the statement of the defendant if he have
made one, and all undertakings of bail for the appearance of

witnesses taken by him.

TITLE IV.

OP PROCEEDINGS AFTER COMMITMENT AND BEFORE INDICTMENT

OR INFORMATION.

Chapter I. Preliminary provisions.
II. Formation of the grand jury.
III. lowers and duties of the grand jury.
IV. Presentment and proceedings thereon.

4*
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CHAPTER I.

PRELIMINARY PROVISIONS.

Section 183, 184. Public offenses how prosecuted.

Puklic offcntes
hew proiecuted

Same

Sec. 183. All public offenses of the grade of felony shall be
prosecuted by indictment in the district court. All public
offenses of the grade of misdemeanor shall be prosecuted upon
the information of the district attorney to the district court of

the county wherein such offense is alleged to have been com

mitted ; Provided, "however, That such defendant may, before

pleading to such information, demand that the offense with

which he is charged be submitted to. the grand jury.

Sec. 184. When, however, the proceedings are had for the

removal of justices of the peace, they may be commenced by
an accusation in writing provided in sections 81 and 82.

CHAPTER IL

FORMATION OF THE GRAND JURY.

Section 185. Cl-rand jury defined.

186, 187. For what courts to be drawn.
188. Manner of designating the additional grand jurors.
189r-Summoning the additional grand jurors, and compet

ing their attendance. < .

190. When new grand jury may be- summoned for the same
court.

191. Manner of drawing the new grand jury,
192. Summoning the new grand jury and compelling their

attendance.

193. Number to constitute a grand jury.
194. Grand jury how drawn when more than a sufficient

number attends.

195. Who may challenge the panel or an individual grand
juror.

196. Causes of challenge to the panel,
197. Causes of challenge to an individual grand juror-.
198. Manner of taking and trying the challenges.
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Section 199. Decision upon the challenge,
200, Effect of allowing a challenge to the panel,

201, 202. Effect of allowing a challenge to an individual

grand juror,

203. Appointment of foreman.

204, 205, 206. Oath of the foreman and the other grand

jurors.

207. Charge of the court.

208. Retirement of the grand jury.
209". Appointment of a clerk, and his duties,

210. Discharge of the grand jury.

Sec. 185. A grand jury is a body of men, not less than Grand jury
twelve nor more than sixteen in number, returned at stated

periods from the citizens of the county, before a court of com

petent jurisdiction, and chosen by lot, and sworn to inquire of

public offences committed or triable in the county.

Sec. 186. A grand jury may be drawn for every term of the For what «mrt«
. drawn

■district court;

1, At the request of the district attorney ;
2, When the presiding judge, thinks that crimes have been

•committed that demand examination by a grand jury.

Sec. 187. If at least twelve persons, qualified to serve as Manner «
grand jurors, and who have been summoned, do not appear, or

if the nurcber of grand juror3 attending be reduced below
twelve, the court may order the sheriff to summon from the

bystanders, a sufficient number, (specifying it,) to complete the

grand jury, who must attend and serve as if they had been
originally summoned as grand jurors, and subject to the same

penalties, unless excused or discharged by the court.

Sec. 188. If an offence be committed during the sitting of Stnnmoning
the court, after the discharge of the grand jury, or if the panel Jurors
for any reason be set aside, the court may, in its discretion,
direct an order to be entered that the sheriff summon another

grand jury.

Sec. 189. The names of the persons to be summoned, must How draw*

be drawn in the same manner as the original grand jurors.

Sec. 190. The sheriff must accordingly^ in the manner re- am*

quired in respect to the grand jurors originally drawn, forth'

with summon the persons whose names are so drawn or designa-
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ted, who must attend and serve as if they bad been originally
summoned as grand jurors, and subject to the same penalties,

unless excused or discharged by the court.

Sec. 191. No more than sixteen, nor less than twelve per

sons, can be sworn on a grand jury ; nor can a grand jury

proceed to any business, unless twelve members at least are

present.

Sec. 192. When more than sixteen persons summoned as

grand jurors attend to serve, the clerk must prepare separate
ballots containing their names, folded as nearly alike as possi

ble, and so that the names cannot be seen, and must deposit
them in a box. He must then openly draw out of the box six
teen ballots ; and the persons whose names are drawn, consti

tute the grand jury. The names remaining in the box, as well
as those drawn, must be returned to the box of drawn grand

jurors.

Sec. 193. A person held to answer a charge for a public
offense, may challenge the panel of the grand jury, or an indU
vidual grand juror.

Sec. 194. A challenge to the panel may be interposed for
one or more of the following causes only :

1, That the requisite number of ballots was not drawn from
the grand jury box of the eounty;
2, That notice of the drawing of the grand jury was not
given ;

3, That the drawing was not had in the presence of the
officers designated by the code of civil procedure; and
4, That the drawing was not had at least fourteen days be
fore the court.

Sec. 195. A challenge to an individual1 grand juror may be
interposed for one or more of the following causes only :.
1, That he is a minor ;

2, That he is an alien ;

3, That he is insane ;.
4, That he is the prosecutor upon a charge against the de
fendant ;

5, That he is a witness on the part of the prosecution, and
has been served with process or bound by an undertaking, aa

such ;
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6, That a state of mind exists on his part, in reference to
the case or to either pa>ty, which satisfies the court, in the ex

ercise of a sound discretion,, that he cannot act impartially
and without prejudice to the suhstantive rights of the party

challenging.

Sec. 196. The challenges mentioned in the last three sec- Msyb,or,1:
tions may be oral, and. must be entered upon the minutes, and

tried by the court, ia the same manner as challenges in the

case of a trial jury which are triable by the court.

Sec. 197. The court must allow or disallow the challenge, Courtmn,t
and the clerk must enter its decision upon the minutes. chaiTonge1Ballow

Sec. 198. If a challenge to the panel' be allowed, the grand ,(allowed Jnry
jury must be discharged. discharged

Sec. 199. If a challenge to an individual" grand juror be alo Effecto{
lowed, he cannot be present at, or take part in the considera* *"°,YelJ|e,
tion of the charge against the defendant who interposed the

challenge, or the deliberations of the grand jury thereon.

Sec. 200. The grand jury must inform the court of a viola* A Tlolat|OI1 b0»
tion of the last section, and it is punishable by the court as a w"»shable

contempt.

Sec. 201. From the persons summoned to serve as grand" Appolntment of.
jurors, and appearing, the court must appoint a foreman. The f°rtman

court must also appoint a foreman, when a person already ap

pointed is discharged or excused, before the grand jury are
dismissed.

Sec. 202. The following oath must be administered to the 0Bth t0 foremsB
foreman of the grand jury : "You, as foreman of this grand
jury, shall diligently inquire and true presentment make, of all
public offenses against the people of this Territory committed

ortriable[within this county, [or in [i
f J a city court, "within this-

city, "3 of which you shall have or can obtain legal evidence ;

you shall present no person through malice, hatred or ill will;
nor leave any unpresented through fear, favor, or affection, or

for any reward, or the promise or hope thereof : but in all your

presentments, or indictments, you shall present the truth, the

whole truth, and nothing but the truth, according to the best of

your skill and understanding. So help you God."

Sec. 203. The following oatli must be immediately thereupon ,oothor
gran dj prof*.
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Bdministered to tlie other grand jurors present : " The same
oath which your foreman has now taken before you'on his part,

you and each of [you] shall w^U and traly observe on your part.
So help you God."

^Sec. 204. If, after the foreman is sworn, any grand juror
appear and be admitted as such, the oath, as prescribed in sec

tion 203, must be administered to him commencing, "■You, as

one of this grand jury," and so on to the end.

Sec. 205. The grand jury being empannelled and sworn,
must be charged by the court. In doing so, the court must

read to them the provisions of this code, from section 210 to

section 214, both inclusive, and must give them such informa

tion as it may deem proper as to the nature of their duties,

and any charges for public offenses returned to the court or

likely to come before the grand jury. The court need not,
however, charge them respecting violations of a particular

statute.

Sec. 206. The grand jury must then retire to a private room,

and inquire into the offenses oognizable by them.

Sec. 207. The grand jury must appoint one of their num'
ber as clerk, who must preserve minutes of their proceedings*

(except of the votes of the individual members on a present
ment or indictment,) and of the evidence given before them.

Sec. 208. The grand jury, on the completion of the business
before them, must be discharged by the court ; but whether

the business be completed or not, they a-re discharged by the

.final adjournment of the court.

CHAPTER ILL

■POWERS AND DUTIES OF THE GRAND JURY.

Section 209. Power of grand jury to inquire into all public offenses
committed or triable in the county, and to proceed by
presentment or indictment.

210. When* defendant has been held to answer, grand jury
may indict.

211. In all other cases, they can proceed bv presentment
only.

:212. Definition of an indictment.
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Section, 218. Definition of a presentment.
214. Foreman may administer oaths,

215, 216. Evidence receivable before the grand jury.

217. Grand jury not bound to hear evidence for the defend

ant, but may order explanatory evidence to be pro

duced.

218. Degree of evidence to warrant an indictment,

219. Grand jurors must declare their knowledge as to com-..

( mission of a public offense.

220. Grand jury must inquire as to persons imprisoned on
criminal charges and not indicted; the condition of

public prisons ; and the misconduct of public offi

cers.

221. Grand jury entitled to access to public prisons, and toi
examine public records.

223. When and from whom they may ask advice and who;

may be present during their sessions.

223. Secrets of the grand jury to be kept.
224. Grand jury, when bound to disclose the testimony of a

witness.

225. Grand juror not to be questioned for his conduct as-
such.

Seci 209. The grand jury has power and it is their duty to
inquire into all public^ offenses committed or triable in the Jur7 •

county, and to present them to the court, cither by present
ment or indictment, as provided in the next two sections.

Sec. 210. Upon such inquiry, they may, where the defendant Gran(, Jnrj
has been held by a magistrate to answer the charge, and in no indict—wh«n

other case, if they believe him guilty thereof, find an indict
ment against him.

Sec. 211. In all cases if
,

upon investigation, the grand jury ,D other ,tMt
believe that a person is guilty of a public offense, they can pro

ceed by presentment only.

Sec. 212. An indictment is an accusation in writing, pre* k^,^,,,
Bented by a grand jury to a competent court, charging a per
son with a public offense.

Sec. 213. A presentment is a formal statement in writing PrOtentmtnt

by the grand jury, representing to the court that a public offense

8 n

has been committed, which is triable in the county, and that

Power of grand
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there is reasonable ground for believing that a particular indi

vidual, named or described, has committed it.

Sec. 214. The foreman may administer an oath to any wit

ness appearing before the grand jury.

Sec. 215. In the investigation of a charge for the purpose
of either presentment or indictment, the grand jury can receive
no other evidence than:

1, Such as is given by witnesses produced and sworn before

them, or furnished by legal documentary evidence; or

2, The deposition of a witness in the cases mentioned in the

third subdivision of section 12.

Sec. 216. The grand jury can receive none but legal evi

dence, and tie best evidence in degree to the exclusion of

hearsay or secondary evidence.

Sec. 217. The grand jury is not bound to hear evidence for

the defendant, but it is their duty to weigh all the evidence

submitted to them, and when they have reason to believe that

other evidence within their reach will explain away the charge,
they should order such evidence to be produced, and for that

purpose may require the district attorney to issue process for

he witnesses.

Sec. 218. The grand jury ought to find an indictment when
all the evidence before them, taken together, is such as in their

judgment would, if unexplained or uncontradicted, warrant a
conviction by the trial jury.

Sec. 219. If a member of the grand jury know, or have
reason to believe, that a public offense has been committed,

which is triable in the county, he must declare the same to his

fellow jurors, who must thereupon investigate the same.

Sec. 220. The grand jury must inquire ;

1, Into the case of every person imprisoned in the jail of the
county on a criminal charge, and not indicted, and into all

indictable offenses of which they have or can obtain knowledge.

2, Into the condition and management of the public priso
in the county ; and

3, Into the willful and corrupt misconduct in office of public
officers of every description in the county.
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Sec. 221. They are also entitled to free access' at all Entitled to
. , • . . . access to prisons

reasonable times, to the public prisons, and to the examination, &c-

without charge, of all public records in the county.

Sec. 222. The grand jury may at all reasonable times, ask when ana from
i , . , „ „ , whom they may

the advice of the court, or of any member thereof, or of the dis- ask advice

trict attorney of the county ; but unless such advice be asked,

neither of those officers are permitted to be present during the

sessions of the grand jury, nor is any other person permitted
to be present during their sessions, except the members of the

grand jury, and a witness actually under examination.

Sec. 223. Every member of the grand jury must keep secret, secrets
whatever he himself, or any other grand juror may have said,

or in what manner he or any other grand juror may have

voted on a matter before them.

Sec. 224. A member of the grand jury may, however, be whenbtrandu
required by any court to disclose the testimony of a witness

dl8d0Ee

examined before the grand jury, for the purpose of ascertain
ing whether it is consistent with that given by the witness be
fore the court, or to disclose the testimony given before them

by any person, upon a charge against him for perjury in giving
his testimony, or upon his trial therefor.

Sec. 225. A grand juror cannot be questioned for anything Notto6e
he may say, or any vote he may give in the grand jury, relative V"48"1*4

to a matter legally pending before the jury, except for a per
jury of which he may have been guilty in making an accusation
■or giving testimony to his fellow jurors.

TITLE V.

OF THE INDICTMENT.

Chaptci I, Finding and presentation of the indictment.
II, Form of the indictment.
III. Arraignment of the defendant.
IV. Setting aside the indictment.
V. Demurrer.

VI. Plea.
VII. Kemovalof the action before trial.
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CHAPTER I.

IINDING AND PRESENTATION OP THE INDICTMENT.

Section 226. Indictment must be found by twelve grand jurors, and

endorsed by foreman.

227. If not so found, depositions, &c, must be returned to
the court with dismissal endorsed.

228. Effect of dismissal.

229. Names of witness must be inserted at foot of indict-

ment, or endorsed thereon.

230. Indictment must be presented in ptesence of grand jit
ry and filed.

. „ , . ,. Sec. 226. An indictment cannot be found without the con-rndictmant, how
f°'ind currence of at ffst twelve grand jurors. When so' found, it

must be endorsed, "A true bill," and theendorsemen^must be
signed by the foreman of the grand jury.

Sec. 227. If twelve grand jurors do not concur in finding an
indictment, the depositions [and statement, if any.] transmit
ted to them, must be returned to the court with an endorse

ment thereon, signed by the foreman, to the effect that the

charge is dismissed.

, Sec. 228. The dismissal of the charge does not, however,
■Ifeot at . \ . ° '

<u*mimi prevent us being again submitted to a
g^rand
jury as often'as

the court may so direct. But without such direction, it cannot
be again submitted-

Sec. 229. When an indictment is found, the names of the
Hamesof . _ _
witnesses witnesses examined before the grand mry, or whose depositions
(alerted thereon a 0 - ' c

may have been read before them, as provided in section 216,

must, in all cases, be inserted at the foot of the indictment or
indorsed thereon before it is presented to the court.

Mow dismissed

Maw presented
Sec. 2S0. An indictment when1 found by the grand jury, as
prescribed in section 227, must be presented by their foreman,

in their presence, to the court and must be filed with the clerk,

and remain in his office as a public record.

4
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CHAPTER II.

roitSI OF THE INDICTMENT.

Bection 231. Forms of pleading heretofore existing, abolished.

232. First pleading for the people is indictment.

233. Indictment, what to contains

234. Indictment must bo direct and certain.

235. When defendant is indicted by fictitious or erroneous

name, his true name may be inserted in subsequent

proceedings.

23G. Indictment must charge but one offense and in one

form, ex-copt where it may be committed by different

means.

23T. Statement as to time when offense was committed.

238. Sta'fruieafc as. to person injured or intended to be in

jured.

239. Construction of words used in indictment.

, 240. Words used in a statute need not be strictly pursue d.

241. Iudictmetit, when sufficient.

242. Indictment not insufficient for defect of form not ten

ding to prejudice defendant.

243. Presumptions of law and mutters of which judicial no
tice is taken, need not be stated.

244. Pleading a judgment or determination of, or proceeding
before a court or officer of special jurisdiction.

245. Private statute, how pleaded.

246. Pleading in indictment for libel.

247. Pleading in indictment for forgery, where the instru

ment has been destroyed, or withheld by defendant.

248. Pleading in indictment for perjury or subornation of

perjury.

240. Upon indictment against several, one or more may be

convicted or acquitted.

250. Distinction between accessory before the fact and prin«

cipal, and between principals in the irst aud second
degree, in felony, abrogated.

251. Accessory after the fact, in felony, may be indicted^
tried and punished, though principal neither tried nor
indicted.

252. Indictment for compounding a felony, though the per

son guilty of the original offense be neither indicted

nor tried.
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Sec 231.. All the forms of pleading in criminal actions,
heretofore existing, are abolished ; and hereafter the forms of

pleading, and the rules by which the sufficiency of pleadings is

to be determined, are those prescribed by this code.

'Sec. 232. The first pleading on the part of the people is the

indictment or information*

Sec. 233. The indictment or information must contain :

1, The title of the action, specifying the name of the court

to which the indictment is presented, and the names of the

parties ;

2, A statement of the acts constituting the offense, in ordi
nary and concise language, without repetition, and in such man

ner as to enable a person of common understanding to know

what is intended.

Sec. 234. The indictment or information must be direct and

certain, as it regards:

1, The party charged ;

2, The offense charged ;

3, The particular circumstances of the offense charged, when

they are necessary to constitute a complete offense.

Sec. 235. When a defendant is indicted or prosecuted by a

fictitious or erroneous name, and in any stage of the proceeds

ings his true name is discovered, it may be inserted in the sub

sequent proceedings, referring to the fact of his being indicted

by the name mentioned in the indictment.

Sec. 236. The indictment must charge but one offense, and in

one form only ; except that where the offense may be committed

by the use of different means, the indictment may allege the

means in the alternative.

Sec. 237. The precise time at which the offense was commit

ted need not be stated in the indictment; but it may be al

leged to have been committed at any time before the finding

thereof, except where the time is a material ingredient in the

offense.

Sec. 238. When an offense involves the commission of, or

an attempt to commit a private injury, and is described with

sufficient certainty in other respects to identify the act, an

erroneous allegation as to the person injured, or intended to

be injured, is not material.
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Sec. 239. The words used in an indictment must be con« cowtraction.... , . ofwerdi
strued in their usual acceptation, in common language, except
words and phrases defined by law, which are to be construed

according to their legal meaning.

Sec. 240. Words used in a statute to define a public offense, words n«ed in
statute not

need not be strictly pursued in the indictment; but other •tricUj

words, conveying the same meaning, may be used.

Sec. 241. The indictment is sufficient if it can be under- indictment,
when sufficient

stood therefrom:

1, That it is entitled in a court having authority to receive

it
,

though the name of the court be not accurately stated ;

2
, That it was found by a grand jury of the county in

which the court was held ;

3
, That the defendant is named, or if his name cannot be

discovered, that he is described b
y a fictitious name, with the

statement that he has refused to discover his real name ;

4
, That the offense was committed at some place within thi

jurisdiction of the court; except whore, as provided by sec*
tions 93 to 102, both inclusive, the act, though done without

the local jurisdiction of the county, is triable therein;

5
, That the offense was committed at some time prior to the

time of finding the indictment ;

6
, That the act or omission, charged as the offense, is clear-

ly and distinctly set forth, in ordinary and concise language,
without repetition ; and in such a manner as to enable a per

son of common understanding to know what is intended ;

7
, That the act or omission, charged as the offense, is Btax

ted with such a degree of certainty, as to enable the court to

pronounce judgment, upon a conviction, according to the right
of the case.

Indictment not
Sec. 242. No indictment is insufficient, nor can the trial,

judgment, or other proceedings thereon be affected, b
y reason •afflcleDt- *beI1

of a defect or imperfection in matter of form, which does not

tend to the prejudice of the substantial rights of the defendant

upon the merits.

Sec. 243. Neither presumptions of law, nor matters of which p„„,uiptiou»
judicial notice is taken, need be stated in an indictment.

'a* v
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Sec. 244. In pleading a judgment, or other determination of,

or proceeding before, a court or officer
of special jui isdietion^

it is not necessary to state the facts conferring jurisdiction ;:

but tli e judgment or determination may be stated to
have been

duly given or made.' The fac's constituting jurisdiction,
how-

ever, must be established on the trial.

Sec. 245. In pleading a private statute, or right derived

therefrom, it is tuffcicnt to refer to the statute by its title and

the day of its passage, and the court must thereupon
take judi

cial notice thereof.

Sec. 24G. An indictment for libel need not set forth any ex>

trinsic facts for the purpose of showing the application
to the

party libeled of the defamatory
matter on which the indict

ment is founded ; but it is sullicient to state generally
that

the same was published concerning him,
and t!:c fact that it

was so published must be established
on trial.

Sec. 247. When an
instrument, which is the subject of an

indictment for forgery, has
1 een destroyed or withheld by the

act or procurement of the
defendant, and the fact of the de»

Btruction or withholding is alleged
in the indictment and es-

Btablished on the trial, the misdescription
of the instrument is

immaterial.

Sec. 248. In an indictment for perjury or subornation
of

perjury, it is sufficient
to set forth the substance of the contro*

versj or matter in respect to which
the offense was committed,

and in what court, or before
whom, the oath alleged to be false,

was taken, and that the court
or person before wh< m it was

taken had authority to administer

it
,

with proper allegations

of the falsity of the matter on which
the perjury is as^tirned J

but the indictment need not
set forth the pleadings, record or

proceedings with which
the oath is connected, nor tin? cunmis-

sion or authority <>f the court
or person before whom, the per

jury was committed.

Sec. 249. Upon an indictment against
several defendants,

any one or more may be convicted
or acquitted.

Sec. 250. The distinction between
ah accessory b

. fore the

fact and a principal, and between principals
in the first and

second degree, in cases
of felony, is abrogated ; and all persons

concerned in the commission
of a felony, whether they directly
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commit the act constituting the offense, or aid and abet in its

commission, though not present, must hereafter be indicted,

tried and punished as principals, as in the case of a inisde<
meaner.

Sec. 251. An ncce?sory after the fact to the commission of Ac«**ry »n«r
a felony, may be indicted, tried and punished, though the prin- Lionj now tried

cipal felon be neither indicted nor tried.

Sec. 252. A person may be indicted for having, with the Indic(mmt for
compounding
&c.knowledge of the commission of n public offense, taken money

or property of another, or » gratuity nr reward, or «n engage

ment or promise therefor, np<m the agreement or understand,-,

ing, express or implied, to compound or conceal the offense, or

to abstain from a prosecution therefor, or to withhold any evi

dence thereof, though the person guilty of the original offense

have not been indicted or tried.

■CHAPTER III.

INFORMATIONS.

^Section 253. An information defined.

.254. Information must be based on affidavit and filed with

clerk of district court.

255. Duty of clerk after information is filed.

256. Duty of district attorney whea informed of public
offense.

:257. Same.

258. Duly after examination.

"259. Duty of magistrate when witness refuse to attend.

260. When witness refuses to answer proper questions. ' ,

261. Duty of attorney when defendant committed or held to

bail.

262. When defendant fails to elect, duty of attorney,
263. Names of witness to be endorsed on information.

264. Clerk to fix bail.

Sec. 253. An information is an accusation in writing prefer- Informstl<in
Ted by the district attorney of the proper county, accusing the

,lenned

defendant therein named of some misdemeanor punishable
under the statutes of this Territory, and triable within such
county.
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information, Sec. 254. Such information must be based upon the affidavit
bated on what . , .

of some person cognizant of the commission of the offense, and

may be filed in the office of the clerk of the proper district

court, either in vacation or in term time.

Duty of clerk Sec. 255. Upon the filing of such information in the office-

of the clerk of the district court of the proper county, such

clerk shall forthwith issue a process for the arrest of the de

fendant, in the same manner as in this act prescribed for the

issuance of process upon an indictment. Which warrant shall

be served with like effect as a bench warrant.

Duty oi Diitrict Sec. 256. Whenever in any manner the district attorney of
attorn*? , . t

the proper county shall obtain information of the commission

of any public offense triable within his county, upon informa

tion, he shall forthwith apply to some magistrate of his county

to issue a subpoena requiring such witnesses as such district attor

ney may direct to appear before such magistrate to testify con

cerning any misdemeanors of which such witnesses may have

knowledge. Which subpoena shall be directed to any officer

authorized to serve the process of any court having criminal

jurisdiction, and shall be served and returned as other subpoenas,
in criminal cases.

tint Sec. 257. Upon the appearance of such witness or witnesses

before such magistrate, the district attorney shall proceed to

take the testimony of such witness or witnesses, and reduce

the same to writing in the presence and hearing of such magis»
trate, who must cause the same to be read over to and sub

scribed by the witness. All of which must be duly certified
by such magistrate.

Duty arte Sec. 258. If in the opinion of such district attorney, the dep->
eiam.nation

08itions taken before the magistrate disclose the- fact that a misi

demeanor has been committed uppn information, and implica
ting any person or persons, as probably guilty of the perpe
tration thereof, [he] shall thereupon file an information based

upon the testimony so taken, "and cause a warrant to be issued
thereon as in other cases.

Duty of Sec. 259. Whenever any person who has been summoned to
magistrate when .

' "

witness refuse appear as a witness, asm section 25G provided, shall fail, ne?»
to attend * * r '

J3
lect, or refuse to obey the subpoena served upon him, the magi
istrate may issue an attachment for such witness as for con-
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tempt, and may cause such fitness to be brought before b,im,
and shall not discharge him thence <intil he shall have fully answer

ed sucl) proper questions as the district attorney may propound

to him, and until he shall have paid such fine and costs as the

magistrate may in his discretion assess against him.

Sec. 260. Whenever any witness, who under the provisions whenwitmsi

of this chapter, has been brought before any magistrate, shall answer proper... . . questions
refuse to answer any and all proper interrogations propounded

to him, said magistrate must commit such witness to the custo

dy of the sheriff of the proper county, as for a contempt, from

which custody such witness shall in no case be discharged until

he has fully answered such question or questions, and fully paid
all costs taxed against him by reason of the legal proceedings
had to compel him to testify as provided in this chapter.

Sec. 261. Whenever upon any preliminary examination, the Duty ot »ttom»y
, „ ; iiii • 1 . , , . when dofendant

defendant snail be commuted or recognized by any magistrate committed

to appear at thenextterm of the district court to answer for' a
misdemeanor, the district attorney of the proper county shall

forthwith notify the defendant that unless such defendant elect

to have the charge againsi him investigated by a grand jury,
and serve notice of such election upon such district attorney

three day9 before the first day of the next term of the district
court of the proper county, there will be an information filed

against him and the cause will be tried without the intervention

of a„grand jury.

Sec, 262. If the defendant.fail to serve notice of election^ as when defendant
required in the last section he shall be deemed to have "waived duty of attorney

the right of intervention by a grand jury, and it shall be the

duty of the district attorney to immediately file the proper in»
formation, based upon the testimony taken before the exam>

ining magistrate, upon which information the cause shall be tried

as upon an indictment.

Sec. 263. The names of all material witnesses must be en- Nameaot
dorsed upon the back of such information. endorsedon

information

Sec. 26i. Upon all warrants issued upon informations, the cierkto«xb«u
clerk must fix and endorse the amount of bail, as in cases of

indictment for bailable offenses.
/»*
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CHAPTER IV.

ARRAIGNMENT OF THE DEFENDANT,

Section 265. Defendant must be arraigned in the court in winch the
indictment is found, or information filed, if triable
therein, or if not, in tliat to which it is sent or re
moved.

266. If indictment be for felony, def, nuant must be present;
if the information for misdemeanor, he may appear by
counsel.

267. When personal appearance is tiecessary, if defendant
be in custody, he trust be brought before the court.

268. If disqharged ou bail, or deposit, bench warrant to
issue.

269. Bench warrant, by whom and how issued.

270. Form of bench warrant.

271. Direction iu bench warrant, if indictment be for misde
meanor,

272. If offense be bailable, order for bail to be endorsed on
bench warrant.

273. Bench warrant, how served.

274. Proceedings on bench warrant, when defendant is

brought before a magistrate of auother county.
275. Ordering defendant iuto custody, or increasing bail,

when indictment is for felony.

276. Defendant if present, to be committed, if not, bench
warrant to issue.

277. Defendant appearing for arraignment without counsel,
to be informed of his right to counsel.

278. Court to assign counsel for defendant.

279. Compensation allowed counsel.

280. Arraignment, how made.

281. Defendant to be informed, if the name in the indict
ment be not his «rue name, he must then declare it.

282. If he give no other name, to be proceeded against by
the name in the indictment or information.

283. If he give another name, subsequent proceedings to be
had by that name, referring to name in the indict
ment or information,

281. Time allowed defendant, to answer indictment or infor
mation.

285. How defendant may answer indictment or information.
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Sec. 2Gf>. When the indictment or information is filed, the Defendant must
bo arraigned

defendant must bo arraigned thereon.

Sec. 2G6. If the indictment be for a felony the defendant nrm-wony
uVftnidatit must

must be personally present; but if 01 information for a mis- i*>i>rescnt
demeanor only, his personal appearance is unnecessary, and ho

may appear upon the arraignment by counsel.

Sec. 2G7. When his personal appearance is necessary, if he when personal
\
111 .

appearance is
be in custody, the court may direct the officer in whose custody uec«sary

he is, to brin;* him before it to be arraigned; and' the officer

must' do so accordingly.

Sec. 208. If the defendant have been discharged on bail, or irdiKkacged° oil O-iil
have deposited money instead thereof, and do not appear to be

arraigned, when his personal attendance is necessary, the court

in addition to 1110 forfeiture of .the undertaking of hail or of

the money deposited, may direct the clerk to issue a bench

warrant for his arrest.

See. 269. The clerk, on the application of the district attor- iwii warrant,

ney may accordingly at any time after the order, whether the
k-,,'w')0n"!"3Ue<l

court be setting or not, issue a bench warrant into one or more

counties.

Sec. 270. The bench warrant upon the indictment or in for- Formof<»m«

mation, must if the offense be a felony, be substantially in the

following form : 1

" County of Yankton, [or as the case may be.]
"In the name of the. people of the Territory of Dakota.
To any sheriff, constable or marshal in this Territory:

day of . f-suAL] 186 , in the district court of the

An indictment or uifm mation having been fuuncLon the
crfunty of .[or as the case may be,] charging C. D. with

the crime of [designating it generally.]

uYou are therefore commanded forthwith to arrest the a,bove

named C. D., and bring him before that court, to answer the

indictment; or if the court have adjourned for the term, that
you deliver him into the custody of the sheriff of the county of

Yankton.

"City [or town] of , the day of , 18G .

l;
By order of the court,

E. F., clerk."
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Direction, if
for misdemeanor

If offense be
bailable

How served

Proceeding in
certain cages

Sec. 271. If the offense be a misdemeanor, the bench war
rant must be in a similar form, adding to the body thereof a

direction to the following effect : " or if he require it
,

that you

take him before any magistrate in that county, or in the county

in which you arrest him, that he may give bail to answer the

indictment."

Sec- 272. If the offense charged be bailable, the court, upon
directing the bench warrant to issue, must fix the amount of

bail ; and an endorsement must be made upon the bench war

rant and signed by the clerk, to the following effect :

"The defendant is to be admitted to bail in the sum of —~—

dollars."

Sec. 273. The bench warrant may be served in any county,

in the same manner as a warrant of arrest, except, that when

served in another county it need not be endorsed b
y
a mag

istrate of that county.

Sec. 274. If the defendant be brought before a magistrate
of another county for the purpose of giving bail, the magistrate
must proceed in respect thereto, in the same manner as if the
defendant had been brought before him upon a warrant of ar

rest, and the same proceedings may be had thereon as provided

in section 121 to 124, both inclusive.

Sec. 275. When the indictment is for a felony, and the de

fendant, before the finding thereof, has given bail for his ap

pearance to answer the charge, the court, to which the indict-

ment is presented, or sent or removed for trial, may order tho

defendant to be committed to actual custody, either without

bail, or unless he give bail ■ in an increased amount, to be

specified in the order.

Sec. 27G. If tho defendant be present when the order is

made, he must be forthwith committed accordingly. If he be
not present, a bench warrant must be issued and proceeded

upon in the manner provided in this chapter.

Appearing for Sec. 277. If the defendant appear for arraignment, without
arraignment .. , . e

ii,

. . ...
without counsel counsel, lie must be informed by the court that i; is 1ns eight to

have counsel before being arraigned, and must be asked if he
desire the aid of counsel,

Ordering
defendant into
custody

Defendant If

present to be
committed
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Sec. 278. Upon the arraignment of any defendant, if it ap- Court t» saiga

pears to the court before which such arraignment is had, that

the defendant is unable to procure counsel to conduct his de

fense, it shall be the duty of the court to assign to said de

fendant any member of the bar he may select as hia counsel

in said cause.

Sec. 279. -Attorneys so assigned shall be, by the court, allowed compensation

the following compensation :

In capital cases, fifty dollars ; in all other felonies, twenty-
five dollars ;

In misdemeanors, fifteen dollars; which shall be paid out of
the treasury of the proper county.

Sec. 280. The arraignment must be made by the court, or Arraicnment,° •* '
how made

by the clerk or district attorney, under its direction, and con

sists in reading the indictment to the defendant, a^d delivering

to him, if he requires it
,
a copy theieof and of the endorse*

ments thereon, including the list of witnesses endorsed on it

or appended thereto, as provided in section 229, and asking
hire whether he pleads guilty or not guilty to the indictment*

Sec. 281. When the defendant is arraigned, he must be in- Must be
formed that if the name b

y which he is indicted be not his\ on indictment^
_ , liis true name

true name, he must then declare ins true name or bo proceed

ed against by the name in the indictment or information.

Sec. 282. If he gives no other name, the court 'may proceed irnegiveno
. . , other name

accordingly.

Sec. 283. If he allege that another name is his true name, I'negive
. #

- another nam©

the court must direct an entry thereof in the minutes of the

arraignment; and the subsequent proceedings on the indict

ment or information may be had against him by* that name,

referring also to the name by which ho is indicted.

Sec. 284. If, on the arraignment, the defendant require it, Time allowed *»-^ ' answer 4c.

he must be allowed until the next day, or such further time

may be allowed him as the court may deem reasonable, fo an

swer the indictment or information.

Sec. 285. If the defendant do not require time, as provided'/ , r How, answer

in the last section, or if he do, then on the next day, or at such may do ma**

further d»y as the court may have allowed him, he may, in an>
swer to the arraignment, either movo the oourt to set aside the

indictment or information or may demur or plead thereto.
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CHAPTER V.

SETTING ASIDE THE INDICTMENT OR INFORMATION.

Section 28G. Indictment or information when set aside on motion

287. Defendant, when precluded from objecting to indict

ment or information in any other manner,

288. Motion, when heard.

289. If denied, defendant must immediately demur or
plead.

290. If granted, defendant discharged, unless the case be
submitted to the same or another grand jury.

291. Effect of order for ro -submission.

292. New indictment in such case, when to be found.

293. Order to set aside indictment, u bar to another prose

cution.

ina'c'mflntniioa See. 286. The i n <1i c t TD oTit or informntion must be set aside
motion (}y tlie court in which the defendant is arraigned, and upon his

motion, in either of die following cases:

1, When it is not found, endorsed and presented or filed a3

prescribed in this act ;

2, When the names of the witnesses examined before the

grand jury, or whose depositions may have been read before
them, are not inserted at the foot of the indictment, or en-

. dorsed thereon ;'

3, "When a person is permitted to be present during the ses

sion of the grand jury, while the charge embraced in the in
dictment is under cousideiatio.:, except as provided in section

224.

■when prrcimica Sec. 287. If the motion to set aside the indictment be not
made, the defendant is precluded from afterwards taking the

objections mentioned in the last section.

Motion, when Sec. 28-8. The motion must be heard at the time of the ar-
tieard

raignment, unless for good cause the court postpone the hear"

ing to another time.

ifjomcd Sec. 289. If the motion be denied, the defendant must im
mediately answer the indictment or information either bj de*
marring or pleading thereto.
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Sec. 290. If ttic motion be grunted. tUe court must order jr granted
that the defeadanr, if in custody, be discharged therefrom, or
if admitted to bail, that his bail be exonerated, or if he hove
deposited money instead of bail, that the money be refunded
to him ; unless it direct that the case be re-subinitted to the
same, or another grand jury, or that the district attorney file a
Dew information.

Sec. 291. If tli e court direct that the case be resubmitted, '"ff"'0'
. ' fur resub

the defendant^ if already in custody, must so remain, unless
ho be admitted to' bail ; or if already admitted to bail, or money
have been deposited instead thereof, the bail or money is an-

Bwerable for the appearance of the defendant to answer a new
indictment or information.

Sec. 292. Unless a new indictment or information be found New indictment,.^ , iu su.li case
before the next grand jary of the county is discharged, the
court must, on the discharge of suck-grand jury, discharge the
defendant.

Sec. 29S. An order to set aside an indictment or infornia- om«k to ««t....... i . . r ■ i'Jo Indictmonltion, as provided in this chapter, is no bar to a iuturo nrosecu° "° '•• '»'«»

tion for the same offense.

CHAPTER VI.

UEMUItRER..

Section 294. On'y pleading for defendant, is demurrer or plija..
295. Demurrer or plea, when put in.

206. Grounds of demurrer,

297. Demurrer, how put in, and its form.

298. When heard.

299. Judgment on demurrer'.
3U0. If allowed, judgment a bar to another prosecution, un

less direction that the case be rc submitted to the same

or another gruud jury.
301. If a re-submission not ordered, defendant discharged.
302. Proceedings, if re submission ordered.
303. If demurrer disallowed, defendant may be permitted to
plead. Wlien lie must do so, and effect of his oui is-»
sion.

304. When objections, forming ground of demurrer, may
be taken at the trial, or in arrest of judgment.
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Sec. 294. The only pleading on the part of the defendant

is either a demurrer or a plea.

Sec. 295, Both the demurrer and the plea must be put in in

open court, either at the time of the arraignment, or at such

other time as may be allowed to the defendant for that pur

pose.

Sec. 296. The defendant may demur to the indictment or

information when it appears upon the face thereof, either:

1, That the grand jury by which it was found, <or in case of
an information, that the district attorney had no legal authority

to inquire into the offense charged, by reason of it3 not being
within the local jurisdiction of the county,

2, That it does not substantially conform to the requirements

of this act ;

3, That more than one offense is charged in the indictment

or information ;

4, That the fucts stated do not constitute a public offense;

5, That the indictment or information contains any matter,

which, if true, would constitute a legal justification or excuse
of the offense charged; or other legal bar to the prosecution.

Sec. 297. The demurrer must be in writing, signed either

by the defendant or his counsel, and filed. It must distinctly
specify the ground of the objection to the indictment or infor

mation, or it may be disregarded.

Sec. 298. Upon the demurrer being filed, the objections pre

sented thereby, must be heard, either immediately or at such

time as the court may appoint.

Sec. 299. Upon considering the demurrer, the court must

give judgment, either sustaining or overruling it ; and an order

to that effect must be entered upoa^the minutes.

Sec. 300. If the demurrer be sustained, the judgment is final
upon the indictment or information demurred to, and is a bar

to another prosecution for the same offense, unless the court,

being of opinion that the objection on which the demurrer is

sustained may be avoided in a new indictment or information,

direct the case to be resubmitted to the same or another grand

jury, or in case of an information, to the district attorney.
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mag DB **keB

Sec. 301. If the court do not direct the case to be re-submitted, if a
-r • J l ti" i

' i • re-submitsioa
the defendiint, if in custody, must be discharged, or if admit- not ordered
ted to bail, his bail is exonerated, or if he have deposited mone;v
instead of bail, the money must be refunded to him.

Sec. 302. If the court direct that the case be submitted proceeding-,
. tiii if ordered

anew, the same proceedings must be had tnereon as are pre*

scribed in this act.

Sec. 303. If the demurrer be overruled, the court must per-. Tfd„mnrrer
mit the defendant, at his election, to plead ; which he must do

dlsallowed

forthwith, or at such time as the court may allow. If he do
not plead, the court must enter a plea of >not guilty for him

and proceed to the trial of the cause.

Sec. 301. When the objections mentioned in section 296, when objecti»M

appear upon the face of the indictment or information, they can

only be taken by demurrer, except that the objection to the

jurisdiction of the court over the subject of the indictment or

information or that the facts stated do not Constitute a public

offense, maybe taken at the, trial, under the plea of not guilty, and

in arrest of judgment.

CHAPTER VII.

PLEA.

Section 305. The different kinds of pleas.
306. Plea, how put in.

307. Its form.

308. Plea of guilty, how put in.

309. It may be withdrawn, by permission of the couit,
310. What is denied by a plea of not guilty.
311. What may be given in evidence under it.

312. 313. What is deemed a former acquittal.
314. Conviction or acquittal on indictment for offense con»

sisting of different degree, when a bar to another in
dictment,

Sec. 805, There are three kinds of pleas to an indictment or

information. A plea of:
1, Guilty ;

2, Not guilty ;

Plois— dlfftr.nl
kinds
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How put in

its form

Plea of gttirly^
h.w put in
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whose icrnu'ssi. c
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3, A former judgment of conviction or acquittal of the

offense charged; which may bo pleaded cither with or without

the ['lea of not guilty.

Sec. 306. Every plea must bo oral, and must be entered

upon the minutes of the court.

Sec. 307. The plea must be entered in substantially the fol

lowing form :

1, If the defendant plead guilty :—'"The defendant pleads
that he is guilty of the offense charged in this indictment or in

formation;''

2, If he plead not guilty :—"The defendant pleads that he-
is not guilty of the offense charged in this indictment or infor

mation ;"

3, If he plead a former conviction or acquittal :— "The de*
fondant plmd-i that he has already been convicted [n? acquit

ted, as the case may be.] of the offense charged in this indict-

merit or information, by the judgment of the [naming

it
] rendered at , [naming the place.} on the day

of

Sec. 308. A plea of guilty can in no case be put in,, except

b
y the defendant himself in open court, unless upon an indict

ment or information against a corporation ; in which case it

can be put in by counsel.

Sec 309. The court may, at any time before judgment upon

a plea of guilty, permit it to he withdrawn, and a pl«a of not

guilty substituted.

Sec. 310. The plea of not guilty is a denial of every mate

rial allegation in the indictment or information.

Sec. 311. All matters of fact, tending to es'ablish a defense

other than that specified in the third sub-division of section

305, may be given in evidence under the plea of not guiity.

Sec. 312. If the defendant were formerly acquitted on the
ground of a variance between the indictment or information

and the proof, or the indictment or information were dismissed

upon an objection to its form or substance, without a judg«

ment ot acquittal, it is not an acquittal of the same offense.
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Sec. SIS. When, however, he was acquitted on tho merits, same

he is deemed acquitted of the same offense, notwithstanding a

defect in form or substance in the indictment or information on

which ho was acquitted.

Sec. 314. When the defendant shall have been convicted or conviction or

acquitted upon an indictment or information for an offense
ac4U"tMStC

consisting of different degrees, the conviction or acquittal is a

bar to anofher indictment or information for the offense charged

in the former, o-r for any inferior degree of that offense, or for

an attempt to commit the same, or for an offense necessarily

included therein, of which he might have been convicted under

that indictment or information.

CHAPTER VIII.

REMOVAL OF THE ACTION BEFORE TRIAL.

Section 315. Existing writs and proceedings to remove indictment
before trial abolished.

316. When, and in what cases indictment may be removed

before trial.

317. Order of removal to be filed, and pleadings and pro

ceedings to be transmitted,

318. Proceedings on removal, if defendant be in custody.
319. Order for removal must be filed before a juror is

sworn. Authority of the court to which the indict-"

ment is removed.

Sec. 315. All writs and other proceedings heretofore exist- Existing writ*
ing, for the removal of criminal actions prosecuted by 'indict* %£I"oeet6 f
merit, from one court to another before trial, are abolished ;
and the only mode of removing a criminal action, prosecuted by
indictment or information, from one court to another, before
trial, is that prescribed by this chapter.

Sec. 316. A criminal action prosecuted by indictment or indictment m«y
• r - . r • l . 1 i- / 00 re.noved — iiiinformation may at any tune before trial, on the application of wuatcases
the defendant, be removed from the court in which it is pend

ing.

, S.x.. oil. If the court order the removal cf the action, a eer- 0rdcr of rem0Tll]
|f£--i copy of tho order for that purpose must be delivered to

"b^16'1
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and filed by the clerk of the court where the indictment or in

formation is pending ; who must thereupon transmit the game

with a certified copy of the pleadings and proceedings in the

action, including the undertakings for the appearance of the

defendant or of the witnesses, to the court to which the action

is removed.

Sec. 818. If the defendant be in custody, and the removal
be to another county than that where the indictment or infor

mation is pending, the order must provide for the removal of

the defendant, by the sheriff of the county where he is impris

oned, to the custody of the proper officer of the county to

which the action is removed ; and he must be removed accord

ing to the terms of such order.

Sec. 319. An order for the removal of the action is of no
effect, unless a certified copy thereof be filed, as required by
section 318, before a jury is sworn to try the indictment or in
formation. The court to which it is removed, must thereupon

proceed to trial and judgment therein.

TITLE VI.

OP THE PROCEEDINGS ON THE INDICTMENT OK INFORMATION

BEFORE TRIAL.

Chapter I. The mode of trial.
II. Formation cf the trial jury.
III. Postponement of the trial.
IV. Challenging the jury.

CHAPTER I.

THE MODE OF TRIAL.

Section 320. Issue of fact defined.

321. How tried.

322. On trial for a misdemeanor, defendant may appear by
counsel. In felony his personal appearance is neces
sary. •
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Sec. 320. An issue of fact arises : issneoftact
t tt i c •! defined
1, Upon a plea of not guilty, or

2, Upon a plea of a former conviction or acquittal of the

same offense.

Sec. 321. An issue of fact must be tried by a jury of the Howtrka

■county in which the indictment or information was found unless

the aetion be removed, by order of the district court, into the

district court of another county.

Sec. 322. If the indictment or information be for a misde- ontriairor
misdemeanor

meanor, the trial may be had in the absence of the defendant may appear t>y' •> connael— if for

if he appear by counsel ; but if for a felony, he must be per*
«onally present.

CHAPTER II.

FORMATION OF TUE TRIAL JURY.

Section 323. Jurors in district courts.

324. Ballots of the jurors returned, to be deposited in a
box.

325. When indictment or information called for trial, names
of j urors to be called. Proceedings as to those who
are absent.

326. Drawing the jury.

327. 328. Ballots of jurors drawn, how disposed of.'
329. Ballots of absent jurors, how disposed.
330. If. twenty-four jurcrs not present, court must, order

sheriff to summon others.

a'3). 'their names to be deposited in a box.
33:2. Drawing of a jury thereon.

333. Of whom the jury consist.
33 J. Talesmen how ordered and summoned.

Sec. 323. The jurors duly drawn and summoned for the trial Juror,jn
of issues of fact in actions at law, at a district court, are also ,lt>"r":t cour,s

the jurors for the trial of issues of fact upon indictment or
information at the district court held at the same time.

Sec. 324. At the opening of the court, the clerk must pre- Baiiou
pare separate ballots, containing the names of the persons re

turned as jurors, which must be folded as nearly alike as pos-
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sible, and so that the same cannot be seen, and must deposit

them in a. sufficient box.

Named of juror* Sec. 825. When- the cause is called for trial, and before
may »e <aiieij

drawing the jury,, either party may require the names of all

the jurors in the panel to be called, and that an attachment

issue against those who are absent; but the court may, in its

discretion, wait or not, for the return of the attachment,

Rawing juij; Sec. 32$. Before the name of, any juror is drawn, the box

must be. closed and shaken, so as to intermingle the ballots

therein. The clerk must then, without looking at the ballots,
draw them from the box through a hole in the lid, so large

only as conveniently to admit the hand.

Ballots drawn, Sec. 327,'. When the jury is completed, the ballots contain-
Uow deposed of

jjjg. the names of the jurors sworn, must belaid aside, and,

kept apart from the ballots containing the names of the other

jurors, until the jury so sworn is discharged.

Slme Sec. 328. After the jury are so discharged; the ballots, con
taining their names must be again folded and returned to the

box ; and so on, as often as a trial is had.

Baiiota of Sec. 329. If a juror be absent when his name is drawn,, or
uwdispoMd'of De set aside, or excused from serving on the trial, (he ballot

containing his name must be folded and. returned to the box as

soon as the- jury is sworn.

if twoniy-fow Sec. 300. When a jury hr.s been duly summoned, if
,

upon

preiont0* calling the cause fur trial, twenty-four of the jurors summoned

do not appear, the court mu3t order the sheriff to summon from

the bystanders as many persons as it un.y think proper, at

least sufficient to make twenty-four jurors, from whom a jury
for the trial of the cause must he selected..

Sec. 331. The names of the persons summoned to comrjlete
Namos to bo- 1

deposit** in a - the jury must be written on distinct; pieces of paper, folded
each as nearly alike as possible, and so that the name cannot

be seen, and must be deposited in the box mentioned in sec

tion 324.

P''»»wns of -a.
Sec. 332. The clerk must thereupon,, under the direction o

f

jurr Hereon the court, publicly draw out of the box so many of the ballots,

one after another, as. are sufficient to form the jury.
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Sec. 333. The jury consists of twelve men, tihostm as pre- otwuomtue
scribed in this chapter, a id sworn to try anl determine the
-issue by a unanimous verdict.

Sec. 334. If a sufficient number cannot be obtained from the Taxman how
, - ordered andbox to form a jury, the court may, as often as is necessary, or

der the sheriff to summon from the bystanders so many per
sons qualified to serve as jurors as it deems sufficient to form a
jury. The jurors so summoned must be called from the list re
turned by the sheiiff, and so many of them not excused or dis
charged, as may be necessary to complete the jury must be im-
panHeled and sworn.

CHAPTER III,

POSTPONEMENT OP THE TRIAL.

Section 335. When and how ordered. Affidavits to be filed.
336. If defendant appear for trial, and cause for postpone*

mentbe not shown fry district attorney, indictment or
information to be discharged unless otherwise spe*
cklly ordered.

337. Effect of the discharge.

When and now
Sec. 335. When an indictment or information is called for
trial, or at any time previous thereto, the court may, upon suf- orderei

ficient cause shown by either party, direct the trial to be post*
poned to another day in the same term, or to another term. The
affidavits read on both sides upon the application, must at the Affidavit* <„ &«
same time be filed with the clerk.

Sec. 336. If, when the cause is called for trial, the defend*r • t it • o • If defendantant appear for trial and no sufficient cause for postponing the *«• tn»i
same be shown by the district attorney, the court must order
the defendant to be discharged, unless being of opinion that
the public interests require the defendant to be !etained for
trial, it direct him to be so retained.

See. 337. If the court order the defendant to be discharged, Bffwt
the order is not a bar to another prosecution for the same of- dlKliarEe

fense, unless the court so direct ; in which case judgment of

acquittal must be entered.
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CHAPTER IV.

CHALLENGING THE JURY.

Section 338, Definition and division of challenges.

339. When there arc several defendants, they must unite in

their challenges.

340. Challense to the panel defined.

341. Upon what founded.

342. When and how taken.

343. If sufficiency of the facts be denied, adverse party may
except. Exceptions how made and tried.

344. If exception overruled, court may allow denial of chal
lenge. It' allowed, may permit challenge to be

amended.

345. Denial of challenge, how made, and trial thereof.

346. Who may be examined on trial of challenge.

347. If challenge allowed, jury to be discharged. If disal
lowed, jury to be impannelrd.

348. Defendant to be informed of his right to challenge an

individual juror.

349. Kinds of challenge to individual jurcrs.

350. Challenge, when taken.

351. Peremptory challenge, what, and how taken.

352. Number of peremptory challenges to which defendant

is entitled.

353. Challenge for cause, by whom taken.

354. Definition and ki:;ds of challenge for cause.

355. General cause for challenge.

356. Particular causes of challenge.

357. G- ounds of challenge for iuip'ied bias.

358. Grounds of challenge for actual bias.

359. Exemption not a ground of challenge.

360. Causes of challenge, how stated.

361. Exceptions to challenge and denial thereof.

362. Challenge, how tried, if denied.
363. Triers, how appointed. Majority may decide.
364. Oath of triers.

365. Juror challenged may be examined as a witness,
366. Rules of evidence on tria: of cha'ltnge.
367. Challenge for implied bias, how determined.

368. Instructions to triers on challenge for actual biaa.
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Section 369. Verdict, of triers, and its effeci.

370. Challenge, first by defendant, and then by the people,

Each must exhaust challenges before the other begins,

371. Order of challenges.
372. Peremptory challenges may be taken after challenges

on both sides exhausted.

Sec. 338. A challenge is an objection to the trial jurors, Definition of° * " challenges

and is of two kinds : di»itiono«

1, To the panel ;
2, To an individual juror.

Sec. 339. When several defendants are tried together, they whenttwn*"

cannot sever their challenges, but must join therein. aeiendwu

Sec. 340. A challenge to the panel is an objection made to challenge to
. .

"
. pauel, defined

all the trial jurors returned, and may be taken by either party.

Sec. 341. A challenge to the panel can be founded only on upon what
a material departure from the forms prescribed by the code of
civil procedure, in respect to the drawing and return of the

jury, or on the intentional omission of the sheriff to summon
one or more of the jurors drawn.

Sec. 342. A challenge to the panel must be taken before the when and how
jury is sworn, and must be in writing, specifying plainly and

ta"en

distinctly the facts constituting the ground of challenge.

Sec. 343. If the sufficiency of the facts alleged as a ground sufficiency
of challenge be denied, the adverse party may except to the

challenge. The exception need not be in writing, but must bo

entered upon the minutes of the court ; and thereupon the

court must proceed to try the sufficiency of the challenge, ass

Burning the facts alleged therein to be true.

Sec. 344. If, on the exception, the court deem the chal- ifexception
lenge sufficient, it may, if justice require it

,

permit the party ma/aiiow ic.

excepting to withdraw his exception, and to deny the facts al

leged in the challenge. If the exception be allowed, the court
may, in like manner, permit an amendment of the challenge.

Sec. 345. If the challenge be denied, the denial may, in peniaiot
... .

ii,

, . challenge-how
like manner, be oral, and must be entered upon the minutes made— trialr thereof

o
f

the court; and the court must proceed to try the question

o
f

fact.

6*
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Who may to

If challenge
allowed

Defendant to be
Informed of right

Kinds of
challenge

Challenge,
when taken

Peremptory
challenge— what
—how taken

Kamber of

Challenge for
cause

Kinds of

Sec. 346. Upon the trial of the challenge, the officers,

whether judicial or ministerial, whose irregularity is complained
of, as well as any other persons, may be exa-jiined to prove or

disprove the facts alleged as the ground of the challenge.

Sen. 347. If, either upon an exception fro the challenge, or a
denial of the facts, the challenge be allowed, the court must

discharge the jury, so far as the trial of the cause in question
is concerned ; and another jury for the trial thereof can be
summoned for the same term from the bystanders. If" it be
disallowed, the court must direct the jury to be irrpanneled.

Sec. 348. Before a juror is called, the defendant must be

informed by the court, or under its direction, that if lie intend
to challenge an individual juror, he must do so when the juror

appears, and before he is sworn.

Sec. 349. A challenge to an individual juror, is either :
1, Peremptory, or

2, For cpuse.

Sec. 350. It must be taken when the juror appears, and be
fore he is sworn ; but the court may, for good cause, permit it

to be taken after the juror is sworn, and before the jury is com

pleted.

Sec. 351. A peremptory challenge can be taken by the de-«
fendant only, and may be oral. It is an objection to a juror
for which no reason need be given, but upon which the court

must exclude him.

Sec. 352. If the offense charged be punishable with death or
imprisonment in a state prison for life, the defendant is entitled

to twenty peremptory challenges. In other felonies ten chal

lenges are allowed. On a trial of any misdemeanor he is enti

tled to five peremptory challenges.

Sec. 353. A challenge for cause may be taken either by the
people or the defendant.

Sec. 354. It is an objection to a particular juror, and is
either :

1, General, that the juror is disqualified from serving in the

case on trial ;

2, Particular, that he is disqualified from serving in any case
on trial.
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Sec. 355. General causes- of challenges are : General cm—° for
1, A conviction for a felony ;
2, A want of any of the qualifications prescribed by the

■code of civil procedure, to render a person u competent juror ;
3, Unsoundness of mind, or such defect in the faculties of

the mind or organs of the body, as renders him incapable of

performing the duties of a juror.

Sec. 356. Particular cause of challenge are of two kinds : Particm«
causes fur

1, For such a bias, as when the existence of the facts is as~
cerrained, in judgment of law disqualifies the juror, and which

is known in this code as implied bias ;
2, For the existence of a state of mind on the part of the
juror, in reference to the case, or to either party, 'which satis«
fies the triers, in the exercise of a sound discretion, that he

cannot try the issue impartially •without prejudice to the sub

stantial rights of party challenging, and which is known in this

code as actual bias.

Sec. 357. A challenge for implied bias may be taken for all Grounds <x
■or any of the following causes, and for no other: impn'd*«I»

1, Consanguinity or affinity within the sixth degree of the

civil law, inclusive, to the person alleged to be injured by
whose c iHQulaint the prosecution was instituted, or to the de

fendant ,

2, Standing in the relation of guardian and ward, attorney

and client, master and servant, or landlord and tenant, or be

ing a member of the family of the defendant, cr of the person

alleged to be injured by the offense charged, or on whose conii

plaint t lie prosecution was instituted, or in his employment on

wages ;

3, Being a party adverse to the defendant in a civil action,
cr having complained against, or been accused by him in a
■criminal prosecution;

4, Having served on the grand jury which found the indict*

ment, or on a coroner's jury which inquired into the death of a

person whose death is the subject of the indictment ;

5, Having served on a trial jury which has tried another

person for the indeutical offense charged in the indictment;

{
J, Having been one of the jury formerly sworn to try tho

same indictment or information, and whose verdict wa3 set
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Grounds of
challenge for
actual bias

Exemption not a
ground for
challenge

Causes, bow
stated

Exceptions
and denial

Challenge, how
tried

Triers, how
appointed
majority may
decide

Oatb of trier

aside, or which was discharged without a verdict, after the cause

was submitted to it ;

7, Having served as a juror in a civil action brought

against the defendant for the act charged as an offense ;

8, If the offense charged be punishable with death, the en
tertaining of such conscientious opinions as would preclude his

finding the defendant guilty ; in which case he shall neither be

permitted nor compelled to serve as a juror.

Sec. 358. A challenge for actual bias may be taken for the
cause mentioned in the second subdivision cf section 856, and
for no other cause.

Sec. 359. An exemption from service on a jury is not a
cause of challenge, but the privilege of the person exempted.

Sec. 300. In a challenge for implied bias, one or more of
the causes slated in section 357 must be alleged. In a chal

lenge for actual Lias, the cause stated in the second subdivision

of section 35G must be alleged. In either cases, the challenge
may be oral, but must be entered upon the minutes of the
court.

Sec. 361. The adverse party may except to the challenge
in the same manner as to a challenge to the pane), and the

same proceedings must be had thereon as prescribed in section

343; except that if the exception be allowed the juror must
be excluded. The adverse party may also orally deny the
facts alleged as the ground of challenge.

Sec. 362. If the facts be denied, the challenge must be tried
as follows :

1, If it be for implied bias, by the court >
2, If it be for actual bias, by triers.
Sec. 303. The triers are three impartial persons,, not on the

jury panel, appointed by the court. All challenges for actual
bias must be tried by the triers thus appointed, a majority of
whom may decide.

Sec. 36-1. The triers must bo sworn, generally, to inquire
whether or not the several persons who may be challenged, and
in respect to whom the challenges shall be given to them in

charge, are true, and to decide the same according to the evi*

dence.
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Sec. 365. Upon the trial of a challenge-to an individual juror challenged
. i iii'i i • i . may be examined

juror, the iuror challenged may be examined as a witness to as a witness

prove or disprove the challenge ; and is bound to answer every

question pertinent to the inquiry therein.

Sec. 366. Other witnesses may also be examined on either Rciesof

side ; and the rules of evidence applicable to the trial of other
issues, govern the admission or exclusion of testimony, on the

trial of the challenge.

Sec. 367. On the trial of a challenge for implied bias, the challenge for° r implied bias,
court must determine the law and the fact, and must either how

allow or disallow the challenge, and direct an entry according

ly upon the minutes.

Sec. 368. On the trial of a challenge for actual bias, when instructions, to.

the evidence is concluded, the court must instruct the triers

that it is their duty to find the challenge true, if the evidence
establishes the existence of a state of mind on the part of the

juror, i.i reference to the case or to either party, which satisfies
them in the exercise of a sound discretion, that he cannot try
the issue impartially and without prejudice to the substantial

rights of the party challenging ; and that if otherwise, they
must find the challenge not true. The court can give them no

other instruction.

Sec. 369. The triers must thereupon find the challenge verdict of Mm

either true or not true; and their decision is final. If they
find it true the juror must be excluded.

Sec. 370. All challenges to an individual juror, except per- challenge, a«t
i i iiii °y defendant

emptory, must be taken, first by the defendant, and then bv the then by people,
, each must

people ; and each party must exhaust all his challenges before oxbaust

the other begir.s.

Sec. 371. The challenges of either party need not all be order of
taken at onc e ; but they must be taken separately, in the foL

cbalIengel

lowing order, including in each challenge all the causes of

challenge belonging to the same class :

1, To the panel ;

2, To an individual juror for a general disqualification ;

3, To an individual juror for implied bias ;

4, To an individual juror for actual bias.
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s-eremptory Sec. 372. If nil the challenges on both sides be disallowed,
uuleflf"? the defendant may still take a peremptory challenge, unlesi

the peremptory challenges be exhausted.

TITLE VIL

Of THE TUIAL.

Chapter I. The trial.

II. Conduct of the jury after the cause is submitted t»
them.

III. The verdict.

CHAPTER I.

THE TRIAL.

Section 373, 374. In what order trial to proceed.

375. Number of counsel who may argue the cause to the

jury.

376. Defendant presumed innocent until contrary proved.

In case of reasonable doubt entitled to acquittal.
877. When reasonable doubt of which degree he is guilty,

he must be convicted of the lowest.

378. Separate trial of defendants joiutly indicted or prose
cuted.

379, 380. Discharging one of several defendants before ver

dict, that he may be a witness. Effect of the dis

charge,

381. llules of evidence in civil cases applicable in criminal

cases •except where otherwise provided in this code.

■382. Confession of defendant, when evidence, and its effect.

383, 384. Evidence od trial for treason.

385. Evidence on trial for conspiracy.

386. Evideuce on trial for rape, or the ciime against na

ture,

387. Conviction cannot be had on testimony of accomplice,
unless corroboratpd.
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Section 388-. Oo. trial foi>· false pretences: no, e-vidence of pretencP.s, 
ad•lllissable-, uuless. in writiog. B:ut this section not. 
applicable to. prosecutfoo fol'- falsely representing or· 
pcrsonating another, nnd in sucil. characte11 receiving· 
money o:· property. 

389 .. Conviction. oann.ot be- had for abduction or seduction
unless teflim.ouy of' person injured. be co1,robor:itcd. 

890. If testimony. show higher o{fonse- than, th:!t charged,.
court may d,ischargc-jury_, an.cl. hold defendant to an•
swel' 11. new indictment. 

391. If uew, indictment not found;. defendant to. be rc•tl'iedi
on the Ol'iginal io:iictment.

392. Court ru:iy ciischarge j_,ury, where it: lias no- j,u�·isdiction,
of the- offense, or the fauts do. not constitute :in.
offense. 

393. Proceedings, if jury discharged for want of j'w·isdic_t ion, 
of tho offense, when commit.tcd out of the te-:r.ltory. 

394, 3�5. Proceedings in such case, when. offense commit-. 
ted in the Tenitory., 

396, 3�17. Proceedings, if jury dischatgod. because the·f'uots. · 
do not couulitutc an offense. 

398. When evidence on either side is closed; court· may :id:.... 
vise acquilt.ul. Effect of tbe advice. 

399. View of perlllissiou,. when ordered,. and. how con-.
ducted:

4.00. Knowledge- of j_.uror·to, be declared iil court :wd juror.
to be sworn as witness. 

401. Jurors may bu permitted to- separate during, the trial •.
If kept together, oath of the-officers.

'102 .. J u-:-ors not to con verso- tog<:>ll1er on the-subject of. the 
trio.I, oor form au opinion until the cause is submit, 
tcd. 

403. Proceedings whare juror hl'CO�es unnblc- to perform-
l1is duty before.- conclusion of trial.

404. Court to decide- que!';tions of law arising during trinll.

405. Ou indictment fol' libe',jury to determine law nnd fact,

40(3. In all other cases. court to di:!ddo questions of law, sub•-
jcct to right of dcl'cndant to except. 

407.· In charging jury; court to statA all nP.CC!>sary m1ttcrs.
of l,tw, and to inform t.hem that they are the ex.clu.,
sire judges of all questions of fact. 

"l'l 
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Section 408. Jury may decide in court, or retire in the custody of 
officers. Oath of the officers. 

409. When defendant on bail appears for trial, he may be
committed.

, 
In ...-bnt order Sec. 373. The jury having been impanneled and sworn, the 
trh.l to proceed l d f ll . d 

.N'umber of 
couu,el whomayarguo 

tria must procee in the o owrng or er: 
1, If the indictment be for a felony, the clerk or district at .. 

torney must read it, and state the plea of the defenclant to the 
jury. In all other cases,· this formalitj may be dispensed 
with; 

2, The district attorney, ol' other counsel for the people , 
must open the case and offer the evidence in support of the in
dictment or information ; 

3, The defendant or his counsel may then open his defense., 
and offer his evidence in support thereof; 

4, The parties may then, respectively, offer rebutting testi., 
mony only, unless the court, for good reason, in furtherance of 
justice,. or to correct an evident oversight, permit them to offer 
evidence upon their original case; 

5, When the evidence is concluded, unless the case is sub• 
mitted to the jury on e ither side, or on both sides, without ar
gument, the counsel for the people shall commence, and the 
defendant or his counsel shall follow, then the counsel for the 
people shall conclude the argument to the jury ; 

6, The court must then charge the jury, which charge must 
be in writing, to which charge ei ther party may except. 

Sec. 374. When the state of the pleadings requires it, or in 
any other case, for good reasone, and in the sound 1li.scretion 
of the court, the order of trial a_nd argume�t prescribed in tho 
last section may be departed from. 

Sec. 375. If the indictment be for an offense punishable with 
death, three counsel on each side may argue the cause to the 
ju1 y. If it be for any other offense, the court may, in its dis
cretion, restrict the argument to two counsel on each sicle. 

Sec 876. A defendant  in a criminal action is presumed toDdendaril • 
prcsumed

1 be 1·nnocent until the contrary be proved, and in cnse of o. rea-Jonocent n ca•• 
���t��onabl• sonable doubt as to whether his guilt is satisfactorily shown,

he is entitled ,to be acquitted.
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Sec. 377. When it appears that a defendant has committed Reasonable
doubt of which

a public offense, and there is reasonable ground of doubt in de='reo

which of two or more degrees he is guilty, he can be convicted

of the lowest of those degrees only.

Sec. 378. When two or more defendants arc jointly indicted ?oparate trIll
for a felony, any defendant requiring it

,

must be tried sepa-
or delelldaat»

rately. In other cases defendants jointly prosecuted may be
tried separately or jointly in the discretion of the court.

Sec. 379. When two or more persons are included in the
Di5charging mt

same indictment, or information, the court may, at any time JJ'^ndami
before the defendant has gone into his defense, on the applica-.

btrore vetdM

tion of the district attorney, direct any defendant to be dis

charged from the indictment or information, that he may be a

witness for the people.

Sec. 380. When two or more persons are included in the gsn)9 effect u
same indictment or information, and the court is of opinion diocbars8

that in regard to a particular defendant there is not sufficient

evidence to put him on his defense, it must order him to be dis

charged before the evidence is closed, that he may be a witness

for his co-defendant. The order is an acquittal of the de

fendant discharged, and a bar to another prosecution for the

same offense.

Sec. 881. The rules of evidence in civil cases are applica- Rale8
ble also to criminal ca3es, except as otherwise provided in this JJJS™JJf, jn
code. cotuiQcww

Sec. 382. A confession of a defendant, whether in the course „' Confession

of judicial proceedings or to a private person, cannot be given
in evidence against him when made under the influence of fear

produced by threats, nor is it sufficient to warrant his convic
tion, without additional proof that the offense charged has been

committed.

Sec. 383. Upon a trial for treason, the defendant cannot be, , . . Evidence on
convicted unless upon the testimony of two witnesses to the trialfortreast"'

same overt act, or of one witness to one overt act, and another
witness to a different overt act of the same treason. Hut if

two or more distinct treasons of different kinds br all- g.d in

rent treasons me notthe indictment, t*vo witnesses to pre* „• diff'n
sufficient to waij-nt a conviction.
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for conspiracy

For rap*

Testimony of
accomplice

Trial for fnls-e
pretences

Sonvtctlony
where had

Sec. 384. Upon a trial for treason evidence can-not be ad

mitted of an overt act not expressly charged in the indictment;

nor can the defendant be convicted unless one or more overt

acts be expressly alleged therein.

Sec. 385. Upon a trial for conspiracy, in case where an

overt act is necessary to constitute the offense, the defendant

cannot be convicted, unless one or more acts be express*

ly alleged ia the indictment, nor unless one or more of the acts

alleged be proved, but any other overt act, not alleged in the

indictment, maybe given in evidence.

Sec. 386. Proof ef actual penetration into the body is suf

ficient to sustain an indictment for rape, or for the crime against

nature.

Sec. 387. A conviction can not be had upon the testimony of
an accomplice unless he be corroborated by such other evidence

as tends to connect the defendant with the commission of the

offense, and the corroboration is not sufficient if it merely show
the commission of the offense, or the circumstances thereof.

Sec. 388. Upon a trial for having, with intent to cheat or
defraud another designedly by any false pretense, obtained

the signature of any person to a written instrument, or having
obtained from any person any money, personal property, or

valuable thing, no evidence can be admitted of a false pre
tense expressed orally and unaccompanied by a false token or

writing unless the pretense or some note or memorandum

thereof, be in writing, either subscribed by, or in the hand

writing of the defendant. But this section does not ai ply to a

prosecution for falsely representing or personating another,

and in such assumed character receiving money or prop.crty.

Sec. 389. Upon a trial for inveigling, enticing, or taking

away an unmarried female of previous chaste character, under
the age of twenty-five years, for the purpose of prostitution,
or aiding or assisting therein, or for having, under promise of

marriage, seduced and had illicit connexion with an unmarried
female of previous chaste character, the defendant can not be
eonvicted upon the testimony of the person^ injured unless she
ie corroborated by other evidence tendingj to connect the de-
L.ulant will) the commission of the offens
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Sec 390. If it appear by the testimony that the facts proved n testimony
constitute an offense of a higher nature than that charged in offense'gher
the indictment or information, the court may direct the jury to
be discharged, and all proceedings on the indictment to be sus

pended, and may order the defendant to be committed or con»

tinued on, or admitted to bail to answer any new indictment

or information which may be found against him for the higher

offense.

Sec. 391. If a new prosecution be not commenced for the it new
higher offense at or before the next term, the court must again foundmentD0'

proceed to try the defendant on the original indictment.

Sec. 392. The court may direct the jury to be discharged, court m»y
1 . , ..... _ . „ discharge jury

where it appears that it has not jurisdiction of the offense, or
that the fact as charged in the indictment or information do

not constitute an offense punishable by law.

Sec. 393. If the jury be discharged because the court has Proceedings if
not jurisdiction of the offense charged in the indictment or in»

i»c"arged

formation, and it appears that it was committed out of the ju>

risdiction of this Territory, the court may order the defendant

to be discharged, or to be detained for a reasonable time speci>

fiedin the order, until a communication can be sent by the dis

trict attorney to the chief executive officer of the State, Terri

tory, or district, where the offense was committed.

Sec. 394. If the offense were committed within the exclu- Proceedings in
sive jurisdiction of another county of this Territory, the court

suchcase

must direct the defendant to be committed for such time as it

deems reasonable to await a warrant from the proper county for

his arrest, or if the offense be a misdemeanor only, it may ad
mit him to bail in an undertaking, with sufficient sureties, that

he will, within such time as the court may appoint, render him

self amenable to a warrant for his arrest from the proper

county, and if not sooner arrested thereon, will attend at the
office of the sheriff of the county where the trial was had, at a
time particularly specified in the undertaking, to surrender him
self upon the warrant, if issued, or that his bail will forfeit
such snin as the court, may fix, and to be mentioned in the
undertaking.

Sec. 395. In the case provided for in the laste section the s»"«

ttferk must forthwith transmit a. cortified copy of the, indictment
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or information, and of all the papers in the action, filed with

him, to the district attorney of the proper county, the expenses

of which transmission is chargeable to that county,

n defendant be Sec. 396. If the defendant be not arrested, as provided in
Urov"™/1**

as
section 394, on a warrant from the proper county, he must be

discharged from custody, or his bail in the action be exonera*

ted, or money deposited instead of bail refunded, as the case

may be ; and the sureties in the undertaking mentioned in that

section must be discharged,

it he tc arrested Sec. 397. If he be arrested, the same proceedings must be
same proceedings ... , _ , „ , ,

had thereon as upon the arrest o
t a defendant in another

county, on a warrant of arrest issued b
y a magistrate.

ifjwybe Sec. 398. If the jury be discharged because the facts as
discharged 4c. charged do not constitute an offense punishable by law, the

court must order that the defendant, if in custody, be dis
charged therefrom, or if admitted to bail, that his bail be ex
onerated, or if he have deposited money instead of bail, that
the money deposited be refunded to him, unless in its opinion a

new indictment or information can be framed, upon which the

defendant can be legally convicted, in which case it may direct

that the case be resubmitted to the same or another grand

jury, or in case of misdemeanor to the district attorney of the

proper county.

c»urt mar
^ec- ^' at anv t'me ^teT tne evidence on either side

a<ivue acqnittai jg cl0sed, the court deem it insufficient to warrant a convictioD,

it may advise the jury to acquit the defendant. But the jury
are not bound b

y the advice ; nor can the court, for any cause,
prevent the jury from giving a verdict.

whenit is Sec. 400. When, in the opinion of the court, it is proper that
■bortdTte'w iba7 the jury should view the place in which the offense is charged
I'lace where . . ...... .
orremeis to have been committed, or in which any other material fact
charged to h»vi>" . ,

heen commuted occurred, it may order the jury to be conducted in a bodv, in

the custody of proper officers, to the place, which must be
shown to them by a judge of the court, or by a person appoin
ted b

y the court for that purpose.

Ko one suirere i Sec. 401. The officers must be sworn to suffer no person to

toioeak tojury
s^e&^ t0 or communicate with' the jury, nor to do so them
selves, on any subject connected with the trial, and to return
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them into court without unnecessary delay, or at a specified
time.

Sec. 402. If a juror have any personal knowledge respect- Knowledge ot.... . . , , , i jnrortobe
mg a fact in controversy in a cause, he must declare it in open declared in court

court, during the trial. If, during the retirement of the jury,
a juror declare a fact, which could be evidence in the cause, as
of his own knowledge, the jury must return into court. In
either of these cases, the juror making the statement must be
sworn as a witness and examined in the presence of the

parties.

Sec. 403. The jurors sworn to try an indictment or informa- Jorors may be
tion may, at any time before the submission of the cause to the J^St'^oSth
jury, in the discretion of the court, be permitted to separate,

0 0fflC8™

or be kept in charge of proper officers. The officers must be
sworn to keep the jurors together untirthe next meeting of the

court, to suffer no person to speak to or communicate with

them, nor to do so themselves, on any subject connected with

the trial, and to return them into court at the next meeting
thereof.

Sec. 404. The iury must also, at each adjournment of the
. Jurors not to

court, whether permitted to separate or kept in charge of offii £°°™™on the
cers, be admonished by the court that it is their duty not to ™j*le«tof um

converse among themselves, or to form or express any opinion

thereon, until the case is finally submitted to them.

Sec. 405. If , before the conclusion of the trial, a juror be
come sick, so as to be unable to perform his duty, the court becomes umaie

may order him to be discharged. In that case a new juror
P ormdut5r

may be sworn, and the trial begin anew, or the jury may be
discharged, and a new jury then or afterwards impanneled.
With the consent of defendant the trial may proceed with the
remaining jurors.

Sec. 406. The court must decide all questions of law which
, , . , Court to decide

arise m tne course ot the trial. questions or i«»

Sec, 407. On the trial for libel, the jury have the rio-ht to
determine the law and the fact.

* " on wi 11*1

Sec. 408. On the trial of an indictment or information for
any other offense than libel, questions of law are to be decided

Ia*lloU,MC,l,<"

by the court, saving the right of the defendant to except ques-
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tions of fact by the jury. And although the jury have the

power to find a general verdict, they are bound, nevertheless, to

receive as law what is laid down as such by the court,

incbargug Sec. 409. In charging the jury, the court must state to
state what them all matters of law which it thinks necessary for their

information in giving their verdict; and if it present the facts
of the case, must in addition to what it may deem its duty to

say, inform the jury that they are the exclusive judges of all

questions of fact.

jnrjrmiydecid. Sec. 410. After hearing the charge, the jury may. either de-
—when gjjg jn court) or may retire for deliberation. If they do not

agree without retiring, one or more officers must be sworn, to

keep them together in some private and convenient place, with

out food or drink, except bread and water, unless otherwise

ordered by the court ; and not to permit any person to speak

to or communicate with them, nor do so themselves, unless it

be by order of the court, or to ask them whether they have

agreed upon a verdict, and to return them into court when they

have so agreed, or when ordered by the court.

wnen dohndant
^ec- Wnen a defendant, who has given bail, appears

foruiaiapPMr8 f°r tvls^> tne court may, in its discretion, at any time after his

appearance for trial, order him to be committed to the custody

of the proper officer of the county, to abide the judgment or

further order of the court ; and he must be committed and held

in custody accordingly.

CHAPTER IL

OONBUCT OP THE JUR7 AFTER THE CAUSE IS SUBMITTED TO

THEM.

Section 412. Room and accommodations for the jury after retire

ment, how provided.

413. Accommodations for the jury, when kept together dur

ing the trial, or after retirement.

414, 415. What papers the jury may take with them.

416. May return into court for information.

417. If, after retirement a juror becomes sick or unable to
act, the jury to be discharged.
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Section 418. Not to be discharged in any other case, unless there is

no reasonable probability that they can agree.
419. When the jury discharged or prevented from giving a

verdict, cause to be again tried.

420. Court may be adjourned during the absence of jury, as

to other business, but deemed open till verdict render
ed or jury discharged.

421. Final adjournment of court discharges jury.

Sec. 412. A room must be provided by the board of com- Boom for juryr " after retJremen%

missioners of the county, [or if the trial be in a city court, by now prodded
the corporate authorities of the city] for the use of the jury,

upon their retirement for deliberation, with suitable furniture.

fuel, lights and stationery. If the supervisors or corporate
authorities neglect, the court may order the sheriff to do so ;

and the expenses incurred by him in carrying the order into

effect, when certified by the court, are a county charge.

Sec. 413. While the jury are kept together, either during Aecommod»tior.i
the progress of the trial or after their retirement for delibera»

f0^^n^y4c■

tion, they must be provided by the sheriff, upon the order of

the court, at the expense of the county, with suitable and

sufficient food.

Sec. 414. Upon retiring for deliberation, the jury may take jory may take
with them all papers [except depositions,] which have been

1rt"it pape"

received as evidence in the cause, or copies of such parts of

public records or private documents, given in evidence, as

ought not, in the opinion of the court, to be taken from the

person having them in possession.

Sec. 415. The jury may also take with them notes of the
Sftmo

testimony or other proceedings on the trial, taken by them

selves or any of them, but none taken by any other person.

Sec. 416. After the jury have retired for deliberation, if
, , ,. " '

, „
' May retnrn into

there be a disagreement between them as to any part of the fonrtt<»'... ^ r information

testimony, or if they desire to be informed of a point of law
arising in the cause, they must require the officer to conduct
them into court. Upon their being brought into court, the in
formation required must be given in the presence of, or after
notice to, the district attorney and the defendant or his
counsel.
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Sec. 417. If, after the retirement of the jury, one of them
become so sick as to prevent] the continuance of his duty, or

any other accident or cause occur to prevent their being kept

together for deliberation, the jury may be discharged.

Sec. 418. Except as provided in the last section, the jury
cannot be discharged after the cause is submitted to them

until they have agreed upon their verdict, and rendered it in

open court, unless by the consent of both parties entered upon

the minutes, or unless, at the expiration of such time as the

court deems proper, it satisfactorily appear that there is no

reasonable probability that the jury can agree.

Sec. 419. In all cases where a jury are discharged, or pre
vented from giving a verdict, by reason of an accident or other

cause, except where the defendant is discharged from the in*

dictment or information during the progress of the trial, or

after the cause is submitted to them, the cause may bo again
tried at the same or another term as the court may direct.

Sec. 420. While the jury are absent the court may adjourn
from time to time as to other business ; but it is nevertheless

deemed open for every purpose connected with the cause sub-

mitted to them, until a verdict is rendered or the jury dis
charged.

Sec. 421. A final adjournment of the court discharges the
jury.

CHAPTER III.

THE VERDICT.

Section 422. When the jury have agreed, to be brought into court
and their names called, If all do not appear, jury to
be discharged and cause again tried.

423. In felony, defendant must be present. In misdemean-1
or, verdict may be rendered in hi? absence.

424. Manner ot taking the verdict.

425. Verdict may be general or special.
426. General verdict.

427. Special verdict.

428. 429. Special verdict, how rendered.

430. Special verdict, how brought to argument.
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Section 431. Judgment thereon.

432. When special verdict defective, new trial to be or
dered.

433. Upon indictment or information for offense consisting

of different degrees, jury may convict of any degree,
or of an attempt to commit the offense.

434. In other cases, jury may convict of any offense necessa
rily included in that charged.

435. On indictment or information against several, jury may
render a verdict as to some, and the cause be again

tried as to the others.

436. 437. In what cases court may direct a reconsideration
of the verdict,

438. When judgment may be given upon an informal ver

dict.

439. Polling the jury.

440. Kecording the verdict

441. Defendant, when to be discharged or detained after ac

quittal,

442. Proceedings upon general verdict of conviction or a

special verdict.

443. When defendant acquitted on the ground of insanity,
the faet to be stated with the verdict. Commitment

of defendant to territorial lunatic asylum.

Sec. 422. When the jury have agreed upon their verdict, when jury hav.
they must be conducted into court by the officer having them brought into

in charge. Their names must then be called, and if all do not
appear, the rest must be discharged without giving a verdict.

In that case the cause must be again tried, at the same or
another term.

Sec. 423. If the indictment be for a felony, the defendant m felony
must, before the verdict is received, appear in person. If it be
for a misdemeanor, the verdict may be rendered in his ab~

sence.

Sec. 424. If the jury appear, they must be asked, by the Manner ot
court or the. clerk, whether they have agreed upon their ver-

takingTer

diet ; and if the foreman answers in the affirmative, they must,
on being required, declare the same.

Sec. 425. The jury may either render a general verdict, or May be s«net»i
t\ or special

where they are in doubt as to the legal effect of the tacts
7*
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General verdict
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Special verdict,
how rendered
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te be brought
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When special
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new trial to be
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proved, they may, except upon an indictment for libel, find a

special verdict.

Sec. 426. A general verdict upon a plea of not guilty, is
either " guilty" or " not guilty :" which imports a conviction
or acquittal of the offense charged in the indictment. Upon a

plea of a former conviction or acquittal of the same offense, it

is either " for the people," or " for the defendant."

Sec. 427. A special verdict is that by which the jury find the
facts only, leaving the judgment to the court. It must prer
sent the conclusions of fact, as established by the evidence to

prove them; /mcZ [and] the conclusions of fact must be so pre>
sented as that nothing remains to the court but to draw

conclusions of law upon them.

Sec. 428. The special verdict must be reduced to writing by
the jury, or in their presence, entered upon the minutes of the
court, read to the jury, and agreed to by them before they are

discharged.

Sec. 429. The special verdict need not be in any particular

form, but is sufficient if it presents intelligibly the facts found
by the jury.

Sec. 430. The special verdict may be brought to argument

by either party, upon two days notice to the other, at the same

or another term of the court.

Sec. 431. The court must find judgment upon the special
verdict as follows :

1, If the plea be not guilty, and the facts prove the defendant
guilty of the offense charged in the indictment or information,

or of any other offense of which he could be convicted under
the indictment or information as provided in sections 433 and
434, judgment must be given accordingly; but if otherwise
judgment of acquittal must be given ;

2, If the plea be a former conviction or acquittal of the same
offense, the court must give judgment of conviction or acquit*
tal, according as the facts prove or fail to prove the former con
viction or acquittal.

Sec. 432. If the jury do not, in a special verdict, pronounce
affirmatively or negatively on the facts necessary to enable the
court to give judgment, if they find the evidence of facts mere
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ly, and not the conclusions of fact from the evidence, as estab
lished to their satisfaction, the court must order a ne"w trial.

Sec. 433. Upon an indictment or information for an offense upon indictment

consisting of different degrees, the jury may find the defendant different
not guilty of the degree charged in the indictment, and guilty
of any degree inferior thereto, or of an attempt to commit the
offense.

Sec. 434. In all other cases, the defendant may be found in other cases

guilty of any offense, the commission of which is necessarily
included in that with which he is charged in the indictment or

information.

Sec. 435. On an indictment or information against several, JJ^fJJySSa
if the jury cannot agree upon a verdict as to all, they may ren
der a verdict as to those in regard to whom they do agree, on

which a judgment must be entered accordingly, and the case as

to the rest may be tried by another jury.

Sec. 436. When there is a verdict of conviction, in which it la^hatwe^
appears to the court, that the jury have mistaken the law, the a reconsideration

court may explain the reason for that opinion, and direct the

jury to reconsider their verdict; and if
,

after the reconsidera^

tion, they return the same verdict, it must be entered. But

when there is a verdict of acquittal, the court cannot require

the jury to reconsider it.

Sec. 437. If the jury render a verdict which is neither a gen- same
eral or a special verdict as defined in sections 426 and 427 the

court may, with proper instructions as to the law, direct them to

reconsider it ; and it cannot be recorded until it be rendered in

some form from which it can be clearly understood what is the

intent of the jury, whether to render a general verdict, or to

find the facts specially, and to leave the judgment to the court.

Sec. 438. If the jury persist in finding an informal verdict, jcdgment nPoB
from which, however, it can be dearly understood that their

1D,ormal vwdl<!l

intention is to find in favor of the defendant, upon the issue,

it must be entered in the terms in which it is found, and the

court must give judgment of acquittal. But no judgment of

conviction can be given unless the jury expressly find against

the defendant upon the issue, or judgment be given against

him on a special verdict.
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poiimg the jury Sec. 439. When a verdict is rendered, and before it is recor

ded, the jury may be polled on the requirement of either party ;

in which case, they must be severally asked whether it is their

verdict, and if any one answer in the negative, the jury must
be sent out for further deliberation.

Recording, Sec. 440. When the verdict is given, and is such as the

court may receive, the clerk must immediately record it in full

upon the minutes, and must read it to tho jury and inquire of
them whether it is their ver lict. If any juror disagree, the
fact must be entered upon the minutes, and the jury again s«nt
out, but if no disagreement be expressed, the verdict is com
plete, and the jury must be discharged from the case.

Defendant whon Sec. 441. If the judgment of acquittal be given on a gene-
or detained ral verdict, and the defendant be not detained for any other

legal cause, he must be discharged as soon as the judgment is

given; except that when the acquittal is for a variance be
tween the proof and the indictment, which may be obviated by

a new indictment, the court may order his detention to the

end that a new indictment may bo preferred, in the same

manner and with the like effect, as provided in section 898.

proceedinga Sec. 442. If a general verdict be rendered against the de..
w«iatev«dlc°t fendant, or a special verdict be given, he must be remanded, if

in custody, or if on bail he may be committed to the proper
officer of the county, to await the judgment of the court upon
the verdict. When committed, his bail is exonerated, or if
money bo deposited instead of bail, ic must be refunded to the'

defendant.

ongronndoi Sec. 443. If the defense be the insanity of the defendant,
wsanuy

tQe jury must ^c instructed, if they acquit him on that ground,
to state that fact with their verdict. The court may thereupon,
if the defendant be in custody, and they deem his discharge
dangerous to the public peace or safety, order him to be com

mitted to the care of the sheriff, until he becomes sane*
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TITLE VIII.

OF THE PROCEEDINGS AFTER TRIAL, AND BEFORE JUDGMENT.

Chapter I. Bill of exceptions.
II. New trials.
III. Arrest of judgment

CHAPTER I.

BILL OP EXCEPTIONS.

Section 444. In what cases.
445. By whom settled, and how filed.

446. To be settled at the trial, or the point noted in writing?-

447. 448. When and how settled after the trial.

449. Enlarging the time therefor.

450. Effect of not serving exceptions or amendments within

the time prescribed,

451. What to be contained in bill of exceptions.
452. With whom and when filed.

Sec. 444. On the tiial of an indictment or information, ex- m-i. .j id wiiat cases
ceptions may be taken by the defendant to a decision of the
court upon a matter of law by which his substantial rights are

prejudiced, and not otherwise, in any of the following cases :

1, In disallowing a challenge to the panel of the jury, or to
an individual juror for implied bias ;

2, In admitting or rejecting witnesses or testimony, or in
charging the triers on the trial of a challenge to a juror for
actual bias ;

3, In admitting or rejecting witnesses or testimony, or in
deciding any question of law, not a matter of discretion, or in

charging or instructing the jury upon the law, on the trial of
the issue.

Sec. 445. A bill containing the exceptions must be settled bj whom mum
and signed by the presiding judge, and filed with the clerk.

Sec. 446. The bill of exceptions must be settled at the trial, To be settled

unless the court otherwise direct. If no such direction be giv* attr!al
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en, the point of the exception must be particularly stated in

writing, and delivered to the court, and must immediately be

corrected or added, until it is made conformable to the truth.

wuenandhow Sec. 447. If the bill of exceptions be not settled at the trial,
settled

it must be prepared and served within three days thereafter, on

the district attorney, who may, within three days thereafter

serve on the defendant or his counsel, amendments thereto.

The defendant may then, within three days, serve the district

attorney with a notice to appear before the presiding judge of

the court, at a specified time, not less than five, nor more than

ten days thereafter, to have the bill of exceptions settled.

Sec. 448. At the time appointed the judge must settle and

sign the bill of exceptions.

Sec. 449. The time for preparing the bill of exceptions or

the amendments thereto, or for settling the same, may be en

larged by the consent of the parties, or by the presiding

judge.

Sec. 450. If the bill of exceptions be not served within the
time prescribed in section 447, or within the enlarged time

therefor, as prescribed in the last section, the exceptions are

deemed abandoned. If it be served and the parties omit,
within the time limited by section 447, the one to prepare

amendments, and the other to give notice of appearance before

the judge, they are respectively deemed, the one to have agreed
to the bill of exceptions, and the other to the amendments.

what to be Sec. 451. The bill of exceptions must contain so much of
contained i_ •a i • 1 • p
•herein the evidence only as is necessary to present the questions of

law upon which the exceptions were taken, or as may show
that the decision excepted to has not prejudiced the substantial

rights of the defendant ; and the judge must, upon the settle-

ment of the bill, whether agreed to by the parties or not, strike
out all other matters contained therein,

with whom aiea Sec. 452. The bill of exceptions must be filed with the—-when 1

clerk of the court at the time of, or before, taking the appeal.

'Same j

Enlarging the
time therefor

reflect of not
serving
exception
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CHAPTER a
NEW TRIALS.

Section 453. New trial defined.
454. By what court granted .
455. Its effect.

45G. In what cases it may be granted.
457. Must be applied for before judgment, and only upon

leave of the court.

458. Court to prescribe time and manner of making the ap-
plication.

Sec. 453. A new trial is a reexamination of the issue in New trial
the same court, before another jury, after a verdict has been
given.

Sec. 454. A new trial can be granted by the court in which By what coutt
the former trial was had, only in the cases provided in section

gr"nt

456.

Sec. 455. The granting of a new trial places the parties in m effect
the same position as if no trial had been had. All the testis
mony must be produced anew ; and the former verdict can not
be used or referred to, either in evidence or in argument.

Sec. 456. The court in which a new trial is had upon an In what cae»»-
issue or fact, lias power to grant a new trial, when a verdict gran,e<i

has been rendered against the defendant by which his substan
tial rights have been prejudiced, upon his application, in the fol
lowing cases :

1, When the trial has been had in his absence, if the indict^
ment be for a felony ;
2, When the jury has received any evidence out of court
other than that resulting from a view, as provided in section.
400;

3, When the jury have separated without leave of the court,
after retiring to deliberate upon their verdict, or been guilty of
any misconduct by which a fair and due consideration of the
case has been prevented ;

4, When the verdict has been decided by lot, or by any
means other than a fair expression of opinion on the part of all,

the jurors ;
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5, When the court has misdirected the jury in a matter of
law. or has refused to instruct them ;

6, Whort the verdict is contrary to law or evidence. But

no more than two new trials can be granted for this cause

alone.

Wust be applied Sec. 457. The application for a new trinl must be made
before judgment, and can be made only upon leave granted by
the court.

Court to Sec. 458. If leave be granted, the court must prescribe the
!Bdmannerme time and manner of makitig the application.

CHAPTER III.

ARREST OF JUDGMENT.

Section 459. Motion in arrest of judgment defined, and upon what

d-efects founded.

460. Court may arrest judgment without motion.

461. Motion, when and how made.

462. Effect of arresting the judgment.

463. Defendant when to be held or discharged.

Motion in arrest Sec. 459. A motion in arrest of judgment is an application
of judgment

Qn part of the defendant, that no judgment be rendered on

a plea or verdict of guilty, or on a verdict against the defend

ant on a plea of a former conviction or acquittal. It may be
founded on any of the defects in the indictment or information

mentioned in section 296.

court mayarrest Sec. 460. The court may also, on its own view of any of
judgment

these defects, arrest the judgment without motion.

Motion, when Sec. 461. The motion must be made before or at the time
and how made

wnen tne defendant is called for judgment. If made before, it
must be on notice to the district attorney, or in his presence.

Effect of Sec. 462. The effect of allowing a motion in arrest of judg
ment is to place the defendant in the same situation in which

he was before the indictment or information was found.

Defendant when
Sec. ^63. If, from the evidence on the trial there is reason-

discharged a°le ground to believe the defendant guilty, and a new indict*
ment or information can be framed upon which he may be con-
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victed, the court may order him to be re<committed to the offi- Jj^n0drant
when

cer of the proper county, or admitted to bail anew to answer *i«n»w*

the new indictment or information. If the evidence show him
guilty of another offense, he must be committed or held there
on, and in neither case is the verdict a bar to another prosecu

tion or indictment for the same offense.' But if no evidence
appear sufficient to charge him with any offense, he must, if in
custody, be discharged, or if admitted to bail, his bail is exon^
erated, or if money have been deposited instead of bail, it must
be refunded to the defendant, and the arrest of judgment

operates as an acquittal of the charge upon which the prosecu^

tion was founded.

TITLE IX.

OF THE JUDGMENT AND EXECUTION.

Chapter I. The judgment.
II. The execution.

CHAPTER I.

THE JUDGMENT.

Section 464, 465. Time for pronouncing judgment to be appointed

by the court.

466. In felony, defendant must be present. In misdemean

or, judgment may be pronounced in his absence.

467. When defendant is in custody, how brought before the

court for judgment.

468. How brought before the court when he is on bail.

169. Bench warrant to issue.

470. Form of bench warrant.

471, 472. Service of the bench warrant.

473. Arraignment of defendant for judgment.

474. What cause may be shown against the judgment,
475. If no sufficient cause shown, judgment to be pro*

nounced.

476. Court may summarily inquire into circumstances in

gravation or mitigation of punishment.
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Section 477. Testimony, how given.

478. No other testimony or representations to be received.

479. Violation of the last section, how punished.

480. On conviction of two or more offenses, judgment of

imprisonment on one to commence at the expiration

of the imprisonment on another.

481. Duration of imprisonment on a judgment to pay, a fine.

482. The judgment roll.

Time for Sec. 464. After a plea or verdict of guilty, or aftar a ver-

j>udKment'Dt diet against the defendant on a plea of a former conviction or

acquittal, if the judgment be not attested, or a new trial
granted, the court must appoint a time for pronouncing judg'

ment.

9ame Sec. 465. The time appointed must be aS least two days after

the verdict if the court intend to remain in session so long, or
if not, as remote a time as can reasonably be allowed.

in misdemeanor, gec> 4Gg_ por tne pUrpose of judgment, if the conviction be
for a misdemeanor, judgment may be pronounced in his ab

sence.

when defendant See. 467. When the defendant is in custody, the court may
In custody _. i • i it- v • i • i i*

direc: the officer in whose custody he is, to bring linn before it

for judgment, and the officer must do so accordingly.

Howbrought Sec. 468. If the defendant have been discharged on bail, or
before the court ^&ye (]ep0gjte(j money instead thereof, and do not appear for

judgment when his personal attendance is necessary, the court,

in addition to the forfeiture of the undertaking of bail or of

the money deposited, may direct the clerk to issue a bench

warrant for his arrest.

Bench warrant Sec. 469. The clerk, on the application of the district at-
to issue ,. , .

torney, may accordingly, at any time af ter the order, whether

the court be setting or not, issue a bench warrant into one or

more counties.

_ Sec. 470. The bench warrant must be substantially in the

following form :.

County of

In the name of the people of the Territory of Dakota :
To any sheriff, constable, marshal or policeman in this ter~

ritory.
7
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A. B. having been on the day of ■

[seal] 186
— , duly convicted in the district court, of the

crime of, [designating it generally,]
You are therefore commanded forthwith to arrest the above
named A. B,, and bring him before that court for judgment,
or if the court have adjourned for the term, you are to deliver
him into the custody of the sheriff of the county of [as
the case may be.]

City of , [or as the case be.]
the day of , 186—.

By order of the court,
E. P., Clerk.

Sec. 471. The bench warrant may be served in any county, Berrieeof

in the same manner as a warrant of arrest ; except that when

served in another county, it need not be endorsed by a magis

trate of that county.

Sec. 472. Whether the bench warrant be served in the coun- Bam.

ty in' which it was issued or in another county, the officer

must arrest the defendant and bring him before the court, or

commit him to the officer mentioned in the warrant, according

to the command thereof.

Sec. 473. When the defendant appears for judgment, he Arraignm.nt
must be informed by the court, or by tho clerk under its 01 defea,1»»»

direction, of the nature of tho indictment or information, and

of his plea and the verdict, if-any thereon ; and must be asked

whether he have any legal cause to show why judgment should

not be pronounced against him.

Sec. 474. He may show for cause again3t the judgment: catu»m*y»«

1, That he is insane ; and if in the opinion of the court ^iSmeM*1"'
there is reasonable ground for believing him to be insane, the

question of his insanity must be tried as provided by sections

641 to 644 both inclusive. If upon the trial of that question,
the jury find that he is sane, judgment must be pronounced ;
but if they find him insane, must be committed to territorial
lunatic asylum until he becomes sane ; and when notice is given

of that fact, as provided in section 658, he must be brought be

fore the court for judgment ;

2, That he has good cause to offer, either in arrest of judg

ment, or for a new trial ; in which case the court may, in its
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discretion, order the judgment to be deferred, and proceed to

decide upon the motion in arrest of judgment, or for a new

trial.

Sec. 475. If no sufficient cause be nlleged, or appear to the
court, why judgment should not be pronounced, it must thereo

upon be rendered.

Sec. 470. After a plea or verdict of guilty, in a case where

a discretion is conferred upon the court as to the extent Of the

punishment, the court upon the suggestion of cither party,

that there are circumstances which may be properly taken into

into view, either in aggravation or mitigation of the punish

ment, may in its discretion, hear the same summarily at a spec

ified time, and upon such notice to the adverse party as it may
direct.

Sec. 477. The circumstances must be presented, by the tes*

timony of witnesses examined in open court; except, that

when a witness is so sick or infirm as to bo unable to attend,

his deposition may bo taken by a magistrate of the county oul

of court, at a specified time and placa, upon such notice to the

adverse party as the court may direct.

Sec. 478. No affidavit, or testimony, or representation of

any kind, verbal or written, can be offered to, or received by,

the court, or member thereof, in aggravation' or mitigation of

the punishment, except as provided in the last two sections.

Sec. 479. A violation of the last section is punishable as a
misdemeanor, on the part of the person offering or receiving
the affidavit or representation ; and the person offering it may,

in addition, be punished by the court for a contempt.

Sec. 480. If the defendant have been convicted of two or
more offenses, before judgment on either, the judgment may he,

that the imprisonment upon any one may commence at the ex

piration of the imprisonment upon any other of the offenses.

Sec. 481. A judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be satisfied,

specifying the extent of the imprisonment ; which cannot ex*

eeed one day for every two dollars of the fine.

Sec. 482. When judgment of a conviction is rendered, the

clerk must enter the same upon the minutes, stating briefly the
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offense for which the conviction has been had ; and must im« ivtsmmt «h
mediately annex together and file the following papers, which
constitute the judgment roll :
1, A copy of the minute3 of a challenge interposed by the
defendant to the panel of the grand jury, or to an individual
grand juror, and the proceedings and decision thereon ;
2, The indictment or information and a copy of the minutes
of the plea or demurrer ;
3, A copy of the minutes of a challenge which may have
been interposed to the panel of a trial jury, or to an individual
juror, and the proceedings and decision thereon ;
4, A copy of the minutes of the trial ;
5, A copy of the minutes of the judgment;

■
6
,

The bill of exceptions, if there be one.

CHAPTER II.

THE EXECUTION.

Section 483. Authority for the execution of a judgment except of
death,

484. Commitment of the defendant.

485, 480, Judgment of imprisonment, by whom and how
executed.

487. Power of sheritf to require assistance; refusal to assist

lum, how punished.

488. Warrant of execution upon judgment of death. Time
of execution.

489. On judgment of death, pressing judge to transmit to
governor a statement of the conviction, judgment and
testimony.

490. Governor may require opinion of judges of court of ap
peals, and supreme court, and the attorney general,
or any of them.

491. Judgment of death not to be reprieved or suspended
except by sheriff, as provided in next seven sections.

492. If good reason to suppose defendant insane, jury to in
quire into it

,

how and b
y whom ordered.

493. Duty of district attorney upon the inquisition.
494. Inquisition, how certified and filed.
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Section 495, 490. ProceediDgs upon the finding of the jury.

497. If good reason to suppoue female defendant pregnant,
jury to inquire into it—how and by whom ordered.

Proceedings upon the inquisition.

498, 499. Proceedings upon the finding of the jury.

500, 501. Proceedings when judgment of death, remaining
in force, has not been executed.

502. Punishment of death how inflicted.

503. Execution where to take place.

504. Who to be present at the execution.

505. Certificate of the execution.

50G. Certificate, how filed and published.

Authority for Sec. 483. When a judgment, except of death, has bepn pro~
judgment nounced, a certified copy of the entry thereof upon the minutes,
exoeptdoath . .

must be forthwith furnished to the officer whose duty it is to

execute the judgment; and no other warrant or authority is

necessary to justify or require its execution,

oommitmrat Sec. 484. If the judgment be imprisonment, or a fine and
imprisonment, until such fine be paid, the defendant must forth

with be committed to the custody of the proper officer, and by
him detained until the judgment be complied with.

Jodgmont-of Sec. 485. When the judgment is imprisonment in a county

jail, or a fine, and that the defendant bo imprisoned until it be

paid, the judgment mustbe executed by the sheriff of the county.
Inall other cases when the sentence is imprisonment, the sheriff
of the county must deliver the defendant to the proper officer,
in execution of the judgment.

Sec. 486. If the judgment be imprisonment, except in a
county jail, the sheriff must deliver a copy of the entry of the
judgment upon the minutes of the court, together with the body
of the defendant, to the keeper of the prison in which the de

fendant is to be imprisoned.

Pow.rorrt«iir Sec. 487. The sheriff or his deputy, while conveying the de

fendant to the proper prison, in execution of a judgment of
imprisonment, has the same authority to require the assistance

of any citizen of this Territory, in securing the defendant, and
in retaking him if he escape, as if the sheriff were in his own
county ; and every person who refuses or neglects to assist the

sheriff, when so required, is punishable as if the sheriff were in
his own county.
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Sec. 488. When judgment of death is rendered, the iudge w -.u
.~ » , ° execution, lim

must sign and deliver to the sheriff of the county, a war- of

rant, stating the conviction and judgment, and appointing a

day on which the judgment is to be executed, which must not

be less than thirty, nor more than sixty days from the time of

the judgment.

Sec. 489. The judge of the court at which a conviction re- on judgment

quiring judgment of death is had, must, immediately after the
conviction, transmit to the governor, by mail, a statement of

the conviction and judgment, and the testimony given at the

trial.

Sec. 400. The governor may thereupon require the opinion aofeTno^may
of the judges of the supreme court upon the statement so

""^

furnished.

Sec. 401.* No iudge, court or officer, other than the govern- JudumenteiJ n ' ' & death not

Or, can reprieve or suspend the execution of a judgment of reprieved except

death, except the sheriff in the cases provided in next eight

sections.

Sec. 492. If it be found by the inquisition, that the defen- i« defendant
, . be lane, If not

dant is sane, the sheriff must execute the judgment ; but if it
be found that he is insane, the sheriff must suspend the execu

tion of the judgment Until he receive a warrant from the gov
ernor, or from a majority of the judges of the supreme court,

directing the execution of the judgment.

Sec. 493. If the inquisition find that the defendant is insane, Dutyof .heris
the sheriff must immediately transmit it to the governor, who

ln,uchca5e

may, when the defendant becomes sane, issue a warrant ap

pointing a day for the execution of the judgment.

Sec 494. When there is good reason to suppose that a fe- Female

male, against whom judgment of death is rendered, is preg> pregnant, jnr»

i i * , • , , » t to lnqnire Into,
nant, the sheriff of the county, with the concurrence of the by whom orderid

judge of the court by which the judgment was rendered, may
6ummon a jury of three physicians of the Territory to inquire
into the supposed pregnancy. Immediate notice thereof must

be given to the district attorney of the county. The provisions

of sections 493 and 494 apply to the proceedings upon the in

quisition.
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apca finding
Sec. 495. If it be found by the inquisition that the female is
not pregnant, the sheriff must execute the judgment. If, how
ever, it be found that she is pregnant, the sheriff must suspend
the execution of the judgment, and transmit the inquisition to

the governor.

Sec. 496. When the governor is satisfied that the female is

no longer pregnant, he may issue his warrant appointing a day

for the execution of the judgment.

wfeenjndgBtnt Sec. 497. If, for any reason, a judgment of death have not
haa not been

' '
. .

Htcnud been executed, and it remain in force, the supreme court, at a

generil term, on the application of the district attorney of the

county where the conviction was had, must order the defendant

to be brought before it; or, if he be at large, a warrant for
his apprehension may be issued by that court, or by a judge

thereof.

••me Sec. 498. Upon the defendant being brought before the

court, it must inquire into the facts, and if no legal reason ex<<
ist against the execution of the judgment, must make an order
that the sheriff of the proper county execute the judgment

at a specified time. The sheriff must execute the judgment

accordingly.

puni«hm.»tot ge<;. 499. The punishment of death must be inflicted bv
death, bow 1 J
inflicted hanging the defendant by the neck until he be dead.

■xoe«tion,whcn Sec. 500. A judgment of death must be rxecuted within the
to take place . ,

"
~,

walls of the juil of the county in which the conviction was
had, or within a yard or enclosure adjoining the jail. If there
be no such jail or prison in the county in which t.he conviction
was had, or if it become unfit or unsafe for the confinement of
prisoners, or be destroyed by fire or otherwise, and the jail of
another county have been legally designated for the confine*
ment of the prisoners of the county in which the conviction
was had, the judgment must be executed within the walls of
the prison so designated, or within a yard or enclosure adjoin
ing the same.

irh.tob. Sec. 501. The sheriff or under-sheriff of the countv must be
•reeent

present at the execution, and must invite the presence (by at
least three days notice) of the district attorney, together with
one physician and twelve reputable citizens, to be selected by



GENERAL LAWS. 10S

him. He must also, at the request of the defendant, permit any
minister of the gospel whom the defendant may name, and any of

his relatives, to attend the execution ; and also such peace officers

as the sheriff or under-sheriff may deem proper. But no per
sons other than those mentioned in this section can be present
at the execution ; nor can any person under age be allowed to

witness the same.

Sec. 502. The sheriff or under'sheriff must prepare and sign, certMiauof

with their names of office, a certificate, setting forth the time

and place of the execution, and that the judgment was executed

upon the defendant, according to the provisions of the last

three sections, and must cause the certificate to be signed by

the public officers, and by at least twelve persons, not relatives

of the defendant, who witnessed the execution.

Sec. 503. The sheriff or under-sheriff must cause the cer- How ana

tificate to be filed in the office of the clerk of the county, and
a copy thereof to be published in the territorial paper, and in

one newspaper, if any, printed in the county.

TITLE X.

OF APPEALS.

Chapter I. Appeals, when allowed, and how taken.
II. Dismissing an appeal for irregularity.
III. Argument of the appeal.
IV. Judgment upon appeal.

CHAPTER I.

APPEALS, WHEN" ALLOWED. AND MOW TAKEN.

Section 504. Writs of error aod certiorari.

505. Appeals substituted as provided in this chapter.

506. Parties, how designated on appeal.

507. In what cases appeals may be taken by defendant.
508.
"
In what cases, by thu people.

509. Appeal, a matter of right.

510. Must be taken within one year after judgment.

511,512. Appeal, how taken.

8*
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Section 513. Appeal by the people not to stay or affect tbe judg
ment until reversed.

514. Stay of proceedings on appeal to supreme court from

judgment of conviction.

515. Certificate of stay not to be granted, but on notice of

district attorney.

516. Effect of the stay.
517. Transmitting papers to the supreme court.

tfriu of error Sec. 50 1. Writs of error in criminal action?, as they have

heretofore existed, are allowed ; and hereafter, an additional

mode of reviewing a judgment or order in a criminal action is

that prescribed by this chapter.
A»pe»i» Sec. 505. The party aggrieved, whether the people or the
•meitltnUd f ; BO

,
' .....

defendant, may appeal from a judgment in a criminal action in

the cases prescribed in this chapter.
Partiw, how Sec. 506. The party appealing is known as the appellant,

and the adverse party as the respondent. But the title of the

action is not changed in consequence of the appeal.

i« whatcuet Sec. 507. An appeal to the supreme court may be taken by
the defendant from a judgment on a conviction, and upon the

appeal any actual decision of the court in an intermediate

order or proceeding forming a part of the judgment roll, as

prescribed by section 482, may be reviewed.

•jtiwp«opi» Sec. 508. An appeal to the supreme court may be taken by
the people in the following cases, and no other :

1, Upon a judgment for the defendant on a demurrer to the

indictment ;

2, Upon an order of the court arresting the judgment ;
3, From an order granting a new trial.

Appeal a Sec. 509. An appeal may be taken as provided in the last
three sections as a matter of right.

nut betaken Sec. 510. An appeal must be taken within one year after
the judgment was rendered.

Appeal, how Sec. 511. An appeal must be taken by the seryice of a
t"k°°

notice in writing on the clerk with whom the judgment roll is
filed, stating that the appellant appeals from the judgment.

Bame Sec. 512. If the appeal be taken by the defendant, a simi-
larnotice must be served on the district attorney of the county
in which the original judgment was rendered.
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Sec. 513. If it be taken by the people, a simitar notice must Appeal by the
bo served on the defendant, if he be a resident of, or is impris-

peopl°

oned in, the city or county ; or if not, on the counsel, if any,
■who appeared for him on the trial, if he resides or transacts
his business in the county. If the service cannot after due
dilligencc be made, the appellate court, upon proof thereof,
may make an order for the publication of the notice, in such
newspaper and for such time as it deems proper.

Sec. 51-t. At the expiration of the time appointed for the stayof'
. proceedings

publication, on filing an affidavit of the publication, the appeal
becomes perfected.

Sec. 515. An appeal taken by the people in no case stays Certincateof\ . stay, not to be
or affects the operation of a judgment in favor of the defend- Brauted, «c«p»

ant, until the judgment is reversed.

Sec. 51G. An appeal to the supreme court, from a judgment ™** 01 the

of conviction, stays the execution of the judgment, upon filing,
with the notice of appeal, a super?edeas bond, approved by the
clerk of cour', in such sum as the court or clerk may deter™
mine, arid conditioned for the appearance of the defendant in
the supreme court, and that such defendant will prosecute said
appeal with effect and abide the judgment of the court thereon ;
Provided, however, If the defendant is under sentence of death,
no bail shall in any case be allowed.

Sec. 517. Upon the appeal being taken, the clerk with Transmitting' ' r °
papers to

whom the notice of appeal is filed, must, within ten days there- supreme court

after, without charge, transmit a copy of the notice of appeal
and of the judgment roll to the cleik of the supreme court.

CHAPTER II.

DISMISSING AN APPEAL FOR. IRREGULARITY.

Section 518. For what irregularity and how dismissed.

519. Dismissal ibr want or return.

Sec. 518. If the appeal be irregular in a substantial partic ForWat
ular, but not otherwise, the court, may, on any day in term, on uo^di'smiiaci
motion of the respondent, upon two days notice, with copies
of the papers on which the motion, was founded, order it to be

dismissed.



106 GENERAL LAWS.

Duminii for Sec. 519. The court may a!so upon like motion dismiss the
w«n or r« um

appea^ jf tne return ]le noc raade as provided in section 517,
unless for good cause they enlarge the time for that purpose.

CHAPTER III.

ARGUMENT OF THE APPEAL.

Kotlce of
argument

Section 520. Appeal to supreme court, how and where brought to

argument.

521. Notice of argument to counsel for defendant.

522. Papers by whjm furnished, and effect of omission.
523. Judgment of affirniauce may be without argument, if

appellant fail to appear. Reversal, only upon argu

ment, though respondant fail to appear.
524. Number of counsel to be heard, defendant's counsel to

close the argument.

525. Defendant need not be present.

Appoaito Sec. 520. An appeal to the supreme court may be brought
supreme court, i ■ i i - i
howandwben to argument by either party on ten days notice, on any day,

at a general term of the supreme court.

Sec. 521. If a counsel within five days after the appeal,
have given notice to the district attorney that he appears for
the defendant, notice of argument must be served on him in

stead of the defendant ; otherwise, notice must be served as the

court may direct.

Sec. 522. When the appeal is called for argument, the ap
pellant must furnish the court with copies of the notice of ap
peal and judgment roll. If he fail to do so, the appeal must
be dismissed, unless the court otherwise direct.

Sec. 523. Judgment of affirmance may be given, without ar

gument, if the app llant fail to appear. But judgment of re
versal can only be given upon argument, though the respon
dant fail to appear.

Sec. 524. Upon the argument of the appeal, if the offense
be punishable with death, two counsel on each side must be

heard, if they require it. In any other case, the court may,
in its discretion, restrict the argument to one counsel on each
side.

Papers, by whom
furnished

Judgment of
affirmance
—reversal

Number of
counsel to be
beard
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Sec. 525. The defendant need not personally appear, in the Dtf^tnjrt
appellate court.

CHAPTER IV.

JUDGMENT UPON APPEAL.

Section 526, Court to give judgment, without regard to technical er
rors, defects or exceptions, not affecting substantial
rights.

527. May reverse, affirm or modify the judgment, and order
a new trial.

528. Defendant to be discharged on reversal of judgment
againt him, where new trial is not ordered.

529. Judgment to be executed, on affirmance against the de
fendant.

530. Judgment of appellate court, how entered and remitted.
531. Papers returned not to be remitted.

532. Jurisdiction of appellate court cases, after judgment
remitted.

Sec. 526. After hearing the appeal, the court must give court to gjy»" ri o judsment

judgment without regard to technical errors or defects, or to witu»ut&0-

exceptions which do not affect the substantial rights of the

parties.

Sec. 527. The appellate court may reverse, affirm, or modi- May referee,rr
. affl™ or modify

fy the judgment appealed from, and may, if necessary or proper,
order a new trial.

Sec. 528. If a judgment against the defendant be reversed, on reversal,
. . when new trial

Without ordering a new trial, the appellate court must direct, i» ordered
if he be in custody, that he be discharged therefrom, or if he be
admitted to bail, that his bail be exonerated, or if money bo
deposited instead of bail, that it be refunded to the defendant.

Sec. 529. On a judgment of affirmance against the defen- jn^menton,
dan t, the original judgment must be carried into execution as

amrm'""'s

the appellate court may direct.

Sec. 530. When the judgment of the appellate court \s gvv- oi»we«*%

en, it must be entered in the judgment book, and a certified

copy of the entry forthwith remitted to the clerk with whom
the original judgment roll is filed, or if a. new trial he ordered.
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in another county, to the clerk of the county, unless the judg

ment be rendered in the absence of the adverse party, in which

case the court may direct it to bo retained not exceeding ten

days.

l3'Eb?*mti ^ec. ^31. ^ne PaPers returned to the appellate court must
emitted there remain of record, and are not to be remitted to the court

below.

jurisdiction of Sec. 532. After the certificate of the judgment has been
appellate court
•hw after what remitted as provided in section 530, the appellate court has no

further jurisdiction of the appeal, or of the proceedings there

on ; and all orders which mny be necessary to carry the judg
ment into effect, muse be made by the court to which the cer

tificate is remitted.

TITLE XI.

OF MISCELLANEOUS PKOCEEDIXGS.

Chapter I. Bail.

II. Compelling the attendance of witnesses.

III. Examination of witnesses, conditionally.
IV. Examination of witnesses, on commission.

V. Inquiry into the insanity of the defendant, before trial,
or after conviction.

VI. Compromising certain public offenses, by leave of the
court.

VII. Dismissal of the action, before or after the indictment,
for want of prosecution, or otherwise.

VIII. Remitting the punishment in certain cases.
IX. Proceedings against corporations.
X. Eutitling affidavits.

XI. Errors and mistakes in p'eadings and other proceedings.
X1T. Disposal of property, stolen or embezzled.

XIII. Reprieves, commutations and pardons.
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CHAPTER I.

BAIL.

Article I. In what cases the defendant may be 'admitted to bail.II. Bail, upon being held to answer, before indictment.III. Bail, upon an indictment, before conviction.
IV. Bail, upon an appeal.
V. Deposit, instead of bail.
VI. Surrender of the defendant.
VII. Re commitment of the defendant, after having given bail,
or deposited money instead of bail.

ARTICLE I.

IS WHAT CASE3 ME DEFBMD.VNT MAY BE ADMITTED TO BAIL.
Section 533. Admission to bail, dofl-Jcd.

534. Taking bail, defined.
535. Offenses not bailable.
53G. In what cases defendant may be admitted to bail, be

fore conviction.
537. In what cases he may be admitted to bail after convic

tion and upon appeal.
538. Nature of bail before conviction.
539. Nature of bail after conviction, and upon appeal.

Sec. 533. Admission to bail is tho order of a competent ^'fl00;"r bail, deauacourt or magistrate, that the defendant be discharged from ac
tual custody, upon bail.

Sec. 534. The taking of bail consists in the acceptance, bv «*in« uu,„ , , , . „ _ defined& competent court or magistrate, of the undertaking of suffi*
cicnt bail for the appearance of the defendant according to the
terms of the undertaking, or that the bail will pay to the peop

le o
f

this Territory a specified sum.
Sec. 535. The defendant cannot be admitted to bail, where 0fSnf?*"°*h

e
is charged :

1
. With an offense punishable with death ; or

2
,

With the infliction of a personal injury upon another,
likely to produce death, under such circumstances as that if

death ensue the offense would be murder.
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In what cases
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bo admitted to
bail before
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After

Mature of ball
fetforo

After, upon
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Sec. 53G. If the charge be for any other offense he may bo
admitted to bail, before conviction, as follows:

1, As a matter of right in cases of misdemeanor ;

2, As a matter of discretion in all other cases.

Sec. 537. After the conviction of an offense not punishable

with death, a defendant who has appealed, and when there is

a stay of proceeding, but not otherwise, may be admitted to

bail ;

1, As a matter of right when the appeal is from a judgment

imposing a fine only;

2, As a matter of discretion in all other case3.

Sec. 538. Before conviction, a defendant may be admitted

to bail ;

1, For his appearance before the magistrate, on the cxamin<

ation of the charge, before being held to answer ;

2, To appear at the court to which the magistrate is re

quired, by section 182, to return the depositians and statement

upon the defendant being held to answer, after examination;

3, After indictment, either upon the bench warrant issued

for his arrest, or upon an order of the court committing him,

or enlarging the amount of bail, or upon his being surrendered

by his bail to answer the indictment in the court in which it is
found, or to which it may be sent or removed for trial.

Sec. 539. After conviction and upon an appeal the defen*
dar.t may be admitted to bail, as follows :

1, If the appeal be from a judgment imposing a fine only,
on the undertaking of bail, that ho will pa)' the same or such

part of it as the appellate court may direct, if the judgment be
affirmed or modified or upon the appeal being dismissed ;

2, If judgment of imprisonment have been given, that he
will surrender himself in execution of the judgment, upon ita

being affirmed or modified or upon the appeal being dismissed.

ARTICLE II.

BAIL, UPON BEING HELD TO ANSWER BEFORE INDICTMENT OR IN
FORMATION.

Section 540, 541. By what courts or magistrates defendant may b»
admitted to bail.
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Section 542. At what tiirc defendant may be admitted to bail by a

magistrate.

543. In cities, if offense be fe'.ony, application for admission
to bail must be on notice.

544. Form ot order, if made by the couri.
545. Form of ordsr, if made by a magistrate.
546. On denial of application, by a magistrate, defendant

may appeal to court.

547. Manner of taking appeal.
548. Decision of court on appeal, final.
549. Bail, by 'whom taken.

550. How put in, and form of the undertaking.
551. Qualifications of bail.

552. 553. Bail, how to justify.
554. Bail may be examined as to sufficiency.
555. Other testimony may be received as to their sufficiency.
556. Decision as to their sufficiency, and filing affidavits of

justification and undertaking.

557. On allowance of bail, and execution of undertaking,
defendant to be discharged. Form of discharge.

558. If bail disallowed, defendant to be detained until other
bail be put in aud just fy.

550. Defendant detained if bail disallowed.

Sec. 540. "When the defendant tns been held to answer, as jj,

provided in section 170, the admission to bail may be by tho

magistrate by whom he is so held, as follows :

1, By any of the magistrates mentioned in section 112,
when the offense charged is a misdemeanor or a felony, pun

ishable with imprisonment, not exceeding five years.

2, By a judge of the supreme court, the mayor or recorder
of a city, a city judge, in all cases where bail may be taken

before conviction, as provided in section 537.

Sec. 541. When, by reason of the degree of the offense, gu
the committing magistrate has not authority to admit to bail,

the defendant may be admitted to bail by one of the officers

having authority to admit to bail in the case, as provided in

second subdivision of the last section, or by the court to which

the depositions and statement are returned by the committing

magistrate, as provided in section 182, if the case be triable
therein, or if not, by the court to which, after indictment, it

may be sent or removed for trial.
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At what time
defendant may
feeadmitted

It offense be
felony, mast be
•n notice

Form of order, if
made by court

If made by
magistrate

On denial

Manner of
talcing appeal

Sec. 542. The defendant may be admitted to bail by a mag

istrate, as provided in the last two sections, upon being held to

answer, or at any time before the return of the depositions
and statement to the court. After that time ho can be admit

ted to bail only by the court in which the offense is triable, if
it be sitting, or if not, by one of the magistrates mentioned in
the second subdivison of section 540.

Sec. 543. In the several cities of this Territory, if the of
fense charged be a felony, the application for admission to bail

must be upon notice of at least two days, to the district attor

ney of the county ; and the committing magistrate upon the

like notice, in writing, requiring him to do so, must transmit

the depositions and statement, or a copy thereof, to the court

or magistrate to whom the application for bail is to b3 made.

Sec. 544. If the application be to the court, an order must
be made, granting or denying it

,
and if it be granted, stating

the sum in which bail may be taken.

Sec. 545. If the application bo to a magistrate, ho must
certify, in writing, his decision granting or denying the same;

and if he grant the application, must state in the certificate

the sum in which bail may be taken, which certificate he must

cause to be forthwith filed with the clerk of the court to which

the depositions and statement are required to bo sent.

Sec. 546. If the application, when made to a magistrate,
bo denied, the defendant may appeal from his decision to the

court to which the depositions and statements are or must be

sent, as provided in section 189, if the case bo triable there*
in, or if not, to the court to which, after indictment, it must be
sent for trial.

Sec. 547. The appeal is
,

by a notice in writing, to the dis..

trict attorney, that the defendant appeals from the decision,
and that he will apply to the court to be admitted to bail, at a

time to be specified, not less than two days from the service of
the notice.

Sec. 548. The decision of the court, granting or denying
bail, either upon an original application, or 'upon an appeal,

may be reversed in the supreme court on error or appeal.

8
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See. 549. If the defendant be admitted to bail by a raagis- »»« <v »•»■»* ° taken

trate, the bail must be taken by the magistrate granting the

order, or by any other magistrate of the same county, city, or

village. If by the court, it may be taken either by the court,
or any magistrate whom it may designate, in which the defend'

ant is committed.

Sec. 550. Bail is put in by a written undertaking, executed How pat in

by two sufficient sureties, (with or without the defendant, in the

discretion of the court or magistrate,) and acknowledged before

the court or magistrate, in substantially the following form :

"An order having been made on the day ■ of ,

18—, by A. B., justice of the peace of the town of , (or
as the case may be) that C. D., be held to answer upon a charge
of (stating briefly the nature of the offense,) upon which he

has been duly admitted to bail, in the sum of dollars ;

'•We, E. F., and G. II., hereby undertake, that the above
named C. D. shall appear and answer the charge above men

tioned, in the district court, and shall at all times render him

self amenable to the order and process of the court, and if
convicted, shall appear for judgment, and render himself in

execution thereof; or if he fail to perform either of these con>
ditions, that we will pay to the people of the Territory of Da

kota, the sum of dollars," (inserting the sum in which the

defendant is admitted to bail.)

Sec. 551. The qualifications of bail are as follows :

1, Each of them must be a resident and a householder or

freeholder within the Territory ;

2, They must be worth the amount specified in the under

taking, exclusive of property exempt from execution ; but the

court or magistrate, on taking bail, may allow more than two

bail to justify severally in amounts less than that expressed in

the undertaking, if the whole justification be equivalent to that
of two sufficient bail.

Sec. 552. Except as prescribed in the next section, tho bail

may, in the exercise of a just discretion, be taken, and may
justify, without notice to the district attorney, or reasonable

notice may be required by the court or magistrate to be given

to the district attorney of the intention to give bail. When

given, the notice shall be as prescribed in the next section.

Qualification*

How tojuitif/
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May be
txamincd as to
sufficiency

off»n»e charged Sec. 553. In the several cities of this Territory, if- the of-U a felony , •"
fense charged be a felony, a previous notice of at least two

days of the time and place of giving the bail, must be served

upon the district attorney of the county, stating :

1, The names, places of residence and occupations, of the

proposed bail ;

2, A general description of the real or personal property of
the bail, in respect to which they propose to justify as to their

sufficiency, with the incumbrances thereon by mortgage, judg*

ment or otherwise, if any.

iHn.howto Sec. 554. The bail must in all cases justify by affidavit
jMtL<ir

taken before the court or magistrate, as the case may be. The

affidavit must state that they each possess the qualifications

provided in section 551.

Sec. 555. The district •attorney, or the court or magistrate,

may thereupon further examine the bail upon oath, Concerning
their sufficiency, in such manner as the court or magistrate may
deem proper. The questions put to the bail and their answers,

must bo reduced to writing, and must be subscribed by them.

Sec. 55G. The court or magistrate may* also receive other

testimony, cither for or against the sufficiency of the bail, and

may from time to time adjourn the taking of bail, to afford an

opportunity of providing or disproving their sufficiency.

Sec. 557. When the examination is closed, the court or

magistrate must make an order, either allowing or disallowing

the bail, and must forthwith cause the same, with the affida>

vits of justification, and the undertaking of bail, to be filed

with the clerk of (the court to which the depositions and state

ment must be sent, as prescribed in section 189.

Sec. 558. Upon the allowing of the bail and the execution

«Mbi?ii'm
°' °f l'ie undertaking, the court or magistrate must make an
order, signed by him, with his name of office, for the discharge

of the defendant, to the following effect:

To the sheriff of the county of ,

A. B. who is detained by you on a commitment to answer a

charge for the offense of, [designating it generally,] having

giving sufficient bail to answer the same, you are commanded

forthwith to discharge him from your custody.

Other testimony

Deelsto*. filing
affidavits

•» allo-wance ot
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Sec. 559. If the bail be disallowed, the defendant must be Ht»n
detained in custody until other bail be put in and justify.

*'»»«w»4

ARTICLE III.
i i

BAIL UPON AN INDICTMENT OR INFORMATION, BEFORE CONVICTION. >

Sectioa 560. In misdemeanor, officer to take defendant before a

magistrate.

561. In felony, to deliver him into custody.
002. Taking bail, when offense is bailable.

563. Bail, how put in. Form of undertaking.
564. Sections 55 L to 555, applicable to qualifications of bail,

to putting in and justifying the bail, and to incidental

proceedings.
\

Sec. 560. When the offense charged in the indictment or u m\aA*>*«
information^ a misdemeanor, the officer serving the bench,

warra'nt must, if required, take the defendant before a magis
trate in the county in which it is

,

or in which he is arrested,

for the purpose of giving bail as prescribed in sections 271
and 27-4.

Sec. 561. If the offense charged in the indictment be a fel- , .
ony, the officer arresting the defendant must deliver him into
custody, according to the command of the bench warrant, as
prescribed in section 270. ,

Sec. 562. When the defendant is so delivered into custody. « ^.J > Taking bill

if the felony charged be bailable, and the amount of bail has
been fixed by the court' as provided in section 272, bail may

-

be taken by the court in which the'indictment was found, or to

which it is sent or removed, or by any magistrate in the county

having authority to admit a defendant to bail, upon being held

to answer before indictment, as provided in sections 540 and

541.

Sec. 563. The bail must be put in by a written undertaking,' ■ e» Ho» put In.

executed by two sufficient sureties, with or without the defen<

dant, in the discretion of the court or magistrate, acknowledged

before the court or magistrate, in substantially the following

form :
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An indictment or information having been found filed on
the — — day of , 18G—, in the district court of the-
county of charging A. B., with the crime of, [designa-
ting it generally,] and he having been duly admitted to bail in

the sum of dollars;

We, C. B\, of [stating his place of residence and occupa
tion,] and E. F., of [stating his place of residence and occu^

pation,] hereby undertake that the above named A. B., shall
appNear and answer the indictment or information above men

tioned, at the next term of the district court of ^county,.

and shall at all times render himself amenable to the orders,

and process of the court, and if convicted shall appear for judg
ment, and render himself in execution thereof; or if he fail to
perform either of these conditions, that we will pay to the peo

ple of the Territory of Dakota the sum of dollars, [in
serting the sum in which the defendant is admitted to bail.]
Sec. 564. The provisions contained in sections 550 to 559,

both inclusive, apply to the qualifications of the bail, and to all

the proceedings representing the putting in and justifying of
bail, and incidental thereto.

ARTICLE IV.

i

BAH, UPON AN APPEAL..

Section 565. Who may admit to bail.
566. Notice of the application, when required.
567. Qualifications of bail, and how put in.

Who nay admit Sec. 565. In the cases in which the defendant may bo ad-
t* kail

mitted to bail upon an appeal, as provided in section 547, the
order admitting him to bail may bo made either by the court
from which the appeal is taken or the presiding judge thereof,
or by the appellate court or a judge thereof,

x^ico* Sec. 566. When tho admission to bail is a matter of discre-

^M^airat ti011? tne court or officer by whom it may be ordered, may
require such notice of the application therefor, as he deems rea
sonable, to be given to the district attorney of the county in
which the verdict or judgment was originally rendered.

Form of
■mlertaUng.

Sections
applicable to
qualifications
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Sec. 567. The bail must possess the qualifications, and must <i«»!iac»uon8 ofx f tail, how put ia
be put in in all respects in the manner prescribed by sections
551 to 559, both inclusive ; except that the defendant will, in

all respects, abide the orders and judgment of the appellate
court upon the appeal.

ARTICLE V.

DEPOSIT INSTEAD OF BAIIi

Section 568. Deposit when and how made.

5G9. May be made after bail given, and before Forfeiture;
and in such case bail discharged.

570. Bail may be given after deposit ; and in such case

money deposited to be refunded.

571, Deposit to be applied to payment of judgment of fine,
and surplus to be refunded.

Sec. 568. The defendant at any time after an order admit- Deposit

ting him to bail, instead of giving bail may deposit with the

clerk of the county in which he is held to answer the sum
mentioned in the order; and upon delivering to the officer in
whose custody he is a certificate of the deposit, he must be dis

charged from custody.

See. 569. If the defendant have given bail, he may at any May be maUa,
time before the forfeiture of their undertak;ng, in like manner

deposit the sum mentioned in the undertaking, and upon the

deposit being made, the bail is exonerated.

Sec. 570. If money be deposited, as provided in the last sec- Bait raw be
tion, bail may be given in the same manner as if it had been

s"m

originally given upon the order for admission to bail, at any
time before the forfeiture of the deposit. The court or mag»

istrate before whom the bail is taken, must thereupon direct,

in the order of allowance, that the money deposited be refun

ded by the county clerk to the defendant, and it must be refun

ded accordingly.

Sec. 571. When money has been deposited, if it remain on Deposit to be
deposit at the time of a judgment for the payment of a fine,

*ppIto<l ,0 wb,t

the county treasurer must, under direction of the court, apply

the money in satisfaction thereof, and after satisfying the fine,

must refund the surplus if any to the defendant.
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AKT1CLE VI.

SURRENDER OF THE DEFENDANT.

Section 572. Surrender, by whom, when and how made.

573. By whom, whea and where, defendant may be arrested

for the purpose of a surrender.

574. On surrender before forfeiture, money deposited to be-

refunded. Order therefor, how obtained.

surrender, bj Sec. 572. At any time before the forfeiture of the underta-
Jow**' king, the bail may surrender the defendant in their exonera

tion, or he may surrender himself to the officer to whose custo

dy he was committed at the time of giving bail, in the following

manner :

1, A certified copy of the undertaking of the bail must be
delivered to the officer, who must detain the defendant in his

custody thereon, as upon a commitment, and by a certificate in

writing, acknowledge the surrender;

2, Upon the undertaking and the certificate of the officer,

the court in which the indictment or information, or the ap

peal, as the case may be, is pending, may upon u notice of two-

days to the district attorney of the county, with a copy of the

undertaking and certificate, order that the bail be exonerated;

and on filing the order and the papers used on the applicatioo,

they are exonerated accordingly.

Br «hom Sec. 573. For the purpose of surrendering the defendant,'
the bail, at any time before they are finally charged, and at
any place within the Territor}', may themselves arrest him, or

by a written authority endorsed on a certified copy of the un

dertaking, may empower any person of suitable ago and dis

cretion to do so.

On .arronder Sec. 574. If money have been deposited instead of bail, and
tefor. forfeiture the defendant at any time before the forfeiture thereof, sur-

render himself to the officer to whom the commitment was di

rected, in the manner provided in the last two sections, the

court must order a return of the deposit to the defendant, upon
producing the certificate of tho officer showing the surrender,
and upon a notice of five days'to the district attorney, with a

copy of the certificate.
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ARTICLE VII.

FORFEITURE OF THE UNDERTAKING OF BAIL, OR OF TIIE DEPOSIT

OF MONEY,

Section 575. Ip what cases and how ordered.
576. When and how forfeiture may be discharged.
577. Forfeiture of bail, to be enforced by action.

578. Deposit of money when forfeited, how disposed of.

579. Remission of forfeiture.

580. Application therefor, how mado and on what terms

granted.

Sec. 575. If, without sufficieht excuse, the defendant neglect mwbttuM
to appear for arraignment, or for trial or judgment, or upon

any other occasion where his presence in court may be lawfully

required, or to surrender himself in execution of the judgment,
the court must direct the fact to bo entered upon its minutes;

and the undertaking of hia bail, or the money deposited in

stead of bail, as the case may be, is thereupon forfeited.

Sec. 576. If at any time before the final adjournment of the Maybe
court, the defendant appear and satisfactorily excuse his neg- wheoVnS'how

lect, the court may direct the forfeiture of the undertaking

or deposit to be discharged upon such terms as are just.

Sec, 577. If the forfeiture be not discharged, as provided Forfeiture of b»ti
in the last section, the district attorney may, at any time after

the adjournment of the court, proceed by action only against

the bail upon their undertaking.

Sec. 578. If, by reason of the neglect of the defendant to Depoelt of
appear, as provided in section 575, money deposited instead of ™rMt«diw*
bail is forfeited, and the forfeiture be not discharged or remiti

d'sp0M't°f

ted, as provided in sections 576 and 577, the county treasurer

with whom it is deposited, may at any, time after the final

adjournment of the court, apply the money deposited to the

use of the county.

Sec. 579. After the forfeiture of the undertaking or deposit, BeiniMiou

as provided in this chapter, the district court of the county

may, upon good cause shown, remit the forfeiture or any part

thereof, uponsuoh terras as are just.
9*
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Sec. 580. The application must be upon at least five days

notice to the district attorney of the county, with copies of the

aflidavits and papers on which it is founded ; and can be gran
ted only upon payment of the costs and expenses incurred in

the proceedings for the enforcement of the forfeiture.

ARTICLE Till.

RECOMMITMENT OF THE DEFENDANT AFTER HAVING GIVEN BAIL,

OR DEPOSITED MONEY INSTEAD OF BAIL.

Section 581. In what cases.
582. Contents of the order.

583. Defendant may be arrested in the county.

584. If for failure to appear for judgment, defendant must
be committed.

585. If for other cause, he may be admitted to bail.
586. Bail in such case, by whom taken.

587. Form of the undertaking:
588. Qualifications of bail, and Low put in.

Sec. 581. The court to which the committing magistrate rc»

turns the deposition and statement, or in which an indictment

or information, or an appeal is pending, or to which a judgment

on an appeal is remitted to be carried into effect, may, by an

order entered upon its minutes, direct the arrest of the defend

ant, and his commitment to the officer to whose custody he was

committed at the time ho was admitted to bail, and his deten

tion, until legally discharged, in the following cases :

1, When, by reason of his failure to appear, he has incurred

a forfeiture of his bail, or of money deposited instead thereof,
as provided in section 575 ;

2, When it satisfactorily appears to the court that his bonds
men, or either of them, are dead, or insufficient, or have re
moved from the Territory;
3, Upon an indictment being found in the cases provided in
section 264,

oont«nt« of the Sec. 582. The order for the re-commitment of the defend-
• rder

ant must recite generally the facts upon which it is founded,
and direct that the defendant be arrested by any sheriff, con-

ApplJcatlon
thereof, bow

In what caaes
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stable or marshal in this Territory, and committed to the officer
to -whose custody he was committed at the time he was admit
ted to bail, to be detained until legally discharged.

Sec. 583. The defendant may be arrested pursuant to the Defendant maj
order, upon a certified copy thereof, in anv county, in the same

""e*tedwhe

manner as upon a warrant of arrest, except, that when arrested
in another county, the order need not be endorsed by a magisn
trate of that county.

Sec. 584. If the order recite, as the ground upon which it is If forfaiim-et.
, . . appear Ac.

made, the failure of the defendant to appear for judgment upon
conviction, the defendant must be committed according to the
requirement of the order.

Sec. 585. If the order he made for any other cause, and the if foron*
offense be bailable, the court may fix the amount of bail, and

°aUS8

may direct in the order that the defendant be admitted to bail
in the sum fixed, which must be specified in the order.

Sec. 586. When the defendant is admitted to bail, the bail BaiunBucn
. . , - , , ... . case, by whom

may be taken by any magistrate in the county having author- taken

ity, in a similar case, to admit to bail upon the holding of the
defendant to answer before indictment, as prescribed in sec
tions 539 and 540, or by any other magistrate to be designa*
ted by the court. -

Sec 587. When bail is taken upon the re-comraitment ofFormor
the defendant, the undertaking of bail must be in substantially

,m<]ertaki*«

the following form :

"An order having been made en r day of :— ,

18— , by the court of (naming the court. )\ that A. B., be ad
mitted to bail in the sum of dollars, in an action pend

ing in that court against him in behalf of the people of the

Territory of Dakota, upon an [information, presentment, ini
dictment, or appeal, as the case may be,]

"We, C. D., of [stating his place of residence and occupa
tion,] and E. F., of [stating his place of residence and occu»

pation,] hereby undertake that the above named A. L., shall

appear in the district court of county, upon that [infor
mation, presentment, indictment, or appeal, as the case may

be,] and shall at all times render himself amenable to its orders

and process, and appear for judgment, and surrender himself
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in execution thereof ; or if he fail to perform either of these
conditions, that we will pay to the people of the Territory of

Dakota, the sum of dollars," [inserting the sum in

which the defendant i3 admitted to hail.]

Qa»uacaUoni Sec. 588, The bail must possess the qualifications, and must

be put in in all respects, in the manner prescribed by sections

551 to 559, both inclusive.

CHAPTER II.

COMPELLING THE ATTENDANCE OP WITNESSES.

Section 589. Subpoena defined.

590. Magistrates may issue subpoenas on information or pre

sentment.

591. District attorney inny issue subpoenas for witnesses
before grand j ury.

592. He may also issue subpoenas for the people, on trial of

an indictment.

593. Clerk may issue blank subpoenas for witnesses for de

fendant on trial.

594. Form, of subpoena.

595. Requirements in subpoena to produce books, papers and

documents.
* 596. Subpoena, by whom served.

597. How served.

598, 599. Payment of expenses of witness when he is from

without the couuty, or is poor.

GOO. Witnesses residing or served with subpoena out of the

county,- when and bow compelled to attend.

G01. Disobedience to subpoena, or refusal to be sworn or to

testify, how punished.

602. Witness fur defendant, disobeying a ubpoena, to forfeit

fifty dollars.

Sec 589. The process by which the attendanco of a wit-
Subpoena 1

defined ness, before a court or magistrate is required, is a subpoena.

Magnates may Sec. 590. A magistrate before whom an information is laid,
Ua"°

or to whom a presentment of a grand jury is sent, m*y issue
subpeonas, subscribed by him, for witnesses within the- Terri-

tory, either on behalf of the people or the defendant.



GENERAL LAWS. 123

Sec. 591. The district attorney of the oounty may issue*Bist''1<!tatt<irn«

subpoenas, subscribed by him, for witnesses within the Territory,

insupport of the prosecution, or for such other witnesses as the

grand jury may direot, to appear before the grand jury upon
an investigation before them.

Sec. 592. The district attorney may in like manner issue sub- wtonujim** lor people

pcenas for witnesses within the Territory, in support of an in
dictment, to appear before the court at which it h to be tried.
Sec. 593. The clerk of the court at which an indictment is 22 Eliot!?
to be tried, must, at all times, upon the application of the de

fendant, and without charge, issue as many blank subpoenas,

under the seal of the court and subscribed by him as clerk, for

witnesses within the Territory, as may be required by the de

fendant.

Sec. 594. A subpeana authorized by the last four sections Forn> °*
must be substantially in the following form :

'•In the name of the people of the Territory of Dakota :

To A: B. i

"You are commanded to appear before C. D., a justice of
the peace at the town of , [or "the grand jury of the

county of -," or "the district court ," or as the case
may be, ] on [stating the day and hour,] as a witness in A
criminal action prosecuted by the people of th,e Territory of
Dakota against E. F.
Dated at the town of , [as the case may be,] *hc

day of , 18— .
"G. H., justice of the peace," or "I. K., district attorney,"
or "By order of the court, L. M., clerk," [as the case may be.]
Sec. 505. If books, papers or documents be required, a di^ Be9niremenU
rection to the following effect must be contained in the sub

poenas : "And you are required also to bring with you the fol
lowing," [describe intelligibly the books, papers or documents

required.]

Sec. 596. A peace officer must serve in his county, eity, By whom served

town or village, as the case may be, any subpoena delivered to

him for service, either 6n the part of the people or of the de*

fendant ; and mu3t make d written return of the service, sub

scribed by him, stating the time and place of service without

delay., A subpeeoa may, however, be served by any other
person.
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Sec. 597. A subpoena is served by delivering it
,

or by show

ing it
,

and delivering a copy thereof to the witnesses per

sonally.

Sec. 598. When a person attends before a magistrate, grand

jury, or court, as a witness on behalf of the people, upon a

subpoena, or pursuant to an undertaking, and it appears that

he has come from a place out of the county, or that ho is poor^
the court, if the attendance of a witness be upon a trial, hy an
order entered upon its minutes, or iff any other case, the diss

trict judge, by a written order, may direct the county treasur
er to pay the witness a reasonable sum, to be specified in the

order for his expenses.

Sec. 593. Upon the production of the order, or a certified

copy thereof, the county treasurer must pay the witness thfl

sum specified therein, out of the county treasury,

witness resting Sec. 600. No person is obliged to attend as a witness, before
**at of county i it-

a eourt or magistrate out of the county where the witness re>
. sides or is served with the subpoena, unless the judge of the
oourt in which the offense is triable, upon an affidavit of the

prosecutor or district attorney, or of the defendant or his
counsel, stating that he believes that the evidence of the wit

ness material, and his attendance at the examination or trial

necessary, shall endorse on the subpoena an order for the ab
tendance of the witness.

©isobedionceio Sec. 601. Disobedienoe xto a subpoena, or .a refusal to be
*ulipoena .

sworn or to testify, may be puuished by the court or magis
trate, as for a criminal contempt, in the manner provided in the
code of civil procedure.

Tvitness for ^0<5, ^02. A witness disobeying a subpoena issued on the
5i«obwinB4o. Part °f tn0 defendant, also forfeits to the defendants the sum

of fifty dollars, which may be rccoved in a civil action.

CHAPTER ILL

EXAMINATION OF WITNESSES CONDITIONALLY.

•Section 603. Witnesses to be examined conditionally for the defen-
dan t, as provided in this chapter.

604. In what cases defendant may apply for order.

'Witness
•expenses
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Section 605. Application, on what facts to be founded.
606. If during term, to be made to the court.
607. If not during term, to whom to be made.
608. The order, when granted and what to contain.
609. If made by the court, may direot examination before a-

judge or magistrate. If made by a [judge, examina
tion to be before him,

610. On proof of service, if distriet attorney absent, exam'
ation to proceed.

611. If facts on which order was founded, be disproved, ex
amination not to proceed.

612. Testimony, how taken and authenticated,

613. Deposition, how, by whom, and when filed.

614. When it may be read in evidence.
615. When to be excluded.

616. On reading the deposition, on trial, what objections may,
be taken.

617. Attendance of witness for examination, how compelled.

618. Disobedience of witness, how pu shed.

Sec. 603. When a defendant has been held to answer a wuneisej to t*-
eharge for a public offense, he may, either before or after in- "Scmii/
dictinent or information, have witnesses examined conditionally
on his behalf, as prescribed in this chapter and not otherwise..

Sec. 604. When a material witness for the defendant i» „ , .May apply tor

about to leave the Territory, or is so sick or infirm as to afford gjjjm,in vhM

reasonable grounds for apprehending that he will be unable to
attend the trial,, the defendant may apply for an'order that the

witness be examined conditionally.

Sec. 605. The application must be made upon affidavit, AlgUertto>l
showing :

1, The nature of the offense charged ;.

2, The state, of the proceedings in the action ;

3, The name and residence of the witness, and that his tes

timony is material to the defense of the action ; and

4, That the witness is about to leave the Territory, or is so-

sick or infirm as to afford reasonable grounds for apprehend

ing that he will be unable to attend the trial.

Sec. 606. The application if made during the term must be 1{dBrtB M-
made to the court.
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h not during Sec. 607. If not made during the term, it may be made aa
Follows :

1, When the indictment is pending iri the district court.

order, when Sec. 608. If the court or officer be satisfied that the exam-
cranu.j

ination of the witnesses is necessary to the attainment of jus
tice, an order must he made that the witness be examined con

ditionally, at a specified time and place, and that a copy of the

order, and of the affidavit on which it was granted, be served
on the district attorney, within a specified time before that

fixed for the examination.

ifmadobymurt Sec. 009. If the order be made by the court, it may direct
»nay direct what

^e examination be taken before a judge thereof, or before

a magistrate in the county, to be named in the order.

proof or sorvico Sec. 610. On proof being furnished to the officer before

whom the examination is appointed, of the service upon the

district attorney of a copy of the order, and of the affidavit

on which it was granted, if no counsel appear on the part of
the people, the examination must proceed!

iffactson Sec. 611. If the district attorney or other counsel appear on
wasfcundedbe the part of the people, and it be shown to the satisfaction of
examination &v. the court or officer, by affidavit or other proof, or on the ex

amination of the witness, that he is not about to leave the Ter

ritory* or is not sick or infirm, or that the application was made

to avoid the examination of the witness on the trial, the exam
ination cannot take place ; otherwise it must proceed.

testimony, how Sec. 612. The testimony given by the witness must be re»
Ukeu

duced to writing, and authenticated in the same manner as the

testimony of a witness taken in support of an information, as

prescribed in section 165.

Deposition. how, Sec. 613. The deposition must be retained by the officer
by whom, when

taking it
> and filed by him in the office of the clerk of the
court without unnecessary delay.

K«y*o'readin Sec. ^14. ^e deposition, or certified copy thereof may bo
•ridonce, ^hen rea(j -m evidence by either party on the trial, upon its appear

ing that the witness is unable to attend, by reason of his death,

insanity, sickness, or infirmity, or of his continued absence

from the Territory.
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Sec. C15. The deposition cannot, however, be read, if it ap- when to t»
pear that the copy of the order and of the affidavit on which it
was founded, was not served on the district attorney as direct

ed, or that the examination was in any respect unfair or not

conducted as prescribed in this chapter.

Sec. 615. Upon the reading of the deposition in evidence. Ending
. deponition, on

the same objections may be taken to a question or answer con- trial, objection*

tained therein as if the witness had been examined orally in
court.

Sec. G17. The attendance of the witness may be enforced Attendant «i
witness?*, bow

by a subpoena subscribed by the officer, or issued under the seal compelled

of the court.

Sec G18. Disobedience to the subpoena, or refusal to be Disobedience**

sworn or to testify, may be punished by the court or officer as punished
°w

for a criminal contempt in the manner provided in the code of

civil procedure ; and the witness also forfeits to the defendant

the sum of fifty dollars, which may be recovered ^ a civil

action.

CHAPTER IV,

EXAMINATION OP WITNESSES ON COMMISSION!

Section 619. Witness residing out of the territory, to be examined
for defecdant, as provided iu this chapter.

620. In what case defendant may apply for order to examine
witnesses on commission.

621. Commission defined.

622: Application for commission, on what facts to bo foun

ded.

623. If during term, to be made to the court.
624. If not during term, to Whom to be made.
625. Notice ot application,' when required and how given.

626. Ordcv for commission, when -granted.

627. Trial to be stayed until execution and return of com*

mission.

'628. Interrogatories and notice of settlement.

629. Cross interrogatories, and notice of settlement.

630, 631. What may be inserted in interrogatories.

632. Directions as to return of commission.
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Witnesses
residing out ef
territory

In what cases
defendant may
apply for orders

Commission
leaned.

Application for

If during term

If not during

Section 633. Commission, bow executed.

634. Copy of last sectian to be annexed to- commission.

635, 036. Commission, bow returned, when delivered to.

agent for that purpose,

637. When and how filed.

638. Commission returned by mail, bow disposed of.

639. Commission and return to be open for inspection, and

copies to be furnished.

6 tO. Deposition to be read in evidence. What •bjeetion

may be takca thereto.

See. 619. When an issue of fact is joined upon an indict

ment or information, the defendant may have any material

witness residing out of the Territory, examined in his behalf,,"

as prescribed in this chapter, and not otherwise.

Sec. 620. When a material witness foF the defendant resides

out of the Territory, the defendant may apply for an order
that the witness be examined on a commission.

Sec. 621. A commission is a process issued under the seal
of the court, and the signature of the clerk, directed to one or

more persons, designated as commissioners, authorising them

to examine the witness upon oath, on interrogatories annexed

thereto, and to take and return the depositions of the witness,,

according to the directions given, with the commission.

Sec. 622. The application must b« made upon affidavit,

showing :

1, The nature of the offense charged ;
2, The state of proecedings in the action, and that issue of
fact has been joined therein, j
3, The name of the witness, and what; the party expects to

prove by him, which must bo material to the defence of the
action ;

4, That the witness resides out of the Territory ;
5, That the application is made in good faith and for the-
furtherance of justice.

Sec. G2&. The application, if made during the term, must
be made to the court.

Sec. 624. If not made during the term, tiic application may
be made to the judge of the district court of the proper disi
trict.

9
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Sec. 625. If the application be made to the court, it may Nou™of... . .... ,. ,. application, how
be without notice to the district attorney, unless the court di« given

rect notice to be given, in which case it must prescribe the

manner of giving the same.

Sec. 626. If the court or officer to whom the application be omerror
commission

made, be satisfied that the witness resides out of the Territory,
and that his examination is necessary to the attainment of jus
tice, an order must be made that a commission be issued to

take his testimony, and that the people be permitted to join in

the commission and examine witnesses in support of the in.,

dictment.

Sec. 627. If the application for a commission be granted, Triaitobe
the court or judge must insert in the order therefor a direc

tion that thc> trial of the cause be stayed for a specified time

reasonably sufficient for the execution and return of the com

mission.

Sec. 628. When the commission is ordered, the defendant interrogatories

must serve upon the district attorney, and the district attors

ney, if he intend to join in the commission and examine witness
es in support of the indictment, must servo upon the defen

dant or Lis counsel a copy of the interrogatories to be annexed

thereto, with a notice of two days of their settlement, before

an officer who might have granted the order out of term, as pro

vided in section 624.

Sec. 629. The district attorney, and the defendant, may, in cross•" . interrogatories

the same manner serve cross-interrogatories, to be annexed to

the commission with the like notice of the settlement thereof.

Sec. 630. In the interrogatories, either party may insert what maybe
, inserted therein

any question pertinent tq the issue.

Sec. 631. Upon the settlement of the interrogatories the same

judge must expunge every question not pertinent to the issue,

and modify the questions so as to conform them to rules of

evidence, and when settled, must endorse upon them his allow

ance and annex them to the commission..

See. 632. Unlesq the parties otherwise consent, by an en- Directions to &c.

dorsement upon the commission,, the officer must endorse there

on a direction, as to the manner in which it must be returned,

and may in his discretion, direct that it be returned by mail or
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Comrois«ionR,
bow executed

Cupy to »•
annexed

CemmlBBloDp
how returned

otherwise, addressed to the clerk of the court in which the in<

dictment is pending, designating his name and the place where

his office is kept.

Seo. 633. The commissioners or any one of them, unless

otherwiee specially directed, may execute, the commission as

follows :

1, They must publicly administer an oath to the witness,

that his answers given to the interrogatories, shall be the truth,

the whole truth, and nothing but the truth ;

2, ThejT must cause the examination of the witness to be

reduced to writing ;

3, They must write the answers of the witness as| nearly
as possible in the language in which he gives them and reap

to him each answer as it is taken down, and correct or add to

it until it is mado conformable to what he declares is the truth ;

4, If the witness declines answering a question, that fact,
with the reason for which he declines answering it

,

as he gives

it
,

must be stated

5
, If papers or documents are produced before them, and

proved by the witness, they must be annexed to his deposition,

and be subscribed by the witness, and certified by the commis

sioners ;

6
, The commissioners must subscribe their names to each

Bheet of the deposition, and annex the deposition, with the

papers or documents provided by the witness, to the commis

sion, and must close it up under seal, and address it as directed
thereon ;

7
, If there be a direction on the commission, to return it by

mail, the commissioners must immediately deposit it in the'
nearest post office. If any other direction be made, by the
written consent of the parties, or by the officer on the com

mission, as to its return, they must comply with the direction.

Sec. 634. A copy of the last section must be annexed to the
commission.

Sec. 635. If the commission and return be delivered by the
commissioners to an agent, he must deliver it to the clerk to

whom it is directed, or to a judge of the court in which the in
dictment is pending, by whom it may be received and opened,

upon the affidavit of the agent that he received it from the
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hands of one of the commissioners and that it has not been

opened or altered since he received it.

Sec. 636. If the agent be dead, or from sickness or other
casualty, unable to deliver the commission and return as pre

scribed in the last section, it may be received by the clerk or

judge from any other person, upon his making an affidavit that

he received it from the agent, that the agent is dead,or from sick

ness or other casualty, unable to deliver it
,

that it has not been

opened or altered since the person making the affidavit received

it
,

and that he believes it has not been opened or altered sinco

it came from the hands of the commissioners.

Sec. 637. The clerk or judge receiving and opening the com- whm««vj,8w

mission and return, must immediately file it
,

with the affidavit

mentioned in the last two sections, in the office of the clerk of
the court in which the indictment is pending.

Sec. 638. If the commission and return be transmitted by commission
mail, the clerk to whom it is addressed, must receive it from

r8tnrB,4,,,,m*"

the post office, and open and file it in his office, where it must
remain, unless the court otherwise directs

Sec. 639. The commission and return must at all times be TobeoPen<or
open to the inspection of the parties, who must be furnished copies to bo

b
y the clerk with copies of the same, or of any part thereof, on

payment of his fees at the rate of ten cents for every hun»

dred words.

Sec. 640. The deposition, taken under the commission, may Deposition t»*»

be read in evidence by either party on the trial, and the same wlit oDjecuo?'

objections may be taken to a question in the interrogatories, or SStu™**"

to an answer in the depositions, as if the witness had been ex
amined orally in court.

CHAPTER V.

INQUIRY INTO THE INSANITY OF THE DEFENDANT, BEFORE TRIAL,

OR AFTER CONVICTION.

Section 641. An insane person cannot be tried, sentenced or pun

ished, for public offense.

642. When doubt arises as to sanity of defendant, on calling

indictment for trial, or defendant tor judgment, jury

to be ordered and impanneled, to try the question.
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Section 643. Trial or judgment to be suspended until question o.

insanity determined.

644. Oidev of the trial of the question of insanity.

615. Chargo of the couvi.

C46. If defendant found-sane, trial to proceed, or judgment
to be pronouuecd.

647. If found insane, trial or judgment suspended, and de»
fendaut to be committed to territorial lunatic asylum

if his discharge bo dangerous to the public peace or
safely.

648. If defendant committed, bail exonerated or depositor*
money refunded.

649. Detention of defendant iu asylum, and proceedings on

his becoming sane.

650. Expenses incident to sending defendant to asylum, how

paid.

Aftiamae See. 641. An act done by a 'person in a state of insanity

K04o?nnot
be cannot be punished as a public offense; nor can a person be

tried, adjudged to punishment, or punished for a public offense,

while lie is insane.

When doukt
arises

Trial of
judgment to be
impended

Order of the
trial ot toe
qu.ee.tlon,

Sec. 642. When an indictment or information is called for

trial, or upon conviction the defendant 13 brought up for judg
ment, if a doubt arise as to the sanity of tho defendant, the
court must order a jury to be impanneled, from the jurors
summoned and returned for the terra, or who may be summoned

by direction of the court a? provided in ecetions 310 to- 345,

both inclusive, to inquire into the fact,

Sec. 613. The trial of tho indictment or information or the

pronouncing the judgment, as the case may bo, must be sus

pended until tho question of insanity is determined by the

verdict of the jury.

Sec. 644. The trial of the question of insanity must pro

ceed in the following order :

1, The counsel for the defendant must c-pen the case and

offer evidence in support of the allegation of insanity ;

2, The counsel for the people may then open their case and

offer evidence in support thereof;
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3, The parties pay then respectively offer rehutting testis
mony on]y, unless the court for' good reason, in furtherance of

justice, permit them to offer evidence upon their original case ;

4, When the evidence is concluded, unless the case is sub«

mitted to the jury on either side or on both sides, without ar«
gument, the counsel for the people must commence, and the

defendant or his counsel may conclude, the argument to the

jury;
5, If the indictment be for an offense punishable with death,
two counsel on each side may argue the cause to the jury ; in
which case they must do so alternately. If it be for any other
offense, the court may, in its discretion, restrict the argument

to one counsel on each side ;

6, The court must then charge the jury.
Sec. 645. The provisions of sections 406 and 408, in respect charge of court

to the duty of the court upon questions of law, and of the jury

upon questions of fact, and the provisions of section 409, in

respect to the charge of the court to the jury, upon the trial

of an indictment or information, apply to the question of in

sanity.

Sec. 646. If the jury find the defendant sane, the trial of if foond Bane.
. . trial to proceed

the indictment or information must proceed, or judgment may

be pronounced, as the case may be.

See. 647. If the jury find the defendant is insane, the trial iffonaa
or judgment must be suspended until be become sane ; and the

court, if it deem his discharge dangerous to the public peace or
safety, may order that he be, in the mean time, committed to

the care of the sheriff until he becomes sane.

Sec. 648. The commitment of the defendant, as mentioned if commuted

in the last section, exonerates his bail, ,or entitles a person au«

thorised to receive the property of the defendant, to a return

of money he may have deposited instead of bail.

Sec. 649. When he becomes sane, the sheriff must thereupon Detention in

without delay, place him in the proper custody until he be
*sylum

brought to, trial or judgment, as the case may be, or be legally

discharged.

Sec. 650. The expenses of keeping the defendant are in the Expenses

first instance chargeable to the county ; but the county may

recover them from the estate of the defendant, if he have any,
or from a relative.
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CHAPTER VI.

COMPROMISING CERTAIN PUBUC OFFENSES BY LEAVE OF THE

COURT.

Section 651. Certain offenses, for whioh the party injured has a

civil action, may be compromised.

652. Compromise to be by the permission of the court. Or*

der thereon.

653. Order a bar to another prosecution.

654. No public offense to bo compromised except as provi
ded in this chapter.

oorum offen«e» Sec. 651. When a defendant is held to ansAver on a charge

of misdemeanor, for which the person injured by the act con

stituting the offense, has a remedy by a civil action, the offense

may be compromised as provided in the next section, excapt

when it was committed :

1, By or upon an officer of justice while in the execution of

the duties of his office ;

2, Riotously ; or

3, With an intent to commit a felony.

compromiaete Sec. 652. If the parly injured appear before the court to
to by pwmusion wnjcn ^Q depositions and statement are required by section

180 to be, returned, at any time before trial or. an indictment

for the offense, and acknowledge in writing that he has received

satisfaction for the injury, the court may, in its discretion, on

payment of tho costs incurred, order all proceedings to be

Btayed upon the prosecution, and the defendant to be dis

charged therefrom. But iu that case the reasons for the order

must be set forth therein and entered upon the minutes.

order to tar Sec. C53. The order authorized by the last section is a bar

to another prosecution for same offense.

Nopnbiio Sec. G54. No public offense can be compromised, nor can

compromiae" any proceeding for tho prosecution or punishment thereof, upon
a compromise, be stayed, except as provided in sections 651

and 652.

except
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CHAPTER VII.

DISMISSAL OF THE ACTION BEFORE OR AFTER INDICTMENT OR IN

FORMATION FOR WANT OF A PROSECUTION OR OTHERWISE.

Section 655. Dismissal when a person held to answer is not indicted

at the next term thereafter.

656. When a person indicted is not brought to trial at the

next term thereafter.

657. Court may order action to be continued, arid in the
meantime discharge the defendant from custody, on

his own undertaking or on bail.

658. If action dismissed, defendant to be discharged from
oustody, or his bail exonerated, or deposit of money
refunded.

659. Court may, of its own motion, or on application of dis

trict attorney, order indictment to bo dismissed. Or
der to state reasons.

660. Nolle prosequi abolished. No indictment to be dis

missed or abandoned, except according to this chapter.

661. Dismissal a bar in misdemeanor; but not in felony.

Sec. 655. When a person has been held to answer for a

public offense, if an indictment or information be not found
against him at the next terra of the court at which he is held

to answer, the court must order the prosecution to be disa

missed, unless good cause to the contrary be shown.

Sec. 65G. If a defendant, prosecuted for a public offense, whencimrt
whose trial has not been postponed upon~-his application, be not prosecnuoa to
■

'
i i i ci i • i i • be dismissed

brought to trial at the next term ot the court in which the in«

dictment or information is triable after it is found, the court

must order the prosecution to be dismissed, unless good cause

to the contrary be shown.

Dismissal

Sec. 657. If the defendant be not prosecuted or tried, as conn may order...... . . . action to be

provided in the last two sections, and sufficient reason therefor conUnn«iin uw* • meantime

be shown, the court may order the action to be continued from

term to term, and in the meantime may discharge the defend

ant from custody, on his own undertaking or on the under

taking of bail for his appearance to answer the charge at the

time to which the action is contained.

10*
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if action Sec. 658. If the court direct the action to be dismissed, the
exonerated defendant must, if in custody, be discharged therefrom, or if
money refunded . . , .

admitted to bail, his bail is exonerated, or money deposited in

stead of bail must be refunded to him.

oonrtmajon Sec. 659. The court may, either of its own motion or upon
Ha own motion, ^ application of the district attorney, and in furtherance of
Nolle prosequi ... , ' . . ~ ,
abolished justice, order an action alter indictment or information to be

dismissed ; but in that case the reasons of the dismissal must
be set forth in the order which must be entered upon the

minutes.

Dismissal a bar, Sec. 660. The entry of a nolle prosequi is abolished, and
in what case .... .

the district attorney can not discontinue or abandon a prosecu"

tion for a public offense, except as provided in the last section.

Against a Sec. 661. An order'for the dismissal of the action as pro-
corporation .

vided in this chapter, is a bar to another prosecution for the

same offense, if it be a misdemeanor ; but it is not a bar if the
offense charged be a felony.

CHAPTER VIII.

PROCEEDINGS AGAINST CORPORATIONS.

Section 662. Summons upon an information or presentment against
a corporation, by whom issued, and when returnable.

663. Form of the summons.

664. When and how served.

665. Examination of the charge.
666. Certificate of the magistrate and return thereof with
the depositions,

667. If the magistrate certify that there is sufficient cause
to believe the corporation guilty, grand jury may pro
ceed as in the case of a natural person.

668. Appearance and plea to indictment, and proceedings
thereon.

669. Fine on conviction, how collected.

Sec. 662. Upon an information or presentment against a

corporation, the magistrate must issue a summons signed by

him, with his name of office, requiring the corporation to ap

pear before him at a specified time and place, to answer the
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charge. The time to be not less than ten days after the issu

ing of the summons.

See. 663. The summons must be in substantially the follow- (Form of
_ , summons

ing iorm-: \

County of

In the name of the people of the Territory of Dakota :
To the [naming the, corporation] :

You are hereby summoned to appear before me, at [naming
the place,] on [specifying the day and hour,] to answer to the

charge made against you, upon the information of A. B., [or,
the presentment of the grand jury of the county of Yankton,]

[or as the case may be,J for [designating the offense gener-

Dated at the city, [or town, 3 of , the ;

day of——— — , 18—.
a. HA

Justice of the Peace,

[or as the case may be.]
Sec. 664. The summons must be served at least-five days when ana ho*

served

before the day of appearance fixed therein, by delivering a copy
thereof and showing the original to the president, or other

head of the corporation, or to the secretary, cashier, or man~

aging agent thereof.

•Sec. 665. At the time appointed in the summons the magis. Fxammation of11
t charge

trate must investigate the charge in the same manner as in

the case of a natural person brought before him, so far as thoso

proceedings are applicable.

Sec. 666. After hearing the proofs the magistrate must cer- Ortiucare 0r
. . magistrate

tify upon the depositions, either that there is
,

or is not, sufii-

■cient cause to believe the corporation guilty of the otfanse

charged, and must return the depositions and certificate ia the

same manner prescribed in section 181.

Sec. 667. If the magistrate return a certificate that there if magistrate

is sufficient -cause to believe the corporation guilty of the jm"maypro*>>e<i

offense charged, the grand jury may proceed thereon, as in the
case of a natural person held to answer.

Sec. 668. If an indictment be found, tho corporation may Appearance
appear by counsel to answer the same. If they do not thus

audple*

appear, a plea of not guilty must be entered, and the same

proceedings had. thereon as in other cases.
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Time on Sec. 669. When a fine is imposed upon a corporation, on
conviction, how , .
wiiocted conviction, it may be collected by virtue of the order imposing

jit
,

by the sheriff of the county, out of their real and personal

property, in the same manner aa upon an execution,

CHAPTER IX.

ENTITLING AFFIDAVITS.

Affidavits,
defectively
entitled valid.

Section 670\ Affidavits defectively entitled, valid.

Sec. 670. It is not necessary to entitle an affidavit or depo.
sition, in the action, whether taken before or after indictment,

or upon an appeal ; but if made without a title, or with an er
roneous title, it is as valid and effectual for every purpose as

if it were duly entitled, if it intelligibly refer to the proceed*
inga, indictment or appeal in which it is made.

CHAPTER X.

ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINGS:

Section 071. No^departure from the forms prescribed b
y this code,

or error or mistake in a pleading or proceedings, ma-

terial, unless it prejudice or tend to prejudice a sub»
stantial right.

Neither Sec. 671. Neither a departure from the form or mode pre-
fora'prewrib*! scribed by this code in respect to any pleadings or proceed-
nor error render* ' .

' .... , . . . ,

^invalid lrig-S nor an error or mistake therein, renders it invalid, unless

it have actmlly prejudiced the defendant, or tend to his preju*
dice, in respect ta a substantial right.

CHAPTER XL

DISPOSALS OF PROPERTY STOLEN OR EMBEZZLED-.

Section 672. When property alleged to be stolen or embezzled

comes into custody of peace officer, he must hold it

subject to order of magistrate.

673. Order for its. delivery to o,wn.er.
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Section 674. When it comes into custody of magistrate he must de

liver it to its owner on proof of title and payment of

675. Court in which trial is had for stealing or embezzling

it
,

may order it to be delivered to owner.

676. If not olaimed in six months, to bo delivered to county
superintendent of the poor.

677. Receipt for money or property taken from a person ar

rested for publio offense.

Sec. G72. When property alleged to have been stolen or Propertyr r J a alledgetl to b»

embezzled, comes into the custody of a peace officer, he must ^"jy1*
hold it subject to the order of the magistrate authorized by
the next section to direct the disposal thereof.

Sec. 673. On satisfactory proof of the title of the owner of order forit»• » r

_ _ delivery

the property, the magistrate before whom the information is

laid, or who examines the charge against the person accused of

stealing or embezzling t,he property, may order it to be deliv

ered to the owner, on his paying the reasonable and necessary

expenses incurred in its preservation, to be certified by the

magistrate. The orderN entitles the owner to demand and re

ceive tho property.

Sec. 674. If property stolen or embezzled came into tho when in custody

.

' of magistrate, h»
custody of a magistrate, it must be delivered to the owner on must deliver,-

. proof

satisfactory proof of his title, and on his paying the necessary

expenses incurred in its preservation, to be certified by the

magistrate.

Sec. 675. If property stolen or embezzled have not been conrtmay... -l-iir deliver, by ordor

delivered to the owner, the court before which a trial is had for

stealing or embezzling it
,

may, on proof of his title, order it to

be restored to the owner.

Sec. 676. If property stolen or embezzled, be not claimed » rot claimedr r ,J iu six monthi

b
y the owner before the expiration of six months from the con

viction of a person of stealing or embezzling it
,

the magistrate

or other officer having it in his custody, must, on payment of

the necessary expenses incurred in its preservation, deliver it

to the county commissioners to bo paid into the county treas*

ury.
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Receipt for
property taken
from person
arrested

Sec. 677. When money or other property is taken from a

defendant, arrested upon a chargo of public offense, the officer

taking it
,

must at the time, give duplicate receipts therefor,

specifying particularly the amount of money or the kind of

property taken. One of which receipts he must deliver to the

defendant, and the other of which he must file with the clerk of

the court to which the depositions and statement must be sent,

as provided in section 181.

CHAPTER XII.

REPRIEVES, COMMUTATIONS AND PARDONS.

Section GTS. Power of governor to grant reprieves, commutations

and pardons.

GTS). His power in respect to conviction for treason. Duty
of the legislature in such cases.

C80. Governor to communicate annually to legislature, re

prieves, commutations and pardons.

681. Report of case, how, and from whom required.

GS2. Notice to district attorney of application for pardon.

GS3. Publication of notice.

G84. Papers relating to application to be filed with secreta

ry of territory.

tower of Sec. 678. The governor has power to grant reprieves, com-
«o«rnorto B ...
srant reprieves mutations and pardons, after, conviction, for all offenses except

treason and cases of impeachment, upon such conditions, and

with such restrictions and limitations, as he may think proper,

subject to the regulations provided in this chapter.

in respect to Sec 079. He may also suspend the execution of the sen-
conviction for _
trea»on,dutrof tence upon a conviction tor treason, until the case can be re»
legislature r .

ported to the legislature, at the next meeting, when the legis

lature must either pardon or commute the sentence, direct the

execution thereof, or grant a further reprieve.

Sec. 080. lie must annually communicate to the legislature,
each case of lepricve, commutation or pardon, statinc the
name of the convict, the crime of which he was convicted, the

sentence and its date, and the dato' of the commutation, par
don or reprieve.
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Sec. 681. When an application is made to the governor for Report otca«e«
i , . . , . . « , how and from

a pardon, he may require the presiding judge of the court be- whom required

fore which the conviction was had, or the district attorney by

whom the action was prosecuted, to furnish him, without de

lay, with the statement of the facts proved on the trial, and of

any other facts having reference to the propriety of granting

the pardon.

Sec. 682. At least ten days before the governor acts upon Notice to districtt . r , . P . attorney of
an application tor a pardon, written notice or the intention to application tor

pardon

apply therefor, signed by the person applying, must be served

upon the district attorney of the county where the conviction

was had, and proof by affidavit of the service, must bo presenti

ed by the governor ; Provided, Such application is not signed
by such district attorney.

Sec. 683. Unless dispensed with by the governor, a copy of Publication of

the notice must also be published for thirty days from the
first publication, in the territorial paper, and a paper in the

county in which the conviction was had, nearest the place of.

conviction.

Sec. 684. When the governor grants a reprieve, commuta- papers relating

tion or pardon, he must within ten days thereafter, file all the-

papers presented to him in relation thereto, in the ofiice of the

secretary of the .Territory, by whom they must be kept as.

records, open to public inspection.

PART V.

OP PROCEEDINGS IN THE POLICE COURTS..

Title I. Of the proceedings injustices courts.
II. Of appeals from the justices courts.

TITLE I.

OF THE PROCEEDINGS IN JUSTICES COURTS.

Section 685. Charge to be read to defendant, and he required to
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Section 68G. The plea, and how put in.

687. Issue, how tried.

688. Defendant may demand a trial by jury,
689. Jury, how drawn.
690. Magistrate to deliver list of jurors to peaos officer, with

direction to summons them.

. 691. Summoning the jury and returning the list.
692. Depositing ballots in a box.

693. Drawing the jury,
694. Challenges.

695. Talesmen, when and how ordered and summoned.

696. Punishing officer for not returning list, and issuing
new order for jury.

697. Jury, how constituted.
698. Their oath.

699. Trial, how conducted.

700. Jury may decide in court, or retire. Oath of officer
on their retirement.

701. Delivering verdict, and entry thereof.

702. Discharge of jury without verdict.

703. In such case, cause to be re-tried.
704. Judgment on conviction.

705. Judgment of imprisonment, until fine be paid. Extent
of imprisonment.

706. Defendant, on acquittal, to be discharged. Order that

prosecutor pay the costs.

707. Judgment against prosecutor for costs.

708. 709. Certificate of conviction. Its form,

710. Certiftdte, when filed.

711. pcrtificatc, conclusive evidence,

712. Judgment, by whom executed.

713. Fine, by whom received before commitment, and how
applied.

714. Fine, to whom paid after commitment, and how ap-
plied

715. Proceedings against magistrate or sheriff, on neglect to

pay fine into county treasury.

716. Subpoena for witnesses, and punishing them for diso
bedience.

717. Punishing jurors for non-attendance.
718. No fees to jurors or witnesses.



GENERAL LAWS. 143

Section 719. When defendant requests a trial by justice court, pre- '

liminary examination dispensed with.

720. During time allowed for bail, and until judgment, de»
fendant to be continued in custody of officer, or com
mitted to jail.

721. Form of commitment.
722. By whom executed.
723. Defendant may be admitted to bail.

724. Bail, how and by whom taken.
725. Form of the undertaking.

726. Undertaking, when forfeited, and action thereon.

727. Forfeiture, how and by whom remitted.

Sec. G85. In the cases in which the justice courts have cinreo to i»
jurisdiction, as provided in section 31, when the defendant is

read

brought before the magistrate, the charge against him must be

distinctly read to him, and he must be required to plead

thereto.

Sec. 686. The defendant may- plead the same pleas as upon piea, how put in

an indictment, as provided in section 305. His plea must be
oral, and entered upon the minutes of the magistrate.

Sec. 687. Upon a plea other than a plea of guilty, if the Isso0j j,oir
defendant do not demand a trial by jury, the magistrate must

proceed to try the issue.

Sec. 688. Before the magistrate hears any testimony upon Mayaemsni

the trial the defendant may demand a trial by jury.
u"" byj lry

Sec. 689. If a trial by jury be demanded, the magistrate JttrJibowinin
must, in the presence of the defendant, draw from the justice's
jury box twelve ballots containing the names of persons to form

the jury.

Sec. 690. The magistrate must thereupon deliver a list of MaBistrate t0
the jurors drawn, to a peace officer of the town or city, with dr«uon*taWlth
an endorsement thereon signed by him, with his name of office,

™mmon"

to the following effect :

"The peace officer of the town [or "city"] of — ,

to whom this is delivered, is required to summon the persons

named in the within list to appear before me, at [naming the

place,] on [naming the day and hour,] t6 serve as jurors at a

• justice court for the trial of a criminal charge against A. B.
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"Dated at the town [or "city"] of
t day of '— i—«— 18-

on the

C. D.,

Justice of the Peaeey

, [as the case

Depositing .
ballots

Drawing jury

Of the town [or "city"] of
'

may be. "]
'

BommoniBEjnry Sec. G91 . The officer to . whom the list is delivered: must

forthwith summon each of. the jurors named therein, person

ally, or. by leaving a written notice at his place of residence,

with some person of suitable age and discretion. He must

also, at or before the time named therein,. return, the list to

the magistrate, specifying the persons summoned, and the

manner of service in respect to each of them.

Sec. G92. The names of the persons returned as jurors
must be written on separate ballots folded as nearly alike as

possible, and so that the name can not be seen, and must, under

the direction of the magistrate, be deposited in a box or other

convenient thing.

Sec. G93. The magistrate must then draw out six of the bal

lots successively, and if any of the persons whose names are
drawn do not appear, or are challenged and set aside, such fur-

thcr number must be drawn as will make a jury df six after all
legal challenges have been allowed,

challenges Sec. G94.. The same challenges may be taken by either

party to the panel of jurors, or to an individual juror, as on
the trial of an indictment for a misdemeanoi', so far as applir
cable, except that the challenge must, in all cases, be tried by

the magistrate.

Talesman, when Sec. G95. If six of the jurors summoned do not attend, or
and summonea be not obtained, the magistrate may direct the officer to sum

mon any of the bystanders, or others who may be competent,
and against whom there is no sufficient cause of challenge to

act as jurors.

pnnishins officer Sec. G9G. If the pfficer to whom the order is delivered do

^
o
r not retaining
nQt return ^ as requjrefj Dy scction 691, he may be punished
by the magistrate as for a contempt, and the magistrate must

issue a new order for the summoning of the same jurors in

substantially the same form, upon which the same proceedings
must be had, as upon the one first issued.

10
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Sec. 697. When six jurors apDear and are accepted, they Jury, how
.

1 J constituted
constitute the jury.

Sec. 698. The magistrate must thereupon administer to the oath

jury the following oath or affirmation: "You do swear," [or
"you do solemnly, affirm," as the case may be,] that you will
well and truly try this issue between people of the Territory
of Dakota, and A. the defendant, and a true verdict give

according to- the evidence."

Sec. 699. After the iu-ry are sworn they must sit together Trtai.how
- , , conducted

and hear the proofs and allegations of the parties, which must

be delivered in public and in the presence of the defendant.

Sec. 700. After hearing the proofs and allegations, the jury Jury may decide

may either decide in court or may retire for consideration. If
they do not immediately agree, an officer must be sworn to the

following effect : "You do swear that you will keep this jury
together in some private and convenient? place, without food or
drink, except bread and water, unless otherwise ordered by

the court ; that you will not permit any person to speak to or
communicate with them, nor do so yourself unless it be to ask

them whether they have agreed upon a verdict, and. that you

will return them into court when they have soagreed, or when

ordered by the court.

Sec. 701. When the jury have agreed' on their verdict they Delivering
must deliver it publicly to the magistrate, who must enter it in

his minutes.

Sec. 702. The jury can not be discharged after the cause is M,cnari!e
submitted to them, until they hav« agreed upon and rendered

wuh0UtTerd'ct

their verdict, unless for goqd cause the niogistrate sooner dis

charge them.

Sec. 703. If the jury be discharged, as provided in the- last In such case
section, the magistrate may proceed again to the trial in the

Bame manner as upon the first trial, and so- on, untiLa verdict

is rendered.

Sec. 704. When the defendant pleads guiltv, or is convicted' jMsment »*
. conviction

either by the magistrate or by a.jury, the magistrate mustren-.

der judgment thereon of fine or imprisonment, or both, as the

case may require ; but the fine cannot exceed fifty, dollars, norr

the imprisonment six months..
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Imprisonment
until fine paid

On acquittal,
casts

Against
prosecutor for
costs

Certificate ot
(ignviction, form

Sec. 705. Ajudgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be satisfied,

specifying the extent of the imprisonment, which can not ex*

ceed one day for every two dollars of the fine.

Sec. 706. When the defendant is acquitted, either by the

magistrate or by a jury, he must be immediately discharged ;
and if the magistrate certify upon his minutes, or the jury find
that the prosecution was malicious or without probable cause,

the magistrate must order the prosecutov to pay the costs of

the proceedings, or to give satisfactory security by a written

undertaking, with one or more sureties, to pay the same to the

county within thirty days after the trial.

Sec. 707. If the prosecutor do not pay the costs or give
security therefor, the magistrate may enter judgment against
him for the amount thereof, which may bo enforced in all re*

spects in the same manner as a judgment rendered by a jus
tice's court, held by a justice of the peace.

Sec. 708. When a conviction h had upon a plea of guilty
or upon a trial, the magistrate muse make and sign, with his

name of office, a certificate in substantially the following form :
"Justice's court,

"County of Union, Town of Big Sioux,

[or as the case may be.]
"The people of the Territory of Dakota,

'

against
A. B. )

January 1, 18— .
"The above named A. B., having been brought before me,
C D., a justice of the peace of the town [or city,] of [us the
case may be,] charged with [briefly designating the offense,]
and having requested to be tried by a justice court, [or "having
been required by me to give bail for his appearance at the

next district court of this county, and having omitted to do so
for twenty-four hours after being so required;" as the case may

be.]

"And the above named A. B., having thereupon pleaded not
guilty, [or as the case may be,] and demanded1 [or "failed to
demand," as the case may be,] a jury, and having been there
upon duly tried, and upon such trial duly convicted,
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"I have adjudged—That he be imprisoned in the jail of this
county, days, [or "pay a fine of dollars,

and be imprisoned until it be paid not exceeding
days," or both, as the case may be.]

"Dated at the town [or "city"] of ,

day of , 18—.

"CD,
Justice of the Peace of the town [or "city,]

of r
"
[as the case may be.]

Sec. 709. If the defendant have pleaded guilty, instead of same
the second paragraph, the certificate must state substantially
as follows : "And the above named A. B., having been there
upon duly convicted itpcfn a plea of guilty."

Sec. 710. Within twenty days after the conviction, the mag- certificate,» J
.

' " when Med
istrate must cause the certificate to be filed in the office of the
clerk of the district court of the county.

Sec. 711. The certificate, made and filed as prescribed in the certificate,
_ ■n i in' i conclusive
last two sections, or a certmed copy thereof, is conclusive evio evidence

dence of the facts therein.

Sec. 712. The judgment must be executed by the sheriff* of Jnagment.ny .J o •> whom executed

the county, or by a constable, marshal or policeman of the

city, village or town in which the conviction i3 had, upon re
ceiving a, copy of the certificate prescribed in section 708, cer:

titled by the magistrate or die county clerk.

Sec. 713. If a fine imposed be paid before commitment, it Flne> tjwhem' 1
received, aow

must be received by the magistrate, and be applied to the pay- »p»"*»

ment of the expenses of the prosecution. The re: idue, if any,
must be paid by the magistrate within thirty days after its re

ceipt into the county treasury.

Sec. 714- If the defendant bo committed for not paying a After
, commitment

fine, he may pay it to the sheriff ot the county, but to no other

person, who must, in like manner, within thirty days after the

receipt thereof, pay it into the county treasury, as provided in

the last section.

Sec 715- If the magistrate or sheriff receiving the fine, fail pr.eeedmire
. li • i against officer

to pay it, or such part of. it a3 is so payable, into the county """j*1*/^
treasury, the county treasurer must immediately commence an treasury

action against him therefor, in the name of the county.
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Sec. 716. The magistrate may issue subpoenas for witnesses,

as provided in section 590, and punish disobedience thereof, as

provided in section 601.

Sec. 717. If a person 'summoned as a juror fail to appear,
he may be punished by a fine not exceeding five dollars imposed

by the magistrate, by an order entered in bis minutes, but

such fine shall not be imposed unjil the defaulting juror shall

have had an opportunity of showing cause why the same should

not be imposed. Th« order is deemed a judgment in his min

utes. The order is deemed a judgment, iaall respects, in favor

of the county, to be paid into the treasury.

Sec. 718. Fees of witnesses and jurors shall bo recovered

in all cases of conviction as in civil Cases.

Sec. 719-. When the defendant, upon being brought before

the magistrate, requests a trial by a justice's court, the prelim

inary examination of the case is. dispensed with ; Provided,

The charge against him is within the jurisdiction of the justice.

Sec. 720. During the twenty-four hours allowed to the de

fendant to give bail, as provided in the second subdivision of

section 31, and until judgment is given, he may be continued

in- the custody of the officer, or committed to the jail of the
county to answer the charge, as the magistrate may direct.

Sec. 721. The commitment must be signed by the magis-,

trate, by his name of office, and must be in substantially the

following form ;

"The sheriff of the county of is required to receive

and detain A. B., who stands charged before me for [designa
ting the offense generally,] to answer the charge before a poi
lice court in the town [or city] of , [as the case maybe,]
" Dated at the town [or city] of —
the —n— i— day of ~*—>—^ 18— .

S-j whom,
o*ecut«l

"C. D.,
Justice of the peace of the town [or city] of-^-— ,"

[as the case may be,]

See. 722*. When committed, the defendant must be delivered
to the custody of the proper officer, by any peace officer in tbo

county to whom the magistrate may deliver the commitment.
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See. 723. Either before or after his committal, or upon being Mayt>»
-committed, the defendant must, if he require it, be admitted

*dmlt t**tn

to bail.

Sec. 724. The bail must be taken by a magistrate, by a Baii.kowtakon,/ ° " by wham
"written undertaking, executed by the defendant, with one or

more sufficient sureties approved b
y

the magistrate, in a sum

not exceeding two hundred dollars.

Sec. 725. The undertaking must be in substantially the fol- Form of... undertaking
lowing form ;

" A. B., having been duly charged before C. D., a justice of
the peace in the town [or city] of , [as the case maybe,]

with the oflvnse of [designating the offense generally,]

"We undertake that he shall appear thereon, from time to
time, until judgment, at a police court in the town [or city J

of , [as the case may bo,] held by the justice above

named, or that he will pay -to the county of ■ , [naming

the covin ty in which the court is held,] the sum of dol

lars,, [inserting the sum fixed by the magistrate,]
"Dated at the town [or city] of ,"

[us the case may be.]

Sec. 726. If the defendant fail to appear according to the Wbtn ,orftlu4)
undertaking, the magistrate, unless a sufficient excuse be shown,

actlon ther*<in

must declare the undertaking of bail forfeited, and the county

treasurer must immediately commence an action for the recov

ery of the sum mentioned therein, in the name of the county.

Sec. 727. The district court of the county may remit the h«w and »y

forfeiture or any, part thereof, in the cases and in the manner
wllom"m

^provided in the code of civil procedure.

TITLE III.

OP APPEALS FROM THE JUSTICES COURTS.

Section 728. Judgment of justice court reviewable only upon ap

peal to the district court.

729. Appeal, for what causes allowed.

730. Appeal, how taken.

731. Return, when and how made.

732. Compelling return.
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Section 733. Ordering and compeli'.Dg farther or amended •■eturn.

734. Appeal, by whom and how brought to argument.

735. Service of return on district attorney, and consequence

of failure.

736. Proceedings to carry judgment upon appeal into effect,

to be had in district court.

737. On judgment of district court, defendant may appeal

to supreme court. His admission to bail.

738. Judgment of supreme court upon appeal, final.

739. Proceedings to carry into effect judgment of the su

preme court.

Judgment of

Appeal, for what
causes allowed

Appeal,
how tak

Sec. 728. A judgment upon conviction, rendered by a fus-
it'i'ewaMefoiUy tice court, may bo reviewed by the district court of the county,

upon %u appeal, as prescribed by this title, and not otherwise.

See. 729. An appeal cannot be allowed for any other cause
than the erroneous decision of the court in the course of the

proceedings before it
,

or in the determination of the cause ; and"

in no case be allowed upon the ground that the verdict was

against evidence, when the action was tried by a jury.

Sec. 730. For the purpose of appealing, the defendant or
some one on bis behalf, must within ten days after the judg*
ment, make an affidavit, stating generally that the judgment

against him i3 erroneous, and that he is aggrieved thereby.

And shall file an undertaking in such sum as the magistrate
shall direc:, with sureties to be approved by such magistrate,

conditioned that he will prosecute his said appeal to final judg
ment, and that he will personally appear at the next term of
the district court of the proper county, and not depart thence

without leave, and in all respects abide the judgment thereof.

Sec. 731. The magistrate or court rendering the judgment,
must make a return of all the original papers in the cause,and
cause the same to be filed in the office of the clerk of the disf
trict court ten days before the next term thereof.

Sec. 732. If the return be not made within the time pre
scribed in the last section, the district court or the presiding

judge thereof, may order that a return be made within a spec
ified time which may be deeried reasonable, and the court may,

b
y

attachment, compel a con pliance with the order.

Return., how
made, when

Compelling
return
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Sec. 733. If the return be defective, a further or amended it return be
return may be ordered, and the order may be enforced in the

de,octt™

manner provided in the last section.

Sec. 734. Appeals shall be docketed and tried in the dis- docketed
trict court in the same manner as other criminal cases.

Sec. 735.' The defendant must serve upon the district attors Moetserrer notice! on whom

ney a notice of such appeal at least five days before the first

day of the term at which the same stands for trial.

Sec. 736. If any proceedings be necessary to carry the judg- ^r^d^ment
ment upon the appeal into effect, they must b

e
,

had in the dis»

trict court.

Sec. 737. If^tlie judgment upon the appeal be against the 0i°tjr°^0''°rtt0'
defendant, he may appeal therefrom to the supreme court in

the same manner as from a judgment in action prosecuted by
indictment, and may be admitted to bail upon the appeal, in

like manner.

Sec. 738. The judgment cf the supreme court upon the JudgmentflBal

appeal is final.

Sec. 739. The same proceedings must be had to carry into proceed^
effect the judgment of the supreme court upon the appeal, as

if it had been taken upon a judgment in an action prosecuted

b
y indictment.

PART VI.

OF SPECIAL PROCEEDINGS OF A CRIMINAL NATURE.

Title. I. Of coroners' inquests, and the duties of coroners.

[II. Of search warrants.
III. Of the outlawry of persons convicted of treason.
IV. Of proceedings against fugitives from justice.
V. Of proceedings respecting persons held to labor or service
in a State or Territory of the United States, and escap

ing into this Territory.
VI. Of proceedings respecting bastards.
VII. Of proceedings respecting vagrants.
VIII. Of proceedings respecting disorderly persons.
IX. Of proceedings respecting the support of poor persons.

11*
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Title X. Of proceedings respecting masters, apprentices and ser
vants.

XI. Of criminal statistics.
XII. Miscellaneous provisions.

TITLE I.

OF CORONERS' INQUESTS, AND THE DUTIES OF CORONERS.

Section 740. In what cases coroner to summon a jury. Number of
jurors to be summoned,

.741. Jury to be sworn.

742. Witnesses to be subpoenaed.

.743. Compelling attendance of witnesses, and punishing
1 their disobedience.

.744. Verdict of the jury.

745. Testimony, how taken and filed.

746. If defondant arrested before inquisition filed, deposi
tions to be delivered to magistrate, and by him re

turned.

747. Warrant for arrest of party charged by verdict.

748. Form of warrant.

.749. Warrant, how executed,

750. Proceedings of magistrate on defendant being brought
before him.

.751. Clerk with whom inquisition is filed, to furnish magis
trate with copy of the same and of testimony returned

therewith.

752. Coroner to deliver money or 'property found on de*

ceased, to county treasurer.

753. County treasurer to place money to credit of county,
and to sell other property and place proceeds to credit

•of county.

754; Money, when and how paid to representatives of de
ceased.

755. Supervisor to require statement under oath from coro
ner before auditing his accounts,

756. Compensation of coroners.
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Sec. 740. When a coroner is informed that a person has m *hnt case«
coroner to

been killed, or has suddenly died, under such circumstances as «<"mmonjnr^." number of

to afford a reasonable ground to suspect that li is rleath has been

occasioned by the act of another by -criminal means, or has

•-committed suicide, he must go to. the place where the person is
,

and forthwith summon six persons qualified by law to serve as

jurors, to appear before him forthwith, at a specified place, to
"

inquire into the cause of the death or wound.

Sec. 741. When six or more of the jurors appear, they must T<,b8S1,0W1

■•be sworn by the coroner to inquire who the person was, and

when, where, and by what means he came to his death, and into

the circumstances attending his death, and to /render a true /

verdict thereon according to, the evidence offered to them, or.

arising from the inspection of the body.

Sec. 742. Thccoroner may issue subpoenas for witnesses, re- witness*!

turnablc forthwith, or at such time and place as he may ap

point. He must summon and examine as witnesses every per
son who, in his opinion, or that of any of the jury, has any
knowledge of the facts.; and he must summon as a witness a

surgeon or physician, who must, in the presence of the jury
inspect the body, and give a professional opinion -as to the

cause of the death or wounding.

Sec. 743. A .witness served with a subpoena may be com- compelling1 aUop.uttn.ee

pelled to attend and testify, or punished b
y the coroner for dis

obedience, as upon a subpoena issued b
y a magistrate, as pro-

'vided in sections .59.0 and 591.

Sec. 744. And ..after inspecting the body and hearing the Terdict

'testimony, the jury must rer.dcr their verdict and certify it by
;an inquisition in writing, signed by them, and setting forth

who the person killed is, and when, where, and b
y what means,

ihe came to his death, and if he were killed, or if his death
*were occasioned b

y the act of another, by criminal means, who

is guilty thereof.

Sec. 745. The testimony of the witnesses .examined before "how'SfceJ"
the eoroner's jury, must be reduced to writing by the coroner,
or under his direction, and. must be 'forthwith filed by him, with

the inquisition, in the office of the clerk of the district court of

the county, or of a city court having power to inquire into

'the offense b
y the intervention of a grand jury.
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statement tafcun Sec. 746. If, however, the defendant be arrested before the
inquisition can be filed, tl e coroner must deliver it with the

testimony to the magistrate before whom the defendant is

brought, as provided in section 748, who must return it with

the depositions ant1 statement taken before hitn, in the manner

prescribed in section 181.

warrmt for Sec.v747. If the jury find that the person was killed or
wounded by another, under circumstances not excusable or

justifiable in law, or that his death was occasioned by the act

of another by criminal means, and the party committing the

act be ascertained by the inquisition, and be not in custody,

the coroner must issue a warrant signed by him, with his name

of office, into one or more counties as may be necessary for

the arrest of the person charged.

porm of warrant Sec. 748. The coroner's warrant must be in substantially the

following form :

"County of Yankton, [or as t'ie'case may be.]
"In the name of the people of the Territory of Dakota :
To any sheriff, constable, marshal, or policeman in this Ter*

ritory :

"An inquisition having been thi3 day found by a coroner's jury
before me, stating that A. B. has come to his death by the un
lawful act of C. D., [or as the case may be, as found by the

inquisition : ]
"You are therefore command d forthwith to arrest the above
named C. D., and take him bef< re the nearest and most acces
sible Magistrate in this county, to be dealt with according to

law."

"Dated at the city of Yanktcn, [or as the case may be,J
the :— day of , 18— .'

E. F.,
Coroner of the county of Yankton,"

[or as the case may be.}

■owexocuted Sec. 749. The coroner's warrant may bp served in any

county, and the officer serving it must procoed thereon in all

respects, as upon a warrant of arrest on an in formation, except
that when served in another county it need not be endorsed by
a magistrate of that county.
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Sec. 750. The magistrate, when the defendant is brought Proceedings
*^ of magistrate

before him, must proceed to examine the charge contained in

the inquisition, and hold tha defendant to answer, or discharge

him therefrom, in the same manner in all respects as upon a

preliminary examination.

Sec. 751. Upon the arrest of the defendant, the clerk with oierk to furnie*»

whom the inquisition is filed, must, without delay, furnish to SSy**1*

the magistrate a certified copy of it
,

and of the testimony re*
turned therewith.

Sec. 752. The coroner must, within thirty days after an in- coroner to

quest upcn a dea 1 body, deliver to. the county treasurer any orpropwty'Ic.

money or other jiropf rty which may bo found upon the body,
unless churned in the meantime by the legal represent itives of

the deceased. U he fail to do so, the treasurer may proceed
against him for its recovery, b

y
a civil action in the name of

the county.

Sec. 753. Upon the delivery of money to the treasurer, he Dnjyofcountr

must place it to the crodit of the county. If it be other prop
erty, he must, within thirty days, sell it at public auction,

upon reasonable public notice, and must in like manner place
the proceeds to the credit of the county.

Sec. 75-1. If the money in the treasury be demanded within Money, whea
six years, by the legal representatives of the deceased, the

aBi how palci

treasurer must pay it to them after deducting the fees and ex

penses of tho coroner and of the county in relation to the
matter ; or it may be paid at any time thereafter upon the or»
der of the board of county commissioners or supervisors.

Sec. 755. Before auditing and allowing the account of the supervisor to,

coroner, the board of county commissioners or supervisors statement

must require iroaa him a statement in writing of any money or

other property found upon persons on whom inquests have

been held by hint, verified by his oath, to the effect that the

statement is truo, and that the money ox property mentioned

in it has been delivered to the legal representatives of the de

ceased, or to the county treasurer.

Sec. 756. The coroner is entitled, for his services, in hold- compensation.
to coroners,

ing inquests and performing any other duty incidental thereto,

to such compensation as may bo fixed b
y tho board of county
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commissioners, and can receive for those services no other «om-

i pensation or fees whatever.
•

TITLE TI.

OP SEARC7I WARRANTS.

'Section 757. Search warrant defined.

758. Upon what grounds it may be issued.

759. It cannot be issued but upon probable oausc, supported
by affidavit.

760. Before issuing .warrant magistrate must examine, on

oath, the complainant and his witnesses, -and take

their depositions in writing

761. Magistrate, when to issue warrant.

762. -Form of the warrant.

763. By whom served.

764. Officer may break open door or "window to execute

warrant.

765. May break open door or window to liberate person

acting in his aid, er for his own liberation.

766. When warrant may be served in the night time, and

direction therefor.

7G7. Within what time warrant must be executed and re

turned.

768. Property, when delivered tomagistrate, how disposed

of.

769. Return of warrant and delivery tomagistrate of inven

tory of property taken.

770. Magistrate to deliver copy of inventory to the person

from whose possession property is taken, and to appli-

cant for warrant.

=771. If grounds for warrant controverted, magistrate to
take testimony.

•772. Testimony, how taken and authenticated.

773. Property, when to be restored to person from whom it

■was taken.

774. Depositions, search warrant, return tfnd inveutory, to

be returned to court of district or city court, having

jurisdiction of offense.

775. Maliciously, and without probable cause, procuring

.search warrant, a misdemeanor.
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Section 776. Peace officer; exceeding his authority or exercising it-
with unnecessary severity, guilty of a misdemeanor.

777. If person charged with felony be supposed to have a
dangerous weapon, or anything which may be used is

ovidence of commission of offense, magistrate may di

rect him to be searched, and the weapon or other

thing retained, subject to his order or the order of the

court.

Seo. 757. A search warrant i3 an order in writing in the search warrant..° defined

name of the- people, signed by a magistrate, directed to a peace

officer, commanding him to search for personal property, and .

bring it before the magistrate.

Sec. 758. It, may be issued upon either of the following May be issue*, .
i on wnat grounds...

grounds :

1, When the property was stolen or embezzled, in which

case it may be taken on the warrant, from any house or other

place in which it is concealed, or from the possession of the

person by whom, it was stolen or embezzled, or of any other

person in whose possession it may bo ;
2, When it was used us the means of committing a felony,,

in which case it may be taken on the warrant from any house

or other place in which it is concealed, or from the possession
of the person by whom it was used' in the commission of the
affense, or of any other person in whose possession it may be ; ;

3, When it is in the possession of any person, with the in
tent to use it .as the means of committing a public offense, or

in the possession of another to whom he may have delivered

it for the purpose of concealing it or preventing its being dis

covered. In which case it may be taken on the warrant, from

such person, or from a house or other place- occupied by him,. •

or under his control, or from the possession of the person- to*,

whom he may have so delivered it.

Sec. 759. A search warrant cannot be issued but upon
isguedtbut

probable cause, supported by affidavit, naming or describing

the person, and particularly describing the property, and the

place to be searched.

Sec. 760. The magistrate must, before issuing the warrant, 5Jmnt,"«ry »t

take, on oath, tho complaint of the proscouting mwitness in.
ma«1"t,ate

writing,, whioh must set forth the facts tending to. establish the
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grounds of the application, or probable cause for believing that

they exiat.

when to issue Sec. 761. Jf the magistrate be thereupon satisfied of the ex
istence of grounds of the application, or that there is probable

cause to 'believe the ir existence, he must issue a search war

rant, signed by him with his name of office, to a peace officer

in his county, commanding him forthwith to search the person

or place named, for the property specified, and to bring it be

fore the magistrate, and also to arrest; the person in whose

possession the same may be found, to be dealt with according

to law.

fo«b ot warrant Sec. 762. Tho warrant must be in substantially the follow

ing form :

" County of Yankton, [or as the case may be,]
"In the name of the people of the Territory of Dakota:
To any sheriff, constable, marshal or policeman in the county
of Yankton, [or as the case may be,]
" Proof, by affidavit having been this day made before me,
by [naming eveVy person whose affidavit ha3 been taken,] the

[stating the particular grounds of the application according to

section 758 ; or, if the affidavit be not positive,] " that there is
probable cause for believing that," [stating the grounds of the

application in the same manner,]

"You are therefore commanded, in the day time, [or "at
any time of the day or night," as the case may be, according
to section 766,] to make immediate search on the person of C.

D., [or "in the house situated"—describing it
,

or any other

place to be searched, with'reasonablo particularity, as the case

may be,] for the following property, [describing it with rea>

sonable particularity,] and if you find tho same or any part
thereof, to bring it forthwith before me, at [stating the place.]
" Dated at the city of Yankton, [or as the case may be]

the day of — , 18— ,

E. F.,
Justice of the peace of the city,

[or town] of [or as the case may be.]

»y vrhooiserTed Sec. 763. A search warrant may in all cases be served b
y

any of the officers mentioned in its direction, but by no other
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person except in aid of the officer, on his requiring it
,

he be

ing present end acting in its execution.

Sec. 764. The officer may break open an outer or inner door om«erm»yJ r- break open door

or window of a house, or any part of the house, or any thing 40

therein, to execute the warrant, if
,

after notice of his~ authority

and purpose, he be refused admittance.

Sec. 765. He may break open any outer or inner door or 8»m»

window of a house for the purpose of liberating a person

who, having entered to aid him in the execution of the war

rant, is detained therein, or when necessary for his own liber*

ation.

Sec. 766. The magistrate must insert a direction in the war- May bf,B!r,!!d° lu nignt lime,

rant, that it be served in the day time, unless this affidavits be when

positive that the property is on the person, or in the place to

be searched. In which case he may insert a direction that it

be served at any time of the day or night.

Sec. 767. A search warrant must be executed and returned f^mea**
to the magistrate by whom it was issued, within tec days.
After the expiration of these times respective!}', $he warrant,

unless executed, is void.

Sec. 768. When the property is delivered to the magistrate, property, whenr 1 J ©J deliverod, now
he must, if it was stolen or embezzled, dispose of it as provided d'ap06*"1 »f

in sections 675 to 677, both inclusive. If it were taken on a
warrant issued on the grounds stated in the second and third
subdivisions of section 769, he must retain it in his possession,
subject to the order of the court to which he is required to re

turn the procuedings before him, or of any other court in which
the offense, in respect to which the property was taken, is

triable.

S«c. 769. The officer must forthwith return the warrant to Botumot
the magistrate, and deliver to him a written inventory of the

warr*nt

property taken, made publicly, or in the presence of the per

son from whose possession it was taken and of the applicant
for the warrant, if they be present, verified by the affidavit
of the officer, and taken before the magistrate, to the following

effcet :

" I, A. B., the officer b
y

whom this warrant was executed,

do swear that the above inventory contains a true and detailed

account of all the property taken by me on the warrant."
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Sec. 77"0. The magistrate mast thereupon,, if required; de
liver a copy of the inventory to the person from whose posses'
sion the property was taken, and to the applicant for the wan-
rant.

Sec. 771. If the grounds on which the warrant was issued
bo controverted, the magistrate must proceed to take testimony

in relation thereto.

Sec. 77'2. The testimony given by each witness must be re

duced to writing and authenticated in the manner prescribed

in section IG6;

Sec. 773. If it appear that the property taken is not the
snrne as that; described in tlie warrant, or that there is no prob'
able cause for, believing the existence of the grounds on which

the warrant was issued, the magistrate must 'cause it to be re*

stored to the person from whom it was taken.

Sec. 771. The magistrate must annex together tiia deposi

tions, the search warrant and return, and the inventory, and

then return them to the next district. court of the county hav

ing power to inquire into the, offense in respect to which the

search warrant was issued, by the intervention of a grand jury,,
at or before its opening oa the first day.

Sec. 775. A person who maliciously and without probable
»arrUantSwhat cause' procures a search warrant to bo issued and executed, is

guilty of a misdemeanor. .

Sec. 776. A peace officer in executing a search warrant, who
willfully exceed:? h'i3 authority, or. exercises it with unnecessary
severity, u guilty of a misdemeanor.

See. 777. When a person charged with a felony is supposed

by the magistrate before whom he is brought to have upon his

person a dangerous weapon, or anything which may be used

as evidence of the commission of the offense, the magistrate
may direct him to be searched in his presence, and the weapon
or other thing to be retained, subject to his order or the order

of the court in which the defendant may be tried..
11-

Maliciously, nr.d
without cause.

Peace omcor

authority

Searching
defendant in
presence of
magistrate in;
curtain cases
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TITLE III.

OF PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE.

Chapter I. Fugitives from another State or Territory, into this Ter
ritory.

II. Fugitives from this Territory, into another State or Ter
ritory.

CHAPTER I.

TUGIT1YES FROM ANOTHER STATE OR TERRITORY, INTO THIS TER»
R1TORY.

Seeton 778. To be delivered up by the governor on demand of the
executive authority of the State or Territory from
which they have fled.

779. Magistrate to issue warrant.
780. Proceedings for artest aud commitment of the person

charged.

781. Wheu,and for what time to be committed,
782. His admission to bail.
783. Magistrate to give notice to the distriat attorney, of

the name of the person aBd the cause of h's arrest.
784. District attorney to give no ice to executive authority

of the State or Territory, or to the prosecuting attor
ney or presiding judge of the city or county therein,
having jurisdiction of the offense.

785. Person arrested to be discharged unless surrendered
within the time limited.

780. Magistrate to return his proceedings to the next dis
trict court. Proceedings thereon.

Sec. 778. A person charged in any State or Territory of the VeiueTTOn
United States, with treason, felony, or other crime, who shall rec*BUU""'

flee from justice and be found in this Territory, must on de
mand of the executive authority of the State or Territory from
which he fled, be delivered up by the governor of this Territo
ry, to be removed to the State or Territory having jurisdiction,
of the crime.
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Sec. 779. A magistrate may issue a warrant for the appres
hension of a person so charged, who shall flee from justice and

be found within this Territory.

Sec. 780. The proceedings for the arrest and commitment of

a person charged, are in all respects similar to those provided

in this code for the arrest and commitment of a person charged
with a public offense committed in this Territory. Except that

an exemplified copy of an indictment found, or other judicial

proceeding had against him in the State or Territory in which
he is charged to have committed the offense, may be received as

evidence before the magistrate.

Sec. 781. If from the examination, it appear that the per
son charged has committed the crime alleged, the magistrate,

by warrant reciting the accusation, must commit him to the

proper custody for a time, specified in the warrant, which the

magistrate deems reasonable to enable the arrest of the fugitive

under the warrant of the executive of this Territory, on the

requisition of the executive authority of the State or Territory
in which he committed the offense, unlebs Lo give bail, as pro

vided in the next section, or until he be legally discharged.

Sec. 782. The magistrate may admit the person arrested

to bail by an undertaking, with sufficient sureties, and in such

sum as he deems proper, for his appearance before him at a

time specified in the undertaking, and for his surrender to be

arrested upon the warrant of the governor of this Territory.

Sec. 783. Immediately upon the arrest of the person

charged, the magistrate must give notice to the district at

torney.

Sec. 784. The district attorney must immediately there

after, give notice to the executive authority of the State or

Territory, or to the prosecuting attorney or presiding judge of
the criminal court of the city or county therein, having juris
diction of the offense, to the end that a demand may be made
for the arrest and surrender of the person charged.

. Sec. 785. The person arrested must be discharged from cus

tody or bail, unless before the expiration of the time designa
ted ) the warrant or undertaking, he be arrested under the

warrant of the governor of this Territory.
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Sec. 786. The magistrate must return his proceedings to Magistrate to... . i-i roturn his
the next district court oi the county, which must thereupon proceedings,

inquire into the cause of the arrest and detention of the per
son charged ; and if he be in cu3tody, or the time for his arrest
have not elapsed, it may discharge him from detention, or may
order his undertaking of bail to be canceled, or continue his

detention for a longer time, or re-admit him to bail, to appear
and surrender himself within a time specified in the under

taking.

CHAPTER II.

FUGITIVES FROM THIS TERRITORY INTO ANOTHER STATE OR TER

RITORY.

Section 787. Accounts of persons employed in procuring the sur

render of fugitives from this Territory to be paid out

of the territorial treasury.

788. No public officer of this Territory to receive compen
sation for procuring demand or surrender of fugitive,

or conveying him to, or detaining him in this Terri

tory.

789. Violation of the last section, a misdemeanor.

Sec. 787. When the governor shall demand from the execu- AccoaDt3 0i

tive authority of a State or Territory of the United States, or Persona

of a foreign government, the surrender to the authorities of

this Territory, of a fugitive from justice, the accounts of the

persons employed by him for that purpose must be paid out of

the territorial treasury.

Sec. 788. No compensation, fee, or reward of any kind, can
be paid to, or received by a public officer of this Territory, for snowed, wnca

a service rendered or expense incurred in procuring from the

governor the demand mentioned in the last section, or the sur

render of the fugitive, or for conveying him to this Territory,
or detaining him herein, except as provided in section 787.

Sec. 789. A violation of the last section is a misdemeanor. ,... „ .
what
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CHAPTER III.

GENERA!, PROVISIONS AND DEFINITIONS APPLICABLE 10 THIS.

CODE.

Section 790. Rules of construction of this code.

791. No part of this code retroactive, unless expressly so

declared.

793. Present, tense includes future. Masculine includes

ieniin'ne and ueuter. Singular includes the plural

and the plural the singular. Persons includes corpo
rations.

793. Defiuilion of writing!

794. Definition of oath.

795. Definition of signature.

796. Definition of magistrate.

797. Definition of peace officers.

798. To what actions and proceedings tliis code app'ies.

799. Former modes of procedure in criminal cases abro

gated.

800. tines paid for use of common school fund.

801. This code to take effect after its passage.

See. 790. The rule of common law that penal statutes are

to be strictly construed, has no application to this code. This-

code establishes the law of this Territory respecting the sub

jects to which it relates; ami its provisions, and all proceed

ings under it are to be liberally construed, with a view to pro
mote its objects, and in furtherance of justice.

K»t retroactive, Sec. 791. No part of this code is retroactive unless express-
ualess

ly so declared.

wordu of code. Sec. 792. Unless when otherwise provided, words used in this
now oonstruod co(jo jn ^ present teil8e includes the future as well as the-

present. Words used in the masculine gender comprehend as

well the feminine and neuter. The singular number includes,

the plural and the plural the singular. And the word person
includes a corporation, as well as a natural person.

Monition »f Sec. 793. The term writing includes printing.

Sec. 794. The term oath includes an affirmation.

Kales of
construction

writing
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Sec. 795. The terra signature includes a mark when the per- oi«ignat«re
eon cannot write ; his name being wi itten near it

,

and the mark

being witnessed b
y a person who writes his own name as a wit

ness, except to an affidavit or deposition, or a paper executed
before a judicial officer, in which case the attestation of the
officer is sufficient.

Sec. 796. Unless when otherwise provided, the term "mag< Ofmagistrate

istrate" signifies any one of tbe officers mentioned in section

Sec. 797. Unless when otherwise provided, the term "peace o« peace officers
officer" signifies any one of the officers mentioned in section

Sec. 798. Thia code applies to criminal actions and to all To wh>t sctions
other proceedings in criminal cases which are herein provided

C°da 4pplle"

for, from the time when it takes effect. And all such actions
and proceedings heretofore commenced must be concluded in

the same manner as if this code had not been passed.

Sec. 799. All modes of procedure in criminal cases hereto- Former mo(les
fore enacted in this Territory, shall, upon the taking effect of £bnMat«Ma
this act, be entirely abrogated, and from thence abolished;

criminal c*,es

Provided, however, That all proceedings of every kind or
character whatsoever, therein commenced, and pending. shall not

ty reason of any thing in this act contained, bo deemed to have
abated.

Sec. 800. All fines collected by virtue of this act shall be Fines paid
paid into the county treasurer of the county, when collected,

for the use of the common school fund of said county.

Sec. 801. This act shall take effect on the first day of Feb- code to take
•fleet, when

ruary next.

Approved, Jan. 12, 1869.
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AUDITOR AND TREASURER.

CHAPTER 2.
AN ACT FIXING THE TIME FOR THE TERRITORI
AL AUDITOR AND TERRITORIAL TREASURER
TO QUALIFY AND MAKE THEIR ANNUAL RE.
PORTS.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

wdTJiiSerto Section 1. That hereafter it shall be the duty of the Terri*

★hom'when
*° terial Auditor and Territorial Treasurer, to submit their annual

reports to the legislative assembly on or before the first Mon

day of January in each year.

«p4iedC°nflict' Sec. 2. That all acts and parts of acts in conflict with the

provisions of this act, be and the same are hereby repealed.

effect" when
^ec" ^' ^is act s^a^ *a^e effect from and after its passage
and approval.

Approved, Jan. 15, 1869.
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BRIDGES.

CHAPTER 3.
AN ACT AUTHORIZING THE COUNTY COMMIS
SIONERS OF EACH COUNTY IN THIS TERRITO
RY, TO LEVY A TAX FOR BRIDGES.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That the board of county commissioners of each AmoIBlt
organized county in this territory, are authorized to levy and ?Stghedr.iZHowbe

collect a tax of not to exceed two mills on the dollar, on all fended,

real and personal property in their county, to be used and ex

pended in the building and erection of bridges in such county;

Provided how-ver, That such tax can be levied or not, in the provided

discretion of the board of county commissioners.

Sec. 2. The tax collected by section one, (1) of this act, Same
shall be expended on such bridge or bridges, and in such man

ner, as shall be directed by the board of county commissioners

of the county in which such taxes are raised.

Sec. 3. The contracts for building and erecting of bridges in contracts for

any county in this territory, shall be made in such manner,
bul,d'ns&c-

and on such terms, as shall be prescribed by the board of county

eommissioners of the county in which the bridge or bridges is

or are to be built and erected.

Sec. 4. This act shall be in force and effect from and after Acttotak.
i , effect, when

its passage and approval.

Approved, Jan. 15, 1869.
12*
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COUKTY COMMISSIONERS AND COUNTY
CLERKS.

CHAPTER 4.

AN ACT RELATIVE TO COUNTY COMMISSION
ERS AND COUNTY CLERKS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota ,•

DUTIES.

Board to consist Section 1. There shall be a board of county commissioners,oJ whom— .
qualifications consisting of three persons, in each organized county in this

Territory. Said commissioners shall have the qualifications of
electors, and shall be elected by the qualified voters of the
several counties respectively, at the annual general election ;
Provided, however, That in counties which are now, or that
may hereafter be, divided into townships, there shall be one
commissioner elected in each township.

oirisionof Sec. 2. Each county shall be divided into three districts bycounty. Shall
,,ip •- ■• , •• . . ,

not be changed tbe board or county commissioners, which districts may be
numbered from one to three ; and said districts shall not be
changed oftener than once in three years by said board. In
each newly organized county the board of commissioners, at
their first election under this 3ection, shall proceed to divide
their respective counties into districts, as provided in the first
part of this section ; and one commissioner shall be elected
from one of said districts at each general election thereafter,

rrorided by the qualified voters of the whole county; Provided, That
it shall not be lawful to change said district lines without a full
board of commissioners existing at the time said lines are
changed.
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See. 3. At the first election held to choose, the hoard of Election to
•choose -board

■commissioners under this chapter for any county, the person

having the highest number of votes shall continue in office for
three years ; the next highest, two years ; and the next high-

est, one year • but if any two or more persons have the same
•number of votes, their term of office shall be determined by the
board of canvassers, and each commissioner elected at the fit st

general election, in pursuance of this chapter, shall hold his

office for three, two, and one years, as the case may be, and
antil his successor shall be duly elected and qualified, and each

commissioner elected thereafter, in pursuance ot the second

section of this chapter, shall hold his office for three years, and
until his successor is elected and qualified ; Provided, hewever,

That in counties which are no*, or may hereafter be divided
into townships, the commissioners shall hold their office for :he

term of two years, and until their successors are elected and

qualified.

Sec. 4. Each person elected county commissioner, shall, on oatbot

receiving a certificate of his election, take an oath before

some officer qualified to administer oaths, that he will support

the constitution of the United States, and the organic act of

this Territory, and perform faithfully all the 'luties enjoined by
this chapter, which oath shall be certified to by the officer ad

ministering the same, under seal, and filed in the office of the

register of deeds for said county for record, in a book to be

kept for that purpose, and when so recorded shall be sufficient

authority for such commissioner to act.

See. 5. The county commissioners shall meet and hold ses- Shan meet an*
_ . . hold fie?slon,

sions for the transaction of county business at the cour t house when, who™

in their respective counties, or at the usual place of holding

courts, on the first Monday in January, April, July and Octo
ber, of each year, and may adjourn from time to time, and the

county clerk shall have power to call special sessions when the

interest of the county demands it
,

upon giving five days notice

of the time and object of calling the commissioners together,

b
y posting up notice in three public places in the county, or b
y

publication in one newspaper in the county.

Sec. 6. The county clerk shall attend the sessions of said county ciern
• shall attend,

commissioners, and keep a true and full record of all their duty of
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proceedings in a book to be provided for that purpose, and the

sheriff of the county shall also, by himself or deputy, attend

their sessions and execute their orders,

when Sec. 7. When the commissioners of the board are equally
commissioners . , , . . iiiip i - • *i i_are equally divided on any question, they shall deter a decision until thedivided on any " *
question, what next meeting of the board, and then the matter shall be de

cided by a majority of the board.

copies or Sec. 8. Copies of their proceedings, duly certified and at-
pruceedings . -

tested by the county clerk, under seal, shall be received as evi

dence in all the courts of this Territory.
Power and Sec. 9. Any of said commissioners, or the county clerk,authority ot J ...

shall have power and authority to administer oaths or affirma
tions in all cases, and said commissioners shall have the power
to preserve order when sitting as a board, and may punish
contempts by fine, not exceeding five dollars, or by imprison
ment in the county jail not exceeding twenty-four hours; they
may enforce obedience to all orders made by them, by attach
ment or other compulsory process, and when fines are assessed
by them, the same may be collected before any justice of the

peace having jurisdiction, and shall be paid over as other fines,
within ten days after they are collected.

Di«ttict account Sec. 10. The said commissioners shall keep a distinct actwitti treasurer

count with the treasurer ot the county for each several term
for which the treasurer may be elected, in a book to be pro
vided for that purpose, commencing from the day on which the
treasurer became qualified, and continuing until the same or
another person is qualified as treasurer, in which account they
shall charge the treasurer with all sums paid him, and for all
sums for which the said treasurer is accountable to the county,
and they shall credit him with all orders returned and cancel*
ed, with all moneys paid, and with all vouchers presented by
him, and with all matters with which the treasurer is to be
credited on account; and the said commissioners shall, in their
settlement with the treasurer, keep the general, special and
road tax separate, that any citizen of the county may see how
the same has been expended.

sh»ii keep » gec> They shall keep a book in which all orders and de-nook) to record * 1

cisions made by them shall be recorded, except those relating
to roads and bridges, and all orders for the allowance of money
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from the county treasury, shall state on what account and to

whom the allowance is made, dating the same and numbering

them consecutively, as allowed, from the first day of January
to the thirty-first day of December in each year.

Sec. 12. They shall keep a book for the entry of all pro>, f^'Jd^g'
ceedings and adjudications relating to bridges and the estab.*

relating 10 wh,t

lishment, change or discontinuance of roads.

Sec. 13. They shall keep a book for the entry of warrants
8ame

on the county treasurer, showing number, date, amount and

name of the drawee of each warrant drawn on the treasury,
which may be known as the warrant book, and the warrants

shall be numbered in relation to the order and decision allows

ing the amount for which the same is drawn.

Sec. 14. They shall have the power to institute and prose- pro'Seate ci»H
. .... actions

cute civil actions in the name of the county, for and on behalf

of the county.

Sec. 15. Said commissioners shall have power to make all a)0u*ae»m,ke
i -i <• i iv respecting what,.
orders respecting the property or the county, to self the public

grounds of the county, and to purchase other grounds in lieu
thereof; and for the purpose of carrying out the provisions of

this section, it shall be sufficient to convey all the interest of

the county in such grounds, when an order is made for the sale

and a deed is executed in the name of the county by the chair

man of board of commissioners, reciting the order, and

signed and acknowledged by him for, and on behalf of the

county, before some officer authorized to take acknowlede-D Provided. Powet-
ment of deeds; Provided, however, That the question of the tohrytax. to1 audit account*
sale of such public grounds or lands shall be first submitted to &0-

a vote of the people of the county, as hereinafter provided,
and sanctioned by a majority vote thereof.

Second, They shall have power to levy a tax not exceeding
the amount now authorized by law, and to liquidate indebted
ness ;

Third, To audit the accounts of all officers having the care,
management, collection or disbursement of any money belong

ing to the county, or appropriated for its benefit.
. Shall

Sec. 16. Said commissioners shall superintend the fiscal superintend*

concerns of the county, and secure their management in the
best manner ; they shall keep an account of the receipts and
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To pronuro tor
their coun'y
a copy or field
notes, when
deposited

Submit to the
People at
election

'Depreciated
value of county
•warrants

Mode of
tubmittipg
-questions to
people

■expenditures of the county, and on the first Monday of July,
annually, they shall cause a full and accurate statement of the
assessments, receipts and expenditures of the preceding year,

to be made out in detail under separate heads, with an account

■of all debts payable to and by the countv treasurer, and they
shall have the same printed in at least one newspaper in their

county, and if there be no paper in the county, the same shall
be posted up at the usual place of holding their lessons, and at

one public place in each precinct of the county.

Sec. 17. The sard commissioners are authorized to procure

'for their county a copy of the fild notes, as soon as practica

ble, of the original survey of their county by the United

States, and cause a map of the county to be construed there

with, on a scale of not less than one inch to a mile, and laid off

in congressional townships and sections, to be kept open in the

office of the county clerk, and the field notes to be d-eposited

in the same office.

Sec. 18. The said commissioners shall have power to sub

mit to the people of the county, at any regular or special elec

tion whether the coantv will aid or construct any road or

bridge, or to submit to the people of the county any question

in'olving an extraordinary outlay of money by the county;
and said commissioners may aid any entet prise designed for

the benefit of the county as aforesaid, whenever a majority of

the people thereof shall be in favor of the proposition, as pro
vided in this section.

Sec. 19. When county warrants are at a depreciated value,

the said commissioners may, in like manner, submit the ques
tion whether a tax of a higher rate than that provided by law
shall be levied ; and in all cases when an additional tax is laid,
in pursuance of a vote of the people of the county, for the
special purpose of repaying borrowed money, or of construct*
ing or ordaining to construct any road or bridge, or for aiding
in any enterprise contemplated by the preceding section, such

special tax shall be paid in money and in no other manner.

Sec. 20. The mode of submitting questions to the people,
contemplated by the last two sections, shall be the following :

The whole question, including the sum desired to be raised, or
the amount of the tax desired to be levied, or the rate per
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annum and the wh«le regulation, including the time of its ta»
king effect, or having operation, if it be of n nature to be set
forth, and the penalty of its violation, if there be one. is to be
published at least f;.ur weeks in some newspaper published in
the county. If there be no such newsjianer, i he publication
is to be made, by being posted up mi at least one of the most

public places in each, election precinct in the county, and in all

cases the notices shall name the time when such question will

be voted upon,. and the form in which the question shall be

taken,, and a copy of the question submitted shall, be posted, up

at each place of voting during the day of election.

Sec. 21. When the Question submitted involves the borrow- win>n qu«tto«.
Mtbmitteil.

ing or expenditure of money, the proposition of the question involves

miLst be accompanied by a provision to lay a tax for the pay

ment thereof, in addition to the usu^l taxes under section fif

teen of this chapter ; and no vote adopting the question pro

posed shall be valid, unless it likewise adopt the amount of tax

to be It-vied to meet the liability incurred.

Sec. 22. The rate of tax levied in pursuance of the last four Rateortaav
. levied

sections of this chapter shall in no case exceed three mills on
the dollar of the county valuation in one year. When the ob„

ject is to borrow money to aid in the erection of public build

ings, the rate slrnll be such as to pay the d-ebt in ten years ^
when the object is to construct or aid in constructing any road

or bridge, the annual rate shall not exceed one mill on a dol

lar of the valuation; and any special tax or taxes levied in

pursuance of this chapter becoming delinquent, shall draw the-
same rate of interest as ordinary taxes levied in pursuance of
the revenue law of this Territory.

Sec. 23. The said commissioners, beinc* satisfied1 that the imposition*° ibus actrd tiponi

above requirements have been substantially complied with, and """j^,1"
that a majority of the votes cast in favor of the proposition
submitted, shall cmse the same to be entered at Targe upon
the book containing the record of their proceedings, and they
shall then have power to levy and collect the special tax, in the
same manner that the otlrer county taxes are collected. Prop-

sitions thus acted upon cannot be rescinded by the board of

«ounty commissioners.
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Money raised Sec. 24. Money raised by the county commissioners, in pur-
in pursuance of ...
last six sections guance of the last six sections, is specially appropriated and

constituted a fund, distinct from all others, in the hands of the

county treasurer, until the obligation assumed is discharged.

■commissioners gee. 25. The said commissioners shall hold their sessions
lo hold their
sessions with y/ith open doors, and transact all business in the most public
open doors

~ 7 r
manner; and where the county has no court house, or the

court house shall be unfit or inconvenient, they may hold their

sessions for the transaction of business at any other suitable

place at the county seat. All matters pertaining to the inter
est of the county shall be heard by the board of commissioners

in sessions only, but they may continue any business from any
regular session to an intermediate day.

*uaii constitute gec 26. The books required to be keDt by this chapter shall
a record L ' J . r

constitute the record of the board of county commissioners,

dowerto Sec, 27. Said commissioners shall have authority and power
provide for •* r

«eaiiriSgtMiHit» t0 pi"ov'de for the erection and repairing of court houses, jails,
touses *c an(j otner necessary buildings within and for the county; and

to carry out the provisions of this section, they shall have

power to make contracts on behalf of the county for the buil

ding or repairing of the same. They shall determine the

amount of taxe3 to be levied for county purposes, according

to the provisions of this chapter, and the revenue law of this

territory.

Maysuean* Sec. 28. The counties in this territory may sue and be sued,
be sued . ...

plead and be impleaded, in any court in this territory ; and in

all cases where lands have been granted to any county for pub
lic purposes, and any part thereof has been sold and the pur

chase-money, or any part thereof, shall be due and unpaid, all

proceedings necessary to be had to recover possession of such
lands, or to enforce the payment of the purchase-money, shall

be instituted in the name of the proper county,

rower to employ Sec. 29. Said commissioners shall have power to employ an
attorney by the . 1 ~

re" attorney by the year, who shall be known as county attorney.
But said commissioners shall, in no case, pay said attorney
more than one hundred dollars per annum,

j^dgmenfia Sec. 30. When any judgment is obtained against the coun-
oitained

ty^ jt shall he a lien upon the property of the county, and the



GENERAL LAWS. 175

public property shall be liable therefor; but no execution shall

issue thereon until the board of county commissioners shall have

had six months time to assess and collect a sufficient amount of

revenue, under the provisions of this chapter, to pay off and

discharge said judgments, in addition to the ordinary expen

ses of the county.

Sec. 81. From all decisions of the board of commissioners, S^ltl™*™*
upon matters properly before them, there shall be allowed an

appeal to the district court by any person aggrieved, upon

filing a bond with sufficient penalty, and one or more sureties,

to be approved by the county clerk, conditioned that the appel
lant will prosecute his or her appeal without delay, and pay all

costs that he or she may be adjudged to pay in the said district

court. Said bond shall be executed to the county, and may be

sued in the name of the county, upon breach of any condition

therein.

Sec. 32. Said appeal shall be taken within twenty days af- ^ bi l^eTh
ter the decision of said board, by serving a written notice on

one of the board of county commissioners, and the county
clerk shall upon the filing of the bond, and the payment of his

fees, allowed by this chapter, as hereinafter provided, make

out a complete transcript of the proceedings of said board, re

lating to the matter of their decision thereon, and shall deliver
the same to the clerk of the district court.

Sec. 33. Said appeal shall be filed by the first day of the wfcenttied

district court next after such appeal, and said cause shall stand
for trial at such term.
Sec. 34. All appeals thus taken to the district court shall be JJSkSJSSE?
docketed as other causes pending therein, and the same shall be

heard and determined de novo.

Sec. 35. The district court may make a final judgment and
Final judi!ment

cause the same to be executed, or may send the same back to

the board, with an order how to proceed, and require said board
of county commissioners to comply therewith by mandamus or

attachment, as for contempt.

Sec. 36. All treasurers, sheriffs, clerks, constables, and other T'ea?Src"
officers, chargeable with money belonging to any county, shall S^'J&h1"1
tender their accounts to, and settle with the county commis- '^Zuw
„: A« , . , , . . , whom. At what
fiioners at the time required by law, and pay into the county tim«
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fcn ach cas»

Du'y of county
cleik

treasury any balance wliich may be due the county, take dupli

cate receipts therefor, and deposit one of the siuie with the

clerk of the county within five davs thereafter.

rersons thus See. 37. If any person thus chargeable, shall neglect or re-
chargeable fha-'l

' '
. 1

nenhid or rcruee fuse to render tiae acc"unts, or settle as aforesaid, the county
so to do

commissioners shiill adjust ihe accounts of such delinquent ac*

cording to the best information they can obtain, and ascertain

the balance due the county, and order suit to be brought in the

name of the county therefor.

Sec. 38. In such case, the boHrd of corcmissioners shall re

fuse such delinquent any commission, and such delinquent shall

forfeit and pay io the county a penalty of twenty per cent, on

the amount of funds due ihe county.

Sec. 39. It shall be the duty of the county clerk to do, per
form and transact all eo'inty business without any extra or

greater compensation than is allowed by law ; said clerk shall

keep all the hooks required by this chapter to be kept, shall

file nnd preserve in his office ali accounts, vouchers, and other

papers pertaining to the settlement of any and all accounts to

which the county shall he a party, copies whereof, certified

under the hand and seal of the clerk, shall be admitted as evi

dence in all courts in this territory.

Sec. 40. The board of eounty commissioners hereby estab
lished, shall procure and keep a seal, with such emblems and

devices, as they may think proper, which shall be the seal of

the county, and no other seal shall be used by the county

clerk.

See. 41. The impression of the seal hereby required to be

kept, by the stamp, shall be a sufficient sealing in all cases
where sealing is required.

Sec. 42. The county clerk shall have power and authority
to take the acknowledgment of deeds and other instruments of

writing.

Sec. 43. The county clerks shall be ex officio registers of

deeds in and for their respecive c unties, and the said county
clerk shall keep the books and record all instruments, now or

hereafter required to be recorded by any law of this territory,
in the same manner that the law requ res the register of deed*

Commissioners
shall procure
and keep a seal

Improssions of,
sufficient

Power of
county clerk

fizofflcio
register of deeds

12
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to keep the same. And the said clerks shall receive the same
compensation for recording deeds and other instruments of
writing, as is now allowed county recorders, or such compensa
tion as may by law be prescribed from time to time,.

Sec. 44. It shall be the duty of said county clerks to keep
^hkeenI)t™cord*

to

the records of their office in a fire-proof iron safe, to be kept

for the purpose, and which shall be purchased by the county

commissioners, when in their judgment the same shall be ad

visable.

Sec. 45. All county orders heretofore drawn or that may *"«>nntj^ * orden to drmv
hereafter be drawn by the proper authorities of any county, '■"«•»». »»«

shall, after having been presented to the county treasurer of
the respective counties, and by him endorsed " not paid for
want of funds in the treasury," from said date shall draw inter
est at the rate of ten per cent, per annum.

Sec. 46. Whenever any county shall organize in this Ter* on orguumtisa
!•» <• i i -i of eonnty, «ter»

ritory, the qualified voters thereof are hereby empowered to *° select pim»oi
i i . r , ■ , » - i county se»t,Bow
«elect the place of their county seat by a vote at the first elec

tion held in the county for tho choice of county officers; for
t"his purpose, each votpr may designate on his ballot the place

of his choice for the county seat, and when the votes are can
vassed, the place having the majority of all the votes polled,
shall be the county seat, and public notice of said location shall
be given within thirty days, by the tribunal transacting county
business, by posting up notices in three several plaoes in each

precinct in the county.

Sec. 47. Whenever the inhabitants of any county are de» chawing pi»«i
.

* of countv aa»t
sirous of changing the place of their county seat, and upon
petitions being presented to the tribunal transacting county
business, signed by two-thirds of the qualified voters of the

county, it shall be the duty of said tribunal, in the notices for
the next general election, to notify said voters to designate
upon their ballots at said election, the place of their choice ;
and if

,

upon canvassing the votes so given, it shall appear that

any one place has two-thirds of the votes polled, such place
shall be the county seat, and notice of such change shall be

given as hereinbefore provided in tho case of tho location of

uounty seats of new counties.
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"^JJjJJJ"" Sec. 48. If no one place has a majority of all the votes
polled, as provided for in section forty-seven, it shall be the

duty of the tribunal transacting county business, With*

in one month after said election, to order a special

election, and give ten days notice thereof, by post

ing up three notices in each precinct in the county, at

which election votes shall be taken by the ballot between the

three highest places voted for at the first election. And if no
choice is made at such election, notice of another election shall

be given as above provided for, to decide between the two

highest places voted for at the last election, and the place

having the highest number of votes shall be the county seat.

wbenoountj gec 49, Whenever any county seat shall be located upon
neat shall be J J r
puSne unda, tne public lands, it shall be the duty of the tribunal transact-

tr°aMactitDBbaD>I ing county business to enter, or purchase, a quarter section of
oontj business jgnj ^ ^ piace so designated, at the expense of, and for the

use of the county within three months thereafter, if said land
be subject to private entry ; if not, such tribunal shall claim
the same as a pre-emption under the laws of the United States,

for the use of said county.

Sec. 50. The aforesaid tribunal shall, within three months

after the selection, cause the same to be surveyed into town

lots, squares, streets and alleys, and platted and recorded in

pursuance of law; and shall select the place for the county

buildings thereon, reserving for that purpose so many of said

lots as may be deemed necessary.

Eemainder of. Sec. 51. The remainder of said lots shall be offered at pub-
effered at public , t _ t

r
lie sale by the sheriff of said county to the highest bidder at

the times and places to be designated in the notices of such

sales, which shall be posted at three public places in the county,
and published in some newspaper, at least thirty days previous
to such sales. The terras of sale shall be one third cash, and
the balance on time, as the county tribunal may deem best,
and may dispose of lots at private sale, upon terms as above

provided for.

r»rchasers o( Sec. 52. Purchasers of the aforesaid lots shall receive •
lots seld not _ - ...
pau for sbaii be certificate of purchase from said sheriff, entitling the holder to
forfeit.*— When f •, i i

a warrantee deed from the county tribunal when payment in
full shall be made for the same. Any lots sold as above that
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shall not be paid for as provided in this chapter, or within one

year thereafter, shall be forfeited to the county, and shall be

again sold as hereinafter provided.

Sec. 53. The proceeds of the sales of the aforesaid lots, JJSTSJtouS?
after deducting the expenses of the surveying, advertising, eI"'8nM•

Belling, and all other necessary expenses, shall be paid into the

county treasury, and shall constitute a fund for the erection of

public buildings for the use of the county seat, at the county
seat, and shall be used for no other purpose whatever.

Sec. 54. In any county which may collect a building fund in^ny ™onjn,y
by the provisions of this chapter, it shall be the duty of the Jn1n1JjctbaybuUdlng
tribunal transacting county business, within one year from the SJjJ^'Swy"
time such fund becomes available, to advertise, by publishing tnbm"il

in a newspaper at least three months, for bids for building a

court house, jail and offices for register of deeds and county
clerk, if the above specified fund, in their judgment, may be
sufficient for that purpose. Said advertisements for bids to

contain plans and specifications for such buildings, and also

the time allowed to complete the same. The lowest responsi

ble bid shall in all cases be accepted, and the contracts for such

buildings shall be so conditioned, that not more than one-half

the payment for the same shall be made until the contract

shall be completed to the satisfaction of the said tribunal.

Sec. 55. All acts and parts of acts in conflict with this act ac» in conflict,
, , , . repealed

are hereby repealed.

Sec- 56. This act shall take effect and be in force from and Acttotaae
_ . effect, when
after its passage.

Approved, Jan. 14, 1869.
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DISTRICT COUKT.

CHAPTER 5.
AN ACT PROVIDING FOR THE HOLDING OF SPE
CIAL TERMS OF THE DISTRICT COURT, AND FOR
OTHER PURPOSES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

oraru. whe» Section 1. That there shall be held each year special terms
who™ h»ia

0f district court, in the several judicial districts of this

Territory, as follows t

In the first district, on tl»e first Mondays of January, April,
July and October ;

In the second district,, on the first Mondays of January,
March, May, July, September and November ;

In the third district, on the first Mondays of January r April,
July and October.

i»so6» of tuw or Sec. 2. All issues of law or of fact not requiring the inter
ring the in- vention of a jury and all motions may be tried and heard at
teryentioD, of . . . . . _ , , - ,
juries, provided either a general or special term ; lJrovidea, however, Ihat

nothing in this act contained shall interfere with tho existing

provisions of law relating to the holding of general terms of

the district court, or to the hearing of motions or applications

at chambers, nor with the authority of any judge to appoint

special terms additional to those herein provided, or whenever

in his judgment necessity may require.

special term». Sec. 3. Said special terms shall be held at the places in the
Wh«u hold ... . tTT'in j- •

districts respectively, where the United States district courts
shall be held, and shall continue as long as the business shall

require.

Acttouiw Sec. 4. This act shall take effect and be in force from and
effect. Wfaeu » , •

alter its passage and approval.

Approved, Jan. J5, 1869.
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FEES.

CHAPTER 6.

AN ACT TO REGULATE THE FEES OF CERTAIN
OFFICERS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. The salaries and fees of the several officers here- s»iarie» and
inafter named [shall be] as follows:

CLERK OF THE SUPREME COURT.

Sec. 2. Docketing each cause, civil and criminal, to be f«» oi cier* of
charged in each case buc once, seventy-five cents. supreme court

Issuing summons in error, writ of error, certiorari, writ of
injunction or mandate, one dollar.

Dismissal, discontinuance or continuance, twenty-five cents.
Entering each cause on the bar and court calendar, fifteen
cents.

Issuing and docketing execution or order of sale, one dollar.
Taking affidavits, twenty-five cents.

Filing motion, rule, affidavit or other paper, ten cents.
Issuing attachment, and filing motion therefor, seventy-five
cents.

Indexing each cause, direct and reverse, each docket, ten
cents.

Entering judgment, decree or order on the journal, twenty
five cents.

For each ten words after the first one hundred words, one
cent.

Entering minute of judgment, decree or order, on the ap
pearance docket, fifteen cents.
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Making copy of process, pleadings, record or other paper,

or any part thereof, for each ten words, one cent.

Entering satisfaction, twenty-five cents.

Certificate and seal, fifty cents.

Every search, where no other services are rendered to which

any fee or fees are attached, fifteen cents.

CLERK OF THE DISTRICT COURT.

fmi ot cierk of Sec. 3. Docketing each cause, seventy-five cents.
diitrict coort

Issuing summons, order of arrest, order of attachment,

order of replevin, citation, or any mesne process, and filing

return, one dollar.

Entering voluntary appearance of defendant, twenty-five

cents.

Taking bail bond, twenty-five cents.

Filing petition, pleading, indictment or any other paper, ten

cents.

Issuing attachment and filing motion therefor, one dollar.

Entering return of any writ or order, other than of execu»

tion, order of sale or attachment, twenty cents.

Entering each cause on the bar or court calendar of each

term of the court, fifteen cents.

Indexing each cause, direct and reverse, each docket, ten

cents.

Drawing petit jurors and issuing venire therefor, fifty cents.

Attending to the striking of special jury and issuing venire,
one dollar.

Impanneling jury and administering oath, twenty-five cents.

Certifying to the county commissioners at the end of each

term, the names of grand and petit jurors, and their terms of
service and mileage, to be paid by the county, one dollar.

Issuing subpoena and seal, twenty-five cents, each name

therein after the first, five cents.

Swearing and entering appearance of each witness, fifteen

cents.

Entering judgment on the journal, twenty-five cents.

For each ten words after the first hundred words, one cent.
Entering verdict on the journal, twenty-five cents.

Fees of clerk of
supreme court
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Transcribing judgment or order on appearance docket, twen- Fees of eier* of
, diitrlct eouM

ty cents.

Drawing and issuing venire for grand jury, and impanneling
the same, to be paid by the county, one dollar and twenty-five

cents.

Dismissal, discontinuance or continuance, twentyifive cents.

Taxing costs, each cause, thirty-three cents.
Making complete records, f&r each ten words, one cent.

Copy of process, pleadings, record or paper filed, or any
part thereof for every ten words, one cent.

Certificate and seal, twenty-five cents.

Filing and entering petition for habeas corpus, twenty-five
cents.

Issuing writ of habeas corpus, one dollar.

Issuing and docketing execution, order of sale, one dollar.

Entering return of execution, or order of sale or order of

attachment, for each ten words, one oent.

Indexing execution or order of sale, direct and reverse, each
docket, ten cents.

Taking acknowledgment of deed or other instrument, fifty
cents.

Taking affidavit, except those required to pleading, forty-five
cents.

Each certificate or seal not herein provided for, twenty-five
cents.

Entering satisfaction of judgment, twentyfive cents.

Every search made by the clerk where no other service is .
rendered to which any fee or fees are attached, fifteen cents.

Entering mandate and proceedings of supreme court, twen
ty-five cents.

Entering transcript of judgment of justice of the peace,
forty cents.

Entering and docketing appeal from judgment of justice of
the peace, forty cents.

Suggesting death of party or diminution of record, fifteen
cents.

Substituting party on reoord, fifteen cents.

Commission to examine witness, one dollar.

Entering confirmation of sale, twenty- five cents.

Recording declaration of intention to become a citizen of
13
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rnt of clerk of the United States, and certified copy thereof under seal, sev-
dlltrlct court

enty-five cents.

Recording final admission of alien to the right of citizen

ship, and certified copy thereof under seal, one dollar and fifty

cents.

Filing and entering motion, rule or default, ten cents.

Taking recognizance or entering forfeiture of recognizance,

twenty-five cents.

Arraignment of defendant, twenty-five cents.

Entering retraction of plea or nolle prosequi, twenty cents.

Issuing capias, warrants, or other process under seal in cx'im-

inal cause, fifty cents.

Entering remititur, 'fifteen cents.

The clerk of the district and supreme court shall keep a

docket in which he shall enter the cost chargeable and taxable

against each party in any suit pending in said courts ; and he

is hereby empowered at any time to make out a statement of

such fees, specifying each item of the fees so charged and taxed,

under the seal of said court, which fee bill, so made under the

seal of said court, shall have the same force and effect as an

execution ; and the sheriff to whom said fee bill shall be issued,
shall execute the same as an execution, and shall have same

fees therefor ; and the clerk shall have the same fees for issu

ing such bill that he is entitled to for tho issuance of an exe

cution ; Provided, That the clerk shall not enter in such dock-
et any fees of any officer claiming the same, unless such officer

shall duly return an itemized bill of the same.

REGISTER IN CQANCKRY.

re<* oi ngiitar Sec. 4. Docketing each cause, seventy-five cents.
In chancery

Taking affidavit, except those required to pleading, twenty-
five cents.

Issuing subpoena in chancery, order of injunction, citation
or any mesne process under seal, fifty cents.

Filing bill, pleading or other paper, ten cents.
Approving bail bond, twenty-five cents.

Entering each cause on the bar and court calendar, each

term, ten cents.
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Indexing each cause, direct and reverse, each docket, ten Fees of° ' in dun
cents.

Entering decree, fifty cents, and order on the journal, twen

ty-five cents.

And for each ten words after the first one hundred words,
one cent.

Transcribing decree or order on appearance docket, ten
cents.

Dismissal, discontinuance or continuance, twenty-five cents.

Taking costs, each cause, forty cents.

For making complete record, transcript or copy of process,

pleadings, record or other paper filed, or any part thereof, for

each ten words, one cent.

Certificate and seal, twenty-five cents.

Entering allowance of injunction, fifty cents.

Issuing execution or order of sale, seventy-five cents.

Entering return of execution or order of sale, for each ten

words, one cent.

Entering satisfaction of decree, twenty-five cents.

Filing and entering notice of appeal, fifteen cents.
Filing or entering motion or rule, fifteen cents.
Every search, where no other service is rendered to which

any fee or fees are attached, fifteen cents.

SHERIFFS.

Sec. 5. Serving capias with commitment or bail bond, and Feesor»h.ru«»

return, one dollar.

For each search on search warrant, one dollar.

Arresting under search warrant, each defendant, one dollar.

Serving summons, subpoena in chancery, order of attach

ment, order of replevin, writ of injunction, scire facias, cita

tion, or other mesne process, and return thereof, sixty cents.

Each defendant besides the first, twenty-five cents.

Copy of summons, subpoena in chancery, order of attach

ment, twenty-five cents.

Copy of writ of injunction, or scire facias, each ten words,

one cent.

Serving subpoena for witness, each person, twenty-five

cents.



18(3 GENERAL LAWS.

vm» of «i>.riin Taking and filing replevin bond or other indemnification, to

he furnished and approved by the sheriff, fifty cents.

Making oopy of any process or bond or paper, other than

herein provided for, for every ten words, one cent.

Traveling expenses, for each mile actually and necessarily

traveled, five cents.

Levying writ of execution and return thereof, one dollar.

Levying writ of possession, with the aid of the county, three

dollars and fifty cents.

Levying writ of possession, without the aid of the county,
two dollars.

Summoning grand jury, including mileage, to be paid by the

county, eight dollars.

Summoning petit jury, including mileage, to be paid by the

county, six dollars.

Summoning special jury, for each person impanneled, thirty
cents.

Calling jury for trial of cause, twenty-five cents.
Serving notice of motion, or other notice or order of court,

fifty cents.

Executing writ of habeas corpus, and return, one dollar and

twenty-five cents.

Serving writ of restitution, and return, one dollar and twen

ty-five cents.

Calling inquest to appraise lands and tenements levied on by
execution, sixty cents.

Calling inquest to appraise goods and chattels, taken by or-
der of attachment or replevin, sixty cents.

Advertisement of sale in newspaper, in addition to the prim*

ting, sixty cents.

Advertising in writing for sale of real or personal property,
one dollar.

Executing writ or order of partition, two, dollars.

Making deed for lands sold on execution, or order of sale, in
addition to the cost of revenue stamp, two dollars.

Committing prisoner to prison, or discharging therefrom,

twenty-five cents.

Attending before judge or court, in criminal cases, one dol
lar.
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Opening court and attending thereon, per day, to be paid Pees of ■herUT*

by the county, two dollars.

Commission on all money received and disbursed by him on

execution or order of sale, order of attachment, deeree, or on

sale of real or personal property, shall be, for each dollar not

exceeding four hundred dollars, three cents.

For every dollar above four hundred dollars and not exceed

ing one thousand dollars, two cents.

For every dollar above one thousand dollars, one cent.

For boarding prisoner, per day, not exceeding seventy>five
cents.

For executing death warrant, such fee as the county com

missioner shall deem reasonable and just, to be paid by the

county.

In all cases where' personal property shall be taken by the
sheriff in execution, or on an order of attachment, and applied
in satisfaction of the debt without sale, he shall be allowed the

same per centage on the appraised value of the same as in case

of sale.

Sec. 6. The sheriffs of the several counties of this Territo~

ry, for performing the duties required by law to be performed

by them in the probate or justice court, shall receive the same

fees as are allowed for similar service in the district court, to

be taxed against the proper party or parties by the probate

judge or justice.

CORONER.

Sec. 7. For viewing a dead body, five dollars. coroner.

Summoning and qualifying an inquest, fifty cents.

Drawing and returning inquisition, for each ten words, one

cent.

For physician making post mortem examination of dead

body, not to exceed in [any] case, ten dollars.

To be paid out of any goods, chattels, lands and tenements

of the slayer (in case of murder or manslaughter.) if he hath

any, otherwise by the county, with mileage or distance actually

traveled to and from the place of viewing the dead body.

For all other services rendered, the same fees as are allowed

the sheriff, and mileage.
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JUDGE OP PROBATE

'-Feeto'" ' ^CC- ^' Docketing each cause, twenty-five cents.

Entering appearance of parties, fifteen cents.

Taking affidavit, twenty-five cents.

Issuing summons or otber writ under seal, fifty-cents.
Filing petition, answer or any other pleading or paper neces

sary in any other cause, except the accounts current and vouch

ers of executors, administrators or guardians, five cents.

Probate of will and entry thereof, two dollars.

Letters testamentary or of administration or guardianship,
under seal, and recording the same, two dollars.

Taking and approving bond, twenty-five cents.

Recording bond, will, sale bill, settlement of executor, adi
tninistrator or guardian, for every ten woids. one cent.

For copy of bond, will, sale bill, inventory, settlement,

pleading, decree, record, or other document or paper, for every

ten words, one cent.

Filing an account and vouchers of executor, administrator,

•or guardian, for settlement, and entering the same on minutes

of the court, fifty cents.
Examining a partial or final settlement of executor, adminis

trator or guardian, when the vouchers do not exceed fifty, one
dollar.

Every additional voucher, over fifty, two cents.

Issuing citation, fifty cents.

Giving notice of time of settlement, twenty five cents.

Hearing and deciding applications in contested cases on pe
tition to sell land, two dollars.

Entering judgment, fifty cents.

Issuing execution or order of sale, fifty cents.

Making appointment of, and issuing commission to commis«
sioners or appraisers, fifty cents.

Filing »nd recording report of commissioners, or of the pro
ceedings and judgment of the district court on appeal from the

decision of commissioners, fifty cents.
For every additional ten words after the first hundred words,
one cent.

Making and recording order or decree, for every ten words,
one cent.
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Recording report of commissioners to make partition, for reesof Prot>.»,

the first hundred words, seventy-five cents.

For every ten words after the first hundred, one cent.
For making copy of same, for every ten words, one cent.
Certificate and seal, twenty -five cents.

Filing and entering motion, fifteen cents.

Issuing subpoena and seal, fifty cents.

Each name therein after the first, five cents.

Every search when made by probate judge where no service
is rendered to which any fee or fees are attached, fifteen cents..

The price of printing notices required by law to be printed
in some newspaperjshall be allowed in addition to the fees here
in allowed.

See. 9. For any service performed by the probate judge in
any matter within the jurisdiction of justices of the peace, he
shall be allowed the same fees as are allowed by law to the:

justices of the peace for liko services, and no mare.

MASTER IN CHANCERY.

Sec. 10. For copying any paper or instrument of writing, Mnstertn
taking testimony, for every ten words, one cent.

chancery. r.<

Swearing each witness, ten cents.

Making report of facts or conclusions of law, or upon ex»

ceptions, for every ten words, one cent.

And such additional fee as the court shall allow, not exceed

ing in any one cause, the sum of ten dollars.

Certificate and seal, twenty-five cents.

Taking affidavit, twenty five cents.

Advertisement of sale of property in newspaper, in addition

to the price of printing, sixty cents.

For making sale, one dollar.

Report of sale, one dollar.

Making deed for land sold on decree or order of sale, in ad

dition to price of revenue stamp, two dollars.

Commission on the amount of purchase money received and

disbursed by him of all the property contained in each decree

or order of «ale, shall be, for each dollar not exceeding three

hundred dollars, two cents.
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sLerwi f<». For each dollar above three hundred and not exceeding one

thousand dollars, one cent.

For every dollar above one thousand dollars, one half cent.

In all cases in the district or supreme court, when persons in
whose favor the execution or order of sale is issued, shall bid

in the property sold on execution or decree, the sheriff or mas

ter making such sale, shall receive five dollars as his per cent,

on such sale, and no more.

JUSTICE OP TII3 PEACE.

justice or the Sec. 11. Docketing each cause, twenty-five cents.
peace Foes of .

laking affidavit, twenty-five cents.
Filing petition, bill of particulars, or other paper necessary
in a cause, ten cents.

Issuing summons, capias, subpoena, order of arrest, or venire

for jury, fifty cents.

Issuing execution, order of sale, order of attachment, order

of replevin, and entering return therein, fifty cents.
Issuing writ of restitution, and entering return therein, one

dollar.

Administering oath or affirmation to witness, ten cents.

Entering judgment in any cause, fifty cents.

Taking acknowledgment of deed or other instrument, fifty
cents.

Swearing jury, twenty-five cents.

Copy of appeal, certiorari, or copy of pleadings or other

papers for any purpose, for each ten words, one cent.

Taking depositions, for each ten words, one cent.

Certificate and seal, twenty-five cents.

Issuing warrant or mittimus, fifty cents.

Taking information or complaint, fifty cents.

Discharge to jailor, twenty-five cents.
Dismissal, discontinuance or satisfaction, twenty-five cents.
Written notice to party or parties, ten cents.

Filing notice and opening judgment for re-hearing, thirty
cents.

Each adjournment, fifty cents.

Performing marriage ceremony, three dollars.
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Each day's attendance upon trial of a cause, after the first Fee*

day, one dollar.

Taking and approving bail bond, twenty-five cents.
Entering voluntary appearance of defendant, twenty-five
cents.

Issuing attachment, fifty cents.

Entering motion or rule, ten cents.
Rule of reference to arbitrators, fifty cents.

Entering award of arbitrators, twenty -five cents.
Commission on money collected on judgment without cxecui*
tion, shall be one per cent, on the amount.

CONSTABLES.

Sec. 12. Constables shall be allowed the eame fees as are al- constable
lowed to sheriffs for like services.

' "'

REGISTER OE DEEDS.

Sec. 13. For recording deed, mortgage, or other instrument, ft m nf Jt|)i
and indexing for the first four hundred words, seventy*five

~*emo'

•cents.

For each additional folio, ten cents.

Copy of record, for each ten words, ten cettts^
Certificate and seal, twenty-five cents.

Making certified abstract of title, for the first deed or trans*
fer, one dollar.

And for each additional deed or transfer, ten cents.

Entering satisfaction of mortgage or lien, twenty-five cents.

Issuing marriage license and administering oath when neces^

sary therein, one dollar and twenty-five cents.

COUNTY CLERK.

Sec. 14. Issuing certificate of election, twenty-five cents.
For performing the duties of clerk of the county commis« -*«•»•'

sioners, and attending to the business of the county, such sal»

ary per annum, to be paid by the county quarterly, as the

commissioners of the county shall allow, not exceeding in any
year the sum of four hundred dollars.

For each certificate and seal in other cases, twenty-five
cents.

For recording each certificate ofmarriage, twenty -five cents.



192 GENERAL LAWS.

JURORS..

j*rw. reuoe See. 15. For eaoh day's attendance at any district court, aa

grand, petit or special juror, to be paid by the county, two-

dollars.

Traveling expenses for each mile actually traveled, the mile

age to be circular and paid by the county, five cents.

COUNTY SURVEYORS.

o»Mty «nrT«yor Sec. 16. Five dollar* per day when actually employed and
-*"*"01

mileage.

For each lot laid out and platted in any eity or town, twen*

ty-five cents.

For each copy of plat and certificate, fifty tents.

Recording each survey, twenty-five cents.

For each mile actually and necessarily traveled in going to,

work, ten cents.

For establishing each corner, twenty-five eents.
For ascertaining the location of a city or town lot in an old

survey, and measuring and marking the same, two dollars.
For surveying county roads, per day, four dollars.

Expenses of necessary assistance shall, in addition, be paid
by the party or parties requiring the work to be done.

PRINTERS.

"» ot Sec. IT. For printing and publishing legal advertisement in
newspapers, as follows :

Each square of one hundred words for the first insertion,

one dollar and fifty cents.

Each subsequent insertion, for each square of one hundred
words, seventy-five cents.

Each legal advertisement under one hundred words, shall be

deemed a square, and after the first hundred, twenty-five
words or more, under one hundred words, shall bo deemed a

square.

For publishing lands, each description, twenty cents.
For publishing delinquent town lots, oach description, fifteen
cents.

13*
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Sec. 18. Interpreters or translators may be- allowed such Fees of
. . interpreters

gompensation for their services as the court shall certify to be
reasonable and just, to be taxed and collected as other costs,
tut the same shall not exceed two dollars per day-

NOTARIES PUBLIC.

See. 19. For e-ich protest, one dollar and fifty cents* Hotaries public
—Fees ol

For recording the same, fifty cents..
For taking affidavit and seal, twenty-five cents.
For administering oath or affirmation, ten cents.
For taking deposition, each ten words, one and a half cents.
For each certificate and seal, twenty-five cents.
For taking acknowledgment of deed or other instrument,
fifty cents.

COUNTY TREASURER.

Sec. 20. Each county treasurer shall receive for his services conntytrewnrer
.1 I- ii ■ c —Fees ofthe following if es :

On all money collected by him for each fiscal year, under
three thousand dollars, four per cent.

For all sums over throe thousand dollars and under five thou
sand dollars, two per cent.

On all sums over five thousand dollars,, one per cent..
On all sums collected, per centage shall be allowed but once,
and in computing the amount collected for the purpose of
charging per centage, all sums, from whatever fund derived,
shall be included together, except the school fund.

For going to the seat of government to settle with the ter*
ritoria L treasurer, and returning therefrom, a traveling fee of

ten cents per mile, to be paid out of the territorial treasury.
For advertising and selling lands for delinquent tax, an ad*
ditional fee of five per cent., to be collected only in case such

lands are actually sold, and then in ease of the person buying
the same ; but for all other cases and services the treasurer

shall be paid in the same pro rata from the respective funds
collected by him, whether the same be in money, territorial or

county warrants.

On sclioor moneys by him- collected, he shall receive a com

mission of but one per cent.
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County
i —Fees of

And in all cases where persons outside of the Territory ap
ply to the treasurer by letter to pay taxes, the treasurer is au

thorized to charge a fee of one dollar for each tax receipt by

him sent to such person.

ASSESSOR.

Sec. 21. Each assessor shall receive for his services the fol*

lowing fees, and no more :

For each and every day actually engaged, the sum of three

dollars.

County
commissioners
—Fees of

COUNTY COMMISSIONERS.

Sec. 22. County commissioners shall each be allowed for the

time they shall be necessarily employed in the duties of their

office, the sum of three dollars per day, and five cents per mile,
to be paid out of the general county fund; and it shall be
their duty to furnish the necessary blank books, blanks and

Stationery for clerks of the district court, county clerks, treas

urer and probate judge of their respective counties, to be paid
out of the county treasury.

Witnesses
—Fees of

Jury fees, how
paid

WITNESSES,

Sec. 23. For each days attendance before the district court
in civil cases, one dollar and fifty cents and mileage.
In criminal cases, or before any other court, board or tri
bunal, one dollar and fifty cents per day, and mileage ;

Provided That in all criminal cases witnesses shall be paid
out of the treasury of the proper county.

Sec. 24. There shall be paid by the party against whom a

verdict is rendered, in the district court, a jury fee of five dol
lars, to be taxed in the bill of costs ; and when collected to
be paid into the county treasury ; and for each trial by the
court, a fee of one dollar, to be taxed, collected and paid in a
like manner, for the use of the county.

Sec. 25. In each criminal case tried by a jury, upon a con
viction of the defendant or defendants, there shall be taxed in
the bill of costs, a fee of six dollars as a jury fee, and judg
ment therefor shall be rendered against such defendant or de
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fendants, which sum, when collected, shall be paid into the

county, for the use of the county.

Sec. 26. In all actions, motions and proceedings in the su- co«u, how taxed

preme, district, probate or justices courts, the costs of the
parties shall be taxed and entered on record separately.

Sec. 27. The clerk of the supreme court and of each district '""fig^
court, the register in chancery, probate judge, sheriff, justice *iYILM*

of the peace, constable, or register of deeds, may in all cases

require the party for whom any service is to be rendered, to

pay the fees in advance of the rendition of such service, or

give security for the same, to be approved by the officer.

Sec. 28. It shall be lawful for any person to refuse payment ^h°JJCeCmVybe
of fees to any officer who will not make out a bill of particu- rtSnsei

lars, signed by hitn, if required, and also a receipt or discharge
signed by him for fees paid.
Sec, 29. No sheriff, coroner or constable shall be entitled to .^"toS**0
receive on mesne or final process, any fees provided for in this

chapter, unless he shall return upon the process upon which

any charge shall be made, the particular items of such charge.

Sec. 30. If any officer whatever, whose fees are hereinbei officer takingJ ' illegal feeB

fore expressed and limited, shall take greater fees than are so

hereinbefore limited and expressed, for any service to be done

by him in his office, or if any such officer shall charge or de
mand, and take any of the fees hereinbefore ascertained and

limited, where the business for which such fees are chargeable

shall not be actually done and performed, such officer shall

forfeit and pay to the party injured, fifty dollars, to be recov

ered as debts of the same amount are recoverable by law.

Sec. 31. All officers whose fees are by this chapter deters officers required» r
_ to keep public

mined, are hereby required to make fair tables of their respec- fe8table

tive fee3, and keep the same in their respective offices in some

conspicuous place, for the inspection of all persons who shall

have business in said offices ; and if any such officer shall neg
lect to keep a table of fees of his office as aforesaid, such

officer shall, for each day of such neglect so to keep a table of

fees of his office, forfeit and pay the sum of five dollars, to be

recovered by action at law, before any justice of the peace,

for the use of the county in which the offense shall have been,

committed.
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Court to appoint
bailiffa

cr, 8. raven ne
stamps charged

Frowcattni
attorney —com
pensation.

Provlsio

Officer to tafcft

Form of

Sec. 32. It shall be the duty of the district court, at each
term of coi»rt, to appoint a competent number of bailiffs to

wait on the grand jury and court during the term, who shall
be allowed for their services two dollars per day, to be paid by

the county.

Sec. 33. All officers whose fees are hereinbefore limited,
and expenses are allowed, may charge and demand as herein

before allowed, the price of all the United State* revenue

Stamps required to be used in the discharge of tlu-ir official

duties, and the same shall be taxed with costs as in other cases

of fees.

Sec. 34. The prosecuting attorney in each county shall re

ceive such compensation for his attendance upon the district

court, and for his services, as shall be fixed by thecrder of the

judge allowing the same ;

Provided, That in no instances shall there be allowed a

greater sum than, two hundred dollars for each, term of the court,

whether a regular or special term. And for preparing and ex

amining official bonds, each, one dollar.

Sec. 35. Every officer, whose salary is in the nature of a

per diem, shall, before drawing any money on account of such

salary, subscribe an oath or affirmation in form. following :

I, A. B , do solemnly swear [or affirm,] that I have been
days necessarily and diligently engaged in the duties

of my office as [insert title of office.]

Attest by-
[Officer's name,]

Duty of dis
bursing officer

Any disbursing officer of this Territory who shall pay any
portion of the salary of any officer aforesaid before such oath

or affirmation is subscribed, shall forfeit to this Territory the

sum of fifty dollars, which forfeiture may bo sued for by any

tax-payer. ,

Actorepeaiea gec. 36. AH acts and parts of acts in conflict with this act,
are hereby repealed.

Take offeot.wnen Sec. 37. This act shall be in full force and effect, from and
after its passage.

Approved, Jan. 14, 1869.
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FENCES,

CHAPTER 7.
AN ACT SUPPLEMENTARY AND AMENDATORY TO
CHAPTER FIFTEEN, LAWS 18G5-6, ENTITLED
"AN ACT TO ESTABLISH A FENCE LAiVY'

Be it enacted by the Legislative Assembly of the Territory
of Dakota :

Section 1. That a fence constructed by placing the end of Kmaof am*
posts firmly in the ground, not to exceed twelve feet apart,
and by firmly securing thereto one board, rail or polo at the

top and three strands of common fence wire below, or by pla-i

•ding the end of posts firmly in the ground not to exceed thirty-
two feet apart, and by firmly securing thereto four strands of

common fence wire, with a swing post every eight feet between

the stationary posts. The wires to be not more than twelve

inches apart on the posts, and the lower wire to be not more

■than twenty inches above the average surface <A the ground,

along each joint or length of fence. The top of said fence

shall not be less than four and a half feet above the average

Burface of the ground.

Sec. 2. That a fence made as described in section 1 (one), s»ra.

shall be deemed a lawful fonue when in good repair.

Sec. 3. That section eleven (11), chapter fifteen (15), laws se^H.cjugtm
1865-6, is hereby amended by striking out of said section all amemcied

after the word " apply," and insert in lieu thereof the words
u to all the countie3 of this Territory."

Sec. 4. This act shall take effect and be in force from and Aettotat*
„ . . effect. Wb<m

after its passage and approval.

Approved, Jan. 15, 1869.
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HIGHWAYS AND BRIDGES.

CHAPTER 8.

AN ACT TO PREVENT THE OBSTRUCTION OR IN
JURY OF HIGHWAYS AND BRIDGES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota r

unlawful to Section 1. It shall be unlawful for any person to obstruct or
obstruct or plow , . , . ...
up plow up, or cause to be obstructed or plowed up, any public

highway, or public street ef any town, or injure any bridge.

Persmsso Sec. 2. Every person so offending shall be liable to a fine in
offending liable

" r °
any sum not more than one hundred dollars ; and also liable

in crvH action for all damage to person or property by reason

of any such obstruction or injury ; Provided, That this act

shall not apply to plowing (tone by order of any road supervi*
sor for the purpose of working any highway or street.

Dntyotroaa Sec. 3. It shall be the duty of any road supervisor having
superior

personal knowledge of, or on being notified in writing of, any

obstruction in the highway or public street in his district, tO1

immediately remove or cause to be removed any such obstruc

tion.

complaint in Sec. 4. If any person or persons shall willfully, carelessly
conviction"1'1''' or negligently obstruct or injure any public highway, public

street or bridge, it shall be the duty of the road supervisor of
the district in which such obsi ruction is placed or injury done
to enter complaint in behalf of the people agarnst the person or

persons so offending, before a justice' «f the peace of the
> county; and on conviction thereof the fine so collected shall
be immediately paid over to the treasurer of the county for
the benefit of the common schools.
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Sec. 5. It shall be the duty of the district attorneys to pros- Doty of district
. . . . attorney

ecute all violations of this act in their respective counties.

Sec. 6. All acts and parts of acts in conflict with this act Acts in conflictr repealed

are hereby repealed.

Sec. 7. This act shall be in force from and after its passage A^^,keeireot
and approval.

Approved, January 9, 1869.

CHA K 9.
AN ACT SUPPLEMENTARY TO "AN AC TO PRO
VIDE FOR THE OPENING, VACATING AND
CHANGE OF HIGHWAYS."

Be it enaeted by the Legislative Assembly of the Territory

of Dakota :

Section 1. The board of county commissioners shall have SSssio7ne?r«h»n
the power to locate and establish highways on a section or wteanTes*-0

quarter line, when the initial and terminating points can be )^istahigiiw«»s

clearly described, without the appointing of viewers or services

of a surveyor, upon the petition of twelve freeholders or bona-

fide claimants of the county, six of whom shall reside in the

immediate neighborhood of the highway proposed to be loca«i

ted, if they shall be satisfied that notice of such application
has been given, by publication three weeks successively in a

newspaper published in the county, or by posting up notices in

three of the most public places in the neighborhood of such

proposed highway, at least twenty days before the meeting of

the board at which such petition is presented, shall at their

next regular meeting, if no remonstrance has been presented
to the location of said proposed highway, locate and establish

the same, on the section, or quarter line specified in said peti

tion, and shall order the same to be opened and kept in repair,

and shall cause notice thereof to be given to the proper super

visors.
14*
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shtiueeiag- Sec. 2. If any person or persons, whose land adpms said
(riered-YleverB . .. ... . ... , . .

proposed section or quarter line highway, shall teel aggrieved

thereby, such person may at any time before final action of the

board thereon, set forth such grievances by way of remon

strance, and the 6aid board shall thereupon appoint three dis

interested freeholders, as viewers, and assign a day and place

for them to meet.

Doty of Sec. 3. Such viewers having five days notice, to he given by

the party or parties remonstrating, shall meet at the time and

place designated, and take an oath faithfully to discharge the

duties assigned them, and proceed to view the proposed high

way and assess the damages, if any, which such objeetor or ob

jectors may sustain from such highway being opened, and shall

report the same to the ensuing session of such board.

Beportof ma- Sec. 4. If a majority of the viewers assess and report dam-
jorlty of. . 11,1,11

ages in favor of the objector or objectors, and the board shall

consider the proposed highway to be of sufficient importance

to the public, they shall order the costs and damages to be

paid out of the county treasury;

proTided Provided, That in arriving at such determination and award

the benefits to accrue to such owner or occupant, by reason of

opening said highway, are to be considered in making said

award. But if a majority report against the claim for dama
ges, the objector or objectors shall pay the costs ; and when

payment of damages is made as herein provided, such highway

shall be recorded and ordered to be opened and kept in repair
as hereinbefore provided.

8h«n gwe Sec. 5. The person or persons remonstrating shall give te

the board of county commissioners approved security for the

costs in case a majority of the viewers report against the claim

for damages.

Act to take Sec. 6. This act shall take effect from and after its passage
and approval.

Approved, December 25th, 18G8.

security

affect, when
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JUSTICES COURTS.

CHAPTER 10.
AN ACT TO AMEND AN ACT ENTITLED "AN ACT
TO ESTABLISH THE COURTS AND DEFINE THE
JURISDICTION OF JUSTICES OF THE PEACE,"
APPROVED, JANUARY 4th, 1866.

Be it enacted by the Legislative Assembly -of the Territory of
Dakota :

Section 1. That sectiaivs 207, 208, 209, 210, 211, 212, 213, m»twu»
214, 215, 21b", 217, 218, 219, and 220, of an act to establish

"rerepea1*1

the courts and define the jurisdiction of justice of the peace,

approved, January 4ih, I860; be and the same are hereby re
pealed- and that there be enacted in lieu thereof the following :

Sec. 2. Any justiee of the peace within -his proper county fww of juiti«

shall have power to inquire in the manner hereinafter specified
of all cases of forcible entry, er detention of real property.

Sec. 3. This proceeding is allowables proceeding

1, Where the defendant has by force, intimidation, fraud, or

stealth, entered upon the prior actual possession of another in

regard to real property and detains the same ;

2, Where a lessee holds over after the termination of his

lease, agreements, or contract.;

3, Whore the defendant continues in possession after a sale

by foreclosure of a mortgage or an execution, unless he claims

by a iide paramount to the lien by virtue of which the sale
was made, or by title derived from the purchaser at the sale.

Sec. 4. The non-payment of rent at the time stipulated shall Non payment

■enable the lessor to resort to this action.

Sec. 5. Before suit can be brought in any except the first of Notice to «uu

the classes designated in section 3 hereof, three days notice .to

quit must be given to the defendant'in writing.
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Who may brine
action

Complaint ii>
writing

Proceedings

Time for
appearance

No adjournment
—except

If found guilty

Set off

Warrant of.
removal

Trial of appeal

Act to take
affect

Sec. 6. The legal representatives of a person who might

have been plaintiff if alive, may bring this action after his-
death.

Sec. 7. The complaint must be in writing and verified by the

party, his agent or attorney.

Sec. 8. The proceedings may be had before any justice of
the peace of the county where the premises are situated and

sliall be governed by the same rules as other cases before jus

tices of the peace except as herein modified ; Provided, how*
ever, That the question of title can not be investigated under
the provisions of this act.

Sec. 9. The time for appearance and pleading must not be-

less than two nor more than four days from the time the sum

mons is served on the defendant.

Sec. 10. No adjournments or continuances shall be made for
more than five days, except for witnesses residing without the

Territory.
Sec. 11. If the defendant is found' guilty, judgment shall be
entered that he be removed from the premises, and that the

plaintiff be put in possession thereof and a warrant of removal

shall issue accordingly to which shall be a clause commanding

the officer to levy the costs as in ordinary actions.

Sec. 12. An action under the provisions of this act, can not

be brought in connection with any other,, nor can it be made-
the subject of set off.

Sec. 13. A warrant af removal can be executed only in the'
day time.

Sec. 14. An appeal taken in the usual way, if security be
given in the usual manner together with further security for

payment of rent or damages, shall suspend all further proceed

ings Mitil' the cause is determined in the district, court.

Sec. 15. The district court upon the trial of su-ch appeal may
make such disposition of the case as justice may require.

Sec. 16-. Costs shall be taxed as in other cases before justices-
of the- peace.

Sec. 17. This act bmng deemed of immediate importance
shall take effect and be in force from and after its passage and!

approval.

Approved, Jan. 8, 1869..
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LOGS AND LUMBER.

CHAPTER 11.

AN ACT REPEALING CHAPTER 47 OF THE: GENER
AL LAWS OF DAKOTA.

Beit enacted by the Legislative Assembly of the Territory of
Dakota :.

Section 1. That Chapter 47, of the Genera] Laws of chapter r.p»i«i-

1862—3, entitled "An Act to secure the free passage of Logs
and Lumber down the several' rivers of this Territory," Ap

proved, January 2nd, 1863, be and the same is
-

hereby re

pealed.

Sec. 2. This act shall' take effect and1 be in force from and ^-wSe"**"*60

after its passage and approval by the Governor-

Approved, Jan. 8
,. 1S69.
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LOST GOOIfS A?TD ESTMYS.

CHAPTEE 12.
AN ACT CONCERNING LOST GOODS AND ESTRAYS.

Be it enacted by the Legislative Assembly of the Territory of
JJakota :

■sjoperson sbtii Section 1. No person shall take up an estray aninrnl except
take up fcatraTs,
except. Prurided jn the county wherein he or she resides, and is a householder,

or holds a claim under the pre-emption or homestead laws, nor

'unless the same be found in the vicinity of his or her claim or

place of residence ; Provided, That this shall not be so con»

strued as to prevent taking up of any estray found in the un

inhabited parte of this Territory, and at a distance -of ten

miles from any habitation.

During what Sec. 2. No person shall take up any estray animal roention-
montbi. Unless r 'J J

•ed in the next, section in any county except during the months

of October, November, December, January, February and
March, unless the same is found trespassing upon the claim, or

within the inclosure, of the person taking up the same.

snansivenoiioB Sec. 3. Every person who shall take up any estray horse,

sirandsn'ot
'dare, colt, mule, ass-or any head of neat .cattle, sheep, hog, or

sffaeea goat, shall within fifteen days thereafter give notice of the

finding and taking up of such animal, by posting a written ad'

vertisement thereof, with a description of ^such estray, and the

marks amd brands thereon, in three publie places in *hc county
wherein he resides, or by publishing such advertisement three

times in a weekly newspaper, if there is a newspaper published
in the county in which the estray is taken up, and if the same
be not called for or claimed by any person within twentyitwo

•days after the posting of such notice, or within three weeks
.after the first insertion of such notice in a newspaper, the por
tion taking up such estray animal shall go before some justice
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ef the peace of the county wherein he resides, and make oath

that such. animal w:>s found estrav by hirn, and the place where

the same was found, that the marks ami brands thereon have

not been effaced or altered by him- since the taking up, and

that he hath duly advertised the same as required by law;,

every such affidavit shall be made and subscribed in the dock

et of sujh justii-e, and shall be Ancient proof, of. the adver
tisement of such estray as herein required.

Sec. 4- Such justice of the peace shall* thereupon issue his jasticetoi

warrant, to three disinterested householders- of the county, un- wh.,m>. Vrocee*
. Jngn crappraisetr

less their attendance may be otherwise had; commanding them —»nau report

to attend at such place as may be therein mentioned, to ap

praise such estray ; the appraisers so appointed, or any two of

them shall thereupon proceed to appraise such estray, and upon-

the completion of such appraisement shall attend before the

justice aud report their appraisement ; a ,d the justice shall

thereupon enter such appraisement upon hi<s docket .in the form-,

of an affidavit or certificate of thet appraisers, setting forth a

description of the estray, appraised, the marks and brands

thereon, the name and place of residence of the person taking

the same up, and that the appraised- value of such estray is a

fair arid- true valuation thereof; and such affidavit shall there

upon be subscribed by the appraisers) and sworn to before such,

justice.

Sec. 5. Upon the- completion of such appraisement as afore- upon completion-,
said, the justice of the peace before whom the appraisement is meotjiwuM to.

. . . .. post notice*
had shall forthwith-post in three of the most public places in

his county, or publish throe tim^s in a newspaper if there is a

newspaper published in the county ; a notice of the faking up

of suoh, estray, with a description thereof and of the marks

and brands thereon, and. the name and place of residence of.

the person taking up the same.

Sec. 6. Such justice shall also transmit a copy of suchiaffi- justice to trans
mit i-oi,y of

davit or certiGoate of the appraisers certified by him to be a cftidmit. To' r J vihvm. When

true copy from his docket to the register of deeds of his county

within ten days after the completion of such appraisement,

Sec. 7. Every register of deeds upon receiving any such Recorded in

certified copy of such appraisement shall forthwith cause the
0!"ra,

same to be recorded in a book to be kept in his office, to be

entitled the "Estray Register."
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■when two or Sec. 8. If two or more animals are taken up at the same
more Animals t

_ _ ' . -

«re taken up at time bv the same person, both and all thereof shall be num<
the same time • '

bered in the same advertisement and appraisement, and the

same fees are allowed as for the advertisement or appraise

ment of one estray.

■when person Sec. 9. Whenever any person shall appear and make claim
shall appear anfi .

'

make claim to
^
to any estray so taken up, such claimant and the person taking

•ame" Assess1* UP sucn estray
shall go before the justice of the peace before

aunt flnai -whom such appraisement was had, or some other justice of the

peace of the county, and such claimant shall make affidavit in

writing subscribed by him setting forth his name and place of

residence and that he is the owner of such estray, describing

it, and thereupon the person taking up such estray shall be

authorized to deliver the same to such claimant upon payment

of all fees advanced by him in accordance with this chapter,

and his reasonable charges for keeping and caring for such es

tray. If the parties can not agree as to the amount of such
charges, the same shall be assessed by such justice of the peace

and such assessment shall be final. Every affidavit required

by this section shall be made and recorded upon and within the

docket of such justice of the peace,

ir estray lae not Sec. 10. If any such estray be not claimed and taken away
claimed within , . „
one year, does within one year after the appraisement thereof as hereinbefore
not exceed flfty J r r
dollars provided, and if the person taking up such estray shall have

caused the same to be advertised and appraised as provided by

sections three, four and five, and shall not in other respects

have violated the provisions of this chapter, and if the ap
praised value of such estray does not exceed fifty dollars, the

property therein shall immediately vest in the persons taking

the same up.

^ceeds
tifty • See. 11. If the appraised value of any estray exceeds fifty

dollars, and the same is not called for within one year after the

appraisement thereof the person taking up such estray shall

notify some justice of the peace of the county, and such justice

shall appoint a day and place for the sale thereof and cause no

tices of such sale to be posted in three public places in the

county at least twenty-two days before such day so appointed,

or shall cause such notice of such sale to be published three

times in a weekly newspaper, if there is one published in the

■dollars
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county, and on the appointed day the person taking up such

estray shall have the same present at the place fixed by the

justice, and the justice shall proceed to sell such estray at pub

lic auction for cash, and after paying the proper fees and

charges for taking up such estray and caring for and keeping

the same to be fixed by such justice and the fees advanced for

the appraisement and advertisement of such estray as herein

provided, and after deducting the fees allowed such justice for

such sale and the advertisement thereof, the residue of the

proceeds of such sale shall be paid to [the] county treasurer who

shall receipt to the justice therefor.

Sec. 12. All moneys so deposited with the county treasurer Monejs so
. .

J deposited wit*
shall by him be retained in the treasury for six months there„ theoo»nt»

treasurer re-
after, separate and apart from all other moneys; and if the tamed by mm' r r

. how long

owner of any such estray so sold as aforesaid shall within such
period appear before the board of county commissioners and

establish his title to such estray, such board of commissioners

shall order the amount so paid into the treasury to be refund

ed to such owner ; if no such owner appear within six months
after the deposit of any such sum of money as herein pro

vided, the same shall be passed to the school fund of the

county, and shall be accounted for and expended as ether

school moneys are.

Sec. 13. Whenever any sum of money is paid into the Justice to de-
. vii , , • • live.r lo treasurer

county treasury by virtue or the eleventh section, the lustice certifkatoJ
. ■ . setting forth

paying the same shall deliver to the treasurer a certificate set- what

ting forth a description of the estray from the sale of which

the same was obtained and the marks and brands on such es-

stray, and the name of the person by whom such animal was

delivered to him to be sold ; and such certificate shall by the

treasurer be filed and preserved in his office to the end that the

right of the owner of such estray to receive such sum of money

may be readily established.

Sec. 14. The following fees shall be allowed for services per- Fees allowed for° * services per

formed under this chapter: formed, oeruta
* ' fees a liew

To justices of the peace for issuing any warrant of appraise

ment, fifty cents;

Entering the affidavit of appraisement and receiving their

oaths thereto, fifty cents ;
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ataoner of
taking up
appraising &c.

Persons not
aut oriBftd so
to do, willfully
Deglectin-; tj
atlrertiso &ct
provided

Attempt- to-
conceal estray
or goods found
•ffaclng brand or
marks, such rer
•on shall forfait

Taking and entering the affidavit of the taking up of any
•stray, fifty cents ;

For posting advertisements as required by the provisions of

this act, and certifying a copy of the affidavits of the apprais
ers to the register of deeds, fifty cents;.

Posting notices ami selling suoh estray, two dollars ;

Advertising suck estray if published in a newspaper, three
dollars ;

To each appraiser^ twenty-five cents ;

To register of deads for each inspection of the estray regis
ter to be kept in his office,, ten cents, which shall be in full of

all fees for services required to be performed by them under

this act ;

The fees of justices of the peace, advertising and appraisers-

shall be paid by the person taking up the estray, but the same-

shall constitute a first lien upon the estray and shall be paid by
the owner before he shall be entitled to< take away such estray.

See. 15. The manner of taking up, appraising, advertising

and disposing of any lost goods or personal property which

in;iy be found upon the highway ,.or in any other place, shall be

the same as herein provided.

Sec. 16. If any person not authorized so to do shall take up
any estniy oi> lost goods, op if any p-rsnn tnking op any such

estray or any lost goods shall willfully neglect to cause the
same to be advertised and appraised as herein provided or shall

wo:k or use any such estray beast, except in a prudent manner,,

and so as not to injure the same, or shall when working such

beast fail to sufficiently feed and. properly care for the same,

every such person so offending shall forfeit twenty-five dollars

to the owner of such estray, to be recovered by action of debt
before any justice of the peace ; Provided, liowever, That such
action shall not be a bar to an action commenced by the owner of

such estray against the person taking up the same, if sucli ani
mal should receive a permanent injury or be rendered useless
because- of ill treatment inflicted, or neglect received from the

person taking up such estray..

Sec. 17. If any person shall attempt to conceal any estray
or any lost goods found and taken up by him, or shall efface-

any brand or marks thereon, or carry the same beyond the lim>
14



GENERAL LAWS. 209

its of this Territory, or knowingly permit the same to be done,
or shall willfully fail to cause the same to be sold as required

by this act ; every such person so offending shall forfeit a sum

not less than ten dollars nor more than one hundred dollars, to

be recovered by information commenced by the district attor«

ney before any justice of the peace of the county, one-half to

be paid to the informer arid the other half into the county treas

ury for the benefit of the school fund of such county. Every

person convicted under the provisions of this section shall be

imprisoned in jail until such fine is paid.

Sec. 18. Any justice of the peace who shall fail to pay over justice »t peace
to the county treasurer any moneys arising from the sale of any mi moneys7

. , . - , . iTii arising from Bale
estray or lost goods under the provisions of this act, shall be

guilty of a misdemeanor, and upon conviction thereof shall pay
a fine of not less than twenty dollars nor more than one hun

dred dollars for each estray for the benefit of the common

school fund of the county.

Sec. 19. Any person taking up any estray beast may work May wort an*
and use the same in a prudent manner and so as not to injure manner

the same, but during the time of working and using such estray
shall not be allowed to receive or charge any compensation for

the keeping thereof.

Sec. 20. If any estray after being duly advertised and ap- u estray die, or
. , , l-i • o l • ill -1 be stolen, person

praised as provided in the third section of this act shall, with* taking up samer 1 not chargeable

out the fault of the person taking up the same, die or be stolen —"hen

or escape and wander away, the person taking the same up shall

not be chargeable therefor.

Sec. 21. The place of sale of estrays and lost goods under riaceof sale

the provisions of this act shall be at the county seat of the

county in which the estray or lost goods is appraised.

Sec. 22. Chapter thirty-fiv of the session laws of 1862 is ^^",,5"
hereby repealed.

Sec. 23. This act shall be in force and take effect from and Act in force and
effect when

after its passage and approval.

Approved, January 8, 1869.
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MANDAMUS.

CHAPTER 13.
AN ACT DEFINING THE ACTION OF MANDAMUS
AND PRESCRIBING THE PRACTICE THEREIN.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That the writ of mandamus shall be the order of

a court of competent jurisdiction, and issue from the district

court, commanding an inferior tribunal, corporation, board or

person, to do or not to do an act, the performance or omission

of which, the law specially enjoins as a duty resulting from an

office, trust or station, and it is granted on the complaint of any

private party aggrieved, without the concurrence of the district

attorney for the people of the Territory; or on the complaint
of ithe people of the Territory, by the district attorney, when

the public interest is concerned, and it is in the name of such

private party, or of the people of the Territory, as the case

may be brought.

Sec. 2. The plaintiff in such action shall state his claim ful

ly, and shall also state facts sufficient to constitute a cause for

such claim; and shall also set forth that the plaintiff, if a pri
vate individual, is personally interested therein, and the extent

of such interest, and that he may sustain damage by the noni

performance of such duty, and that performance thereof has

been specially demanded by him, and refused or neglected, and

shall pray a writ of mandamus commanding the defendant to

fulfill such duty.

Sec. 3. Where a discretion is left to an inferior tribunal the
writ of mandamus can only compel it to act. It cannot con*
trol the discretion of such inferior tribunal.
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Sec. 4. The writ may also be issued by the supreme court to May b« issued,. _ _ by supreme court
any district court if necessary, and also in any other case
where it is necessary to enable it to exercise its legitimate
powers.

Sec. 5. The pleadings and other proceedings in any action pieaain»s and
in which a writ of mandamus is prayed, shall be the same in

" °C

all respects as in other civil actions, except as herein charged.
Sec. 6. Upon the filing of a complaint in an action of man- Fiiiucof

•■«■»• complaint.
damus, the plaintiff must present the same to a judge of the
supreme or district court for an allowance of an alternative
writ of mandamus.

Sec. 7. If such judge upon an examination of such com- tUiJu"0fxamt°a'
plaint, is of the opinion that cause of action is set out therein,
he shall make an order that the defendant forthwith perform
the act or acts, the omission of which is complained of in such
complaint ; or that such defendant show cause if any exists,
at the next term of the proper court, why a peremptory man
damus should not issue.

Sec. 8. Upon the filing of such order in the proper clerk's S^awS*
°'

office, the clerk must immediately issue such alternative writ of
mandamus; which writ shall be served and returned as a sum
mons and in like manner.

Sec. 9. The defendant may state any matter in his answer Defendant may
StllttJ,—-wDal

which constitutes a defence or furnishes a reason why the
peremptory writ of mandamus should not issue.

Sec. 10. If, upon the trial of the issue joined in such action, SSJj11"*"
the issue is found in favor of the plaintiff, the court shall order
the peremptory writ of mandamus to issue forthwith.

Sec. 11. The writ shall merelv command the performance writahaii- r merely command
of the act and shall be directed to the defendant in person,
and returnable forthwith, and no return except that of full
compliance shall be allowed ; but time for compliance with
the command of the writ may be given in the discretion of the
court.

Sec. 12. The court upon the application of the plaintiff may IJSm,
proceed againt the defendant by attachment, or may direct
that the act be performed by the plaintiff or some other person
appointed by the court.
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Darin* the mo- Sec. IS. During the pendency of the action, the court or

any judge thereof, in vacation, may make temporary orders

for preventing damage or injury to the plamtiff until the cause

is decided.

Whia people Sec. 14. When the people of the Territory are a party, the
are » perty

attorney may appeal without security.

Actum Eimii not Sec. 15. The action of mandamus shall not lie in any case,
lie,— where

y 1

where the plaintiff has a plain, speedy and adequate remedy in

the ordinary cause of civil, actions.

Act to take effete Sec. 16. This act shall be in force and effect from and after
—Woen

its passage and approval.

Approved, January 9th, 1869.

MEDICAL PKOFESSION..

CHAPTEE 14.
AN ACT TO PROTECT THE CITIZENS OF DAKOTA
TERRITORY, AND ELEVATE THE STANDING OF
THE MEDICAL PROFESSION.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Bauwfcifer Section 1. That it shall be unlawful for any person •within
''
the limits of said Territory, who has not attended two full
courses of instruction and graduated at some school of medi*

cine, either of the United States or some foreign country, or
who cannot produce a certificate of qualification from some
State or county medical society, and is not a person of good:
moral character, to practice medicine in any of its depart-

»h»t. Pjorldeo"
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ments for reward or compensation, or attempt, to practice med
icine, or prescribe medicine or medicines, for reward or com

pensation, for any sick person within the said Territory of

Dakota ; Provided, That in ail cases when any person has
been continuously engaged in the practice of medicine for a

period of ten years or more, he shall be considered to have

complied with the provisions of this act.

Sec. 2. Any person living in the Territory of Dakota, or vioiuionM,

-any person coming into said Territory, who shall practice med- p™««np«a

icine or attempt to practice medicine in any of its departments,

or perform or attempt to perform any surgical operation upon

any person within the limits of said Territory, in violation of
section one of this act, shall upon conviction thereof, J)e fined

not less than fifty nor more than one hundred dollars for Buch

offense, and upon conviction for a second violation of this act,
shall in addition to the above fine, be imprisoned in a jail with
in said Territory for a term not less than thirty days, and in

no case wherein this act shall have been violated, shall any

person so violating receive a compensation for services render

ed ; Provided, That nothing herein contained shall in any

way be construed to apply to any person practising dentistry.

Sec. 3. This act shall take effect and be in force from and *<>**•*!*■
•ffert, wi«

after its passage and approval.

Approved, Jan. 15, 1869..
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OCCUPYING CLAIMANTS.

CHAPTER 15.
AN ACT DEFINING THE RIGHTS OF OCCUPANCY
OF CLAIMANTS, PRESCRIBING THE MANNER OF
ENFORCING THE SAME, AND QUIETING THE
TITLE TO LANDS SO OCCUPIED.

Be it enacted by the Legislative Assembly of the Territory

of Dakota:

whe» oceopant Section 1. That where any occupant of land has color of
of land hat made » r

prorementwider
title thereto, and in good faith has made any valuable im-

Mtiqnfonndnl" provements thereon, and is afterwards in the proper action

tow«Jhep">P<,r found not to be the rightful owner thereof, he may bring an

action against the persons so found to be rightful owner, and
therein "shall be determined his right as such occupying claim

ant, in accordance with the provisions of this act ; and if such
action shall be commenced within twenty, days from the rendi

tion of the judgment in the original action, no execution or
other process shall issue to put the plaintiff in possession of

such property until the provisions of this act have been fully

complied with.

What complaint Sec. 2. The complaint in such action must set forth the

grounds on which the complainant therein named seeks relief;

stating among other things the value of the land so occupied,

aside from the improvements thereon, and also as accurately
as practicable, the improvements upon the land and the value

thereof.

liana may be Sec. 3. Issue may be joined in such proceedings as in other
J<"ncd

civil cases, and upon the trial of such issue or issues, the value
of the land aside from the value of the improvements thereon,

and the separate value of the improvements must be specificaU
ly found by the verdict of a jury or by the court upon evi
dence adduced in court.

malt atate
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Sec. 4. The judgment upon such finding, if in favor of such Judgment u in
i • int i i • i • favor of oecu-

occupying claimant, shall be that such occupying claimant, pying claimant.
.

B Default thereof
pay to the holder of the legal title of such lands, the appraised
value thereof within sixty days from the rendition of such

judgment, and in default of such payment by such occupying
claimant, that the holder of such legal title shall pay to such

occupying claimant the full amount of the appraised value of
the improvements situated. upon such land, and that until such

payment or tender, and deposit in the proper clerk's office, no

execution or other process shall issue in the original action to

dispossess such occupying claimant.

Sec. 5. The rules of practice now or that may be hereafter Rules of practice" in such caw

in force in this Territory, shall govern in actions brought un
der the provisions of this act, when the same are not incon

sistent therewith.

Sec. 6 The purchaser in good faith at any judicial or tax ^^'^1"
sale made by the proper person or officer, has color of title j"^^'^'"
within the meaning of this act, whether such person or officer oftltle-ProTided

had sufficient authority to sell or not ; and the rights of such

purchaser shall pass to his assignees or deseend to his heirs ;

Provided, however, That nothing in this section contained

shall be construed to limit what shall constitute color of title.

Sec. 7. In the cases above provided for, if the occupying it claimant has.... i , t i committed auy
claimant has committed any injury or waste upon such land, the injury

defendant in the proceedings herein prescribed, may set off the

amount of the same against any claim for improvements made

by such claimants.

Sec. 8. Any occupying claimant in possession may at any May at any time

time file complaint, setting forth his claims to such estate setting forth hi«r ° claims. Judge

whether of inheritance for life, for years, or under any act of in»"«*>*7 y 1 J notice to be given

congress, and averring that he is credibly informed and be- 'mat judgment

neve's that the defendant makes some claim adverse to the es

tate of the complainant, and praying that such defendant may

be summoned to show cause why he should not bring an action,

to try the alleged title if any, and thereupon the court or the
judge thereof in vacation, shall order notice to be given to the

defendant by summons issued ; and upon the return of such

summons duly served, if the defendant so notified shall make

default, or having appeared shall disobey the lawful order of

15*
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the court, to bring an action to try the title to such estate

within such time as the court shall direct, the court shall enter

a final judgment that such defendant be forever debarred and

estopped from having or claiming any right or title to such

estate adverse to such plaintiff and those claiming by, through

or under him.

« defendant Sec. 9. If the defendant in the proceedings provided for in
shall appear and _ . .
disclaim aii right section eight thereof, shall appear and disclaim all right and

title adverse to the plaintiff he shall recover his co9ts ; if he
shall claim title, he shall show cause by answer why he should

not be required to bring an action and try such title, and the

court shall make such judgment or order respecting the bring

ing and prosecuting of such action as may seem just.

Acttotakeefffct Sec. 10. This act shall take effect and be in force from and
—when

after its passage.

Approved, Jan. 4, 1869.

PARTITION OF LANDS-

CHAPTER 16.
AN ACT TO PROVIDE FOR THE PARTITION OF

LANDS!

Be it enacted by the Legislative Assembly of the Territory
of Dakota:

when objeet of Section 1. That when the object of an action is to effect theaction is to effect t ypartition of lands partition of real property among several joint owners the com
plaint must describe the property, and the respeccive interests
of the several owners thereof, if known.
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Sec. 2. If the number of shares or interests is known, but « number o»
i i r i •r i sharea are

the owners thereof are unknown, or it there are, or are sup* known, tut
owners are not

posed to be any interests which are unknown, contingent or

doubtful, these facts must be set forth in the complaint with

reasonable certainty.

Sec. 3. Creditors having a specific or general lien upon all ^dflt°rj(!naving
or any portion of the property must be made parties.

Sec. 4. If the lien is upon one or more undivided interest of "«*nuupon» one or more un-

any of the parties, it shall after partition or sale, remain a diTidad
hereon

charge upon those particular interests or the proceeds thereof.

But the due proportion of costs is a charge upon such interests

paramount to all other liens.

Sec. 5. The answers of the defendants must state among oth- Answer of defen-o dants murt state

er things, the amount and nature of their respective interests. Weuj interest
They or any of them may deny the interest of the plaintiffs
or any of them ; and by supplemental pleading, if necessary,
may deny the interest of the other defendants.

Sec. 6. Where there are two or more plaintiffs, they may when two orr 7 j j
more plaintiffs

reply jointly, or either of them may reply to any or all the msy 'epiy-b»w

answers of the defendants.

Sec. 7. Issues may thereupon be joined and tried between i«§oe« maybeJ
.
r "

t joined, how tried

any of the contesting parties, the question of costs on such

issues being regulated between the contestants agreeably to

the principles applicable to other cases.

Sec. 8. Each of the parties appearing, whether as plaintiff f^fJJJ^SjJJt
or defendant, must exhibit his documentary proof of title if he wbat

has amy such, and must file copies thereof with his pleadings.

Sec. 9. If the statements contained in the complaint and swtementnotr contradicted

answers are not contradicted in the manner aforesaid, or by J5*troe"
tak°°

the documentary proof exhibited as above required, they shall

be taken as true.

Sec. 10. After all the shades and interests of the parties an snareer have been set-

have been settled and determined in any of the methods afore- JJ^/S^JJJJ^
said judgment shall be rendered confirming those Bhares and

interests and directing partition to be made accordingly.

Sec. 11. Upon entering such judgment, the court [must] ap- ff^feJSKf
point three commissioners to make partition of the lands into

»ioner"

the requisite number of shares, one of which said commissioners

shall be a competent surveyor.
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Sec. 12. For good and sufficient reasons appearing to the

court, the commissioners may be directed to allot particular

portions of the land to particular individual parties. In all

other cases the shares must be made as nearly as possible of

equal value.

Sec. 13. If it appears to the commissioners that a partition
cannot be made without great prejudice to the owners of the

land, they shall so report to the court, stating clearly in their

report the facts in relation thereto.

Sec. 14. If satisfied with such report, the court shall cause
an order to be entered, directing the commissioners to sell the

premises so situated, and shall also in such order fix the terms

of sale.

Sec. 15. The same notice of sale shall be given as when

lands are sold on execution by the sheriff, and the sale shall be

conducted in like manner.

Sec. 16. Before proceeding to sell, the commissioners shall

each give security, to be fixed and approved by the court or

judge thereof, conditioned for the faithful discharge of his

duties. At any time thereafter, the court may require farther
and better security.

Sec. 17. After completing said sale, the commissioners must

report their proceedings to the court, with a description of the

several parcels of land sold to each purchaser, and the price

bid therefor, which report flhall be filed with the clerk.

Sec. 18. If such sales are confirmed by the court, an order
shall be entered, directing the commissioners or any two there

of, to execute conveyances pursuant to such sale. But no

conveyances can be made until all the money is paid or secured

in such manner as the court may direct.

Sec. 19. Such conveyances so executed being recorded in

the county where the premises are situate, shall be valid

against all subsequent purchasers, and also against all person?
interested at the time, who were made parties to the proceed

ings in the manner prescribed by law.

Sec. 20. If the sales are disapproved, the money paid and
the securities given or either, must be returned to the persons

respectively entitled thereto.



GENERAL LAWS. 219

Sec. 21. When a partition of the land is deemed proper, Must mark
i . . ill - »■ shares by visible
the commissioners must mark the shares by visible monuments monuments

and permanently establish the boundaries thereof.

Sec. 22. The report of the commissioners must be in writing *°p°ri n>««t °*° in writing
and signed by at least two of such commissioners. It must
particularly describe the respective shares and be accompanied
with a correct plat of the premises.

Sec. 23. Unless the shares are allotted to their respective unless snares.
v. , . . , _ are allotted.

owners by the commissioners as hereinbefore contemplated, Proceedings

the clerk shall number the shares and then draw the names of
the future owners by lot, which allotment shall be made in the

presence of the court and under its direction.

Sec. 24. When partition can conveniently be made of part w» en partition
- , . , p'n • i _ can be made of
of the premises, but not or all, one portion may be partitioned part of premises

and the other sold as hereinbefore provided./

Sec. 25. For good cause shown, the report of the commis- Report of com-
. _ _ . . inissioners may

sioners may be set aside and the matter again referred to the beset aside

same or other commissioners.

Sec, 26. Upon the report of the commissioners being con- if confirmed,

firmed, judgment thereon shall be rendered that the partition ommob

so made be firm and effectual forever.

Sec. 27. When the parties in interest have been duly notified when p»rtles in
.

* interest are no-

to appear and answer, either by the service of a summons, or tifled t0 *vt—*rr * 'by service of
by the publication prescribed by law, any of the proceedings snmmons &c-

in this act authorized, shall be binding and conclusive upon

them all. If only a portion of such parties be Served, they
only shall be bound by such proceedings.

Sec. 28. A judgment of partition shall be presumptive evi- Judgment o»r partition, pre-

dence of title in all cases, and as between the parties them- ej- .r ldence. Subject

selves it is conclusive evidence thereof, subject however to be D0WeTer

defeated by proof of a title paramount to, or independent of,

that under which the parties held as joint tenant or tenants in

common.

Sec. 29. The costs in partition cases shall be paid by all the Sion.'Howpaio
parties in proportion to their respective interest, except those

costs which are created by contests herein provided for.
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SKltatefor Life

Person claiming SeC. 80. Any person claiming to hold an incumbrance or
to hold incum- , . ,
brmce, on his iien upon any portion of the property involved in the suit,

thereto
v"1* mav uPon n^s own proper motion be made a party thereto and

have hia interests determined therein.

If incnmborance See. 31. If any incumbrance be ascertained to exist the pro-
io'»«it ceeds of the sale of that portion so encumbered, or so much

thereof as is necessary, shall, if the owner consent, be paid
over to the incumbrancer,

if owner object Sec. 32. If the owner object to the payment of such incum-
to payment, - , . _ _
money retained brance, the money shall be retained or invested by order of

the court, to await final action in relation to its disposition ;

and the court may direct an issue to be made up between the

incumbrancer and the owner which shall be decisive of their

respective rights.

Sec. 33. If an estate for life or years be found to exist as an
incumbrance upon any part of such property, and if the parties
cannot agree upon the sum in gross which they will consider
an equivalent for such estate, the court shall direct the avails

of the incumbered property to be invested, and the proceeds
thereof to be paid to the incumbrancer, during the lifetime of
such incumbrance.

See. 34. Persons having contingent or equitable interests in

such property may be made parties to the proceedings, and the

proceeds of the property so situated or the property itself, in
case of partition, shall be subjeet to the order of the court un
til such interests shall be full determined and the title of such
property vested by due process of law.

Sec. 35. The proceedings in relation to incumbrances shall
not delay the distribution of the proceeds of other shares in
respect to which no such difficulties exist.

Sec. 36. The court shall from time to time as occasion mayi;i.iht: SUCH , | j • j ,
orderB as it may require, make such orders as it may deem necessary, respecting
deem necessary ...... „

' .. - .
respecting, in the distribution ot any or all moneys arising out of the sale of«ase of absent ... ° , .
owners any property under the provisions hereof. And in case of

absent owners shall retain the share or shares of such absentee
in the hands of the court, and if the same be money the court
shall cause the same to be invested for the use and benefit of
such absentee, but if partition bo made and a share be allotted to
the absentee, the court shall appoint some discreet person to

Contingent or
•equitable
'interests

Shall not delay
'dlstri bntion

■Court shall
make such
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manage and take charge of the same, who shall account annu

ally to the court the results and condition thereof.

Sec. 37. Such absentee, his heirs, executors or assigns, may Absentee maj
/ # . . take possession

at any time take possession of such property, upon application upon application

to and with the permission of the court.

Sec. 38. Questions of title, incidentally arising in proceed^ {^"how'
ings under the provisions of this act, may be fully determined aetermine*

as in actions brought for the recovery of real property and

under like issues and evidence.

Sec. 39. The proceedings provided for herein shall not be Net joined with.r © r proceedings for

joined with proceedings for the recovery of real property in one rec0Tery

and the same actios.

Sec. 40. The rules of pleading and practice prescribed by jjjjj^'jjju^,
the cod© of civil procedure shall obtain in all proceedings un- ^"J^n*
der the provisions of this act, except as herein changed. m^a"
Sec. 41. This act being deemed of immediate importance Act to take1 effect,, when.

•ball take effect and be in force from and after its passage and

approval.

Approved, Jan. 5, 1869-.

POOR.

CHAPTER 17.
AN ACT FOR THE RELIEF OF THE POOR.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section t. That the county commissioners of the several jjgjgj
organized counties of this Territory, shall be the overseers of

see™- 3uty*f

the poor within their respective counties, and shall perform all

the duties with reference to the poor within their respective

eounties, that may be prescribed by law.
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Sec. 2. That every board of county commissioners shall, in

discharging the duties imposed by this act, be designated as

overseers of the poor.

Sec. 3. In all suits or proceedings in favor of or against
any such overseers of the poor, pertaining to or connected

with the poor of their respective counties, the same, shall be

conducted in favor of or against such county in its corporate
name.

Sec. 4. Every county shall relieve and support all poor and

indigent persons lawfully settled therein, whenever they shall

stand in need thereof, and the board of county commissioners

may raise money for the support and employment of the poor

in the same way and manner as in the twenty^ninth section of

this act is provided.

Sec. 5. Legal settlements may be acquired in any county, so

as to oblige such county to relieve and support the persons ac

quiring such settlement, in case they are poor and stand in

need of relief, as follows :

First, A married woman shall always follow and have the
settlement of her husband, if he have any within the Territory,
otherwise her own at the time of her marriage, and if she then
had any settlement it shall not be lost or suspended by the

marriage ; and in case the wife shall be removed to the place

of her settlement, and the husband shall want relief, he shall

receive it in the place where his wife shall have the settle

ment.

Second, Legitimate children shall follow and have the set*

tlement of their father, if he have any within the Territory,
until they shall gain a settlement of their own, .but, if the
father have no settlement, they shall in- like manner follow and

have the settlement of their mother, if she have any.
Third, Illegitimate children shall follow and have the set

tlement of their mother, at the time of their birth, if she then
have any within this Territory ; but neither legitimate or ille

gitimate children shall gain a settlement by birth in the place
where they were born, unless their parent or parents had a set

tlement therein at the time.

Fourth, Every male person and every unmarried female
over the age of twenty-one years, who shall have resided in
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any county in this Territory ninety days, shall thereby gain a

settlement in such county.

Fifth, Every minor whose parents, and every married «i»o«. settu-
• m 1. ment when one*

woman whose husband, has no settlement lathis Territory, who acquire

shall have resided ninety days in any county in this Territory,

shall thereby gain a settlement in such county.

Sixth, Every minor who shall be bound as an apprentice to

any person, shall immediately upon such binding, if done in
good faith, thereby gain ft settlement when his or her master or

mistress has a settlement.

Seventh, Every settlement when once legally acquired, shall

continue until it shall be lost or defeated by acquiring a new
one in this Territory, or by willful absence from the county in

which such legal settlement had been obtained, for ninety days

or more, and updn acquiring a new settlement, or upon the hap

pening of such willful absence/ all former settlement shall be

defeated and lost; and the provisions of this section shall ap

ply to cases of settlements begun to be acquired, or lost, or de

feated, as well before as after the provisions of this act shall go .

into effect.

Sec 6. The overseers of the poor in each county shall have overseers to^ r J havo oversight

the oversight and care of all poor persons in their county, so eBd Mre *«•

long as they remain a county charge, and shall see that they

are properly relieved and taken care of in the manner provided

by law.

Sec. 7. It shall be the duty of the overseers of the poor, in Dn'y °« overeetr* r 1 of the poor

counties wherein no common poor house is established, two

weeks next preceding the first Monday of May in each year, to

give public notice, by having published in the newspaper or

newspapers in their respective counties, or in case no such

newspaper is published in the county, by posting upon three

public places in the county, advertisement certifying the poor

that are to be provided for, and asking for sealed proposals for

their maintenance during the coming year, which sealed pro

posals shall be opened and acted on by said overseers of the

poor, on the said first Monday in May ; but nothing herein

contained shall prohibit any overseers of the poor from receiving

and accepting propositions, at a?iy time, for the keeping of
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Sec. 8. The board of county commissioners, may, in their

discretion, allow and pay to- poor persons- who may become

chargeable as paupers, and who are cf mature years and sound

mind, and who, from their general character will probably be

benefitted thereby, and also the parents of idiots, and of chil

dren otherwise helpless, requiring the attention of their pa

rents', and who are unable to provide for said children them

selves such annual allowance as will not exceed the charge of their

maintenance in the ordinary mode, the said board taking the

usual amount of charges in like cases as the rule- for making
such allowance.

Sec. 9. It shall be the duty of said overseers of the poor, on
any complaint made to them in behalf of the poor, to examine-

into the ground of such complaint ; and if in their judgment,
the said poor have not been sufficiently provided with the com

mon necessaries of life, or have in any respect been ill-treated

by the person or persons under whose charge they shall have

been placed, to withhold any part of the compensation allowed

to such person or persons keeping them, as such overseers may

deem reasonable and proper, and remove said poor and place

them in the care of some other person.

Sec. 10. The overseers of the poor shall enter in the poor
bo"ok of their respective counties, all poor persons in their

counties, who are unable to care for themselves, and who shallr
in their judgment, be entitled to the benefit of the provisions
of this act, together with the date of such entry.

Sec. 11. If any poor person shall suppose that he or she is
entitled to the benefit of the laws for the relief of the poor, and
the overseers of the poor of the county in which he or she re-
Bides, shall refuse to give such person the benefit thereof, upon
application of such person, the judge of probate of the county-
may, if he shall think proper, direct the said overseers of the
poor to receive him or her on the poor list, on his or her ap
plication therefor.

15
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Sec. 12. If any one within the description of poor persons when county
specified in this act, shall be found in any county, and the over- unabie'to

n i ci n • determine last
seers of the poor of such county shall be unable to ascertain residence «t p»<*

person. How to

and establish the last place of legal settlement of such person, proceed

they shall proceed, in their discretion, to provide for such poor

person in the same manner as other persons are hereby -direct-:

ed to be provided for.

Sec. 18. Whenever any person entitled to temporary relief y^Sto"^"
as a pauper, shall be in any county in which he or she has not Porarv relie'

a legal settlement, the overseers of the poor thereof may, if the
same is deemed advisable, grant such relief, by placing him or

her temporarily in the poor house of such county, if there be
one, but if there -be no poor house, then they shall provide the
same relief as is customary in cases where a legal settlement

has been obtained.

Sec. 14. Upon complaint of any overseer of the poor, any upon complaint1 r J r J ot overseer, Jus-
justiee of the peace may issue his warrant, directed to and to "gU°'^raBtaT
be executed by any constable, or bv any other person therein

designated, to cause any poor person found in the county of
such overseer, likely to become a public charge, and having no

legal settlement therein, to be sent and charged at tho expense

of the county, to the place where such person belongs, if the
same can be conveniently done; but if he or she can not be
removed, such person shall be relieved by said overseers when

ever such relief is needed.

Sec. 15. If the overseers of the poor of any county in this whenever poorr ' J person shall fe«l
Territory, to which any pauper shall have been removed as themselves ag-•"
jr.

grieved by order

above provided, shall feel themselves aggrieved by such order p'JJJIdi*L'

of removal, they may, at any time within twenty days after

6uch removal shall be known to them, appeal from the deci

sion of the justice ordering such removal, to the probate court

of the county from whence the removal was ordered to be

made, such appeal to be taken, tried and determined, and costs

adjudged, as in other cases of appeal from a judgment of a

justice of the peace, and the order of removal may be vacated

or affirmed according to the law and right of the case.

Sec. 16. Such appeal shall be heard at the term of the court Appeal. How

next after the same is filed therein, if
,

in the opinion of the

court, reasonable notice of the appeal has been given to the
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opposite party ; bat, if not thus given, the cause shall stand
continued until the next term of the court, and notice of the

appeal be then given, if not before done.

Sec. 17. If the order of removal is defective, the court shall
permit the same to be amended without costs, and after such

amendment is made the appeal shall be heard and determined

as if such order had not been defective.

Sec. 18. If any person be removed by virtue of the provi
sions of this act, from any county, to any other place within

this Territory, by warrant or order under the hand and seal of

any justice of the peace, as hereinbefore provided, the over

seers of the poor of the county to which such person shall be

removed, are required to receive such person if he have a legal
settlement in their county.

Sec. 19. The overseers of the poor shall make a return to
the clerk of the board of county commissioners of the sums of

money required for the poor of their respective counties, with

in fifteen days after every such contract hereinbefore provided

for, shall have been made, which sums shall be paid quarterly

out of the county treasury, upon the order of the board of

county commissioners, in the same manner as other claims of

the county are paid.

Sec. 20. The overseers of the poor in each county in the

Territory shall be entitled to receive each two dollars per day
for each and every day during which they shall be necessarily

employed in the discharge of their several duties as such, to be

allowed by the bdard of county commissioners.

Sec. 21. If any overseer of the poor shall remove out of his
proper county, ho shall previous to his removal, deliver over to

his associates in office, all books, papers, and other things per
taining to his official position ; and upon the death of any over
seer, his executors or administrators shall, within forty days
after his decease, deliver over all things belonging to his office
to his associates, who may thereupon proceed to select from the

qualified voters of the county, a suitable person to fill the place
vacated by said removal or decease.

Sec. 22. The overseers of the poor of the several counties,
shall annually, at the first session of the board of county com.
missioners in the year, submit their accounts and make report
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of their proceedings for the past year, which report shall be

presented to the clerk of the board of county commissioners
at least one day prior to the meeting of said board, and said

board may then credit and allow said accounts so presented,
and may draw on the county treasurer therefor, whose duty it
shall be to pay the same out of any money in the county treas

ury not otherwise appropriated.

Sec. 23. Itshall be the duty of the overseers of the poor, Dutyoto«r»eer
on complaint made to them that any person, not an inhabitant resident of th«... • i • • i , • i • -i eeunty la lyi»f
ot their count y, is lying sick therein, or in distress, without sic*, if personJ J & ' ' stall die.leavius
friends or money, so that he or she is likely to suffer, to exam- no me*ns

ine into the case of such person, and grant such temporary re

lief as the nature of the same may require ; and if any per
son shall die within any county, who shall not leave money or
other means necessary to defray his or her funeral expenses, it
shall be the duty of the overseers of the poor of such county,
to employ some person to provide for and superintend the

burial of such deceased person, and the necessary and reason
able expenses^ thereof shall be paid by the county treasurer

upon the order of such overseers.

Sec. 24. It shall be lawful for the board of county commis- Lawful to o*u
sioners in the several counties of this Territory, after having what

submitted the question to the legal voters of their counties, by

calling a special election for the purpose whenever the said

commissioners may deem it advisable, and if at said election a

majority of the legal voters shall vote in favor of the propo
sition to purchase a tract of land in the name of their respect'
ive counties, and thereon to build, establish and organize an

asylum for the poor, and to employ some humane and responsi.
ble person or persons, resident in their respective counties, to

take charge of the same upon such terms and under such re

strictions as the board shall consider most advantageous for the

interests of the county, who shall be called "superintendent of

the county asylum," and when two or more counties shall have

jointly purchased any tract of land and erected an asylum for

the poor of their respective counties, they shall have, tb^e, power

to continue such joint ownership during their pleasure ; and it

shall be lawful for the county commissioners of two or more

counties, after having been so authorized by a majority of the
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legal voters of their respective counties, in -the manner pre

scribed in this section, to jointly purchase lands, and erect asy
lums, and to do other things necessary and proper for the re-

lief of the poor within the eounties funning such joint owners

ship as is by this act provided for their respective counties.

Sec. 25 It shall be the duty of such superintendent or su*
perintendents, to receive into his or their care and custody all

persons who may become & county charge, as paupers, and to

take such measures for the employment and support, of such

paupers, and to perform such other duties as the board of

county commissioners shall , from time to time, order, establish

and direct, consistent with the laws of this Territory.

Sec. 26. It shall be the duty of the county commissioners to
appoint, annually, a well qualified physician to attend the

county asylum, and allow him a reasonable compensation for

his services.

Sec. 27. It shall be the duty of the overseers of the poor
of the different counties, and also of the superintendents of the

county asylums, to bind out such poor children as fall under

their care and charge, from time to time: and it shall also be
the duty of aiid overseers to see that children so bound be

properly treated, by the persons to whom they are bound, and

to take legal means of redress in case of maltreatment.

See. 28. To raise the sum necessary for the purchase of land,
and the erection and furnishing of buildings for such asylums,

the board of county commissioners in the several counties shall

have power to assess a tax on property1 liable to taxation for

raising a county revenue, not exceeding five hundred dollars,

unless the amount of taxes to be assessed shall be submitted to

a vote of the people at the special election held pursuant to

section twenty-four of this act, and a majority of all the votes

cast at said poll be in favor of such assessment.

Sec. 29. So soon as the necessary provisions may be made

by. the erection of suitable buildings, the said board shall di

rect and order that all persons who have Nbecnrne permanent

charges as paupers in the county be removed to- such asylum,

and shall take such measures for the employment and support

of such paupers as they may deem advisable, and thereafter

the overseers of the poor shall, from time to time, as persons
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may become permanent charges, as paupers, to their respective
counties, have such persons removed to the said asylum.

Sec. 30. Such superintendent or superintendents shall give superintendant
. and superintcD-

bond, with freehold security, to said board, in the penalty of d-ntstogwef ' t J wltn

five hundred dollars, conditioned for the faithful discbarge of ^,^ecuri'7
his or their duty, and he. or they, shall make to such board, at

the first and third sessions of each year, a detailed report \a
writing, of the time and manner of the admission of each pau

per, their health and fitness to labor, the results of their in

dustry, and the expenses incurred ; and it shall be the. duty of

the members of such board, in person, to annually inspect

said asylum, with regard to its fitness, in all respects, for the

objects of ire establishment.

Sec. 31. Whenever it shall be necessary and practicable, Whmpoot
children cannct

poor children of the asylums, who cannot be bound out, or be bound out

whom it may not be expedient to bind out as apprentices, shall
be educated thereat.

Sec. 32. I shall be the duty of the superintendent or super- sbainuper-
. , . . , intend tbe ed-

mtendents or any asylum, erected or established bv law, to ucation hc.,ct
i ,

' 'acn children

superintend and direct the education of such poor children, acr

cording to the preceding provisions of this act, and for the pur

pose of carrying the same into effect with the least possible ex

pense, it shall be the duty of the said superintendent to send
them to any common school within the county in which the

asylum is situated, during the countenance of its session.

Sec. 33. Any asylum or farm, provided by the board of Asylum may be
« , , ,. , , discontinued,

county commissioners for the purpose may be discontinued by property may be

said bo»rd, and the property real and personal, relating there*

to, which belongs to the county, may be sold, leased, or other

wise disposed r f, or applied in such manner as may be best for
the interests of the county.

Sec. 34. The board of county commissioners may, in the MayieTyatai

several counties in this Territory, if they deem it expedient, S'he'poorta
i • • I'll • the'r several

annunllv, at their session at which the county tax is ordered to countieB

be levied and assessed, levy and assess a tax for the support of

the poor <>f their respective counties, on objects from which the

county revenue is or may be directed to be raised. The tax

hereby authorized to be raised shall be collected by the same

officers whose duty it may be to collect the Territorial and
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county revenue, who shall pay the same into the county
' treasury.

Deeiiionsef Sec. 35. All decisions of any justice of the peace, in any
justice ol peace *

.
may be »ppe»ie "-matter, proceeding or suit authorized by this law, may be ap-
(rom.—How . . . . .

pealed from in like manner, and under like regulations and re»

strictionsof law, as in other cases,

commissioners Sec. 36. The board of county commissioners in any county
may appointa...m. ... . . , - -
board of Tisitora in this Territory may, in their discretion, appoint a board of
Toconsistef . .

" J'
. , „ ,

visitors annually, to consist of three persons residents of the

county, to visit at least once in each year the asylum of such

county, and to report to the commissioners its condition, and

the treatment, management and condition of the inmates

thereof.

compensation of Sec. 37. Such visitors shall receive such compensation as the

said board shall adjudge reasonable,

unlawful to Sec. 38. It shall be unlawful for any person, either directly
send panper out . .. , . . . ,.
of county wnert or indirectly, to send, or be instrumental in sending, or causing
inch pauper
belongs to be sent, out ot the county where such person properly be

longs, any pauper, or person who is, or is likely to become, an

object of public charity, into any other county of this Terri

tory, except in the manner provided for in this act.

violation of Sec. 39. Any person who shall violate the provisions of sec-
section 88.-What . . , ,

tion thirty«eight of this act, shall be deemed guilty of a mis
demeanor, and shall be liable to a fine of not exceeding one
hundred dollars, or imprisonment in the county jail not exceed
ing one year, or by both such fine and imprisonment.

ah acts and Sec. 40. All acts and parts of acts in any way conflicting
parts of, con. r J J °

repjaniedWiththi"
W ^ Prov'8i°n8 of this act are hereby repealed.

Actto take effect Sec. 41. This act shall take effect and be in force from and
after its passage and approval.

Approved, Jan. 12, 1869.
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PRAIRIE FIRES.

CHAPTER 18.
AN ACT TO PREVENT THE FIRING OF WOODS,

MARSHES AND PRAIRIES.

Be it enacted by the Legislative Assembly of the Territory
of Dakota :

Section 1. If any person or persons shall willfully set on p„son«wiu-
fire or cause to be set on fire, any woods, marshes or prairies, £

»
'

or amX to

with intention to damage or injure the property of another m^VshTs!pr»iries

i ~ , . i ii ' —punishment
person, eucn person or persons, so offending, shall upon conn prescribed

viction thereof be fined in a sum not more than five hundred

nor less than fifty dollars, and imprisoned in the county jail not
more than six months nor less than thirty days or both, at the
discretion of the court, and shall be liable for all damages done

b
y sue!-, fire.

Sec. 2
. If any person or persons shill negligently or care' ghaii negligently

lessly set on fire or cause to be set on fire, any woods, marshes mBr^uauT*
or prairies, the person or persons so offending, shall upon con- JwtieY'*
viction, be fined in a sum not more than one hundred nor less

than ten dollars upon conviction thereof, and shall be liable to

injured parties for all damage occasioned b
y

any fire set or

caused as aforesaid, to be recovered by civil action.

Sec. 3. That any person or persons setting on fire or caus- setting are on

ing to be set on fire, any woods, marshes or prairies, or lands for the purp»«»° ... I ofaecnriug
owned or occupied b

y him, her or themselves, for the purpose
*be™^e'Jes

of securing his, her or their own property, from damage or de

struction by prairie fire, shall be held liable for all damage oc»

casioned thereby: Provided, That nothing in this act shall be

so construed as to prevent any person or persons from firing

against fire when his, her, or their own property is in imminent

danger of damage by the near approach of prairie fire.

16*
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Lawful, dnrim g Sec. 4. It shall be lawful for any person or persons to set
what months ' r r

on fire or cause to be set on fire any marshes or prairies, owned

or occupied by him,, hei or themselves, during the months of

March, April and May : Provided, That the person or persons
desiring to set such fire, shall give at least twenty-four, hours

notice to all persons occupying lamls within one mile of the

place where such fire is to be set.

Koproperty Sec. 5. No property, real or personal, shall be exempt from
except from r « r r

JSdVment ana"'7
Be'zure and sa'e> on execution issued to satisfy any judgment

ohf°thTIc"tloM obtained under the provisions of this act.

«pe"a!edC°nfliCt
Sec. 6. ^All acts and parts of acts in conflict with the pro

visions of this act are trereby repealed.

bom and'aftw Sec. 7. This act shall be in force from and after its passagelt8~
and approval.

Approved, January 5th, 1869.

ROADS.

CHAPTER 19.

AN ACT CONCERNING TERRITORIAL ROADS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

haTeTowe?"* Section 1. The board of county commissioners of each or-
T«cat»sc.

ganized county of this Territory shall have power to vacate or
change in any manner, the roads in th<ir counties heretofore
located by the Legislative Assembly of this Territory.
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Sec. 2. In vacating or changing any Territorial road, the owgoTemM
board of county commissioners of the county in which such road
is laid, shall ho governed in vacating or changing such roaij by
the provisions of chapter thirteen (13) of the session laws of
the year 18(51* 68.

Sec. 3. Tins act shall be in force and effect from and after Act to ta*»
—when

its passage and approval.

Approved, December 29th, 1868,

SCHOOLS.

CHAPTER 20.
AN ACT TO PROVIDE COMMON SCHOOLS FOR THE

TERRITORY OF DAKOTA.

Be it enacted by the Legislative Assembly of the Territory of
J)akota :

Section 1. There shall be elected at each regular delegate Emotion
election in this Territory, a superintendent of public instruct tntcndanto?''
tion, who shall hold his office for two years and until his sue- tton

° ngttm

cessor is elected and qualified. And if a vacancy shall occur vacancy, how
in said office of superintendent by death, resignation, or other*
wise, it shall he the duty of the governor to appoint some suit*

able person to fill surh vacancy.

Sec. 2. The superintendent of public instruction, shall, he^ superintendent1 '
to takeout!)

fore entering upon the discharge of the duties of his office, fake

and subscribe an oath to support the constitution of the United
States, and the organic act of this Territory, and to faithfully
discharge the duties of his office, which oath shall he filed with
the clerk of the supreme court of the Territory of Dakota,
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To keep a record Sec. 3. It shall be the duty of the superintendent of public
of his acts . , \ * . . m . ,

instruction to keep a record of his official wets, and to- exert

himself constantly and faithfully to promote the interests of
education in the Territory, and to this end he shall confer with

county superintendents and visit schools in company with them

and furnish to them blank forms for collecting statistics of the

various schools in the Territory. He shall prepare and present
a«portof t0 t[)e ],.gj.s]ature during the first week of the session, in each

year, a report of his official doings for the preceding year with

a full statement of the condition of common school* in the Ter
ritory, and the expenditure of the public school moneys and

shall make such suggestions for the improvement and support

of common schools together with such other information in re

gard to the modes of instruction and systems of the organiza
tion of schools in other States and countries as he shall deem

proper.

cate
grant c^a "*^C 4; $ie^Ue to teachers

perintendent of public instruction, sh^ll also*

have power to grant certificates of qualification to teachers of

proper learning and ability to teach in any public school in the

Territory, and to regulate the grade of county certificates.

Compensation of Sec. 5. The compensation of superintendent of public in-
inperinte&dent r 1 1

struction for his services shall be th-j sum of four dollars per

day for time spent in the discharge of his official duties, and

the expense of procuring blank forms, postage, stntionery and

such books as are necessary fur the use of his office, and the

publication of his annual report, all of which allowances shall

be paid by the Territorial treasurer on the certificate of the

Territorial auditor.

Unties Sec. 6. It shall be the duty of the Territorial superintend
ent of public instruction to recommend the introduction of the
most at proved text books, and as far as practicable to secare

unif'ormitv in the use of text booka in common schools through-

out the Territory. To discourage the use of sectarian books,

and sectarian instruction in the schools ; to advise in the selec

tion of books for school district libraries, and to open such cor

respondence abroad as mny enable him to obtain, so far as

practicable, information relative to the system of common
schools and their improvements in other States and countries,

which he shall embody in his annual report to the legislature,
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or so much thereof as shall be deemed of sufficient importance ; Duties

he shall prescribe rules and regplations for the management of

school district libraries, and the penalties which shall be im

posed by the district boards for any violation of such rules and

regulations. He shall prepare for the use of the common

school officers suitable forms for making reports and contract"

ing all necessary proceedings, and he shall cause the laws re

lating to common schools with the rules, regulations and forms
aforesairl and such Instructions as he shall deem necessary to be

printed, twgether with a suitable index, in pamphlet form at. the

expense of the Territory ; and he sh:ill cause the same to be
distributed among the several school districts and other officers

having the care of common schools throughout the Territory.
He shall examine and determine all appeals duly m ule to him

from the decision of any county superintendent, in forming or

altering any school district or concerning a.ny other matter

under the common school law of this Territory, and his de

cision shall be final.

The superintendent of public instruction shall annually pre- Report ho*1 r
. distribute*

pare a sufficient number of his annual report to be distributed

as follows ;

One copy to each member of the legislature ;

One copy to each county superintendent of schools;

One copy to each school district officer ; and

One copy to each teacher in the Territory whose certificate
of qualification has not, expired, and such other of the county

and Territorial officers as may be by him deemed proper, not

to exceed five hundred copies in one year.

Sec. 7. The Territorial superintendent of public instruction Territorial-i i ,i i i , ii teachereins

with the several county superintendents shall hold annually at tute

some convenient place, a Territorial teachers' institute for the

instruction and advancement of teachers; said institute not to

Continue less than four days and not to exceed ten days, which

institute 4iall be free to all teachers and those preparing to

teach in this Territory.

Sec. 8. The several counties of this Territory, shall at the Election of
, . , i en Q°aa y 8ul>e

same tune and in the same manner as other county officers are tenoent

elected, elect a suitable person to be superintendent of public

Bchools within such county, who shall hold his office for two
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County «upprin'<
tendeut to take
oath uti give
frond

(lie Oatiei

years from the first of January next succeeding his election,
unless tip shall be elected to fill a vacancy, in which case he may
immediately qualify into office, and shall hold his office until

his successor is elected and qualified, and who shall receive

three dollars for etch day spent in the discharge of his official

duties, and a reasonable compensation for his annual report to

the superintendent of public instruction, and every superin

tendent "f schools shall make out in detail his account for of
ficial service, stating the date and time spent as well as the

kind of service rendered, and make oath or affirmation to the

correctness of the same before sumo justice of the peace in
the courny in which he resides, which oath or affirmation shall

be certified by said justice before such superintendent's account

shall be presented to the county commissioners for allowance,

who shall audit and allow the same, or so much thereof as is

just and reasonable, and the same shall be paid out of the
county treatiury upon the order of the county commissioners

who are empowered to draw orders for the same ; but no order

shall be drawn to any superintendent until he shall have filed

with the auditor the receipt of the superintendent of public

instruction for the statistical returrs of the preceding school

year, in pursuance of the requirements of section twenty of

this act.

Sec. 9. The county superintendent of public schools shall

have charge of the common school interests of the county. He

shall, before he enters upon the discharge of the duties of his
office, take and subscribe an oath or affirmation to support the

constitution of the U d'ed S'ates and the act organizing this
Territory, and faithfully to discharge the diries of his office,

which oath or affirmation shall be filed in the county clerk's

office. He shall also execute a bond with approved security,

payable to the board of county commissioners, for the use of

common schools in said county, in the penal sum of five hun«

dred dollars. Said bond must be approved by the county com

missioners, and filed in the register of deeds office.

Sec. ]0. That it shall be the duty of the county superin

tendent of schools, in addition to the other duties required of

him. to divide his county into school districts when necessary,
and subdivide the same when petitioned by a respectable rium«
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ber of the citizens thereof, and to furnish the county commis

sioners of such county with a written description of the bound

aries of each district, which description must be filed in the

register of deeds office, before such district sliail be entitled to

proceed with its organization by the election of school district

officers, and it sh ill be bis duty to keep on file in his office all

petitions and remonstrances, which shall show the date of ror

ception, and the action had thereon, and it shall be his further

duty on the division of, or change of district boundaries, to no

tify the clerk of the districts interested of the change made.

Whenever it shall be deemed necessary to form a school district

from parts of two or more counties, it shall he the duty of the

county superintendent of each county in which any part of the

proposed joint district shall bo situated, to unite in laying out
such joint district ; and each county superintendent so as-isting
shall file a description of said joint district in the register of

deeds office of his county.

Sec. 11. It shall be the duty of the judge of probate, on judge or prob»'.»
the first Monday of March, in each year, to furnish the county mu^eVupoa, orpit

i i • i superintendent

superintendent of public schools with a statement of the

amount of money in the county treasury, belonging to the

school fund, and he shall pay the same upon the order of said

superintendent, to the proper district officers.

Sec. 12. It shall be the duty of the county superintendent St,Perintendent
of public schools, on the second Monday of March in each \i0"'mmtoi°'~

year, or as soon thereafter as he shall receive the statement of
8Chw>lmoDey

the judge of probate, certifying the amount of money in the

county treasury for the use of common schools for the current

year, to appropriate such amount to the several districts or

parts of districts within the county in proportion to the num-
ber of children residing in each, over the age of five, and under

the age of twenty one years, as the same shall appear from the

last annual reports of the clerks of the respective districts, and

he shall immediately notify by mail or otherwise the district

clerks of each district of the amount of money due to his (lis-*

trict, and he shall draw his order on the county treasurer in

favor of the several district treasurers for the amount appor

tioned to each district; Provided, No district shall be enti»

tied to receive any portion of the common school fund in which
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further duties

a common school has not been taught at least three months

daring the year.

Sec. 13. It shall be the duty of the superintendent to visit
all such common schools within their respective counties as
shall be organized according to law, at least once in each year,
or oftener if they shall deem it necessary. At such visitation
the superintendent shall examine into the state and condition

of such schools as respects the progress in learning and the

order and government of the schools ; and they may give ad*

vice totthe teacher of such schools as to the government there*
of,. and the course of study to be pursued therein, and shall

adopt all requisite measures for the inspection, examination

and regulation of the schools, and for the improvement of the
schools in learning. Every superintendent of coram n schools
shall also make out his account for official services in the man

ner hereinbefore required, and deliver a copy of the sit me to
the county commissioners of the county in which such super

intendent was elected or appointed, on or before the day pre

vious to the annual county election next after the election or

appointment of such superintendent, and tho same shall be filed

and kept in the office of the register of deeds.

Sec. 14. He shall see that the annual reports of the clerks
of the several school districts in his county are made correctly

and in due time, and shall hear and determine all appeals from

the decision of district boards.

Sec. 15. He shall hold public examination for all persons
grant certuf»ret offering themselves as teachers of common schools, at the county

seat of his county, on the last Saturdays of April and Octo
ber of each year, notice of which shall be given as pub

licly as possible, at which time he shall grant certificates for
not less than three months or more than one year, to such per-,
sons as he may find qualified as to moral character, learning
and ability; and any person receiving such certificate shall be
deemed a qualified teacher within the meaning of this act. Per

sons applying to the county superintendent for a certificate at

any other time than at the public examination shall pay to the

said superintendent the sum of one dollar for his services.

ib po«t notices Sec. 16. Whenever a school district shalbbe formed in any
cf formation of <

•untrieta county, the county superintendent of schools of such county

To hold pnblic
examination and
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shall, within fifteen days thereafter, prepare a notice of the

formation of such district, describ:ng its boundaries and stating

the number thereof, and appointing a time and place for the

district meeting. He shall canse the notice thus prepared to

be posted in at least five public places in the district, at least

ten days before the time appointed for such meeting ; and when

a joint district is derived from portions of two or more counties,

the ciuntv superintendents of each county, from which any

portion of the new district is taken, shall unite in {jiving the

customary notices, and the new district shall be numbered by

the superintendent of the county having the highest number of

districts.

A majority of the voters in ary school'district being dissat
isfied with the formation of any school district, shall have the

right to appeal from the superintendent to the board of county

commissioners, and from the board of county commissioners to

the superintendent of public instruction.

Sec. 17. The county superintendent of public schools shall wnen to Mint

perform all other duties of said office that now are or hereafter successor

may be prescribed by law ; and he shall deliver to his succes-

or, within ten days after the expiration of his term of office, all

the books appertaining to his office.

Sec. 18. If a vacancy occur in the office of county superinn county commi*.
- * . . . 11111 . - i sioners to fill

tendent of public schools, by death, resignation or otherwise, vacancies

notice thereof shall be given by the register of deeds to the

county commissioners who shall, as soon as practicable, appoint
some suitable person to fill the vacancy, and the person receiv

ing such appointment shall, before entering upon the discharge

of the duties of his office, file his oath or affirmation in the

county clerk's office, as hereinbefore provided, and shall dis

charge all the duties of the office of county superintendent of

public schools until a successor is elected and qualified. He

fihall also give a like bond to that required by this act to be

given by the county superintendent of schools.

Sec. 19. The county superintendent shall make full and superintendent
, , i to make report

complete annual returns to the superintendent of public in- annuaiiyto
• i /• /.xt f i territorial

struction, between the first and tenth day of November of each superintendent

year, of the number of children between the ages of five and

twenty, in the school district within their respective counties ;
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also, the number of qualified teachers employed, the length of

time each district school has been taught during the year. The

kind (/f text books used, and the amounts expended in- each

district out of any money raised for educational purposes, and

for what purpose such amount was expended ; the amoanti

raised in each county and district by taxation or otherwise for

educational interests, anti any other items that may be of ser

vice to the superintendent "of public instruction in preparing

his annual report.

SCHOOL DISTRICT MEETINGS^

powwiof Sec. 20. The inhabitants qualified to vote at a school district

■'luoidistrtct meeting, lawfully assembled, shall have power:
"v

1, .To appoint a chairman to preside at said meeting in thtf

absence of the director;

2
,i To adjourn from'tirae to time;

3
, To choose a director, clerk, and treasurer, who shall pos

sess the qualifications of voters as prescribed in the next sec*

tion of this act, at the first and each annual meeting there

after ;
4
, To designate b
y vote a site for a district school house;

5
, To vote a tax annually, not exceeding one per cent, an

taxable property in the district, as the meeting shall deem

sufficient to purchase or lease a site, and to build, hire or pur

chase a school house, and to keep in repair and furnish the

same with necessary fuel, stoves and benches;

G
, To votea district tax an .ually, not exceeding one-half of

one per cent, on taxable property in the district for pay of

teacher's wages in the district;

7
, To authorize and direct the sale of any school house, site,

or other property, belonging to the district, when the same shall

no longer be needful for the district ;

8
, To vote such a tax as may be necessary to furnish the

school house with blackboards, outline maps, and apparatus

necessary for illustrating the principles of science, or to dis

charge any debts or liabilities of the district, lawfully incurred ;

Provided, That said tax shall not exceed one per cent, per
annum, and may be applied to any othpr purpose by a vote of

the district at any regularly called meeting ;

16
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9, To give such direction and make such provision as may powers oi
be deemed necessary in relation to the prosecution or defense
of any suit or proceeding in which the district may be a party ;
10, To alter or repeal their proceedings from time to time as
occasion may require, and to do any other business contempla
ted in this act ;

11, To vote a tax not exceeding §25 in any one year, to pro
cure a district library consisting of such books as they may di
rect any person to procure.

Sec. 21. The following persons shall be entitled to vote at wh0 entlHed „
any district meeting. All persons possessing the qualifications meeting""11
of electors, as defined by the laws of the Territory, and who
shall be actual residents of the district at the time of offering
to vote at such election.

Sec. 22. If any person offering to vote at a school district challenging
meeting shall be challenged as unqualified by any legal voter,

votMS

the chairman presiding shall declare to the person challenged
the qualifications of a voter, and if such challenge be not with
drawn, the chairman, who is hereby authorized, shall tender
to the person offering to vote, the following oath or affirma
tion :

" You do solemnly swear, [or affirm] that you are an actual 0llh
resident of this district, and that you are qualified by law to
vote at this meeting." Any person taking such oath or affir
mation, shall be entitled to vote on all questions voted upon at
euch meeting.

ORGANIZATION OF DISTFaCTS.

Sec. 23. Every school district shall be deemed duly organ- when district
i lint considered Mized when the officers constituting the district board shall be organized

elected and qualified. Every school district officer shall signi
fy his acceptance of his office to the county superintendent, in
writing, within twenty days after he shall be notified of his
election by any person voting at such meeting, which accep
tance shall be filed with such superintendent, and upon filing
such acceptance, said party shall be deemed to have duly qual

ified. The officers of joint districts shall signify their accep
tance to the superintendents of the several counties which

form a part of the joint districts. Every person duly elected
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bodies corporate

to the office of director, clerk, or treasurer of any school dis

trict, who 6hall refuse or neglect, without sufficient cause, to

accept of such office and serve therein, or who, having entered
upon the duties of his office shall neglect or refuse to perforin

any duty required of him by the provisions of this act, shall

forfeit the sum of ten dollars to the school district fund.

Sec. 24. The officers of each school district shall be a di^

rector, clerk, and treasurer, who shall constitute the district

board, and who shall hold their respective offices until the an

nual meeting next following their election or appointment, and

until their successors are elected and qualified.

8«hooi district. Sec. 25. Every school district, organized in pursuance of

this act, shall be a body corporate, and shall possess the usual

powers of a corporation for public purposes, by the name and

style of school district No. , (such number as may be des^

ignated by the county superintendent,) county (the
name of the county in which the district is situated,) Territory
of Dakota, and in that name may sue and be sued, and be ca

pable of contracting and being contracted with, and hold such
real and personal estate as it may come in possession of by
will or otherwise, or is authorized to be purchased by the proi
visions of this act.

Annual school Sec. 26. An annual meeting of each school district shall be
meeting, when

Qn ^ jagt gaturday of March of each year at such hour
as the district board shall name, after having first requested

the district clerk to call such meeting, and in case the clerk

shall refuse or neglect to call such meeting, special meetings

may be called by any member of the district board, or by any
five legal voters, but notice of any special meeting, stating the

purpose for which it is called, shall be posted in at least
three public places within the district, ten days previous to the

time of meeting.

Dj.tr..,. «... -o Sec. 27. Whenever the time for holding an annual meeting

^i»°mMti°ii in any district shall pass without such meeting being held, the

clerk, or in his absence, any other member of the district board,
within sixty days after the time for holding said annual meeting
shall have passed, may give notice of a special meeting by put
ting up written notices thereof in three public places within the

district, at least five days previous to the time of meeting.
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But if such meeting shall not be notified within sixty days
aforesaid, the county superintendent may give notice of such

meeting in the manner provided for forming new districts, and

the officers chosen at such special meeting shall hold their re<-

spective offices until the next annual meeting, and until their

successors are elected and qualified.

Sec. 28. The qualified voters at each annual meeting or at Wh0 10 deter.
any special meeting, duly called, may determine the length of JSJSi'u™01
time a school shall be taught in their district for the then

ensuing year ; and whether such school shall be taught by a

male or female teacher, or both, and whether the school money

to which the district may be entitled, shall be applied to the

support of the summer or winter term of the school, or a cer

tain portion to each ; but if such matters shall not be deter*
mined at the annual or special meeting, it shall be the duty of.
the district board to determine the same.

Sec. 29. The director of each district shall preside at all Dutiea 0i dire«
district meetings, and shall sign orders drawn by the clerk

tor

authorized by a district meeting, or by the district board, upon

the treasurer of the district for moneys collected or received

by him to be disbursed therein. He shall appear for and in

behalf of the district in all suits brought by or against the dis
trict, unless other direction shall be given by the voters of
euch district at a district meeting.

DISTRICT CLERK.

Sec. 30. The clerk of each district shall record the proceed- Clerk to t(.C0Id

ings of his district in a book provided by the district for that "ai-a*

purpose ; and enter therein copies of all the reports made by

him to the county superintendent, and he shall keep and pre
serve all records, books and papers belonging to his office, and

deliver the same to his successor in office.

Sec. 31. The said clerk shall be clerk of all district meetings ; Tob,cl(,rkor
but if such clerk shall not be present at such district meeting, w***"""1"

the voters present may appoint a clerk for such meeting, who

shall certify the proceedings thereof, and the same shall be re

corded by the clerk of the district.

Sec. 32. It shall be the duty of the clerk to give at leasfc Toairenoti.eot
ten days notice previous to any annual or special district meet- Posu»g mh»
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ing, by posting up notices thereof at three or more public pla

ces in the district, one of which notices shall bo affixed to the

outer door of the school house, if there be one in the district,
and said clerk shall give the liko notice of every adjourned
meeting, when such meeting shall have been adjourned for a

longer period than one month. Every notice for a special dis

trict meeting shall specify the objects for which such meeting

is called, and no business shall be acted upon at any special

meeting, not specified in said notice.

to dww order* Sec. 33. The clerk of the district shall draw orders on the
on trwwnreM

treasurer of the district for moneys in the hands of buch treas

urer, which have been apportioned to or raised by the district

to be applied to the payment of teacher's wages, and apply

such money to the payment of teacher's wages, as shall have

been employed by the board, or by the citizens of the district,

and the said clerk shall draw orders on the said treasurer for

moneys in the hands of such treasurer to be disbursed for any
other purpose ordered by a district meeting, or by a district

board, agreeable to the provisions of this act.

oiert to deliver Sec. 34. It shall be the duty of the district clerk to deliver
to8rBgtistorofrty (by mail or otherwise) to the register of deeds, between the 1st

.out tax'JU"** and 15th of January in each year, a list of all persons owning
or holding property in their respective districts, on the 1st of

January preceding, and to make out the tax list of all taxes

legally authorized by the district, and annex to such tax lists

a warrant under the hand of said clerk, directed to the district

treasurer, to collect the sums therein named.

to make report ] Sec. 35. The clerk of each district shall, between the first

■nperiatendtnt and fifteenth days of September in each year, make out and

transmit a report in writing to the county superintendent of

public schools for each county in which any part of his dis<

trict may lie ; showing,

what ropmt to 1, The number of children, male and female, designated
separately, residing in the district or parts of districts, on the

last day of August previous to the date of such report, over

the ago of five and under the age of twenty-one years ;

2, The number of children attending school during the year,

their sex, and branches studied ;

/ion tain
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3, The length of time a school has been taught in the dis
trict by a qualified teacher, the name of the teacher, the

length of time taught, and the wages paid ;

4, The amount of money received from the county treasu

rer within the year, and the manner in which the same has been

applied ;

5, The amount of money raised by the district, in such year,
and the purposes for which it was raised ;

6, The kind of books used in tho school, and such other

facts and statistics in regard to the district schools as the coun

ty superintendent may require.

Sec. 36. Whenever a school district shall lie partly in two In ease of
, , , „ ... . . .... district that

or more counties, the clerk ot such district in making his an- »haii u« partly° in two or mors
nna-1 report, shall carefully designate the number of children counties

resident in the parts of the counties composing the district and

shall report to the county superintendent of common schools

»©£ each of the counties in which such district may be situated.

Sec. 37. The treasurer shall execute to the district a bond Treasurer to

in double the amount of money, as near as can be ascertained,
glT8 1,00 *

to come into his hands as treasurer of the district, with suffi

cient securities to be approved by the director and clerk, con

ditioned to the faithful discharge of the duties of said office.

Such bond shall be filed with the district clerk, and in case of

the breach of any condition thereof, the director shall cause a

suit to be commenced thereon, in the name of the district, and

the money collected shall be applied by such director to the

use of the district as the same should have been applied by the

treasurer, and if such director shall neglect or refuse to prose
cute, then any householder of the district may cause such proa-

«cution to be instituted.

Sec. 38. If the treasurer shall fail to give bonds as required ino»seoffaiior»
in this act, or from sickness or any other cause shall be unable

toglveb

to attend to the duties of said office, the district board shall

appoint a treasurer, who shall possess all the powers of the disr

trict treasurer, and shall before entering upon the duties of

eaid office, give bonds as the district treasurer is required to

give.
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Hi* duties

Forfeiture of
bond

'Money lost to
be refunded

Treasurer to
make annual
report

Sec- 39. The treasurer of each district shall apply for and

receive from the county treasurers all school moneys appro

priated to his district, and shall collect all district taxes as^

8essed in pursuance of the provisions of this act and pay over

on the order of the clerk, signed hy the director of such dis-

trict, all money so received or collected by the said treasurer.

Sec. 40. If any district treasurer shall refuse or neglect to
pay over any money in the hands of such treasurer belonging

to the district, it shall be the duty of his successor in office to

prosecute, without delay, the official bond of such treasurer,

for the recovery of such money.

Sec. 41. If by neglect of any treasurer any school moneys
shall be lost to any school district, which might have been re

ceived from the county treasurer, or collected from the district

tax assessed, said treasurer shall forfeit to such district the

full amount of money so lost.

Sec. 42. The treasurer shall present to the district at each

annual meeting, a report in writing, containing a statement of

all moneys collected by him from the county treasurer during

the year from assessments in the district, and the disburse

ments made, and exhibit the vouchers therefor, which report

shall be recorded by the clerk, and if it shall appear that any
balance of money is in hi3 hands at the time of making such

report, he shall immediately pay such balance to his successor.

Dulles of dis
trict board

Their pewers

DISTRICT BOARD.

Sec. 48. The district board shall purchase or lease such site

for a school house as shall have been designated by voters at

a district meeting, in the corporate name thereof, and shall

build, hire, or purchase such school house as the voters of the

•district in a district meeting shall have agreed upon, out of the

funds provided for that purpose, and make sale of any school
house, site or other property of the district, and if necessary,
execute a conveyance of the same in the name of their office,

when lawfully directed by the voters of such district at any
regular or special meeting, and shall carry into effect all law

ful orders of the district.

Sec. 44. The district board shall have the care and keeping

of the school house and other property belonging to the dia
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triet. They shall have power to make such rules and regula
tions relating to the district library, as they may deem proper,
and to appoint some suitable person to act as librarian, and to

take charge of the school apparatus belonging to the district.

Sec. 45. The district board shall have poower to admit Bau

scholars from adjoining districts, and remove scholars for dis

orderly conduct, and when scholars are admitted from other

districts, the district board may in their discretion require a

tuition fee from such scholars.

Sec. 46. The district board in each district shall contract To hire te»«he™

with and hire qualified teachers for and in the name of the

district, which contract shall be in writing, and shall specify

the wages per week or month, as agreed upon by the parties,

and such contract shall be filed in the district clerk's office.

Sec. 47. The district board shall provide the necessary ap- ToproTWe the
necessary appen •

pendages for the school house, during the time school is taught <>»»• *c

therein, and present the same for allowance at any regular dis

trict meeting.

Sec. 48. The district schools established under the provi- District school
under this act

stons of this act, shall at all times be equally free and accessiw '« *»«•

ble to all children resident therein, over five and under the age
of twenty-one years, subject to such regulations as the district

board in each may prescribe.

Sec. 49. In every school district there shall be taught orthog- Branches to fc#
raphy, reading, writing, English grammar, geography and

tangbt

arithmetic, if desired, during the time the school shall be kept,
and such other branches of education as may be determined

by the district board.

Sec. 50. If a vacancy should occur in the district board, in vacancjinJ '
. district board,

any district, the county superintendent shall appoint some 6uit- howmied

able person to fill such vacancy, upon the recommendation of

the remaining members of the district board.

REVENUE.

Sec. 51. It shall be the duty of the county or town assess* Amount o( tax.
er of each county or town, at the time of making the annual

tol,era

assessment, to levy a tax of one dollar on each elector in the

county or town, for the support of district schools j and a fur

ther tax of two mills on the dollar, upon the taxable property
17*
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■of of the county or town, to bo applied to the same purpose, td
raising tax fco. , . , ., , , ,

bo collected at the time and in the manner prescribed by law

for the collection of taxes ; which tax, when collected, shall be

distributed to the several school districts, in proportion to the

number of children over five and under twenty-one years of

age therein; and shall be drawn from the county treasury

upon the order of the superintendent of schools.

property uxto' ^ec' taxes raiseil an(J collected in any school dis
ks raised trict for any of the purposes authorized in this act, shall be as

sessed on the same kind of property as taxes for county pur«

poses are assessed.

what tax list to Sec. 53. The clerk of the school district, in making out any
contain _ .

tax list, shall enter therein the mimes of all persons liable to

pay a school tax, the amount of personal property to be taxed

to each person, and a description of all taxable real estate in

the district, distinguishing that owned by non-residents of the

district, and ho shall set opposite to each description of taxa

ble property, the valuation of the same, and the amount of tax

charged upon such property, and to each person respectively,

or tract of land owned by non-residents, and such description

and valuation of taxable property shall be ascertained as far

as possible from the last assessment roll of the county or town ;
Prorisio Provided, That in any case any person or persons are resid-

ing in and holding property in any district, at the time when a

tax 6hallhave been voted at any meeting in said district, and

their names do not appear on the last assessment roll, the dis

trict board shall have power to assess such persons.

when district Sec. 54. Whenever any real estate in any school district
board to appor- i i i • i 1% *
tion taxes shall not have been separately valued in the assessment roll of

the county, and the value of such real estate cannot be defi

nitely ascertained from such assessment roll, the district board

of such district shall estimate the value of the same, and ap*

portion the taxes thereon.

flotioction o« Sec. 55. The warrant annexed to any tax list shall be un
taxes .

der the hand of the clerk of the district, and shall command

the treasurer of such district to collect from each of the per

sons and corporations named in said tax list, and of the owner

of the real estate described therein, the several sums set oppo

site the persons and corporations so named, and to the several
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tracts of land owned by non-residents, within forty days from

the date thereof ; and within twenty days from the date of

such warrants to personally demand such tax of the persons

charged therewith ; and that if any tax shall not be paid with
in thirty days thereafter, to collect the same by distress and

sale of property in the same manner as county taxes, and the

said treasurer shall execute the said warrant and return tho

same to the clerk at the expiration of the time limited therein

for the collection of such tax list.

Sec. 56. The warrant issued by the clerk of any school dis- Forceor*srraati
. ,,. „ t i-ii for colle«tioa

trict, for the collection of any district tax authorized by any ottaxss

of the provisions of this act may be executed any where withs
in the limits of the county, and such warrants shall have the

like force and effect as a warrant issued for the collection of

county taxes; and the treasurer of the district, to wh'om any
such warrant may be delivered for collection of a tax list, shall

possess the like powers in the execution of the same as are

provided by law for the collection of county taxes. It any
tax in any tax list delivered to the treasurer of any district,

shall remain unpaid at the time he is required by law to return

his warrant to the clerk of the district, such treasurer shall

within ten days, make out and deliver to the county treasurer

a statement in writing, containing the amount of the personal

property, and a description of the lots and pieces of land upon

which such taxes remain unpaid, together with the amount; of

tax assessed on each, and he shall attach thereto an affidavit,

that the taxes mentioned in such statement remain unpaid, and

after diligent efforts he has been unable to collect the same, and
whenever any school district shall embrace parts of more than

one county, such treasurer shall make his return as aforesaid
to the county treasurer of both counties in which the parts of
such district shall be situated. The county .treasurer upon de

livery to him of such statement shall givo a certificate to tlfe
treasurer of the district of tho amount of taxes so remaining
unpaid as the same shall appear from sich statement, which

certificate shall be deposited by the district treasurer with tho

district clerk, and shall be filed by such clerk, ami such county
treasurer shall immediately add such delinquent taxes to tho

delinquent tax list received by him from tho county collector
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and collect the same as other delinquent taxes are collected,

and when so collected shall pay over the same (less his fees for

the collection thereof) to the district in which said taxes were

levied, upon the order of the district board,

correction of Sec. 57. Whenever any error may be discovered in any

district tux list, the district board may order any money which

may have been improperly collected on such tax list, to be re

funded, and may authorize the clerk of the district to amend

and correct such error in said tax list.

p»Tmentoft« Sec. 58. Whenever any district tax, lawfully assessed, shall
brtooant

' ' • '

be paid by any person on account of any real estate whereof

he is only a tenant, such tenant may charge and collect of

the owner of such estate the amount of tax so paid by him,

unless some agreement to the contrary shall have been made

by the tenant.

itegbter ot deeds Sec. 59. It shall be the duty of the register of deeds of
uon >t toubie each county, as soon as the annual assessment roll shall be
property to each .
district collected in each year, to make out for each district in such

county, a description of all taxable property therein, with the

valuations affixed thereto, as the same shall appear in the last

assessment roll, which shall be certified by him and delivered

by mail or otherwise, to the clerk of each school district in the

county.

GRADED SCHOOLS.

■stabiiBiiment of gec go. Whenever the inhabitants of two or more school
graded schools

districts may wish to unite for the purpose of establishing a

graded school in which instruction shall be given in the high

er branches of education, the clerks of the several districts

shall upon written application of five voters of their respec

tive districts, call a meeting of the voters of such district at

some convenient place, by posting up notices thereof in like

manner as provided for calling district meetings, and if a ma
jority of the voters of each of the two or more districts shall

vote to unite for the purpose herein stated, they shall at a

meeting or at an adjourned meeting, elect a board of directors

consisting of a director, clerk and treasurer.

Pow«sofboard Sec. 61. The board of directors provided in the preceding

section, shall, in all matters relating to the graded schools,



GENERAL LAWS. 25i

possess all the powers and discharge all the like duties of the
district hoard as prescribed in this act.

Sec. 62. The union district thus formed shall be entitled to Funds o» union
district

an equitable share of the school funds, to be drawn from the
treasurer of «ach district so uniting, in proportion to the num
ber of children attending the said graded school for each dis.
trict.

Sec. 63. The said union district may levy taxes for the pur- union district
. .... - - may lery tax

pose of purchasing a building, or furnishing propor building '°r ,^nPutIIM*
for the accommodation of the school, or for the purpose of de« expenses,

fraying necessary expenses and paying teachers, but shall be
governed, in all respects, by the law herein provided for levy
ing and collecting district taxes.

Sec. 64. The clerk of the union district shall report in wri- cierksof onio»„,,,,.. .... . district to maketing to the treasurer oi each school district uniting in the union "port to the°
_ treasurersdistrict, the number of scholars attending the graded schools °? thonmune7 o o districts

from his district, their sex, and the branches studied, and the
said district treasurer shall apportion the amount of school
money due the union district, and pay the same over to the
treasurer of the union district on order of the clerk thereof.

Sec. 65. The clerk of the union district shall make a to make report
i -iTi *° county

report to the coucty superintendent ot schools and discharge sopenntendent

all the duties of the clerk, in like manner as the clerk of the
•district.

Sec. 66. The treasurer of the union district shall perform Treasurer of
union district.

all duties of treasurer, and give the bonds as prescribed in this hisduty

act, in like manner as the district treasurer.

Sec. 67. The public schools of any city, town or village, whatscbooisto
which may be regulated by special law set forth in the charter fund's™

pt""

of such city, town or village, shall be entitled to receive their

proportion of the public fund ; Provided, That the clerk of Proviso

the board of education in such city town or village, shall make
due report within the time and manner prescribed in this act,

to the superintendent of schools.

Sec. 68. Any single district shall possess power to establish single district
, , . , . . n . . • i»i may establish

graded schools, .subject to the provisions ot this act in like graded schools

manner as two or more districts united.



252 GENERAL LAWS.

Wbat montjri to Sec. G9. The county treasurer shall collect all moneys due
the'wuntj

"7
the county for school purposes, from fines, forfeitures or pro-

treasurer for
Mh«>i purposes cceds from the sale of estrays, and all moneys paid by persons

as equivalent for exemption from military duty, and he shall

pay the same to the said district treasurer, as prescribed in

this act. He shall also collect the delinquent taxes on real

estate in any district, in the same manner as comity taxes are

collected, whenever such delinquent tax list shall have been

lawfully reported and returned to him, and he shall pay the
8a me over to the treasurer of said district to which delinquent

taxes are due, and if any county treasurer shall refuse to de
liver over to the order of the county superintendent any money
in his possession, or shall use, or permit to bj used for any
other purposes than is specified in this act, any school money
in his possession, he shall on conviction thereof, bo adjudged

guilty of a misdemeanor, and punished by a fine nut exceeding
five hundred dollars or by imprisonment in tho county jail not
exceeding one year.

MISCELLANEOUS.

wnro teacher to Sec. 70. It shall be the duty of the teacher of every dis-
tnake report to 1
district ioard tnct school or graded school, to make out and file with the dis

trict cleric, at the expiration of each term of the school, a full

report of the whole number of scholars admitted to the school

during such term, distinguishing between male and female, the

text books used, the branches taught and the number of pupils

engaged in the study of each of said branches. Any teacher
who shall neglect or refuse to comply with the requirements of

this section, shall forfeit his or her wages for teaching such
school, at the discretion of the district board.

Penaitj tor Sec. 71. Every clerk of a district board who shall willfully
aise report* sign a false report to the county superintendent of . his county,

shall be deemed guilty of a misdemeanor, and punished by a

fine not exceeding one hundred dollars, or by imprisonment
not exceeding three months,

penalty** Sec. 72. Every school district clerk or treasurer who shall
district officer *
neglecting to neglect or refuse to deliver to their successors in office all rec-deliYer upbooes °
*o to successor 0rds and books belonging severally to their^ offices, shall be

subject to a fine not exceeding fifty dollars.



GENERAL LAWS. 258

Sec. 73. Whenever any final judgment shall be obtained mease ofJ
. Judgment

against any school district, the district board shall levy a tax Jf*^-
*oho<'L

on the taxable property in the district, for the payment there

of ; such tax shall be collected as other school district taxes ;

but no execution shall issue on judgment Against a school

district.

Sec. 74. Justices of the peace shall have jurisdiction in all J» »i>»t" *> Justices of

cases in which a school district is a party interested, when jlf,*8dioiionhw
the amount claimed by the plaintiff shall not exceed one hun

dred dollars, and the parties shall have the right of appeal as

in other cases.

Sec. 75. No school district officer mentioned in this act shall Compmintonof school

receive any compensation for his services out of the Territorial offlcors

or county school fund. But a regularly convened district meet

ing, may by vote, allow the district board such compensation

as they shall deem proper; Provided, The amount so allowed
does not exceed two per cent, of the money collected by said

board for school purposes.

Sec. 7G. Any person duly elected at the ann district peraityfor

school meeting, to either of the district offices mentioned in refusing" to°*

this act, who shall omit or refuse to serve as such officer, with'
ql""

out substantial cause, shall forfeit the sum of ten dollars for

such omission or refusal, which amount may be recovered by

the district in civil action before any justice of the peace in

the county where such district is located ; and shall be nppro«

priated to the support of schools in the district by whom such

action was prosecuted.

Sec. 77. All fines and penalties not otherwise provided for !,B*?.fnrtv
in this act, shall be collected by action in any court of compe- col|sctei1

tent jurisdiction.

Sec. 78. Whenever any sum of money shall bo paid into n>cMoofiebooiJ J i money uelng

the county treasury, by any educational aid society, or bencv- ^SJUfjurpoMi
olent person or persons, for the cause of education, the county

treasurer shall issue to such society or person a certificate of

deposit, stating the amount of money received, from what

source, and for what purpose the same is to be applied, whether

to the payment of teacher's wages, the building or leasing of a

school house, or the purchase- of a site of land, and the partic*

ular school district or districts to which the said money is do-
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nated. And the said educational fund may thereafter be drawn
from the county treasury, by order of the county superinten

dent of schools, and applied by the district board of the proper
district, to the objects specified in the certificate of donation.
And the county superintendent of public schools shall make
a statement of the expenditures of said fund in his annual

report.

FOKMS.

fcinticbooi Sec. 79. The form of notice of the first school district meeting
4Utrlct meeting my fee substaatiaJly M follows .

To a householder, in school district number

The county commissioners hare formed school district number

, in the county of , of which the following is a descrip
tion , and you are hereby directed to post this notice in

at least five public places iu the said district, notifying the voters of

said district to attend to the first meeting thereof, which is appointed

to be held at the house of , in said district, on the day

of 18 ; at o'clock,

This day of 186 .

County Sup't Pub. Instruction.

Nottcnof aianai Sec. 80. The form of Loeice for annual district meeting may be as
•diitricl meeting .

fol'ows :

Notice is hereby given to the voters of school district number P

of county, that the annual meeting of said district will be held

«t , on the day of ,186 r o'clock.

This day of , 186 .

District Clerk.

Form of order Sec. 81. The form of order on district treasurer may be a3 fel
on district ,
treasurer lOWS :

To , treasurer of school district number , county

of

Pay to the order of , the sum of dollars out of any

money in your hands, not otherwise appropriated, belonging to said

district.

This day of , 186 .

t

District Clerk.

y

Director.
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Sec. 82. The form of bond of district treasurer may read as Form o» bond
„ ,, on district
tOllOWS : treaiur. r

Know all men by these presents, that we, treasurer of school

district number , county , and his surety, are

held and firmly bound unto school district, in the sum of dol

lars, for the payment of which wo bind ourselves severally and joint

ly
,

our heirs, executors and administrators, firmly by these pres

ents.

Sealed with our seals, and dated this Jday of A. D.
186 .

The conditions of the above obligations is such, if said , treas

urer as aforesaid, shall faithfully discharge the duties of his office as

treasurer of school district number , county , as pre

scribed by law, then this obligation to be void, otherwise to remain

in full force.

[seal.]

[seal.]

Signed, sealed and delivered \

in presence of j

Sec. 83. The form of warrant for the collection of district tax feimoi warrant

, r ii _ . tor collection of
may be as rollows : district tax

To , treasurer of school district number , county

of

This is to authorize and require you to demand, within twenty days
from the date of this warrant, of every person or corporation named

in the annexed duplicate of school tax of said district, the sum where

with such person or corporation stands charged, and if any such tax
be not paid within thirty days from the date of this warrant, you
are required to proceed to collect the same as authorized by law, by

distress and sale of property, and make due return according to law.

Given under my hand, this day of A. D. 186 .

District Clerk.

Sec. 84. Vouchers aiay be in the following form : Voncben

Received , 186 , of , treasurer of school district

number , county of , dollars for services rendered as

teacher in the said district, for the term of months.

Teacher.
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roraoroon. gec <<5. The form of contract between district and teacher may
tr»ct betwee n J
«lltrlct»qd rea(] as follows:

It is hereby agreed between sch:ol district number , county

of , and , teacher, that the said is to teach the com

mon school of said district for the term of months, for the sum

of dollars, per , commencing on the day of

186 ; and for such services properly rendered, the said school dis-

tr'ct is to pay the amount that may be due, according to this

contract, on or before the day of , 186 ..

District Clerk.
This day of , 186 .

Teacher.

Jiwmofaannai Sec. 86. The form of annual report of district treasurer may be
report of (lis- , ,. ., . ,. '

titot ttoajuror substantially as iollows ;

I, , treasurer of school district number , county of ,

submit the following report of all moneys received and disbursed by

me since the last annual meeting :

Amount received from iny predecessor, $

Amount received from county treasurer, $

Amount raised by tax in ihe district and collected, 8

Total amount received, $

Paid out on order of district clerk (date of order,) $

On order of district clerk , $

Balance on hand, $

This day of , A. D. 186 .

Treasurer.

itm of report See. 87. The form of report of district clerk to the county super-
tL co

*

nty
clwk
intendent of public instruction may read as follows :

superintendent „ , . . .
"

-
behool district number , county oi

Number of children residing in the district over five and

under the ago of twenty^ono years, ■«

Males,

Females,

Total Dumber,

Number of months a school has been taught,
months by Mr. ■

,

months by Miss ,

,
Wages paid Mr. , $-
Amount of school money received f 3-

17
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■ county treasurer, $ Form ot npn*
o it a of district el«k

Amount raised by district tax for teacher s wages, 9 to county

Amount raised by district tax for public school house, $

Amount raised by distriot tax for furnishing school house, $ »

Amount paid for teacher's wages, $

Amount expended for building school house, 8 ■

Amount expended for furnishing school house,
This day of , 186 .

District Clerk.
To which may be added a copy of teachers' report, giving the

names, age, and total number of male and female pupils, number of

days taught, the kind of text books used, the number of scholars in

each branch of study, and the greatest number of miles to be travel
ed by scholars living on the borders of the district.

Sec. 88. A school teachers' certificate may be in the following, CWtiflMU
form :

Dakota Territory, ")
county, j

, A. D. 186—.
This is to certify that- has been examined and found compe*

lent to give instruction in orthography, writing, arithmetic, English

grammar, geography, and , and having exhibited satisfactory

testimonials of good moral eharactcr. is authorized to teach these

branches in any common school within this county.

Superintendent of Public Schools of county.

Sec. 89. Form of deed of school property may be as follows: d«<i oj »ck***

This indenture, made the day of , one thousand eight huns »WD,»*»

dred and sixty between ,and , his wife, of the county
of , Dakota Territory, parties of the first part, and , of dis»

trict board of district number , county and territory aforesaid,

parties of the second part, witnesseth, that the said parties of the
first part, in consideration of dollars to them duly paid before

the delivery hereof, havo bargained and sold and by these presents
do grant and convey to the sai l parties of the second part, their sue-

eessors in ..fficc, and assigns forever, (here describe the property,)'
With the appurtenances and all the estate, title, and interestof the said

parties of the first part therein, and the said parties of the first part
do hereby covenant and agree with the said parties of the second

part, that at die time of the delivery hereof, the said parties of the

first part were the lawful owners of the premises above granted, and

leized thereof in fee simple absolute, and they will warrant and defend
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tke above granted premises, in the peaceful possession of the said

parties of the second part, and their successors and assigns forever.

[seal.]

[seal.]
Sealed and delivered in presence of

The Territory of Dakota, )
county, j

Personally appeared before me a , within and for the county

above named, and his wife, to me known to be the persons

whose names are affixed to the above deeds as grantors, and acknowl

edged the same to be their voluntary act and deed ; and the said

being at the same time, by me made acquainted with the contents of

the above deed, apart from her husband, acknowledged that she

executed the same voluntarily, and that she is still satisfied there

with.

Witness my hand and seal this day of , A. D., 186 .

cruin Hti Sec. 90. Chapter 82, of the session laws of 1867-8, and all
'*** acts and parts of acts heretofore passed in relation to common

schools are hereby repealed ; Provided, however. That such

repeal shall not effect any rights or liabilities that have accrued

under and by virtue of said act or acts ; an d Provided, further,
That all officers, th«t have been duly elected and qualified in

accordance with the provisions of said act, shall continue to

hold and discharge the duties of their respective offices until

their successors are duly elected and qualified.

whnutaM Sec. 91. This act shall take effect from and after its passage
and approval.

Approved, January 5th, 1869.
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SECOND JUDICIAL DISTRICT.

APTER 21.

AN ACT TO ATTACH CERTAIN PARTS OF THE TER
RITORY OF DAKOTA TO THE SECOND JUDICIAL
DISTRICT, FOR JUDICIAL PURPOSES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That all that portion of Dakota not included IB Portion of

any judicial district, be, and is hereby attached to the sec- »tuchea

ond judicial district for judicial purposes.

Sec. 2. This act shall take effect and be in force from and Auto <•*••«•*

after its passage.

Approved, Jan. 15, 1869.
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SERVICE OF PROCESS.

CHAPTER 22.

AN ACT TO PROVIDE FOR THE SERVICE OF PRO
CESS IN COUNTIES WHERE NO DISTRICT
COURTS ARE HELD, AND FOR OTHER PUR
POSES.

Be it enacted by the Legislative Assembly of the Territory
of Dakota :

ww t»me» of Section 1. That whenever cases shall arise in any of the

mmmI^bu* courts of this Territory in which service of process shall be
«>anti<»wh«»t necessary outside of the counties where the courts are held,

the officers of any court, including clerks, sheriffs, coroners
and all other officers shall have and exercise the same powers,

and perform the same duties in the counties which are attached

to such counties for judicial purposes, as they have or exercise
in the county where the court is held including the service of

summons, subpoena, levy of execution, sales thereunder, and all

orders or other process, necessary to cawy into effect any

judgment or order of the court, or any provision or order of
the practice act.

fniMuu of Sec. 2. The provisions of this act shall apply as well to cases

^>»iftowhat that have heretofore been adjudicated or commenced, and

judgment heretofore rendered as to cases that may hereafter

arise.

Uto Sec. 3. This act shall take effect and be in force from and
»n»«t— When

ofter its passage and approval.

Approved, Jan. 15, 1869.
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SUPREME COURT.

CHAPTER 23.

AN ACT FIXING THE TIME OF HOLDING THE
TERMS OF THE SUPREME COURT.

Be it enacted by the Legislative Assembly of the Territory
of Dakota ;

Section 1. That there shall be held one term of the supreme sh»ub«h«M-
court each year, at Yankton, on the third Tuesday of January,

Wt*"

and shall continue as long as the business may require.

Sec. 2. Either party to any action that is now or may here' Jtituer P»rty
v • -j i n , , • , hare right to

after be pending in sard court snail have the right to one con. eontinn»nc»

tinuance as of course upon application to said court.

Sec. 3. That chapter 34 of the laws of 1867- 68, be, and Chapter 34, lawi
, .11 ii 1867-68 repealed
the same is, hereby .

Se*fe.^4. This act shalTlake effect and be in force from and Acttotak»«a»«t—When

•fter its passage.

Approved, Dee. 18, 1868.
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TAXES.

HAPTER 24.

AN ACT IN RELATION TO TAXING REAL AND
PERSONAL PROPERTY.

Bt it enacted by the Legislative Assembly of the Territory of
Dakota :

Bwoming tax- Section 1. That all property in this Territory, whether real
»bl» for flr«t . ...
tic. wken mted or personal, subject to taxation under existing laws, including

real estate becoming taxable for the first time, shall be listed to

the owner thereof for the year one thousand eight hundred

and sixty-eight and yearly thereafter with reference to the

amount owned on the first day of uary, including all prop

erty purchased on that day.

Board of county Sec. 2. The board of county commissioners of each county

in «on«v«'«j in this Territory in equalizing the value of real and personal

property, shall tax all such property at its value on the first

day of January of the year for which such taxes are raised.

Acttotakerfrect Sec. 3. This act shall be in force and effect from and after

its passage and approval.

Approved, December 29th, 1868.
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CHAPTER 25.
AN ACT CONCERNING REVENUE.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That the following classes of property shall be Proptrtj

exempt from taxation, and may be omitted from the list herein

required to be given :

First, The property of the United States and of this Ter«
ritory, including school lands ;
Second, The property of a county, incorporated city or

town, or school district, when devoted to the public use and not

held for pecuniary profit ;
TJiird, Public grounds, by whomsoever devoted to the pub
lic use, and including all places for the burial of the dead ;

Fourth, The engines and implements used for extinguishing
fires, with the grounds used exclusively for their buildings and

for the meetings of fire companies ;

Fifth, The grounds and buildings of library, scientific, be
nevolent and religious institutions, or societies devoted solely

to the appropriate objects of these institutions, not exceeding

three acres in extent, and not leased or otherwise used with a

view to pecuniary profit ;

Sixth, The books, papers, furniture, scientific or other ap
paratus pertaining to the above institutions and used solely for

the purpose above contemplated, and the like property of stu

dents in any suoh institutions, used for the purposes of their

education ;

Seventh, Money and credits belonging exclusively to such

institutions, and devoted solely to sustaining them, but not to

exceed in amount the sum prescribed in their charter or act of

incorporation ;

Eighth, Animals not specified in the next section :

The wool shorn from twenty-five sheep of the person giv

ing the list ;
]8*
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Private libraries not exceeding one hundred dollars in

value, and family pictures ;

The kitchen furniture of each family, the bedi and bed*

ding
.t reof

for each single person not a member of another
family ;

The apparel of every person ami family actually used for

wearing, with all food provided for each family ;

But no person for whom a compensation for board orlodg-
ing is received or expected, is to be considered a member of

a family within the intent and meaning of this act ;

Ninth, The polls or estates, or both, of persons who by rea-
son of age or infirmity may, in the judgment of the assessor,

be unable to contribute to the public charge, such opinion be

ing subject to revision by the county board of equalization.

Ail oth«r prop- Sec. 2. All other property, real and personal, including im-
trtr •ubjtct to r e j ■< i > &
tewtton provements on government lands within this Territory, is sub

ject to taxation in the manner herein directed. And chis sec
tion is intended to embrace lands am! lots in towns, including
lands bought from or donated by the United States and from
the Territory, and whether bought on credit or otherwise ;

Ferry franchises and toll bridges, which for the purposes
of this act, are to be considered as real property ;

Horses and neat cattle, mule? and asses, sheep and swine;

Money, whether in possession or on deposit, and including

bank bills, money, property or labor due from solvent debt

ors on contract or in judgment, and whether within this Ter

ritory or not;

Mortgages and other securities, and accounts bearing in

terest ;

Stock or shares in any bank or company incorporated by
this Territory, or any other State or Territory, and situated
in or transacting business in this Territory;
Public stocks', loans, household furniture not exempted,
and including gold and silver plate, musical instruments,

watches and jewelry ;

Private libraries for their value over one hundred dollars;

Pleasure carriages, stage hacks, omnibuses and other ve

hicles for transporting passengers ;
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Wagons, carts, drays, sleighs, and every other description

<of vehicles or carriages;

Boats and vessels of every description, wherever register
ed or licensed, and whether navigating the waters'of this

Territory solely or not, if owned wholly or in part by per
sons who are inhtbita-.ts of this Territory;
Annuities, but not including pensions from the United
States or any other State of the Union ;

Money invested in manufactories, including buildings,
machinery, and materials;

All moneys used in merchandising.
Personal property of every description belonging to per
sons or companies doing freighting or transporting business

across the plains shall be valued at the usual prices of simi

lar property at the time and ph'ce- of listing, and t=hall be

assessed at the respective places of residence of such person

or persons ; or the place where such property at the time is

kept, together with all other property not above exempted,
though not herein specified.

Sec. 3. The term <l credits," as used in this act, includes credit*

every claim and demand for money, labor, or other valuable

thing. And every annuity or sum" of money receivable at sta

ted periods, and' all moneys in property of any kind, and se

cured by deed, mortgage, or otherwise; but pensions from the

United States, or any State, are not included in the above

terms.

Sec. 4. All taxable property, personal and real, shall be Su«u be u«t.d
listed and valued each year, at its actual value at the place of Jeur™11""1
listing, the same beginning with the first day of January, A. D.
1869. The cultivation of fruit, forest and ornamental trees or Frnu,nd

grapa vines upon ariy land in this Territory shall in no wise in-
°"""m,ntal tr***

crease the value of said land for revenue purposes.

Sec. 5. On or before the first Monday of February in each comminion*™" * shall turoisb

year, the county commissioners of each county are required to
m*"'*0'* ***x

furnish the nsBessors witli suitable notices and blank forms for

the assessments, and such instructions as may b# needful to se*

cure full and uniform assessment i,nd returns, and at the same

time furni-h each assessor a list of all the entered lauds in his

district subject to taxation.
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nn .ban con- Sec. 6. The list of each person shall contain, first, his lands
Utn, what r

.
- ....

•.piuJ1*0' ^7 townships, range and section, and any division or part of

a section lying in the county in which the list is required. And

when such parcel of land is not a congressional division, or
subdivision, it shall be listed and described in some other mode,

sufficient to identify it. And his own town lots, naming the

town in which they are situated, and their proper description by

number and block, or otherwise, according to the system of

numbering in the town. His personal property by the follow*

ing particulars: Amount of capital employed in merchandise,

amount of capital employed in manufacturing, number of horses,

number of mules and asses, number of neat cattle, number of

sheep, number of swine, number of carriages and vehicles of every

description, amount of moneys and credits, amount of taxable

household furniture, amount of stock or share in any incorpo

rated company or company not incorporated, amount of all

personal property not exempt by law and not enumerated, the

number of polls.

Above list of Sec. 7. The above list of items may Ue extended at the dia-
•xtesdtd cretion of the county commissioners, so as to obtain such facts

as they may deem desirable.

Li«««h«iibe Sec. 8. The list shall be signed and sworn to bv the person
■IgnedAc. ,. . , , ... , . , ' , ,

making it, and the oath may be administered either by the as*

sessor or by any other officer authorized to administer oaths,

and shall be certified to by him, and the oath may be printed

upon the blank form, and shall be in substance as follows :

I, (A. B.) do solemnly swear that I have listed above
(or within) all the lands, town lots, personal property, money
and credits, subject by law to taxation, and owned by me, or

required by law to be listed by me for any other person or per
sons, (insert as guardian, husband, parent, trustee, executor,

administrator, receiver, accounting officer, partner, agent, or

factor, as the case be) according to the best of my knowledge,

wten required Sec. 9. When any person who is required to render the nbove
to render above an
•utementand statement fails to do so, from absence or sickness, and whennil s to do go '

any person refuses to do so, or to take or subscribe to the oath

required, the assessor shall ascertain, according to the best in
formation he can obtain, the number and value of the several

species of property required. And to that end he is hereby
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authorized to examine on oath any person whom he supposes
to have knowledge in relation thereto ; and if any person re
fuses to testify he shall forfeit the sum of five dollars, to be

recovered by civil action in the name and to the use of the

county ; and the assessor shall make a minute of the names of

persons refusing to swear to this list, or to testify as to the

value of property, and shall note the same on the list and re
turn the same to the board of county commissioners ; and the

county board of equalization shall add fifty per cent, to the

amount of property returned by the assessor as the list of the

person refusing to swear.

Sec. 10. The said statements of persons refusing to swear shaiibeindort**

shall be endorsed with the name of the person whose property S"ty of^HMor
is therein listed, and the assessors shall file them in alphabeti

cal order and return them to the office of the county clerk by
the second Monday of April next ensuing, at which time, or
before, he shall also prepare and deliver his assessment roll.

Sec 11. All property is to be valued by the assessor except Au property t»
such as is herein required to be valued by the owner. LsIss'or.'exMipt

Sec. 12. The assessor shall take and subscribe an oath, to oathoti

be certified by the officer administering it
,

and attached to the

assessment roll, which oath is to be in substance as follows :

I, (A. B.) county or township assessor, in and for the
county, Dakota, do solemnly swear that the value of all prop*

erty, moneys and credits, of which a statement has been made

and verified by the oath of the person required to list the same,

is hereby truly returned, as set forth in such statement, that in

every case where I have been required tc ascertain the amount
of value of the property of any person or body corporate, I

have diligently and by the best means in my power endeavored

to ascertain the true amount and value, and that, as I verily
beli' ve, the full value therefor is set forth in the above returns.

And that in no ease have I knowingly omitted to demand of
anv

- > n of whom I was required to make it, a statement of
the amount and value of his property whieh he was required by

law to list, nor have I connived at any violation or evasion of
any of the requirements of the law in relation to the assess

ments of property for taxation.
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■▼017 inbabl*
unt of tbli
tMrltorjr of fall
age and sound
■tod, unless
•xceptsd

H—mliiliin
1&c.

Property listed
assessed and
taxed, whaa,
vhera

In bebalf of
'aaotbtr

Sec. 13. Every inhabitant of this Territory, of full age and
sound mind, unless excepted by the provisions of this act, shall

list all property subject to taxation in this Territory of which
he is the owner, or has the control or management in the man

ner herein directed ;

But the property of a ward is to be listed by his guardian ;
Of a minor, having no other guardian, by his father, if

living ;
If not, then by his mother, if living ;
If not, then by the person having the property in charge;
Of a married woman, by herhnsband^
But if he be unable or refuse, then by herself ;
Of a beneficiary for whom property is held in trust, by the
trustee ;

And the personal property of a decedant, by the executor,
■administrator, or heirs ;

Of a body corporate, company, society, or partnership, by
the principal accounting officer, agent, or partner ;

Property under mortgage or lease to be listed by and taxed

to the mortgagor or leasor, unless it be listed by the mortgagee
or lessee.

Sec. 14. Commission merchants, and all persons trading or

dealing on commission, and consignees authorised to sell, when

the owner of the goods does not reside in this Territory, -are,
for the purpose of taxation, required to list all the property in

their possession.

Sec. 15. All personal property is to be listed, assessed, and
taxed in the county where the owner resides, on the first of

January of the then current year, or where the property is

kept. But if the owner resides out of the Territory, it is to
be listed and taxed where it tntiy be at the time of listing.
And if the agent or person having charge of su-jh property
neglects to list it
,

he will be subjt-ct to the penalty hereinafter

provided.

Sec 16. A person required to list property in behalf of

another, shall list in the same county or tovnship in which he
would be required to list if it were his own (except as herein
otherwise directed.) But he must list it separate from his own,

naming the person to whom it belongs. But the undivided
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property of a person deceased, belonging to bis heirs, may be
listed as belonging to such heirs, without enumerating them.

Sec. 17. The president, secretary, superintendent, or other comp»niM,
„. monejrt, iitn

principal accounting officer within the Territory at the time of wlien-

the assessment, of every canal or slackwater aavigation com

pany, railroad company, turnpike company, plank road com
pany, bridge or ferry company, insurance Company, telegraph
company, or other joint stock company, except banking or
other corporations whose taxation is specifically provided for

in this chapter, for whatever purpose they may have been cre

ated, whether incorporated by any law of this Territory or not,,
where any portion of said property, at the time of the assess
ment, is situated in more than one county, shall list for taxa
tion, verified by the oath or affirmation by the person so listing,,
all the personal property, which shall be held to include road

bed, depots, wood and water stations, poles and wire, bridge
and boa'ts, books, papers, office furniture and fixtures, and such

other realty as is necessary for the daily business operations of
said road, bridge, insurance or other incorporation. Moneys
and credits of such company or corporations within the Territo

ry, at the actual value in money, in manner following, to wit:
In all cases, except as hereinafter provided, a full return of all

property shall be made to the auditor of the Territory, on or
before the first Monday of March, annually, together with a

statement of the amount of such property, which is situated in-

each organized county, precinct or township, incorporated

village or city therein. The value of all movable property

shall be added to the stationary and fixed property ;

Provided, That, whenever the whole of the property of any
company, aforesaid, shall be in one county only, the return

shall be made to the assessor or assessors, in the sarno manner

as returns of other property are made.

If the return, aforesaid, shall not be received by said audi- Duty ot *t<nut,
tor, within three days after the first Monday in March afore-

' ' C*"U7'

said, it shall be the duty of the auditor to procure the infor»
mation aforesaid, in any manner that may appear to be most

jikdy to secure the same correctly, and for that purpose shall
*ddre?s a written request to the officer who has omitted

or neglected to make the return aforesaid ; and it shall be
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the duty of the auditor, on or before the first Monday of
April, or so soon thereafter as he shall have procured the neces*
sary information, to certify to the county clerks of the seve

ral counties in which said property, or any part thereof, shall

be situated, the amounts thereof, specifying the several amounts

included in each organized county or township, incorporated

city or village in said county, which amounts, when so received

by the several county clerks, shall be placed on the list of tax

able property returned to them by the several assessors for

such county or townships, incorporated cities or villages. The

auditor shall certify whether the return was made by the proper

officer, or whether the valuation was procured by himself ; and
Batj of county it shall be the duty of the county commissioners to equalize
«ommlsiioners. _

* v
. .

the valuation of such property in the same manner as of other

property, and if the return has not been made by the proper
officer at the proper time as required by this act, it shall be the

duty of said county commissioners to add, not exceeding fifty

per cent., to the valuation thus before them:

proTid.i Provided, That shares of stock, in all national banks, held

by any person or persons in the Territory, shall be assessed at
their par value, and the owner or owners thereof shall be re

quired to pay tax thereon the same as though they were shares

in banks chartered and incorporated by the laws of Territory,
or by the laws of any other State or Territory of the United
States; and

Provided, further, That for the purposes of taxation
no discrimination shall be made between any national bank
and any other bank doing business in this Territory under the
laws thereof.

r*r*ona doing Sec. 18. When a person is doing business in more than one
bailnni lnmor ......
■km one coonty county, the property and credits existing in any one of th»

counties are to be listed and taxed in that county ; and credits
not existing in, nor pertaining especially to the business in any
one county, are to be listed and taxed in that county where his

principal place of business may be ; each individual of a part
nership is liable for the taxes due from the firm,

lunruu Sec. 19. Insurance companies, of every description, trans

acting business in this Territory, shall be taxed in the same
amount and at the same rate that all other property is taxed,
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upon the amount of premiums taken by them during the year
previous to the listing in the county where the agent conducts

the business. And the agent shall render the list, and shall be

personally liable for the tax, and if he refuses to render the
list, or to swear as herein required, the amount may be assess

ed according to the best knowledge and discretion of the as

sessor, and the county board of equalization may, at their dis
cretion, add fifty per cent, to the amount returned by the as

sessor.

Sec. 20. Depreciated bank notes and depreciated stocks or Depreciated
, . . . i i* i i • banknote!
shares in corporations or companies, may be listed at their cur

rent value and rate ; credits shall be listed at such sums as

the person listing them believes will be received, or can be col

lected, and annuities at the value which the person listing be

lieves them to be worth in money.

In making up the amounts of credits which any Jendtlj"ted t0

person re required to list, he will be entitled to deduct from the

gross amount the amount of bona fide debts owing by him ; but mm*fot°berd**'
no acknowledgment made for the purpose of being so deducted .™r°"es

shall be considered a debt within the intent of this section, and
so much only of any liability of such person as security for

another shall be deducted as the person making the list be

lieves he is legally or equitably bound to pay, and so much only

as he believes he will be compelled to pay on account of the ina

bility of the principal debtor. And if there are other sureties
able to contribute, then so much only shall be deducted as he

in whose behalf the list is made will be bound to pay or con>

tribute ; but no person will be entitled to a deduction on ac

count of an obligation of any kind given to an insurance com

pany for the premium of insurance; nor on account of an un

paid subscription to any society ; nor on account of a sub

scription to, or installments payable on the capital stock of any
company or corporation, nor upon any account whatever, unless

such deduction be made from the amount of moneys or credits,

or both, by such person listed.

Sec. 22. Any person owning or having in his possession or J^^'
control in this Territory, with authority to sell the same, any {'"1P°C!",

of

personal property, purchased either within or out of the Ter

ritory, with a view of selling the same at an advanced price or
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•war, when

profit, or which has been consigned to hira for the purpose of

being sold within the Territory, shall be held to be a mer

chant for the purposes of this act ; fuch property shall be listed

for taxation, and in estimating the value thereof the merchant
shall take the value of such property in his possession or con

trol, on the first day of January.
Mtidumraoftc- Sec. 23. Any person who purchases, receives, or holds per

sonal property of any description, for the purpose of adding
value thereof, by any process of manufacturing, refining, puri*
fying, or by the combination of different materials with a view
of making gain or profit by so doing, and by selling the same,

shall be held to be a manufacturer, for the purposes of this act,
and he shall list for the taxation the value of such property in
his hands estimated as directed in the previous section in case

of merchants ; but the value shall be estimated upon the ma

terials only entering into the combination or
manufa

Sec. 24. On or before the first Monday of April, annually,

«MtiSin»ben' the several county assessors shall make out and deliver to the

bounty clerk an assessment roll, consisting of the following
items, to wit :

lirst, A list of all the taxable lands in such county in nu
merical order, beginning with the lowest numbered section, in

the lowest numbered township, ir» the lowest numbered range

in the county, and ending in the highest numbered section,

township and range, with the number of acres in each tract set

opposite the same in a column, provided for that purpose, and

the assessed value thereof in another column, and the name of

the owner or person listing the same in another column, with

the columns of acres &nd values footed up. Such list shall b«
as nearly as practicabio in the following form :

iHwon aban
make out

Return of taxable landt in cotmtij, Dakota, at

assessed for the year 18— .

Part of Sec. Sec
I

Range. Val. Owners'
Natives.•

Township. Acres.

is
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Second, A list of all the town lots in each town or city in Formof»>»oi»-
i . ... . , ors roll,

each county, in like numerical order, with the valuation of each contimi«<i

lot or part of Jot, and the name of the person listing the same,
opposite with the column of values footed up substantially in

the following form :

Return of lots in the city (or town) of , in county,
Dakota, assessed for the year 18— .

Block. Lot. Value. Owner.

Third, A list in alphabetical order of all the persons and
bodies corporate in whose names any property or anything tax

able other than the real estate, has been listed, with a sufficient
number of columns opposite each name in which to enter the
numbers or values, or both, of the several species of property
or other interests required bylaw to be listed, with the columns
of numbers and values footed up. Such list shall be as nearly
as practicable in the following form, to wit
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iCO
&4

«
V)
•»
<3

8

i.
ft.
v.

s

R
E
M
A
R
K
S
.

Poll tax.

Total.

Other personalty.

Stock or shares.

Household furniture.

Money and credits.

Value.

Carriaues.

Value.

Swine.

Value.

Sheep.

Value.

Oattle.

Value.

Mules

Value.

Horses.

Manufactures.

Merchandise.

N
A
M
E
S
.
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Sec. 25 In every case where a person is required to list {JJJ E?^-
property for himself or in behalf of another, shall neglect or f,",,^!*1*"
refuse to list the same, the assessor shall proceed as directed

"taMi

in section nine of this act, and in the return of personal prop
erty, opposite the name of such person, he shall write the words" by the assessor," when the list was made by himself, together
with the words " absent " or " sick," or the words " refused to
list " or " refused to swear," or such other words as will ex
press the cause why the person required to make the list, did
not make it

,

and a neglect to make it shall be taken as a
refusal.

Sec. 26. * * * * * *

Sec. 27. The county commissioners of each county shall coa»»iMi»net».
constitute a board of equalization for the county, ana said
board, or a majority of them, shall hold a session of not less
than two days at the county seat, commencing on the first
Monday of April of each year, for the purpose of correcting
the assessment roll in their county, and during tho sitting of
said board, any person feeling

ag rieve
by anything in the

assessment roll, may apply to the^o^rd' for the correction of
any supposed error in the listing or valuation of his property,
whether real or personal, and if any returned as refusing to
render a list, or to be sworn thereto, or to the list of property
of another can show good cause for such failure or refusal, the
penalty herein provided may be remitted.

Sec. 28. As soon as practicable after the assessment rolls m,kB

are equalized and corrected as provided in the last section, and 8t»»ct'wb8n

before the first Monday of Ma*y nsuing, the county clerk
shall make out an abstract thereof, 'containing the whole num-
ber of acres of land listed in the county, and the total value
thereof;

The total valuation of town lots ;

The amount of property invested in merchandise ;

The amount of property invested in manufactures ;

The number of horses and their total value ;

The number of mules and asses, and their total value ;

The number of cattle and their total value ;

The number of sheep and their total value ;

The number of swine and tbeir total value ;
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The number of carriages and vehicles of every kind, and

their total value ;

The total value of money and credits ;

The total value of household furniture ;

The total value of stock or shares ;

The total value of all other personalty not enumerated un

der the foregoing heads, and the number of polls ;
Which abstract the clerk is directed to transmit without de

lay to the auditor of the Territory, and the county commis

sioners are authorized to direct the clerk to add to the above

list of items such other items as they may deem advisable ; and
it shall be the duty of the auditor of the Territory to furnish

such forms for the use of the county commissioners, assessors,

clerks, and other officers of the revenue, as shall secure unifor

mity of proceedings and returns throughout the Territory.

Territorial boam gec. 29. The governor, territorial auditor and treasurer,— whom °
shall constitute the territorial " board of equalization," (or the
majority of them) and said board of equalization shall hold a

session at the capita e Territory, commencing on the

fourth Monday of May o ^ach year, and it shall be the duty
of said board to examine the various county assessments, and

to decide upon the rate of the territorial tax, to be levied for

the current year, together with any other general or special

territorial taxes required by law to be levied, and to equalize
the levy of such taxes throughout the Territory ; but such

equalization shall be made by varying the rate of taxation on

the different counties in case the said board of equalization are
satisfied that the scale of\ a! nation has not been adjusted with
reasonable uniformity by the different assessors

Bate of general
territorial tax
Bat* of seaerai Sec. 80. The rate of the general territorial tax. shall not be
'""'l°">i

jess than one-half mill, nor more than two mills on the dollar
valuation ;

For ordinary county revenue, including the support of the
poor, not more than four mills on the dollar ;
For roads and bridges, a poll tax of one dollar and a \ia\f or
one day's work and a road tax not exceeding two mills on the
dollar on all, taxable property, to be paid in money, or in labor
at the rate of one dollar and fifty cents per day, at the option
of the person so taxed, and the certificate that the person
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named therein has actually performed eight hours labor for
each day's work so certified shall be received by the county
treasurer for their several accounts in discharge of said tax.
For county sinking fund, such rate as in the estimation of
the commissioners will pay one year's interest on all the out
standing debt of the county, with fifteen per cent, on theprin-

Sec. 31. On or before the second Monday in Ju the ter- Auditor to
ritonal auditor is required to transmit to the county clerk of ment, when— to*

, .> t whom

each county, a statement of the rate of taxation required in
said county for the general territorial tax, as directed to be
levied and collected by the territorial board of equalization.
Should the territorial board of equalization fail to fix the rate
of taxation, in any or all of the counties, then the auditor is

required to notify the county clerk of the rate to be levied and

collected in such county or counties.

Sec. 32. On the' first Monday in July of each year, the Commiaaionara
, shall maet whaa

county commissioners shall meet at the county seat, to levy
the necessary taxes for the current year, and they may levy
the taxes at any time after the first Monday of July, if the
statement from the territorial board of equalization has not

been received, such levy shall not be postponed for more than
ten days, and they shall levy taxes as herein directed.

Sec. 33. The rate of the general territorial tax, shall be as Gereiai x«rn-
, ,. . , . tortal shall b«

directed by the territorial board of equalization, but in case directeaoy
* j. whom

the statement of the levy of such taxes as hereinbefore direct
ed, has not been received by the county clerk within ten days
after the first Monday in July, then the said county commisi
sioners shall levy the average rate of such taxes provided for

in section thirty of this act.

Sec. 34. As soon as practicable after the taxes are levied, curkehauma*

the county clerk shall make out a tax list containing ; contain^*

First, A list in alphabetical order of all the persons and
bodies corporate in whose name any property other than real

estate has been listed with the amount or valuation thereof in

a separate column opposite the name, and total amount of all

the taxes carried out in another column.
Second, A list of all the taxable lands in the county (not
including town lots) in numerical order, commencing with the
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lowest numbered section in the lowest numbered township in

the lowest numbered range in the county, and ending with the

highest numbered section, township and range, with the names

of the persons or parties in whose name each subdivision was

listed opposite each subdivision on the margin or in a column

provided for that purpose, with valuation of each tract, and

ra
of taxes ar»d the total of all the taxes carried

out in separate columns opposite each tract in the same man

ner as provided in the alphabetical list of names.

Third, A list of the city or town lots in each city or town
in the county, commencing with the lowest number and ending

with the highest number in each city or town, with the name

of the person or party listing each lot or part of lot opposite
the same, and the valuation and several species of taxes and

total taxes carried out in separate columns in the same manner

as hereinbefore provided in respect to personal property and
lands.

m »r »kom Sec. 35. The tax list, when completed, shall be kept by the

county clerk as the property of the county. The clerk shall
also prepare a duplicate of the tax list of his county, and de»
liver the same to the county treasurer on or before the first day
of October following, the date of the levy for the current
year.

rormof lutaad Sec. 36. The tax list and duplicate shall be as nearly as
delict* practicable in the following form, to wit :
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■„tryr«,uir.d Sec. 37. An entry is required to be made upon the tax list
M b« made

aD(l jt8 duplicate, showing what it is
,

and for what county and

year it is
,

and the county commissioners shall attach to the

lists, their 'warrants under their hand and official seal, in gen^

eral terms, requiring the treasurer to collect the taxes therein

levied according to law; and no informality in the foregoing

requirements shall render any proceedings for the collection of

taxes illegal; the county clerk shall take the receipt of the

county treasurer on delivering to him the duplicate tax list with

the warrant of the county commissioners attached, and such

list shall be full and sufficient authority for the collection by
the treasurer of all taxes therein contained.

county treasurer Sec. 38. The county treasurer of each county shall be the
•f Km

*"
collector of the taxes, and it shall be the duty of the treas
urer to attend at the county seat at all times, to receive the
taxes not yet paid, and he is also authorized and required to

collect so far as practicable the taxes remaining unpaid on the

list of the former year or years ; in all cases where taxes are

paid, he shall give a receipt to the person paying the same.

w»rr»nti we Sec. 39. Territorial warrants are receivable for the amount
receirable ,

payable into the territorial treasury, on account of the general
territorial tax, and county warrants are receivable at the treas

ury of the proper county for the amount payable into the

county treasury, and city warrants shall be received for city

taxes, but United States treasury notes, or their equivalent

only are receivable for school taxes, and such other taxes as are,

or may be required b
y law to be paid in cash, and road and

poll taxes may be discharged as provided in section thirty.

Treaanrer to Sec. 40. Whenever any taxes are paid to the county treas-

™*c«te receipts, urer, the treasurer shall make out duplicate receipts for the
■ball correspond t • i i , • • in i • i_ j
in nnmber, late same, which duplicate receipts shall correspond in number, date,

amount and in every respect shall be precise copies of each oth*

er, one of which shall be delivered to the person paying such

taxes, and the other shall within one month be filed by the

treasurer with the county clerk, and such duplicate receipts

shall specify the land or other property on which such tax was

assessed according to its description on the tax duplicate, or in

some sufficient manner, and shall also specify the amount of
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each separate and distinct fund in separate or distinct lines or

columns, and whether the said separate and distinct funds were

paid in cash or in territorial warrants, county or road order, or

supervisors' receipt?, as the case may be.

Sec. 41. The tax receipt and duplicate shall be substantially i^m
in the following form, to wit:
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Sec. 42. It shall be the duty of the county clerk, on receiv- r>utj £
ing any duplicate tax receipt from the treasurer, forthwith to «»«
examine the same and compare it with the tax list in his posses-
eion, and see if the total amount of taxes and the several
amounts of the different funds are correctly entered and set
forth in such receipt, and in case it shall appear that the treas
urer has not collected the full amount of taxes and interest
•which, according to the tax list and the terms of the receipt,
he should have collected, then the county clerk shall forthwith
charge the treasurer with the amount such receipt falls sHort

of the true amount, and the treasurer shall be liable on his
official bond to account for and pay over the same.

Sec. 43. All tax receipts issued by the county treasurer Receipt, u t»
shall be numbered consecutively, commencing with number one »"?ecati«ij

on the first receipt issued for the taxes of any one year, and he

shall not receipt for more than one year's taxes on the same

property in one tax receipt, but shall keep a separate and dis

tinct series of numbers of receipts issued for the taxes of each

year for which the same have been levied and assessed in this

Territory.

Sec. 44. Whenever any taxes are paid, the treasurer shall www""*J r »hall write en

write on the tax duplicate opposite the description of the real implicate

estate or property whereon the same were levied, the word
" paid," together with the date of such payment and the name
of the person paying the same ; and the county clerk, on re

ceiving the duplicate receipt, shall forthwith make the same

entries on the tax list in his possession.

Sec. 45. The county treasurer is required to keep a cash Treasurer t»

book, in which he shall enter an account of all money by him
kee,,e*

received, specifying in proper columns provided for that pur

pose, the date of the payment, the number of the receipt issued
therefor, by whom paid, and on account of what fund or funds
the same was paid, whether territorial, county, school, road,

sinking fund, or otherwise, and the Htnount paid in warrants,

orders or receipts, each in a separate column, and the total
amount for which the receipt was given, in another column;

and the treasurer shall keep his account of money received for
and on ascount of taxes, separate and distinct from moneys
received on any other account ; and shall also keep his account
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of money received for and on account of taxes levied and as~
sessed for any one year, separate and distinct from those levied

arid assessed for any other year; and all entries in said cash

book, of money received for taxes, shall be in the numerical

order of the receipts issued therefor.

Dnpiimit r&. gec 43 Whenever the treasurer receives money, warrants
«iMpi», delivered » '
to w bom or orders, on account of licenses, fines or any other account

except taxes, he shall make out duplicato receipts for the same,

afid deliver one to the person making such payment, and the

other to the county clerk, as provided in ihe Case of tax receipts,
and shall forthwith enter the same in his cash book as in case

of money received for taxes, but in a separate place and with

a separate and distinct series of numbers of receipts issued

therefor.

Form of cub Sec. 47. The cash book above provided for shall be as nearly

as practicable in the following form, to wit :
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ciert require Sec. 48. The county clerk is required to keep a duplicate of
to keep duplicate J ^

.

w"bxlm tne treasurer s ca8Q book, and to enter therein all duplicate re

ceipts by him received from the treasurer, in the same manner

and form as the treasurer is required to enter the same.

*^^°r, Sec. 49. If on the assessment roll or tax list there be any
error in the name of the person assessed or taxed, the name

may be changed, and the tax collected from the person inten

ded, if he be taxable and can be identified by the assessor or
treasurer ; and when the treasurer, after the tax list is com
mitted to him, shall ascertain that any land or other property

is omitted, he shall report the fact to the county clerk, who

upon being satisfied thereof, shall enter the same upon his as«

sessment roll, and assess the value, and the treasurer shall enter
it upon the tax list, and collect the tax as in other cases.

DTnwMMr'"" Sec- 50- No demand of taxes shall be necessary, but it
Bhall be the duty of every person subject to taxation under

this law to attend at the treasurer's office at the county seat

and pay his taxes; and if any person neglect so to attend and
pay his taxes, until after the first day of January next suc»

ceeding the levying of the taxes, the treasurer is directed and

required to collect the same by distress and sale ; Provided,
That in case any person having only personal property assess
ed and upon which the taxes are unpaid, shall, in the opinion
of the treasurer, be about to move out of the county, it shall
be the duty of the treasurer to collect such taxes at any time
after the tax dupl te has been placed in his hands.

fm» Bhaii gec> 51, On the first day of May of the year after which
become delln- * J J

when taxes shall have been assessed, all unpaid taxes shall become

delinquent, and shall draw interest at the rate of ten per cent,

per annum from the date of such delinquency.
*eo»itj Sec. 52. To all taxes which remain unpaid at the time the

same become delinquent, there shall be added, as a penalty, ten

per cent, on the amount so remaining unpaid, which shall be
added to the amount assessed, and collected, by the county
treasurer.

Taxes upon real Sec. 53. Taxes upon real property are hereby made a per-
property. are . .

petual lien thereupon, against all persons and bodies corporate,

except the United States and this Territory.

made what
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Sec. 54. When the treasurer distrains goods, he may keep Distrained goods
. i_

, , ° ' •'r kept at toe
them at the expense ot the owner, and he shall give notice of expem* ottw

the time of their sale within five days after the day of the

taking,' in the manner that constables are required to give notice

of the time of the sale of personal property on execution ; and

the time of the sale shall not be more than ten days from the
day of the taking, but he may adjourn the sale from time to
time for a period not to exceed three days,and shall adjourn once
at least when there are no bidders; and incase of an adjourn
ment, he shall put up a notice thereof at the place of sale.

Any surplus remaining above the taxes, charges for keeping,
and fees for sale, shall be returned to the owner, and the treas

urer shall, on demand, render an account in writing of the
sale and charges.

Sec. 55. If the treasurer bo resisted or impeded in the ex- in case treasure
be resisted or

ecution of his office, he may require any suitable person or per- 'S
f

wt*

sons to aid him therein, #nd if any such person refuse to aid, cfflC9

he shall forfeit a sum not exceeding ten dollars, to be recovered

by civil action, in the name and for the use of the county, and

the person or persons resisting shall be liable, as in the case of

resisting the sheriff in the execution of civil process.

Sec. 5G. The treasurer shall continue to receive payment of Sn>11 «°ntinii»" J to recoive pay-

all taxes after the first day of January upon the above terms ™£ei,,t"~~
until collected by distress and sale.

Sec. 57. Whenever, in the collection of any district, town, Duty of collector

city or local tax, which may have been levied according to law,

the collector is not able to make the tax by distress and, sale of

personal property, and real estate is to be sold for the same, it

shall be the duty of the collector of the tax to send such de

linquent list to the county treasurer on or before the fifteenth
day of July of each year, and the county treasurer shall re
ceive the delinquent list and advertise the same at the same

time he advertises the sale of real estate for delinquent taxes,

as hereinafter provided, by adding the amount of such delin

quent district, town, city or local tax to the amount of delin

quent territorial, county and other taxes, and shall sell such

lands for the purpose of paying all such delinquent taxes as

hereinafter directed, and shall credit the proper district, town,
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city or locality for the amount of taxes so collected, which

shall be subject to the order of the proper collecting officer.

Treainrer ih tit sec, 58. The treasurer shall give notice of the sale of real
five notice of
•»!«. How property by publication thereof once a week for three consec

utive weeks, commencing the first week in August preceding
the sale, in a newspaper in his county, if there be one, and if
there be no paper published in his county, shall give notice by

a written or printed notice posted on the door of the court

house or building in which the courts are commonly held, or the

usual place of meeting of the county commissioners, for three

weeks previous to the sale; such notice shall contain a notifi

cation that all lands, on which the taxes of the preceding year-

(naming it
) remain unpaid, will be sold, ard the time and place

of the sale, and said notice must contain a list of the lands to

be sold, and the amount of taxes due. The treasurer shall add

to each description of land so advertised the sum of ten cents

for each description, other than town lot, and for each town,

lot the sum of five cents, 'to defray the expenses of advertising,,

which amount shall be paid by the county treasurer at the ex

piration of the sale, upon the affidavit of the publisher.

w>iii offer for, Sec. 59. That on. the first Monday of September in each,

I'/oTiced year, between the hours of nine o'clock, A. M., and four
o'clock, P. M., the treasurer is directed to offer at public sale,,

at the court hou3e, or place of holding courts in his county, or

at the treasurer's ofiice where by law the taxes are made paya

ble, all lands on which the taxes levied for the previous year

still remain unpaid, and he may adjourn the sale from. day to.

day until all the lands and lots or blocks have been offered:

Provided, however, No real estate belonging to any person
shall be sold for taxes, while personal property belonging to

such person can be found by the treasurer or collector, and po

taxable property shall be exempt from levy and sale for taxes..

Higtiest bidder. Sec. 60. The person who offers to pay the amount due on.
«uaiiflcauonB any parcei 0f ]an(] for the smallest portion of the same, is to

be considered the highest bidder, and when such a portion con>

stitutes a half or more, of the parcel, it is to be taken from,

the east side thereof, dividing it by a line running north and,

south, except that town lots are to be divided, in such case,

lengthwise b
y a parallel with the proper lines of the lots. If

19 .
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nthe portion taken be less than one-half of the parcel, it is to be

taken from the south east corner, in a square form as nearly
as the form of the land will conveniently permit.

The preceding provisions of this section are subject to the

following qualifications :

The homestead is liable to be sold for no tax save that which

is due upon itself exclusively, and the above directions concern

ing the division of a tract of land, shall be modified so as to
meet this requirement ; and to that end, the quantity of land

bid may be obtained by drawing the division line in any direc~

tion or form, so as to avoid the homestead, and when the home

stead constitutes a part of the tract or parcel sold, and is not
vet ascertained, the court may in the action hereafter author

ized, at the suggestion of either party, cause proceedings to be

had similar to that required in relation to mechanics' liens, for
the ascertainment of the homestead. And in all other cases
of such sales, it may take the requisite order and proceedings
to ascertain the land sold, and to set apart from the home

stead.

Sec. 61. Should any person so bidding fail to pay the amount i?eTKm bidding
due, the treasurer may again offer land for sale if the sale has

f*u"'gtopa,,

not closed, and if it has closed, he may again advertise it speci
ally and by description, by one written or printed notice, posted

for two weeks on the door of the court house or place where

courts are usually held, after which it may be sold at public
sale ; or the treasurer may recover the amount by civil action,

brought in the name of the county in which the sale was held.

Sec. 62. On or before the first Monday of October following Rung retu>«*.

the sale of real property, the treasurer is required to file in

the office of the county clerk of his county, a return' of his
sale of land (retaining a copy in his office) showing the lands

sold, the names of the purchasers and the sums paid by them,

and also a copy of the notice of the sale, with- a certificate of

the advertisement, verified by an affidavit, and such certificate

Bhall be evidence of the regularity of the proceedings.

Sec. 63. The description of real estate in such returns shall Description*.1 ... entered

be entered in the same numerical order as required in the tax numerieauj

list and such return shall be as nearly as may be in the follow*,

ing form, to wit t
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Sec. 64. The purchaser of any tract of land sold by the
county treasurer for taxes, will be entitled to a certificate in SSSUm.
writing, describing the land so purchased, the sum paid, and
the time when the purchaser will be entitled to a deed, which
certificate shall be "assignable, and said assignment mast be ac»
knowledged before some officer having power to take acknowl
edgment of deeds ; such certificate shall be signed by the treas
urer in his official capacity, and shall be presumptive evidence
of the regularity of all prior proceedings. The purchaser ac*
quires the lien of the tax on the land, and if he subsequently
pay any taxes levied on the same, whether levied for any year
or years previous or subsequent to such sale, he shall have same
lien for them, and may add them to the amount paid by him in
the purchase, and the treasurer shall make out a tax receipt

and duplicate for the taxes on the real estate mentioned in such
certificate, the same as in other cases, and shall write thereon,
*• sold for tax at public sale."

. Such certificate shall be substantially in the following form,

to wit :

County Treasurer's Certificate of Tax Sale.

The Territory of Dakota,)— county, J

I) treasurer of the county of , in the>

Territory of Dakota, do hereby certify, that the following described

real estate in said county and Territory, to wit : (describing the same)

was, on the day of , 18 , duly sold by

me in the manner provided by law, for the delinquent taxes of the

year 18 thereon, amounting to dollars, including

interest and penalty thereon, and the costs allowed by law,
to ,

for the sum of dollars, he being the highest and best

bidder for the same.

And I further certify, that unless redemption is made of real es
tate, in the manner provided by law,

the said ,

heirs or assigns, will be entitled to a deed therefor on

and after the
of , A. D. 18 , on surren

der of this certificate.

In witness whereof, I have hereunto set my hand this
day of i A- D' 18 •

Treasurer.
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Remand' of fifty
tote for, urns

Priv-ate tt
Provided

ila

H»7 redeem,
ho*, Provided

Sec. 65. The treasurer is authorized to demand fifty cents

for each deed or certificate made by him on such sale together

with the necessary amount of United States revenue stamps,

and the fee of the notary public or other officer acknowledging

the deed, but any number of parcels of land bought by any

one person, may be included in one deed or certificate, as may

be desired by the purchaser ; and whenever the treasurer makes

a deed to any land sold fortaxes, he shall enter an account there

of in the sale book opposite the description of the land con

veyed.

Sec. 66. After the tax sale shall have closed, and after the
treasurer has made his return thereof to the county clerk, as

provided in section sixty-three of this chapter, if any real es
tate remain unsold for want of bidders thereof, the county

treasurer is authorized and required to sell the same at private

sale, at his office, to any person who will pay the amount of
the taxes, penalty and costs thereon for the same. And to de
liver to said purchasers a certificate, as provided in section

sixty-five of this chapter ; and to make out duplicate receipts
for the taxes on such real estate, and deliver one to the purcha
ser and the other to the county clerk, as hereinbefore provided,

(with the additional statement inserted in the certificate, that

such lands have been offered at public sale for taxes* but not

sold for want of bidders,) on which he is required to write,,
"sold for taxes at private sale;" and' the treasurer is further
authorized and required, to sell as aforesaid all real estate in,
his county on which taxes remain unpaid and delinquent for

any previous year or years.

Sec. 67. The owner or occupant of any land sold for taxes,,
or any other person, may redeem the same at any time within
two years after the day of such sale by paying the county
treasurer, for the use of the purchaser, his heirs or assigns, the
snm mentioned in this certificate, and interest thereon at the-
rate of forty per cent, per annum from the date of purchase,,
together with all other taxes subsequently paid,, whether for any
year or years previous or subsequent to said sale, and interest
thereon at the same rate from the date of such payment ;: and.
the treasurer shall enter a memorandum of the redemption in the-
list of sales, and give a receipt therefor to the person redeem-
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ing the same, and file a duplicate of the same with the county

clerk as in other cases, and hold the money paid to the order of

the purchaser, his agent or attorney ; Provided, That infants,

idiots and insane persons may redeem any lands belonging to

them, sold for taxes, within two years after the expiration of

such disability.

Sec. 68. Any person claiming an undivided part of any Uniwu* \*tk
land sold for taxes, may redeem the same on paying such pro-

*014

portion of the purchase money, interest, principal and subse

quent taxes as he shall claim of the land sold.

Sec. 69. In every case of partial redemption, pursuant to Pa4U,
the last section, the quantity sold shall be reduced in propor-

red<"»J,"<>»

tion to the amount paid on such partial redemption, and the

county treasurer shall convey accordingly.

Sec. 70. If no person shall redeem such lands within two Iiii •nail not b«
years, at any time after the expiration thereof and on produc* j£o7f»«wi'hin

tion of the certificate of purchase, the treasurer of the county
in which the sale of such lands took place shall execute to the

purchaser, his heirs or assigns, in the name of the Territory, a

conveyance of the real estate so sold, subject, however, to all

the claims which the Territory may have thereon for taxes or

other liens or incumbrances.

Sec. 71. Such conveyance shall be executed by the county 0onv„»nc),

treasurer under his hand, and the execution thereof shall be
mad*

attested by the county clerk, with the county seal, and such

deed shall be prima facie evidence of the truth of all the facts

therein recited, and no more, and such deed shall be, as far as

practicable, in the following form, to wit :

Whereas, A. B. did, on the day of , A. D.
. Form of U©**

18 , produce to the undersigned, C. D., treasurer of the county

of , in the Territory of Dakota, a certificate of pur

chase in writing, bearing date the day of ,

18 , signed by E. F., who at the last mentioned date was treasu

rer of said county, from which it appears that did on

the day of , 18 , purchase at public

auction at the door of the court house in said county, the tract, parcel

or lot of land lastly in this indenture described, and which lot was

sold to for the sum ot , being the amount

due on the following tract or lot of land returned delinquent for the
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Shall not t»
Talid, on
account of

Certificate can
celled and filed

non-payment of taxes, costs and charges for the year 18 , to wit :'

(here insert the land
offered for sale;) And it appearing that the

said A. B. is the legal owner of said certificate of purchase, and the

time fixed by law for redeeming the land therein described having

now expired, and the same not having been redeemed as provided

by law, and the said A. B. having demanded a deed for the tract
of

land mentioned in said certificate, and which was the least quantity

of the tract above described that would sell for the amount due there

on for taxes, costs and charges as above specified, and it appearing

that said lands were legally liable for taxation, and had been duly

assessed and properly charged on the tax book or duplicate for the

year 18 , and that said lands had been legally advertised for sale

for taxes, and were sold on the day of ,

18

Now, therefore, this indenture, made this day of

, 18 , between the Territory of Dakota, by C. D.,

the treasurer of said county, of the first part, and the said A. B. of

the second part, witnesseth, that the said party of the first part, for

and in consideration of the premises and the sum of one, dollar in

hand paid, hath granted, bargained and sold, and by these presents

doth grant, bargain, sell and convey unto the said party of the second

part, heirs and assigns forever, the tract or parcel of land

mentioned in said certificate and described as follows, to wit : (dei

scribe the land,) to have and to hold said mentioned tract or parcel

of land, with the appurtenances thereto belonging, to the said party

of the second part, heirs and assigns forever, in as full and

ample manner as the said treasurer of said county is empowered by

law to sell the same.

In testimony whereof, the said C. D., treasurer of said county of
, has hereunto set his hand and seal on the day and

year aforesaid.

Attest :

[seal.]

Which deed shall be acknowledged by said treasurer before some

one authorized by law to take acknowledgments of deeds.

Sec. 72. The sale of lands for taxes shall not be invalid on

account of such lands having been listed or charged on the du

plicate in any other name than that of the rightful owner.

Sec. 73. When conveyances are delivered for lands sold for

taxes, the certificate therefor shall be canceled and filed away

by the county clerk ; and in case of the loss of any certificate,
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on being fully satisfied thereof by due proof, and bond given to
the Territory of Dakota in a sum equal to the value of the
property conveyed, as in cases of lost notes or other commer>-
cial paper, the county treasurer- may execute and deliver the

proper conveyance, and file such proof and bond with the county
clerk.

Sec. 74. When, by mistake or wrongful act of the treasurer, Lan4 ,oW^-
land has been sold on which no tax was due at the time, the wJoSgtwiV
county is to save the purchaser harmless by paying him the
amount of principal and interest to which he would have been
entitled had the land been rightfully sold, and the treasurer

and^his sureties shall be liable for the amount to the county on
his bond, or the purchaser may recover the same directly from
the treasurer. _

Sec. 75. A tax of thirty dollars, for territorial purposes, Ta« for tern-
shall be levied upon each pedler of watches, clocks, jewelry,

torial p"1*086'

or patent medicines, and all other wares and merchandise not
manufactured within the limits of this Territory, for a license
to peddle throughout the Territory for one year.

Sec. 76. Such license may be obtained from the county clerk License how*
. obtained

of any county, upon paying the proper tax to the treasurer
thereof, and taking his receipt therefor.

Sec. 77. Any person so peddling without a license is guilty Pe^°g8'ith"
of a misdemeanor, and the person actually peddling is liable
whether he be the owner or not, and upon conviction thereof,

shall forfeit and pay the sum of fifty dollars to the county
treasurer where such conviction shall be had to be recovered by
civil action in the name of the county prosecuting for the same.
All fines and penalties recovered under this section shall be

applied to the common school fund of the county prosecuting
for the same, and if any peddler refuses to exhibit his license
to any person requiring a view of the same, he shall be p rej

ourned to have none, and if he produce a license upon trial,
such peddler shall pay all cost of prosecution.
Sec. 78. The treasurers of the several counties shall pay treasurer »baii

pay over fund*
into the territorial treasury all funds in their hands belonging —when

thereto, on or before the first Monday of November in each
year, and at such other times as the territorial treasurer shall
require ; and the funds so paid in shall be the identical territoria

20*
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warrants, if any, received by the treasurer for payment of the
taxes, or in coin, or in treasury notes of the United States,

and the county treasurer shall be -entitled to receive ten cents a

mile for travel each way by the nearest routes, in making his

returns to the territorial treasurer, which he may receive either

by a credit on his account, or on an order of the auditor upon

the territorial treasury ; Provided, however, That when the

distance from the county to the territorial treasury is over one

hundred miles, then the county treasurer is required to send

the territorial tax by United States draft, or a post office order,

for which he shall be allowed the actual expenses for procuring

the same and no more.

u they Bhaii Sec. 79. If any county treasurer shall willfully and negli-
wHfnUy ui

gently fail to settle with the territorial treasurer at the time

and in the manner above prescribed by law, he shall forfeit to

the use of the Territory the sum of five hundred dollars, which

sum may be recovered of him, or his sureties, on suit brought

by the territorial treasurer in any court of this Territory having

jurisdiction; or in case of failure of the territorial treasurer to

bring such suit, then any citizen of the Territory may bring

the same.

sh»n lettie with Sec. 80. The county treasurer shall settle with the county

Mon«ryi,(!wh™n*" commissioners on or before the first Monday of May, and on
the first Monday of October ; Provided, however, That the
county commissioners may require the county treasurer to set

tle with them at any time. The treasurer is to be charged with

the amount of all tax lists placed in his hands for collection,
and credited with the amounts collected thereon and the delin

quent lists, and he shall leave his vouchers with the commission

ers, to be retained by them for evidence of his settlement. If
the treasurer's accounts are correct, the commissioners shall

certify the same ; if not, he shall be liable on his bond.

L&nd« wining Sec. 81. A list of lands becoming taxable for the first time
ui»bi« tor first .q eack county 0f ,-jjg Terr;tory, shall be procured by the ter

ritorial auditor from the proper land officers, at the best prices
for the Territory, and a list of the lands becoming so taxable
in each of the several counties, shall be forwarded by the au

ditor to the county clerk of each county on or before the fif
teenth day of February of each year.
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Sec. 82. Each county treasurer is required to keep a book warrant book,

called the "warrant book," in which he shall enter every ter
ritorial, county, road or other warrant or order by him paid, or

received in payment of taxes, specifying the date at which the

same was received and canceled, from whom received, the payee,

or person in whose favor it was drawn, its number and date, the

amount for which it was originally drawn, the total amount of

indorsements or payments made thereon, the principal sum for

which it was received, the interest allowed, and total amount

for which it was received, and the treasurer shall keep his ac

count of warrants and orders by him received for and on ac

count of taxes, separate and distinct from such as are by him

paid in cash, and in another and separate place he shall enter

an account of all indorsements made on warrants or orders in

part payment thereof. Such warrant book shall be in the fol

lowing form, to wit :
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Sec. 83. If any county treasurer in this Territory, or his shauwiuuiiyiiii i pi i make issue ana

deputy, or any other person, shall knowingly or willfully make, '"^"'JjJeV*
issue and deliver, any tax receipt, or duplicate tax receipt, and for cash

therein designate any part or parts of the amount thereof as

being paid in warrants or orders when the same was or were paid
in cash, such treasurer, or deputy treasurer, or other person,
shall be deemed guilty of a high crime and misdemeanor, for
which he may be indicted by a grand jury, and on conviction
thereof before any court of competent jurisdiction in this Terri

tory, he shall be sentenced to imprisonment in the penitentiary

for a term of not less than one, nor more than five years, in

the discretion of the court.

Sec. 84. If any county treasurer in this Territory, or his Intent to defm**• " *' the territory

deputy, or any otherperson, shall knowingly or willfully make,
issue and deliver, any tax receipt, or duplicate tax receipt, re

quired by section forty-one of this act to be issued, by fraud
ulently making the tax receipt and its duplicate, or the paper
purporting to be its duplicate, different from each other, with
intent to defraud the Territory of Dakota, or any county in
said Territory, or any person or persons whomsoever, such
treasurer 6r deputy treasurer or other person, shall be deemed

guilty of a high crime and misdemeanor for which he may be
indicted by a grand jury, and on conviction thereof before
any court of competent jurisdiction of this Territory, he shall
be sentenced to imprisonment in the penitentiary for a term of
not less than one year, nor more than five years, in the discre
tion of the court.

Sec. 85. In the case of dereliction of duty on the part of Dereliction
any officer or person required by law to perform any duty un
der the provisions of this act in any county in this Territory,
such person shall thereby forfeit all pay and allowance that
would otherwise be due him, and the county commissioners in
any such county, on receiving satisfactory evidence of such de
reliction or failure to perform as required by law any duty en-
joined by this act, shall refuse to pay such person or persons
any sum whatever for such services.

Sec. 86. Every person owning or keeping a dog or dogs aJ^A^K11*
within the city of Yankton in the Territory of Dakota, shall 2J^red

to Ust

be required to list to the precinct assessor at the time of listing
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other property, in the same manner and under the same penal

ties as is or are provided for listing other property, all dogs he
or she may own or keep, and on which the following tax shall

be levied and collected, for the use and benefit of the common

schools of the city of Yankton, in which such dogs are kept or

owned ; for each dog, one dollar, and for each slut or bitch,

two dollars.

Sec. 87. Said tax shall be a perpetual lien on all property,

real or personal, which the owner of such dog or dogs may

have at the time of assessment or at any subsequent time, and

if not paid shall be collected by distress and sale at the same
time and in the same manner that other delinquent taxes are

collected, together with the same penalty.

Sec. 88. No person shall be liable to prosecution for dam

age for killing any dog found running at large which has not

been listed, or upon which said tax has not been paid after the

same has become delinquent ; Provided, however, That noth

ing in the three sections [86, 87, 89,] shall apply to any other

part of the Territory except Yankton city.

COUNTY TREASURERS,

connty treasurer Sec. 89. The county treasurer shall be the collector of tax.
»hall keep his
onto, where es j he shall keep his office at the seat of justice for his county,

and shall keep a fair and accurate current account of the mon

eys by him received, showing the amount thereof, the time

when, from whom and on what account received, in cash, war

rants, county or road orders ; and if in warrants or orders,
their kind, number, or other designation ; amounts for which

they were drawn, interest due thereon, and the amounts of the

receipts thereon endorsed, if any ; also of all disbursements
by him made, showing the time when, to whom, on what ac>

count and the amount paid ; and he shall so arrange his books

that the amounts received and paid on account of each separate
and distinct fund qr appropriation, shall be exhibited in sepa
rate and distinct columns, or accounts, and so as to show wheth
er the same was received or paid in cash, or warrants or orders,
and if either of the latter, their designation and other partic^
ulars as above required ; and the county treasurer shall at all
times exhibit such accounts, when desired, to the territorial,

Said taxes a
'perp'tual lien,
on what

Not liable to
prosecntion for
killing dogs
when running
at large
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county or school officers, entitled to receive the same, and

shall at any time pay over the balance in his hands to them,

upon receiving proper vouchers.

Sec. 90. When any money shall be paid to the county treas- Jgg*
urer, he shall make the proper duplicate receipts for the same,

tomBke*»»t

as in the case of the payment of taxes, and shall give one of

said receipts to- the person paying said money and the other to

the county clerk -within one month thereafter.

Sec. 91. The books, accounts and vouchers of the county Boo)[,, account*.
, .,. . . ,i Ac. subject to

treasurer, and all moneys, warrants or orders remaining in tne the inspects
_ - of whom

treasury, shall at all times be subject to the inspection ana ex

amination of the county commissioners.

Sec. 92. When the county treasurer shall receive any county warrant* on
. which intereit'

or territorial warrants, or orders, on which any interest is due, i*.due

he shall note on such warrants or orders the amount of inter

est by him paid thereon, and shall enter in his account the

amount of such interest, distinct from the principal.

Sec. 93. When the county treasurer of any county shall s*eaI^V\>rfer •

pay any county order drawn on him by the county commission-
""deemed."

ers, or when he shall take or receive any such order in pay

ment for any tax, he shall write on the face of such order

"Redeemed," and the date of redemption, and shall sign his

name thereto.

Sec. 94. When any person desiring to pay any taxes due whenw«ra»t

and unpaid, shall present a county order to the treasurer of e^eed*
*mounl

any county in payment for such tax, which shall exceed the

amount that such treasurer is authorized to receive in county

orders in payment for such tax, he shall endorse on the back,

of such order in part payment, the amount he is authorized by
law to receive, and date the same. Said treasurer shall take

two receipts from the holder of such order, for the amount so

endorsed anil paid, showing the date of the endorsement, a.
full description of such county order, including the date there

of, to whom given, the amount for which it was given, and all
the endorsements thereon ; one of which receipts he shall forth
with file with the county clerk, the other he shall retain as his'

voucher.

Secv 95. Each county treasurer may appoint one or more
deputies to assist him in the collection of taxes, and may takfl
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Ma^appomt such bond and security, from the person so appointed, as he

shall deem necessary for his indemnity, and shall in all cases,
be liable and accountable for the proceedings and misconduct

of his deputies.

persons' desiring Sec. 96. When any person shall desire to pay only a portion
to pay a portion in
«f tax ot the tax charged on any real escate, such person shall pay a

like proportion of the several taxes charged thereon, and no

person shall be permitted to pay one of said taxes without pay

ing the others, except the tax for the erection, completion or re

pair of school houses, the collection of which shall have been

enjoined by law.

shaii make sale Sec. 97. The county treasurer shall make sale of delin-

?and».ln^owt quent lands and town lots in the manner and at the times re

quired by law.

omroingont Sec. 98. Each county treasurer on going out of office shall

Seuw what" deliver to his successor in office all public moneys, books, ac«

counts, papers and documents, in his possession; and in case

of the death of any county treasurer, his legal representatives
shall, in like manner, deliver up all such moneys, books, acs
counts, papers and documents, as shall come into their posses-*
sion.

is he fau Sec. 99. If any county treasurer shall fail to make return,
fail to make settlement, or fail to pay over all money with
which he may stand charged, at the time and in the manner

prescribed by law, it shall be the duty of the county clerk, on

receiving instructions for that purpose from the territorial au
ditor or from the county commissioners of his county, to cause
suit to foe instituted against such treasurer and his sureties or

any of them, in the district court of his county.

snit. Duty or Sec. 100. Whenever suit shall have been commenced against

any delinquent county treasurer, as aforesaid, the county com

missioners of such county may, at their discretion, remove
such treasurer from office, and appoint some suitable person
to fill the vacancy thereby created, as hereinbefore provided.

county cemmjs- Sec. 101. The county commissioners of any one of the
sioners, may , . .
require what counties of this territory may require the county treasurer to

give additional freehold sureties, whenever in the opinion of a
majority of said commissioners, the existing security shall have
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become insufficient ; and said commissioners are hereby also

authorized and empowered to demand and receive from said

county treasurer an additional bond, as required by law, with

good and sufficient freehold security, in such sum as said com

missioners or a majority of them, may direct, whenever, in

their opinion, more money shall have passed, or is about to

pass into the hands of said treasurer than is or would be re

covered by the penalty in the previous bond.

Sec. 102. If any county treasurer shall fail or refuse to give
such additional security or bond, for and during the time of ten 1^""™'
days from and after the day on which said commissioners shall

have required said treasurer so to do, his o'ffice shall be con

sidered vacant, and another treasurer shall be appointed, agree

ably to the provisions of law.

Sec. 108. No county treasurer shall either directly or indi- iTv^^
rectly, contract for or purchase any order or orders, issued by

the county of which he is the treasurer, at any disoount what

ever upon the sum due on such order or orders ; and if any

county treasurer shall so contract for or purchase any such or*

der or orders, he shall not be allowed, in settlement, the

amount of said order or orders or any part thereof, and shall

also forfeit the whole amount due on such order or orders, to

be reco-»ered by civil action, at the suit of the Territory of

Dakota, for the use of the county.

Sec. 104. The county treasurer, on his settlement with the 0°a»f^oetmbeent'
county commissioners, shall not be credited with any sum for JJ*£5*
interest paid on any order, unless he shall, at the time of Jjj

j

receiving the same, have noted thereon the amount of interest

due thereon.

Sec. 105. If any county treasurer shall loan any money be- ifh9B)8^losn
longing to his county, with or without interest, or shall use

the same for his own individual purpose, he shall forfeit and

pay for every such offense a sum not exceeding five hundred

dollars, nor less than one hundred dollars, to be recovered in

action at law at the suit of the Territory of Dakota, for the
use of the county.
Sec. 106. Each county treasurer shall, immediately after the gjji^g.u
annual settlement with the county commissioners of his county, ^rtetuemei
on demand and presentation of the order of the clerk, issued hy

d0 wbat
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direction of the county commissioners therefor pay over to the

district or precinct treasurer, city treasurer, or other proper

officer, all moneys in the county treasury belonging to any

district, precinct, city, town or school district ; Provided, That

the moneys mentioned in this section may, by the direction of

the proper local officers, remain in the county treasury, on the

order of the county clerk as aforesaid.

BeuiiedexhibM, Sec. 107. The county clerk and county treasurer, conjointly
wh»t t» contain gj^jj make 0U(; annually a detailed exhibit, showing the receipts

and disbursements of the county for the fiscal year, and also

the assets and liabilities at the time of making out the same ;

said exhibit shall show the amount of all orders on the treas

ury issued during the year next preceding, to whom allowed,

and on what account, and also the liabilities of the county sta>

ted in detail, and the assets of every kind as near as may be ;

showing also the amoun^ of funds in the treasury at the time of

making said exhibit, on what account paid in, and the kind of
funds ; said exhibit shall be made out annually, and posted up
in the office of the treasurer, on the first Monday in October.

I"erUoffloer
*^ec" ^ an^ county treasurer, other officer or person,

thJT.ftke'eping charged, with the collection, receipt, safe keeping, transfer or

*«^muii disbursements of the public money, or any part thereof, be-

wTemsu™.' longing t0 the Territory or any county, precinct, district, city,
town or school district in this Territory, shall convert to his
own use, or to the use of any other person or persons, body

corporate, association or party whatever, in any way-whatever ;,
or shall use by way of investment in any kind of security,
stocks, loan, property, land or merchandise, or in any other

manner or form whatever;- or shall loan, with or without
interest, to any company, or corporation, association or ini
dividual ; or shall deposit with any company, or corpora
tion, or individual', any portion of the public money, or other-
funds, property, bonds, securities, assets or effects of any
kind, received, collected or held by him for safe keeping, trans
fer or disbursements, or in any other way or manner, for any
other purpose ; or if any person shall advise, aid, or in any
manner participate in such act, every such act shall be deemed
and held in law to be an embezzlement of so much of said
moneys, or other property as aforesaid, as shall be thus convex

Bint

2Qj
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ted, used, invested, loaned, deposited, or paid out as aforesaid,
which is hereby declared to be a high crime and misdemeanor,
and upon presentat on, trial by indictment and conviction
thereof before any court of competent jurisdiction in this Ter
ritory, such county treasurer or other officer or person shall be
sentenced to imprisonment in the penitentiary, and kept at
hard labor, for [a] term of not less than one year nor more than
twenty-one years, according to the magnitude of the embezzle
ment, and also to pay a fine equal to double the amount of
money or other property so embezzled, as aforesaid ; which
fine shall operate as a judgment at law on all the estate of the
party so convicted and sentenced, and shall be enforced by ex
ecution or other process, for the use only of the party or par
ties whose money, or other funds, property, bonds or securities,
assets or effects, of any kind as aforesaid, have been so embez
zled ; and in all cases, such fine so operating as a judgment,
shall only be released or entered as satisfied by the party or
parties in interest, as aforesaid.

Sec. 109. If the countv commissioners deem any expendi- if canity oom-» •> r missioners deem
ture necessary, greater in amount than can be provided for by ^J*9*^^
the annual tax, they shall require a vote of the county thereon, J^J^StmS
either at a general election, or one called especially for the pur- jjX^nireV
pose.

• In either case, four weeks notice of said election shall TOt'' wher*
be given in each newspaper published in the county, and the
notice shall specify the amount to be raised, and the precise pur
pose for which it is to be expended, and if a majority of the
votes cast authorize the tax, the county commissioners shall
cause the same to be levied and collected in the same manner
as the annual tax, and if possible at the same time ; Provided,
however, That no new assessment shall be made for any
especial tax.

Sec. 110. It is hereby made the duty of the territorial audi- D0ty of terri-
tar, to send certified copies of this act, to the county clerks of

u>rU' "i,M"

the respective counties in this Territory, on or before the 25th
day of January, 1869, so as to enable the county commission
's to act under its provisions ; also that this act shall be pub
lished in the Union $ Dakotaian, and the Dakota Jtepublican>
ou or before the 25th day of January, 1889.
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chapurM. i.wi Sec. 111. That chapter twenty«four of the laws of 1865
1665 and »e

r ■*
_ _

npeaiau an,| 1866, entitled, " an act in relation to territorial and county

revenue," and all parts of acts conflicting with the provisions

of this act are hereby repealed ; Pi ovided, however, That this
act shall in no wise abrogate, annul or repeal the provisions

of an act of this session entitled,
" an act in relation to taxing

real and personal property," and, Provided, further, That

nothing in this act shall be so construed as to repeal any of the

provisions of the common school laws now in force, and Pro

vided, further, That nothing in this act shall be construed as

to effect any proceedings had under the provisions of any for

mer act of the legislature.

Act to uk, effect Soc. 112. Tliis act shall take effect and be in force from and
-irhto.

after its passage.

Approved, Jan. 12, 1869.

JJnmbar of aoraa

TIMBER.

CHAPTER 26.

AN ACT TO ENCOURAGE THE PLANTING AND
GROWING OF TIMBER.

Be it enacted by the L egislative Assembly of the Territory o
f,

Dakota :

Section 1. That any person or persons, owning or claiming
m£pt- any prairie lands, in this Territory, who shall sow seed there-

*ai noaading ^ Mt ^ piant or cultivate, protect and keep in good grow*
ing condition, five acres timber, the trees to be not more than

eight feet apart ; every such person or persons owning oi*
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claiming such lands, shall be allowed to hold exempt from taxi
ation, the onerfourth of the one-fourth section whereon th(
same may be situated, with all improvements thereon, not ex^

ceeding one thousand dollars in value.

Sec. 2. The exemptions provided for in this act shall con- JSR2S£«»'
tinue and be in force for the term of ten years from and after

l8n*

the planting of the timber aforesaid.
Sec. 3. The change of ownership of the lands referred to in J*SSuf
this act, shall in no way change the operation of this act ;
Provided, The owner or claimant of said lands shall^ protect
and keep the timber as aforesaid, in a good growing condition.

Sec. 4. All acts and parts of acts in conflict with the pro- gtfg0*"
visions of this act are hereby repealed.

Sec. 5. This act shall take effect and be in force from and ^V,5SJU
after its passage and approval by the Governor.

Approved, Jan. 5, 1869.

TOWNSITES.

CHAPTEE 27.
AN ACT SUPPLEMENTARY TO AM ACT ENTITLED
"AN ACT IN RELATION TO TOWNSITES ENTERED
AS SUCH UNDER THE ACT OF CONGRESS, AP
PROVED MARCH 2d, 1867," APPROVED DECEM
BER 18th, 1867.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That whenever any tract of land shall have been
wttled upon and entered as a townsite under the provisions of
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when i»nd shaii the act of congress of March two, eighteen hundred and sixty-
hare been «et- . , , , n • •
ti«d and eatarod seven, entitled an act for the relief of the inhabitants of cities
aa a townsite *

?insiOT» oftnT
a towns upon the public lands, and the act of congress of June

io'toSSST"' e'Snt> eighteen hundred and sixty-eight, entitled an act to

7f .Dy'nm'w!1' amend an act entitled an act for the relief of the inhabitants of

"t^ Peutbtn cities and towns upon the public lands, approved March two,

whw^'rwrlded eighteen hundred and sixty-seven ; in case that the said town*

site so entered is not included within the limits of an incorpo
rated town or city, it shall bo the daty of the person or officer
so entering the said townsite or his successor in office to dis

pose of and convey by deed or deeds, the land by him so en

tered as may be directed by a petition signed by not less than

two-thirds of the citizens or occupants of said townsite ; and

he is hereby authorized and empowered to convey and dispose

of said land as specified in said petition, which petition shall be

recorded in the office of the register of deeds of the county in

which said townsite was situated ; Provided, however, That he

shall deed to such bona fide occupant the lot or lots or parcels
of lands by said occupant so occupied on said townsite, on the

froTided further «jate 0f the entry of said townsite; Provided, further, That if
the said townsite shall have been surveyed into lots, blocks,

streets, and alleys prior to the entry of said townsite, the per
son entering- the same, may convey the same as hereinbefore

prescribed without first making a resurvey of said town.

-whin**' ,f ec.~2
act shall take effect from after and its passage

and approval.^

Approved, January 12th, 1869,
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ALBANY COUNTY.

OHAPTEE 28.
AN ACT TO ORGANIZE THE COUNTY OF ALBANY.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That all that portion of Dakota Territory em- tory described •

braced within the following described boundaries, shall be 2uc«o*ntymtk., « _ , . commissloBers,
nown as the County of Albany, to-wit : sheriff, prot>at»J 7

judge, ReginUr

Commencing at Buford Station, on the Union Pacific Rail- "J^C.u!
road, thence due north to the fortysfifth parallel of north lati- g^t^JSn-
tude, thence west along said parallel to the one hundred and teyor°Diitrri'.t
seventh degree and thirty minutes west longitude, thence

» ™n

south to the forty-first parallel of north latitude, thence east

along said parallel to a point due south of Buford Station, and
thence north to the point of beginning ; and the following ofli<
cers are hereby appointed for said County, to act until the next

ensuing general election, and until their successors are duly
elected and qualified :

County Commissioners —J. W. Collins, Fred. Laycock and
T. J. Ruth.
Sheriff—Thomas D. Sears.
Probate Judge—M. C. Page.
Register of Deeds—A. W. McClearn.
Justices of the Peace—N. T. Webber, C. Walters, B. F.
Green and H. C. Hall.
Constables—S. Osborn, Samuel Douglas, A. Trabing and
E. Carter.

Coroner—J. H. Finfrock.
21*
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County Superintendent of Public Instruction —George W,

Lancaster. .

Surveyor—H. H. Richards.
District Attorney—E. L. Kerr,

county commis- Sec. 2. The County Commissioners may fill all vacancies in
sloners may All „ _ . _ . . .._ - .
vacancies. county cfnces, and the persons so appointed shall hold their
Persona appoint- * r ... , . .
to hold their omce until the next general ensuing election, and until their
lefls until « ° 1t until
when successors are duly elected and qualified.

County seat.
—where

Governor may Sec. 3. The Governor may appoint as many notaries pub-
appoint Notaries . ,
public he for said county as he may deem necessary.

Sec. 4. The county seat of said county is hereby located at

Laramie City.

power of county Sec. 5. The County Commissioners of said county shall
wniaisaioners *

. *

have the power, at any regular meeting of the Board, to make

an order increasing the fees of county officers ; Provided,

however, That the fees of said officers shall not be increased
more than three times what is now allowed by law.

Act to take effect Sec. 6. This act shall take effect and be in force from and
—When

after its passage and approval.

Approved, Dec. 16, 1868.
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ALBANY AND CAKBON COUNTIES*

CHAPTER 29.

AN ACT CONSTITUTING THE COUNTIES OF ALB AN"?
AND CARBON A PART OF THE SECOND JUDICIAL
DISTRICT : PROVIDING FOR TERMS OF THE DIS
TRICT COURT THEREIN, AND FOR OTHER PUR
POSES.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That all that portion of the Territory of Dakota portion of tar*

known and designated as the counties of Albany and Carbon,
tory " eM

be, and the same is hereby attached to, and made a part of the

Second Judicial District of Dakota Territory.
Sec. 2. That in addition to the terms of the district court One regular
. , , . . , . , term ot Mid

in said district now provided by law, there shall be annually court
held at the county seat of said county of Albany, at least one
regular term of said court. Said term shall commence on the
fourth Monday of March, in each year.

Sec. 3. That in addition to said term as above provided, the in addition t»

judge of said court may in his discretion, if he shall deem the
public interests require it, hold another regular term of said
court in said county of Albany, annually, at the county seat
thereof, at such time as he may appoint.

Sec. 4. The judge of said court, if he shall appoint an ad- jr the j«de«
. , '

, . , Kr shall appoint at
amonal term of said court as provided for in this act, shall additional term

give notice thereof, by publication for at least three weeks in
» newspaper published in said county of Albany, if there be
one published in said county, if not, by publication in a news-.
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paper published in this Territory nearest to the county seat of

said county, the first of which publications shall be at least

sixty days before the first day of said term.

Sec. 5. The judge of said court is hereby authorized to ap
point' a clerk of said court.

Sec. 6. The county commissioners of said county, are here

by authorized and required, to levy and cause to be collected a

tax upon the taxable property of said county, sufficient to pay

the expenses of the courts herein provided for, -which expenses
including the per diem of the judge, attorney, marshal, jury
men and all other expenses, shall be certified by the judge of

Skid court, and shall be paid by the treasurer of said county,
upon such certificate.

Sec. 7. There shall be allowed and paid by the treasurer of

said county, out of the money collected as above provided, to
the judge holding said additional term, the sum of ten dollars

per day for each and every day necessarily occupied in holding
said court.

cu« now p.n-: Sec. 8. All cases that are now pending, or that shall before
diaf. Frovlded .

the first day of the term herein appointed for Albany county,
be pending in the said district court within and for the county of

Laramie, the defendants of which are charged with the com

mission of crimes within the limits of what is at present the

counties of Albany and Carbon, and all civil cases, if the
plaintiff therein shall request the same, shall be transferred to

the district court within and for the county of Albany, and

■hall there be disposed of ; and the clerk of said court in Lar
amie county shall certify to the clerk of said court in Albany

county, all the proceedings that may have been had, in each of

said cases, in said court, and transmit the same with all
the papers in the case to the said clerk of Albany county
without delay : Provided, however, That no civil case shall be
transferred unless the plaintiff therein shall serve a written no

tice, signed by himself, his agent or attorney, on the clerk of

the court of Laramie county, and also on the defendant in the
action, or his attorney, at least ten days previous to the first

day of the next regular term of the district court within and
for said county of Laramie, stating that he desires the same to

Anthorlted to
appoint a clerk

Oemmtealoiiera
authorised to
lory ta«. For
what

For diem of
Judge
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be bo transferred ; and unleBS said plaintiff shall pay to the

said clerk five dollars fop certifying the proceedings and trans-

xnitting the same together with papers in the case as herein

required.

Sec. 9. Nothing in this act contained shall be construed to

interfere in any manner with the courts now provided by law i^ami, wu»w

to be holden within and for the county of Laramie.

Sec. 10. The countv of Carbon is hereby attached to Al- ^,b^iUJtf»«nM
_
J ' to Alb»ny for

bany county for judicial purposes. judicial purpoi*

Sec. 11. The counties of Albany and Carbon are hereby at-

tached to the county of Laramie for Representative purposes. porpoM«

Sec. 12. This act shall take effect and be in force from and Touk..*«*

after its passage and approval.

Approved, Dec. 29, 1868.

ALLEYS AND STREETS IN YANKTON.

CHAPTEE SO-
AN ACT TO VACATE CERTAIN STREETS AND AL
LEYS IN "WITHERSPOON'S YANKTON," DAKOTA
TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That the alley running through block No. 40, and r»£*«»£
the alleys running through blocks No's. 18 and 19, and the
Btreets or public highways running along the south and west
Bide of said block No. 18, in "Witherspoon's Yankton," Dakota
Territory, be, and the same are hereby declared vacated.
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and after its passage.

Approved, Jan. 8, 1869.

CHAPTER 31.

AN ACT TO VACATE A PORTION OF THE ALLEY IN
BLOCK NO. SIXTEEN, OF "WITHERSPOON'S AD
DITION," TO YANKTON, DAKOTA TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

portion of aiier Section 1. That that portion of the alley running between

lots eight, nine, ten and lot eleven, in the east half of block

No. sixteen, in ""Witherspoon's Yankton," be, and the same

is hereby declared vacated.

whenown*r« gee. 2. That when all the owners of any entire block desire
deelre to close • • i i 1 ■ . '
np. se«tioo to to close np any alley of such block, such owoers shall have the
applj to what r » » '

right to close up the alley of their said blocks, and such alley
shall remain closed and vacated until such time as the owner of

some one lot or more in the block of which the alley so closed

up and vacated shall be, shall desire that the same may be

opened, when such alley shall be opened. This section shall

apply to all blocks in the town of Yankton, Dakota Territory,
as incorporated, and to all additions made thereto.

A«^eotuuoUng
gec. 3. All acts and parts of acts conflicting with this act
are hereby repealed.

Aet t« take effect gec. 4. This act shall take effect and be in force from and—when

after its passage.

Approved, Jan. 15, 1869.
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MIDGE-UNION COUNTY.

CHAPTER 32.
AN ACT AUTHORIZING THE BOARD OF COUNTY-
COMMISSIONERS OF UNION COUNTY, DAKOTA
TERRITORY, TO KEEP IN REPAIR THE MILITARY
BRIDGE ACROSS THE BIG SIOUX RIVER.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :.

Section 1. The board of county commissioners of Union wh0,,,
county, Dakota Territory, are authorized to keep in repair and fi'ef"
in good condition the west-half of the military bridge across
the Big Sioux river ;. Provided,- however, That the amount ex-<
pended in repairing said bridge do not exceed one hundred
dollars per annum.

Sec. 2. This act shall take effect and be in force from and Act to uk« e««t
after its passage and approval.

~*h**

Approved, Jan. 15th, 1.869.
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CHEYENNE CITY-DEBT.

CHAPTEE 33.

AN ACT TO AUTHORIZE THE CITY OF CHEYENNE"
TO FUND ITS FLOATING DEBT, AND FOR OTHER
PURPOSES.

Be it enacted by the Legislative Assembly of the lerritory of
Dakota :

»«wero(eitr Section 1. The city council of the city of Cheyenne, shall

have power to provide for funding the floating debt of said

city, together with that of the provisional government of said

city contracted prior to the taking effect of the present city

charter altogether not to exceed twenty thousand dollars, sub

ject to the conditions contained in this act.

sm»« Sec. 2. For the purposes of carrying into effect the provis
ions of section one of this act, the city council shall have power

to provide for the issuing of city bonds which shall not be in

less sums than one hundred dollars each, and which shall b«

payable in not more than ten years after the date of their

issue.

Bond!, latirait Sec. 3. The bonds authorized by the preceding section shall

not draw a greater rate of interest than ten per centum per

annum, and the city council shall have power to provide for

their sale ; Provided, however. That they shall not be nego-

tiated at a greater [amount] than twenty per
cent, discount on

their original par value.

Sec. 4. The city council shall have power to levy au ad-va

lorem tax upon all the property in said city, not exempt by

law from taxation to pay the interest annually accruing on said

bonds, and to provide a sinking fund to retire the same on or

before their maturity.

An Minima
MI
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Sec. 5. la addition to the offices created and provided for Salary of cityy . • /i i \ » i . Attorney, li«
in section eleven (11,) of the act to incorporate the city of bycityoenotu

Cheyenne, approved December 24, 1867, there shall be annual

ly elected by the qualified voters of said city at the general
election for city officers, a city attorney whose salary shall be

fixed by the city council ; Provided, however, That said sal- Pr»Vn»d

ary shall not exceed six hundred dollars per annum, and Pro
vided, further, That the city council shall appoint some suita«
ble person learned in the law, and of high moral character, to

fill said office of city attorney until the next general election in

said city, and until his successor shall have been duly elected

and qualified.

[Sec. 6. This act shall take effect and be in force from and

after its passage.]

Approved, Jan. 15, 1869.

CHEYENNE CITY—INCORPORATION.

CHAPTER 34.
AN ACT TO AMEND AN ACT ENTITLED "AN
ACT TO INCORPORATE THE CITY OF CHEY.
ENNE.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That chapter 11, of the Session Laws of 1867- mtfi„
68, entitled "An act to incorporate the city of Cheyenne," be,

lsfi, M''

and the same is hereby amended by striking therefrom sections

fourteen (14), fifteen (15), sixteen (16), and seventeen (17), and

inserting in lieu thereof the next following section :
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power of city riec. 2. The city council shall have power by ordinance—
oooocll kj
ordinate

j> rp0 organize fire companies, and hook and ladder compa

nies, and to take other measures to secure the city against fire ;

2, To declare what shall constitute a nuisance, and to pre-

vent, abate, and remove the same ;

8, To restrain, prohibit and suppress the keeping of houses

of ill-fame, riots, gambling, drunkenness, indecent behavior in

public places, and other disorderly conduct ;

4, To license, regulate or restrain public exhibitions, shows,

theatrical performances, auction establishments, traveling ped

dlers, billiard table halls, ten pin alleys, shooting galleries or
other saloons.

5, To license and regulate the retailing of intoxicating
liquors ;

6, To divide the city into wards and change such division at

pleasure;

7, To lay out, open, grade, and otherwise improve the streets,

alleys, side*walks, and crossings, to keep them in repair, and

vacate the same ;

8, To purchase, lay out and regulate parks, cemeteries and

other public grounds;

9, To regulate the keeping and sale of gunpowder, direct
the location of slaughter houses, and establish and regulate
markets and market houses ;

10, To levy and collect annual taxes on all property subject

by law to taxation ;

11, To make all necessary provisions for the safety, good
order and prosperity of the city, the health, morals and con

venience of the inhabitants, and to impose penalties for the
violation of its ordinances, not exceeding one hundred dollars
for each offense..

Aottotek»»ffMt Sec. 3. This act shall take effect and be in force from and
~wh**

after its passage and approval.

Approved, Jan. 9, 1869,.
21
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CARBON COUNTY.

CHAPTER 35.

AN ACT TO ORGANIZE THE COUNTY OP CARBON.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Seotion 1. That all that portion of Dakota Territory em- POTtillBofterrt.
braced within the following described boundaries, shall be

tory embr»c*1

known as the County of Carbon, to-wit :

Commencing at Como Station, on the Union Pacific Rail*

road, thence due north to- the fortyfifth parallel of north lati

tude, thence west along said parallel to the one hundred and

seventh degree and thirty minutes west longitude, thence south

along the eastern boundary of Carter County to the forty-
second parallel of north latitude, thence east along said parals
lei to a point due south of Como Station, and thence due north

to the place of beginning; and the following officers are hereby

appointed for said county, to act until tbe next ensuing gen
eral election, and until their successors are duly elected, and

qualified :

County Commissioners—John C. Dyer, G. Frazee and S. Officers
M. Burr.

appoiBtei

Sheriff—John Gurrell.

Probate Judge—Francis B. Edwards.
Constables—George Ward and M. E. Metcalf.
District Attorney—L. P. Corey.

Sec. 2. The County Commissioners may appoint officers to County commie*.
i m • i i oloneramay

fill the various county omces existing under the general laws »pp°int om»r«a to All county

■of the Territory, which are not herein provided for, and fill all °ffi°»i
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vacancies in county offices, and the persons so appointed shall
hold their respective offices until the next general ensuing
election, and until their successors are duly elected and qual
ified.

Governor may Sec. 3. The Governor may appoint as many notaries public
appoint Notaries .public as ne may deem necessary for said county.

oo0nnty0ieat
^ec> ^- The county seat of said county is hereby located at

Eawling's Springs.

»mmirtionerVy ^ec' **" ^e County Commissioners of said county shall
have the power, at any regular meeting of the Board, to make

an order increasing the fees of county officers ; Provided, how-

ever, That the fees of said officers shall not exceed three times
whatis now allowed by law.

Act to take effect gec_ This act shall take effect and be in force from and
—when

after its passage and approval.

Approved, Dec. 16, 1868.

FERRIES ON RED RIVER.

CHAPTER 36.
AN ACT AUTHORIZING THE GRANTING OF PER-
MITS TO ESTABLISH FERRIES ON THE RED
RIVER OF THE NORTH AT POINTS WITHOUT THE
LIMITS OF ORGANIZED COUNTIES.

Be it enacted by the Legislative Assembly of the Territory

of Dakota:

Must me written Section 1. That any person wishing to establish a ferrv on
application for * 1 "J
«och franchii* the Red River of the North, at a point without the limits of
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an organized county of this Territory, may file a written ap.

plication for such franchise with the register of deeds of the

nearest organized county of this Territory, setting forth the
name and residence of such applicant, and the point at which

such ferry is intended to be established.

Sec. 2. It shall be the duty of such register of deeds' to Doty ot r«iut»r
o dMdt

place such application before the board of county commission*

ers of his county, at the next succeeding regular or special ses-<

8ion thereof.

Sec. 3. It shall be the duty of said commissioners to cctnsid- Duty of
er and pass upon such application, and if they believe that ^°

such ferry is necessary to the public good, they shall grant the

application and assess the sum of money that said applicant

shall annually pay into the hands of the treasurer of the said

county, for the use of the common schools of this Territory,
and shall order the register of deeds to execute, under the seal

of his office, a grant or permit to said applicant, authorizing
him to establish such ferry, giving him, for the period of five

years, the exclusive right and permission to run a ferry, for

compensation, for a distance of two miles up, and two miles

down said river, from the point indicated in the permit.

Sec. 4. Before the register of deeds shall deliver' such peri WtatgnA
mit to such applicant, the said applicant shall pay over to the ^'1^'**"
treasurer of said county, the amount assessed for one year, as

provided in section three, and shall file his bond, with personal

security to bo approved by the register of deeds, to the county

commissioners of said county for the use of the public, in the

penal sum of five hundred dollars, conditioned that said appli

cant shall, within three months from and after the date of said
bond, construct and run one or more safe and sufficient boats

at said ferry, and shall without unnecessary delay, and with

reasonable care, cross persons and property whenever re<

quired, at all hours of the day, between sunrise and sunset, ex

cept when the crossing of said river [is rendered] dangerous or

impracticable by wind, high water, ice or other cause.

Sec. 5. Any person suffering damage to person or property p,,^ suffering
by the neglect, default, or misconduct of said ferry own,er, or <Ul°*

the person or persons in charge of said ferry, may have et«

dress by civil action for damages and costs of suit upon the
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bond required by section 4, in any court of this Territory,

having competent jurisdiction.

R*t« Sec. 6. The rates for crossing of such ferry shall not ex

ceed the following, to wit :

For two horses, mules or oxen and wagon, with or without

load, thirty cents ;

For each additional pair of horses, mules or oxen, fifteen

cents ;

For each two horses, or mules and buggy or light wagon,

twenty-fire cents ;

For each single horse or mule, and buggy or light wagon,

twenty cents ;

For each single horse, mule or ox and cart, twenty cents ,

For each horse or mule and rider, ten cents ;

For each foot passenger, fire cents ;

For each head of loose horses, mules, cattle, sheep or swine,

fire cents ;

For freight not on wagons, ten cents per hundred pounds ;

For lumber, not on wagons, fifty cents per one thousand

feet.

»Mtjo//«rym»n Sec. 7. It shall be the duty of said ferryman to keep posted

up near his ferry, in riew of the passing public, a bill of his

lawful rates.

»atr of county Sec. 8. It shall be the duty of county treasurers receiring
t; *<iw

money under the prorisions of sections three and four, to

forward the same without unnecessary delay, to the proper

officer of the Territory, haring charge of funds for common

schools.

cua »tMinn Sec. 9. In case of the failure or neglect of such ferry owner,

annually, during the term of his permit, to pay into the hands

of the county treasurer of the proper county, the amount as

sessed, as provided in section three, his permit shall be null and

void as to the unexpired time.

iUjUotrtitwirt gec> 10] This act shall take effect from after and its passage

and approval.

Approved, Dec. 25, 1868.
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JAIL-YANKTON COUNTY.

CHAPTER 37.
AN ACT TO AUTHORIZE THE COUNTY COM
MISSIONERS OF YANKTON COUNTY TO RAISE
MONEY FOR THE ERECTION OP A JAIL.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That the County Commissioners of Yankton 8om autnori»d
County are hereby authorized to raise by special tax on all ux"

**

taxable property in the county, for the year 1869, the sum of
two thousand dollars ; to be levied and collected in like man*

ner as the general tax.

Sec. 2. That the said County Commissioners are hereby Authorised to

further authorized to raise by loan the sum of four thousand
"'** by loaD

dollars.

Sec. 3. That for the purpose of effecting such loan, the Authorised to

County Commissioners are authorized to issue the bonds of
is,u* on "

said county under the seal thereof, signed by the chairman of
the board of County Commissioners, and countersigned by the

clerk to the amount of four thousand dollars and no more,

bearing interest at the rate not exceeding ten per cent, per ana

num, payable annually on the first day of May, vrith coupons
attached, redeemable in not less than three years nor more

than six years, at the pleasure of the County Commissioners.

Sec. 4. The County Commissioners shall not be authorized snaii not be,. _ - .' , -. authorised to
to dispose of, or convert any of said bonds at a greater dis- dispose of »t»

, t«T -i • • greater discount
count than ten per cent. If said commissioners or any person than ton per cent
acting for said county, by and through their appointment or
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election, shall sell any of said bonds at a greater discount than

ten per cent, the said County Commissioners shall jointly and

severally be liable to said county in damages to be collected by

civil action for the amount for which such bond or bonds sold,

less than ten per cent, discount, andin addition thereto, shall

be deemed guilty of a misdemeanor, and on conviction thereof

Bhall be fined in any amount not exceeding one hundred dol

lars.

Sec. 5. It shall be the duty of the County Clerk of said
county, to enter into a suitable book provided for that purpose,

all such bonds sold, to whom, the number, and to whom made

payable, and for what sum sold, which book shall be kept as a

public record in his office open to the inspection of any person
whomsoever.

Sec. 6. That the money so raised as provided by the pre

ceding sections shall be applied by the said County Commis

sioners for the erection and fitting up of a jail in said .Yankton
county and procuring sites therefor.

Sec. 7. That for the purpose of paying the interest an

nually upon the bonds so gold, it shall be the duty of the Coun

ty Commissioners to levy a tax upon all taxable property in

said county, sufficient to pay ten per cent, interest, upon all
bonds sold, in addition to the amount necessary to pay the cur

rent expenses of said county.

Sec. 8. That the County Commissioners of Yankton county
are authorized to levy a special tax in the year or years 1871,
1872, 1873, sufficient for the redemption of said bonds : Pro*
vided, however, That there are no unappropriated funds in the

county treasury sufficient to redeem the bonds issued under the

provisions of this act.

Sec. 9. The provisions of sections three, four, five, ten, elev
en and twelve of chapter sixteen of the session laws of 1867-
68, so far as they relate to the preparation of plans and spe
cifications, advertising and receiving of bids and the renting
of the jail, and board of prisoners, shall apply and govern the
actions of the County Commissioners in building a jail under
the provisions of this act.

See. 10. All acts and parts of acts inconsistent with this
act;are hereby repealed.
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Sec. 11. This act shall take effect and be in force from and t0 take effect
—when

after its passage.

Approved, Dec. 25, 1868.

LARAMIE CITY-INCORPORATION.

CHAPTER 38.
AN ACT TO INCORPORATE LARAMIE CITY.

Be it enacted by the Legislative Assembly the Territory of
Dakota :

Section 1. That all that portion of Territory surveyed, laid corporation
u

out and platted as a townsite, known as Laramie City, situated

en the Union Pacific railroad, near the point where it crosses

Laramie River, is hereby made a corporation which shall be

known as Laramie City.

Sec. 2. The government of said city, shall be vested in a Government ot

mayor and four aldermen, one of whom shall be elected from whom vested

each ward, to be known and called " the Council of Laramie
City," and by that name shall- have perpetual succession, may
sue and be sued, plead and be impleaded, complain and defend,

in all courts of law or equity, may have a common seal and

alter the same at pleasure, may take, purchase, hold, lease,

convey and dispose of any real, personal or mixed estate, and

have and enjoy all the powers, privileges and responsibilities

usually incident to municipal corporations.

Sec. 3. The council of Laramie City shall have power by p0were of conn-
i. .oil by ordinance
ordinance :

1, To organize a police force and make all needful rules and

regulations concerning the same ;
22*
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2, To organize fire companies, and hook and ladder compa
nies, and to take any other measures to secure the inhabitants

against fire ;

S, To declare what shall constitute a nuisance, and to pre
vent, abate, and remove the same ;

4, To restrain, prohibit and suppress the keeping of houses

of ill fame, riots, gambling, drunkenness, indecent behavior in

public places, and other disorderly conduct ;

5, To license regulate or restrain public exhibitions, shows,
theatrical performances, auction establishments, traveling ped

dlers, billiard table halls, ten-pin alleys, shooting-galleries or
other saloons ;

6, To license and regulate the retailing of intoxicating

liquors ;

7, To divide the city into wards, and change such division

at pleasure ;

8, To lay out, open, grade and otherwise improve the streets,

alleys, side-walks and crossings, to keep them in repair and

vacate the same ;

9, To purchase, lay out and regulate parks, cemeteries and

other public grounds ;

10, To regulate the keeping and sale of gunpowder, direct
the location of slaughter-houses, and establish and regulate

markets and market houses ;
11, To levy and collect annual taxes on all property sub

ject by law to taxation ;

12, To make all necessary provisions for the safety, good
order and prosperity of the city, the health, morals, and con
venience of the inhabitants, and to impose penalties for the vio
lation of its ordinances, not exceeding one hundred dollars for

each offense.

connoii to held Sec. 4. The council shall hold regular meetings once in each

quorum
' '

month, and whenever special meetings may be called by the

mayor, a majority shall constitute a quorum for the transaction
of business. It shall be judge of the qualification and elec»
tion of its members ; it may determine the rules of its pro
ceedings, and compel the attendance of its members, and may
fill all vacancies in the city offices until the ensuing annual
election.
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Sec. 5. No member of the council shall be eligible to any no member of
, . , °„ _ „ council eligible

office in the gift of the same, during the term of office for toanyomce° ° during term for

which he is elected, or be interested directly or indirectly in Jjc,*dh2ljj
the profits of any contract, job, work or services to be per- ^JJJ^jJ
formed for the city. work contract**.

Sec. 6. It shall be the duty of the mayor to preside at all X'.TmeSuSi!
meetings of the council, to keep a record of its proceedings otlwr d*tl<"'

andjall ordinances, rules and regulations adopted by the council,

in a book to be kept for that purpose, which shall be open at all

times to public inspection, and to perform the duties commonly

appertaining to the office of city clerk, to receive, file, and

preserve all public papers of which he is the proper custodian,
to sign and issue all permits, licenses, and commissions granted

by the council or authorized by its ordinances, to make a

monthly statement of his receipts for fines, &c., on behalf of

the city, and of the amounts due him from the city, and pay

over the balance to the treasurer, to see that the laws and or*

dinances of the city are executed and their violation punished,
and to hold a court for the trial of all offenses against the

same, and to perform such other duties as usually appertain to

the office of mayor, or may be lawfully imposed by the ordi»
nances of the council.

Sec. 7. The mayor shall be a conservator of the peace, and a conservator of

ex officios justice of the peace, and have original jurisdiction officio juun of
, . . . . -it tn9 P6»ce> sot

for the trial of all offenses against the city laws and ordinances, disqualified,°
. . when. In cue

He shall not be disqualified from acting in such judicial capac- »' death, tem-^ ° * r porary absence.

ity by any proceedings in the name or on behalf of the city.
In case of his death, resignation, or inability to serve, a major
ity of the aldermen shall designate a mayor pro tern. In case
of his temporary absence or sickness, he may designate some

justice of the peace, who shall have all the jurisdiction of the

mayor over offenses against the city laws and ordinances.

Sec. 8. In addition to a mayor and aldermen, there shall Additional" ' officers.

also be elected a treasurer and marshal.

Sec. 9. The treasurer shall be ex officio assessor. It shall Treasurer ex
. officio ass—

be his duty to assess all property in the city liable to taxation his duty,

under such rules and regulations as the council may prescribe,

and to make return of his assessment roll to the council on or

before the last day of April in each year. Upon the levy of
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the tax by the council, he shall within two weeks thereafter,

compute and set opposite the name of each person
taxed, the

amount of tax assessed against him, make duplicate copies of

such tax list, and deliver one to the marshal, and file the other

in the office of the mayor He shall receive and receipt for all

moneys that may be paid him by the marshal, the mayor,
or

any other person, for taxes, licenses, fines, &c, and make a

monthly statement of his cash on hand, and of all his receipts

and disbursements on behalf of the city, and file the same with

the mayor, on or before the regular monthly meeting of the

council. He shall make payment of any sum in his hands

when required by the ordinance of the council and the warrant

of the mayor,

iiareuai sbaii Sec. 10. The marshal shall act as chief of police under such
act as chief of ■

p"i'c» regulations as the council may prescribe ; he shall also be a

conservator of the peace, and shall serve all process directed

to him by the mayor or any justice of the peace exercising

jurisdiction under the ordinances of the city, and shall have

all the common law and statutory power of constables in mak-

ing arrests, suppressing riots and breaches of the peace, and

executing process.

Marshal ex Sec. 11. The marshal shall be ex officio collector. It shall
officio collector. , , . n , lii*
ma duty be his duty to collect the taxes on the duplicate given him by

the treasurer, and pay over the same to the treasurer under

such rules and regulations as the council may prescribe, and

make a monthly statement to the council of all moneys re

ceived by him, and from whom received, and shall be governed

in other respects by the same rules and regulations as county

collectors, and shall have authority in like manner to collect

by distress and sale, and to make conveyances of real estate

sold by virtue of such sale, which shall be at the door of the

usual place of meeting' of the council.

ah deeds and -Sec. 12. All deeds and conveyances for lands so sold for
conveyances for
ands so sold for taxes, shall be prima facie evidence of the validity of such
taxes, prima 7 * J
'rYaiiduy1*8 purchase ;

Provided, That any real estate sold by virtue of

this act, shall be redeemable under the same regulations and

restrictions as real estate sold for county and territorial taxes

is made redeemable ; all moneys for the redemption of such

real estate shall be paid to the treasurer.
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Sec. 13. The treasurer and marshal shall each give bonds to Treamrer and
, .... . . . , , ., - mar«taal to gir»
the council, with good security, in such sum as the council may »ond

direct, conditioned for the faithful performance of his duty.

Sec. 14. The mayor, aldermen, treasurer and marshal, shall Mayor. Aider-* ' ' ' men&c Oath of

respectively take an oath to support the Constitution of the

United States and the laws of the Territory, and faithfully and

impartially to perform their duty to the best of their knowledge

and ability. Other officers shall qualify in such manner aa

shall be prescribed by the council. The oath of office may be

administered by the mayor when he is qualified.

Sec. 15. The mayor, treasurer and marshal shall each re* s«i»rT »'

ceive a salary of six hundred dollars, and the aldermen shall

receive five dollars each for every prompt attendance at the

meetings of the council. The mayor shall also receive the

fees usually allowed to justices of the peace ; Provided, That

where the eosts are taxed against the city, his fees shall not

amount to more than three dollars in each case. The marshal

may receive such further compensation as the council may deem

proper.

Sec. 16. The election for city officers shall be held annually Election tor
\ * y city officers

on the last Monday of December of each and every year, be- J**n,^ia-
ginning with the year 1869, and tho officers elect shall qualify
and enter upon the discharge of their duties, on the first Mon

day in January thereafter ; Provided, however, That if the
last Monday in December should be the twenty-fifth of said

month, the election shall take place on the Tuesday following_

The mayor shall appoint the judges of election, and give public

notice of the election at least ten days before tho time it is to

be held. In case the mayor fails to give notice and appoint
judges of election, the by-standers may appoint them as in

county elections.

Sec. 17. Every legal voter of the Territory, who shall have <jni,ineaMwiof
been a resident of the city thirty days next preceding a city TOter*

election, is declared a citizen of said city, entitled to vote at
all the elections thereof, and eligible to any elective office.

Sec. 18. M. C. Page aa mayor, Edward Ivinson, C. A'. Are appointed

"Wright, M. L. Ohr, and W. S. Walker, as aldermen; J. W. city. Whom
Donnellson as treasurer, and John LaFaver a3 marshal, are
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hereby constituted and appointed as the officers of said city,
■who shall hold their respective offices until their successors

are elected at the regular election in 1869, and qualified.

Act declared » Sec. 19. This act is hereby declared to be a public act, and
public act . _ _ .

may be read in evidence in all courts of law and equity with*

out proof, and all ordinances of the council may be proved by
the book referred to in this act.

Act to take effect Sec. 20. This act shall take effect and be in force from and
and belu force

afteJ. fa pagsage and approval.

Approved, Dec. 16, 1868.

LARAMIE COUNTY-FEES.

CHAPTER 89.
AN ACT TO INCREASE THE FEES OF COUNTY

OFFICERS IN LARAMIE COUNTY.

Be it enacted by the Legislative Assembly of the lerritory of
Dakota :

commissioners Section 1. The County Commissioners of Laramie county,

toaiMreIs6ePf°eer shall have power at any regular meeting of the Board, to in-
» officers.

crease the fees of county officers : Provided, however, That
the fees of said officers shall not be increased more than four

times what it is now allowed by law.

Act to t»ie effect Sec. 2. This act shall take effect and be in force from and
*""wh<m after its passage and approval.

Approved, Dec. 25, 1868.
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LINCOLN COUNTY-ANIMALS.

CHAPTEE 40.

AN ACT TO PROHIBIT CERTAIN ANIMAL&
FROM RUNNING AT LARGE IN CERTAIN SEA
SONS OF THE YEAR, IN LINCOLN COUNTY,
DAKOTA TERRITORY.

Be it enacted by the Legislature of the Territory of
Dakota :

Section 1. That any person or persons owning or having in tenont om\ws

his, her, or their charge or possession, any horses, mules, cat- g"^5hen
tie, sheep, or swine, or any of such animals which shall tres

pass upon any cultivated field belonging to any person or per
sons other than the owners of such animal or animals, within
the county of Lincoln, between the first day of May, and the
first day of November each year, such person or persons own

ing or having in charge or possession such trespassing animal
or animals, shall be liable to the party or parties sustaining
such injury, for all damages he, she, or they may have sus
tained by reason of such trespassing aforesaid, to be recovered
in a civil action before any court having jurisdiction thereof, in
the county where such damage may have occurred, and the pro

ceedings shall be the same in all respects as in other civil
actions ; Provided, That no exemption laws shall apply to ex
ecutions issued on judgments obtained under the provisions of
this act.

Sec. 2. Any person occupying or cultivating lands shall be who «>n»i<ur»d
considered the owner thereof, in any action under the provis
ions of the last section.
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Sec. 3. The parties sustaining damage done by animals as

mentioned in section one, before commencing an action thereon,

shall notify the owner or person having in charge such offend

ing animal or animals, of- such damage, the probable amount

thereof ; Provided, He knows to whom such animal or animals

belong; and that such owner or keeper resides and is then

within the county where such damage was committed.

Sec. 4. The person suffering damage done by animals as

mentioned in section number one, may restrain and keep in

custody such offending animals until the finding of the court

be ascertained, unless before such suits, the amount of his

claims and expense of keeping such animals, be tendered to

him.

Sec. 5. Upon trial of an action under the provisions of sec

tion one, the plaintiff shall prove the amount of damage sus

tained and (i
f he has retained in custody the animals commit

ting such damage) the amount of expense incurred for keeping

the offending animals, and any judgment rendered for dam

ages, costs and expense against the ^defendant shall be a lien

upon the animals committing the damage, but if it shall appear
upon the trial that no damage was sustained, judgment shall be

rendered against the plaintiff for cost of suit-

Sec. G
. If upon the trial it appears that the defendant is not

the owner or the person in charge of such offefiding animals he

shall be discharged and the action and the suit may proceed as

against a defendant whose name is unknown, and if at the com
mencement of the action the plaintiff does not know the name
of the owner or keeper of such offending animals he may bring

suit against a defendant unknown in which case service shall be

made by posting copies of the summons in three of the most

public places within the county not less than ten days previous
to the day of trial which posting may be don© by the proper
officer or any voter of the county.

Sec. 7
. This act shall govern in all actions and proceedings

instituted and transacted under the provisions thereof, any law

to the reverse notwithstanding.

Sec. 8
. This act shall take effect and be in force from and

after its passage and approval.

Approved, Jan, 12, 1869.
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EOAD-YANKTON COUNTY.

CHAPTEE 41.

AN ACT TO RE-LOCATE A TERITORIAL
ROAD FROM YANKTON TO THE "JAMES
RIVER BRIDGE."

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That there be and hereby is located and estab' J'()eas"iI'tl0,,
of

lished a public highway, on the line of the old Territorial road

leading from Yankton to James River Ferry, as surveyed by
M. K. Armstrong in June, 1863, in accordance with an act of
the legislature approved January 9th of that year, and de

scribed as follows : Beginning at a rock standing in the center

and at the intersection of Main and Burleigh Streets in Lower

Yanktsn, thence north along the center of said Burleigh street

to a point 106 feet north of the center of Main street, thence

N 50|° East, on a direct line to a point fifteen feet south of the
lawful center of the southwest quarter of section 8 and town

93, range 55 ; thence on same course in a direct line to a point

one hundred and thirteen feet south of the lawful center of

the north line of the northwest quarter of section No. 9 ; thence

in a direct line to a point three chains and seventy»five links

east of the quarter section corner standing on west side of

section 3 ; thence N 45 3-4° East in a direct line to a point in
the center of the west pier of the new government bridge now

in course of construction over James River, and there ter.

minate.

Sec. 2. And be it further nacted that the enrolling clerk unrolling ci«k~* to deposit copy

of the council shall deposit a duly authenticated copy of this -*»»

act with the register of deeds of Yankton county, within ten
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days of the approval of this act, and the said register of deeds,

is hereby authorized and directed to file the said act as the legal

survey and establishment of said Public Highway.

Att to tak. effect Sec. t. This act shall be in force from and after its approval.
—wbea 1 r

Approved, Jan. 8, 1869.

TERRITORIAL WARRANTS.

APTEE 42.
AN ACT TO PROVIDE FOR THE PAYMENT OF
CERTAIN INDEBTEDNESS OF THE TERRITO
RY OF DAKOTA.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Treasurer »a- Section 1. That the Territorial Treasurer be, and is hereby
thoriiedtOBay , . , , i, ,

wtartjnwwnti.
authorized to pay any and all outstanding warrants against the

Territory given prior to 1&65, except warrants given for mili

tary services, out of any fnnds he may have in the treasury

after paying the current expenses of the Territory for each

year ; Provided, No interest shall be paid on said warrants.

Nothing in this Sec. 2. That nothing in this act shall be so construed as to
•a to mak* make the warrants mentioned in the first section of this act re*
wurtntB receiv
able for tuai ceivable for taxes.

Act t» tau et&o Sec. 3. This act shall
t e effect

from and after its passage

and approval.

Approved, Jan. 15, 1869.
22
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TOWNSHIPS-UNION COUNTY.

OHAPTEE 43.
AN ACT TO DIVIDE THE. TOWNSHIP OF JEFFER.

SON, IN THE COUNTY OF UNION.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Section 1. That all that portion of Jefferson township in the Portion of
, * * eoantj deicrloei

county of Union bounded as follows, to wit :. Commencing in ^SoS«™JotSd
the north boundary of township ninety (90;) north of range ^Sum""*
forty-nine (49,) west of 5th principal meridian at the corner

between section two (2), and three (3,) thence south, to the

Missouri river, thence up the main channel of said river to the

point where the township line between townships ninety (90,)
and ninety-one (91,) intersects said Missouri river, thence east

on said township line to the place of beginning, is hereby made
» separate township and shall be known as Civil Bend township,
and at the next general election there shall be elected in said

township, one county commissioner, two justices of the peace,
two constables, and one assessor, who shall hold their respec

tive offices for the term of two years ; and there shall also be

elected one road supervisor who shall hold his office for the

term of one year andi until the next ensuing general election..
The following named persons be appointed officers of said

township, to wit: James Brookings, county commissioner ; S. L.
Parker, justice of the peace ; Howard Mosier, road supervisor;
Silas Roahr, constable ; and that said officers do qualify on

or before the first Monday in February, A. D. 1869, and in the
manner as those elected at the last general efection, and they

are hereby empowered to discharge all the duties pertaining to

their several offices.
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sbaii not i» Sec. 2. Nothing in this act shall be so construed as to im-
comtrned as to , f r% n T~t •
impair &«. pair the right and authority of K. K. iinggs, to assess the

township of Jefferson, for the year 1869, as enacted by the act

approved January 4, 1868.

Aet to take effect Sec. 3. This act shall take effect and be in force from and

after its passage and approval.

Approved, Jan. 13, 1869.

YANKTON-INCORPORATION.

CHAPTER 44.

AN ACT TO INCORPORATE THE CITY OF YANK
TON, DAKOTA TERRITORY.

Be it enacted by the L egislative Assembly of the Territory
of Dakota :

portion declare* Section 1. That all that portion of Territory surveyed, laid

iaMon* "mme of out and platted as a townsite, by James E. Witherspoon, J.
B. S. Todd, and Chas. F. Pecotte, and Walter A. Burleigh, sit.
uated on the Missouri river, on section number eighteen, town

ship ninety»three, range fifty-five, and lots three and four, in

section thirteen, township ninety-three, range fifty-six, all in
Dakota Territory, with all the additions that may hereafter be
made thereto, according to law, is hereby declared to be a cor

poration by the name of the " City of Yankton."
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Sec. 2. The said city is hereby made a body corporate and vested with

politic and is invested with all the powers and attributes of a
municipal corporation, and by that name may sue and be sued,

plead and be impleaded, complain and defend in any court of

record, and any other place whatsoever ; may have a common

seal, and may alter the same at pleasure, and may take; hold,

purchase, lease, convey and dispose of any real, personal, or
mixed estate, for the use of said corporation.

Sec. 3. The legislative authority of said city is hereby Legislative° J J J authority
vested in a city council, composed of a mayor and board of

aldermen, consisting of six members.

Sec. 4. Every legal voter of the Territory who shall have wth> shaii vote

been a resident of the city thirty days next preceding a city
election, is declared a citizen of said city, and is entitled to

vote at all the elections thereof.

Sec. 5. The election of city officers shall be in a manner Manner of eiec-" tion

similar to county elections, as near as the nature of the case

admits.

Sec. 6. A person offoring to vote may be challenged as in challenging
other elections in the county, and an oath may be administer*

ed to him in like manner, naming the qualifications herein pre

scribed.

Sec. 7. No person shall be eligible to any elective office wwwutr

mentioned in this act, unless he be a legal voter of the city.

Sec. 8. The annual election for city officers shall be held on ^"on*
wb*a

the first Monday in April in each and every year, and the offi
cers elect shall qualify and enter upon the discharge of their

duties on the second Monday in April thereafter.

Sec. 9. That Geo. W. Kingsbury, Wm. Miner, James S. ^[X^Tue*
Foster, are hereby appointed commissioners to conduct the

first election under this act, to canvass the votes and to, issue

certificates of election to the officers elect.

Sec. 10. In all elections for city officers, after the first, the Mayor ,ha11 ,* issue, a procla-

mayor shall issue a proclamation to the voters of the city, n*1"011

naming the time and place of such election, and officers to be

chosen, and cause a copy to be posted at least ten days previ

ous to the day of election. The polls shall be opened between

the hours of eight and ten o'clock, in the forenoon, and con.
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In addition hi
Mayor Ice.

tinue open until four o'clock in the afternoon. Within two

days after the election, the judges of election shall make out

their returns to the president of the city council, who shall ex

amine them at the next meeting, and cause an abstract of the

votes to be recorded in a book kept for that purpose.

Sec. 11. In addition to a mayor and board of aldermen,
there shall be elected at the general election in each year a

marshal, treasurer, and city clerk, who shall hold their respec

tive offices for one year, and until their successors are elected

and qualified.

»ntrof Major Sec. 12. It shall be the duty of the mayor to see that the
laws and ordinances of the city are executed; and their viola

tion punished ; to superintend and direct the official conduct of

subordinate officers ; to sign and seal all commissions, licenses,

permits, granted by the city council^ and to perform such du

ties and exercise such powers as pertain to the office of mayor
of the city, and such as may be granted or imposed, by the

ordinances of the city, consistent with law..

Mayor shall bo
what

Power of oity
council

Sec. 13. The mayor shall bo a conservator, of the peace

within the city, and ex officio a justice of the peace, and is inves

ted with original jurisdiction for the violation of the city ordi

nances ; he shall not be disqualified from acting in such judi
cial capacity by any proceedings being in the name, or in be«

half of, the city.

Sec. 14. The city council is invested with the power to make

ordinances to secure the inhabitants against fire, against vio

lations of the public peace, to suppress riots, gambling,

drunkenness and indecent behavior in public places ; and in

general to provide for the safety, prosperity and good order of

the city, and the health, morals and convenience of the inhab

itants, and to impose penalties for the violation of its ordinan

ces, not exceeding one hundred dollars for each offense, which

may be recovered in a civil action in the name of the city, or

by complaint before a justice of the peace, and the laws of the

Territory relative to the carrying into effect a judgment of a

justice of the peace, imposing a fine, shall be applied to judg
ments in the above cases.
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Sec. 15. The council is authorized to establish and organize Antheris* to
fire companies, and provide them with fire engines, hose and mMMA what

other apparatus.

Sec. 16. The council may regulate the keeping and sale of May regulate

gunpowder within the city.

Sec. 17. The city council shall have exclusive authority to BxeluWe

provide for the licensing and prohibition of all exhibitions,
shows, theatrical performances, and billiard table halls, ten pin
alleys, and other saloons, bat the above authority extends to
no exhibition of a purely scientific character. The city coun
cil shall also have the power to license and regulate the retail

ing of intoxicating liquors, and also the sale of all goods,
wares and merchandise, and all other property sold at auction
within the limits of the city.

Sec. 18. The council shall be the judge of the qualifications Jndgeof
and elections of its own members ; it may determine the rules

qns"acatio1" **

of its own proceedings, and shall keep a record thereof, which
shall be open to the inspection of every citizen, and may com*

pel the attendance of its members in such manner and by such
penalties as it may adopt.

Sec. 19. The mayor shall preside at all meetings of the city Mayor sh.ii
, . » , . s . . ..... preaideat meet-council, and in case ot his death, resignation or inability to »»«»*«. incase° » of death

serve from any cause, a majority of the aldermen shall elect a "•fcnation *c,

mayor pro tern to preside at said meetings, and shall designate
a justice of the peace to [take] cognizance of offenses arising
under the ordinances of said city.

Sec. 20. No member of the city council shall be eligible to Member ot
any office within the gift of the city council during the term •iucfl>i«

of office for which he is elected, nor shall he be interested di

rectly or indirectly in the profits of any contract, job, or work,
or services to be performed for the city.

Sec. 21. Ordinances passed by the council shall be recorded ordinance!
i i tut**i recorded

in a book to be kept for that purpose, and shall be signed

therein by the mayor and be attested by the clerk.

Sec. 22. It is the duty of the clerk to keep a true record Dntyofeieik
of all the proceedings of the city council and such record
shall be open in all business hours for the inspection of any
citizen.
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Bond

dth Sec. 23. The mayor, aldermen, marshal, treasurer, clerk,

assessor and collector shall respectively take an oath to sup

port the constitution of the United States and the laws of the

Territory, and faithfully and impartially to perform their duty
to the best of their knowledge and ability. Other officers

shall qualify in Buch manner as may be prescribed by the city

council. The oath of office maybe administered by the mayor

or clerk of the council when he is qualified, and in the transac

tion of the business of the corporation, and those officers and

the president for the time being may administer oaths which

shall have the same effect as if administered by the officers
authorized therefor.

Salary of mayor Sec. 24. The mayor shall receive for his services an annual

salary not exceeding five dollars ; each of the aldermen shall

receive a salary not exceeding three dollars, said salaries to be

fixed by the council within the limits aforesaid. And it shall

be the duty of the council to allow such fees for the services of

city officers not provided for in this act as it shall deem right.

Sec. 25. The treasurer, clerk of the council, assessor, coin

lector and marshal, shall give such bond, perform such duties,

and exercise such powers as may be required of them by ordi
nance not inconsistent with law, which bond shall be proved by
the council and filed with the mayor.

Sec. 26. The treasurer shall be ex officio collector, and the

marshal ex officio assessor of said city.

Sec. 27. The marshal shall be a conservator of the peace
within said city, shall serve all process directed to him by the

mayor or any justice of the peace exercising jurisdiction under
the ordinances of the city, and shall possess powers usually
exercised by sheriffs and constables in making arrests, sup-

pressing riots, and breaches of the peace, in executing pro
cess.

Sec. 28. On the third Monday in December in each year,
it shall be the duty of the council to cause a full, complete and
detailed statement of the financial condition of the city, to be
published in some newspaper in the city, which statement shall

be signed by the mayor, clerk and a majority of the members
of the council.

Treasurer ex
officio collector

Earshal ex
officio

Marshal conser-'
vitor of the peace

Duty of council
to make state
ment, when
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Sec. 29. This act is hereby declared to be a public act, and Declared la be

may be read in evidence in all courts of law and equity in this
spubllCM'

Territory without proof ; and all ordinances of the city council

may be proved by the book referred to in this act ; and when

printed and published in book form, and purporting to have

been printed by authority of the city council, said ordinances

shall be received in all courts and places without further

proof.

Sec. 30. The council shall provide by ordinance for the keep« shaii provide

ing of the public money of the city, and the manner of disburs> ^^iSfmnSr

ing the same ; and shall cause all claims against the city to be

audited, and all city officers are accountable to said council in

such manner as it may direct.

Sec. 31. The mayor and council shall have full power to re- shaii have power
move the present cemetery without the corporate limits of the cemetery *c.

city, and sell the ground that the same is located on, to pay

for the purchase of ground for a new cemetery, and to defray

the expenses of removal.

Sec. 32. That this act shall take effect and be in force from Aotshaii take
effect— when

and alter its passage.

Approved, Jan. 8, 1869.
23*
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APPROPRIATIONS.

NUMBER 1.
A JOINT RESOLUTION MAKING AN APPRO.
PRIATION TO PAY FOR PUBLISHING AN
AOT ENTITLED "AN ACT CONCERNING REV-
ENUE."

Be it resolved by the L egislative Assembly of the Territory of
Dakota :

Section 1. That there be allowed the Publishers of the Union Appropriation
• -it\t Ti ,,, 'or publishing

$ Dakotaian and Dakota Republican the sum of thirty dol* Be™™ i*w

ars each, in payment for publishing an act of this session, en
titled "An Act Concerning Revenue."

Sec. 2. The Territorial Auditor is hereby instructed to issue Auditor', doty

to the Publishers of the Union Dakotaian and Dakota Re~

publican, Territorial warrants for the amounts above specified
in this resolution, as soon as the aforesaid law is published in

said newspapers.

Approved, Jan. 15, 1869.
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NUMBER 2.

JOINT RESOLUTION FOR AN APPROPRIATION
FOR THE ENROLLING CLERKS.

Be it enacted by the Legislative Assembly of the Territory

of Dakota :

Appropriation Section 1. That there be allowed Edwin Gillham and Adolph
roiiiogyc°erk Mauksch, one hundred and twenty dollars ($120) each, for

their services as enrolling clerks for the Council and House of

Representatives.

Duty of auditor Sec. 2. That the Territorial Auditor is hereby instructed to
issue Territorial warrants to said Edwin Gillham and Adolph
Mauksch, for the amount of one hundred and twenty dollars

to each of them.

Approved, Jan. 14, 1869.
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CAPITOL BUILDING.

NUMBER 3.
A MEMORIAL TO CONGRESS PRAYING FOR
AN APPROPRIATION TO ERECT A CAPITOL
BUILDING IN DAKOTA TERRITORY.

To the Honorable the Senate and House of Representatives of
the United States in Congress Assembled :

Your memorialists, the Legislative Assembly of the Terri- Appropriation

tory of Dakota, again respectfully ask that an appropriation buiidiog

be made by your honorable bodies for the erection of a Capitol

Building at the seat of government of said Territory, and urge
in support of this memorial,

That the building now used and occupied by the Legislative

Assembly is wholly unsuitable and unfit for such a purpose.
That said building, and those used by the several federal offi'

cers of this Territory, are rented of private individuals, and

are wooden tenements, in all respects unsafe, and liable at any
time to be destroyed by fire together with their valuable con

tents.

That the legislative, executive, and judicial records, files, li

braries, furniture, and other valuables, are, at all times, in
consequence, liable to injury and total destruction, and we re
gard their preservation of vital importance to our Territory.
That the rent now paid, (which must increase as the value of

property increases) for the several offioes: the Executive's, the

Secretary's, the Surveyor General's, the Marshal's, the U. S.
Attorney's, and the U. S. Court Room and Legislative Halls,
would, in a very few years, pay the expense of erecting a suit
able building for the accommodation of the various federal offi.
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cers and the Legislative Assembly, and therefore the expend
iture of a sum sufficient for that purpose would be absolute
economy.

Your memorialists regard this matter of great importance to
Dakota ; and would therefore most earnestly pray that an ap
propriation of not less than forty thousand dollars be made for
the purpose above stated.

And your memorialists will, as in duty bound, ever pray.

MODIFICATION OF LAWS.

NUMBER 4.
A MEMORIAL TO CONGRESS PRAYING FOR
AN APPROPRIATION TO CODIFY THE LAWS
OF DAKOTA TERRITORY.

To the Honorable the Senate and House of Representatives of

the United States in Congress Assembled :

w5"Jrth»'»w«
Your memorialists, the Legislative Assembly of the Terri

tory of Dakota, would respectfully represent that the laws of

Dakota, enacted since the first Legislature, are in a state of

confusion, so much so that it is almost impossible to tell what

laws are in force and effect, and what laws are repealed or ren<

dered void by subsequent legislation. The laws now on our

statute books are the enactments of seven legislatures. Until

the laws are codified, this uncertainty will continue and in

crease.

Appropriation
for capitol
'Building
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Your memorialists would further recommend and pray that Memorial to
„ . , , • i i codify th» !»»».

an appropriation be made by Congress of eight thousand dol

lars to compensate a commission of competent persons to cod

ify and revise the laws of this Territory, or that such an amount

may be appropriated for such codification and revision as to

your honorable bodies shall seem proper.

And your memorialists would further recommend and ask
that the Secretary of this Territory be authorized to employ
such persons as in his judgment are qualified to perform the

duties of such commission of revision and to pay a reasonable

compensation to the persons so employed, and also to pay the

expenses of printing, &c, &c.
Resolved, That our Delegate in Congress be respectfully re*

quested to bring the subject of this memorial to the immediate

attention of Congress, and use all honorable means to hring,

about the asked for appropriation..

Approved, Jan, 15, 1869.

FORT RANDALL RESERVATION.

NUMBER 5.
A MEMORIAL TO CONGRESS ASKING FOR THE
SURVEY OF THE VACATED PORTION OF THE
FORT RANDALL MILITARY RESERVATION.

To the Honorable Congress of the United States :

Your memorialists, the Legislative Assembly of the Terri- 55S?a£
tory of Dakota, moBt respectfully represent, that by an order

miiu,r* 1

of General Grant, dated 1868, all that portion of tho Fort
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SMTwoftiM Randall Military Reserve lying west of the Yankton Sioux
Fort Randall J J a
""'•'"J rMerv* Reservation and north of the Missouri river was vacated and

thrown open to settlement, and that the said tract of land now

contains one of the most thriving farming settlements in this

Territory, many of the residents of which had located upon the

said lands, built their homes and opened their fields prior to

the establishment of said military reserve in 1860.

Your memorialists would further represent that all the public
lands lying to the north and west of said vacated tract for a

distance of thirty miles have been surveyed and subdivided
into sections, and that the Surveyor General of this district
cannot direct the survey of this settled portion of the vacated
reserve until authorized by Congress to expend a portion of the

moneys appropriated for public surveys in surveying and sub-

diving this particular tract of land.

Your memorialists would therefore most respectfully petition

your honorable bodies to authorize the Commissioner of the

General Land Office by special act to direct the immediate sur

vey of said lands in order that the worthy and industrious set

tlers located thereon may be permitted to perfect the titles to

their farms under the Pre-emption and Homestead acts of Con

gress, the same as is allowed to other citizens of the Territory.
And your memorialists, as in duty bound, will ever pray.
Approved, Ja- 12. 1869.
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GOVERNOR OF DAKOTA.

NUMBER 6.

A MEMORIAL TO HIS EXCELLENCY U. S. GRANT,
PRESIDENT OF THE UNITED STATES, REQUES
TING THE APPOINTMENT OF HON. W. W.
BROOKINGS TO THE OFFICE OF GOVERNOR OF
DAKOTA TERRITORY.

To the President of the United Statet :

Your memorialists the Legislative Assembly of the Territory *»mori»i forth«° J " appointment of
of Dakota, would most respectfully request your Excellency to Q^nJ"0""**
appoint Hon. W. W. Brookings of Yankton, Dakota Territory, DrtoU

to the office of Governor of said Territory.

His appointment would meet with the cordial approval of the

people of Dakota.

Mr. Brookings is one of our earliest settlers, a man of horn

eaty and integrity, and in every way qualified for the position

to which your memorialists ask his appointment.

And your memorialists as in duty bound will ever pray.



352 MEMORIALS.

INDIANS.,

NUMBER 7.
A MEMORIAL AND JOINT RESOLUTION TO^ THE;
HON. SECRETARY OF THE INTERIOR, ASKING.
RELIEF FOR CERTAIN BANDS OF DESTITUTE.
INDIANS.

To the Eon. Secretary o
f, the Interior :;

M«mori»i forth* Your memorialists, the Legislative Assembly of the Terri-

iBduLV*
t°ry °f Dakota, respectfully represent that the condition of the
Yankton and Lower Brule bands of Sioux Indians is such that
some immediate steps for their relief ought to be taken, they

being in an almost starving condition, and that if some assist
ance is not provided for them, they will, before the present
winter closes he driven for want of food, to acts of lawlessness,

or be reduced to a state of starvation upon their treaty reser

vations.

Your memorialists represent that these bands of Indians are

among the moat deservingof all. the Sioux nation,. having since

located upon their present reservations been peaceable and quiet,,

and having made commendable progress in agriculture ; and

further, that these two bands have received but slight aid from,

the means placed by Congress at the disposal of Gen. Sher

man, and that almost all kinds of wild game upon which they,
have heretofore mainly relied for subsistence through winter

seasons having disappeared from their region of country, they,
must rely upon your department of the government for pro

visions to help them through the winter.

And, as in duty bound, your memorialists will ever pray..
Resolved, That a copy of this memorial, properly authenti

cated, be forwarded immediately after its passage to the Hon..

Secretary of the Interior, by the Speaker of the House of Rep'
resentatives.

Approved, Jan. 15, 1869^
23
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NUMBEE 8.

A MEMORIAL TO THE PRESIDENT OF THE
UNITED STATES, RELATIVE TO THE PEMBINA
INDIANS.

To His Excellency, the President of the United State*?

Your memorialists, the Legislative Assembly of the Terri* to th*

tory of Dakota, would most respectfully represent, that the !"*»■»

lands in this Territory on the west side of the Red River of
the North, ceded to the United States in 1863, by the Red
Lake and Pembina bands of Chippewa. Indians, are still occu

pied by said Pembina band ; and that the occupation of said
land by said Indians is a great nuisance to the settlements on

the Pembina River, and also retards the establishment and

growth of new settlements on the ceded land.

Your memorialists therefore pray that said Pembina band

be removed from the ceded land, and without the limits of
Pembina county, agreeable to the stipulations of said treaty..

And your memorialists, as in duty bound,, will ever pray..
Approved, Dec. 29, 1868.
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LAND DISTRICT.

NUMBER 9.

A MEMORIAL TO CONGRESS ASKING FOR THE
ERECTION OF AN ADDITIONAL LAND DISTRICT
ON THE MISSOURI RIVER IN DAKOTA TER*
RITORY.

To the Honorable the Senate and Mouse of Representative*

of the United States in Congress Assembled :

Your memoriali8t8 the Legislative Assembly of the Territory
Dlitrict M th» , , , , ,, . ,

'
Ki«euri rir«r of Dakota would most respectfully represent that there is at

present but one land district in said Territory, which is defined

y the Organic Act of Dakota as including all land " west of
ts eastern boundary and cast and north of the Niobrara or

Running Water river."

That the United States surveys of the public lands in Dako
a have already been made nearly one hundred miles west of

what is generally acknowledged to be the western boundary of

he Yankton land district ; that much of said lands along the
Missouri river is already occupied by industrious settlers, who

ave here made their homes and who are already anxious to

ecure from the government the title to the lands upon which

hey reside, while the remaining of the beautiful lands on the
Missouri river, and not properly included within the limits of

any land district are being rapidly settled upon and claimed

y emigrants, who are constantly flocking to our western fron-

tier.

Your memorialists would therefore humbly yet earnestly
pray, that an additional land district on the Missouri river be

reated and established to include the following :
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All that portion of Dakota Territory lying west of the hoe For » Land, a* , .„ „ ,
"
, . . , District on tblbetween range ol and oz west of the fifth principal meridian Missouri nrer

and south of the line between townships 130 and 131, north
of the base line.

And your memorialists further pray, that there may be a
land office located and established at the county seat of Charles
Mix county in said District.

And as in duty bound your memorialists will ever pray.

Approvedj Jan. 12, 1869.

LAM) OFFICE.

NUMBER 10.

A MEMORIAL TO CONGRESS RELATIVE TO A
UNITED STATES LAND OFFICE IN THE VAL
LEY OF THE RED RIVER OF THE NORTH.

To the Honorable the Senate and Mouse of Representatives

of the United States in Congress Assembled :

Your memorialists, the Legislative Assembly of the Terrri- For » Land° J
Offlco on th*

tory of Dakota, would most respectfully represent. h*» ■*»•* «*"

1, That that portion of Dakota Territory, known as the
"Red River Valley," bounded on the north by the Hudson Bay
Company's possessions, in British America, and o-n the east by
the Red River of the North,—has a population of over two
thousand.
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oadoitto 2» That Red River c°untry (m Dakota), is traversed by
**d
wort"" Pembina, Park, Salt, Turtle, Goose, Elm, Sheyenne, and

Wild Rice rivers, and their numerous tributaries, which streams

are well timbered with white oak, ash, maple, lynn, elm, &c,

and water a country over two hundred miles long, by from

forty to sixty miles wide.

3, That new settlements are being established, which, by the

tide of immigration, must within a few years spread over that

entire country, from Fort Abercrombie to the British line.
4, That many of the citizens of Pembina county are entitled

each to one hundred and sixty acres of land, under the treaty
of 1863 and 1864, between the United States and the Red

Lake and Pembina bands of Chippewa Indians.

5, The Pembina settlements are by a direct line over four

hundred miles from the only U. S. Land Office within this Ter»

ritory, and as there is no direct line of travel between said set*
tlements and Vermillion, on the Missouri River, (the location

of the present Land Office), in order to secure title to their

grants, pre-emptions, or homesteads, the people of said settle
ments are required to travel through a great portion of Minne
sota, Iowa, as well as this Territory, a distance of over on*
thousand miles, at* an expense equal, or greater than the

value of their claims at one dollar and twenty-five cents per
acre.

For the reasons briefly above stated, your memorialists most
respectfully pray that a land district be established as follows :

Commencing at the intersection of parallel of latitude 49°"
north, with the Red River of the North j thence up the center
of the main channel of said river to its intersection with the
line between townships 130 and 131 north of the base line ;
thence west on said line to its intersection with parallel of long
itude 27° west from Washington ; thence north on said paral
lel of longitude 27a to its intersection with the parallel of Iat«
itudo 49° north ; thence east on said parallel of latitude 49° to
the place of beginning.
And your memorialists further pray that there may be a
Land Office, with a register and receiver, located at some suit
able point in the said Pembina settlements.

And your memorialists, as in duty bound, will ever pray.
Approved* Dec. 29, 1868.
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MAIL SERVICE.

ISTUMBER 11.
MEMORIAL TO HON. ALEXANDER W. RANDALL,
POST MASTER GENERAL OF THE UNITED
STATES, PRAYING TO HAVE A WEEKLY MAIL
ROUTE ESTABLISHED BETWEEN VERMILLION
AND BLOOMINGDALE, CLAY COUNTY, DAKOTA
TERRITORY.

Yoar memorialists, the Legislative Assembly of the Ter- p0r a m»n
ritory of Dakota, would moat respectfully represent that at v«miMo™to

present there are but three post offices in Clay county in this
Bloon"ng'ule

Territory, one at Green Point, one at Vermillion, and the

other at Lincoln ; that all of the offices are on the United

States military road.

That during the past year the greater number of new settlers

that have come into the county, have settled on the Vermillion

river and that every quarter section of land has been taken

between Vermillion and Bloomingdale, and actual settlers have

occupied and improved the same.

That all these settlers are without any mail facilities and in

order to obtain their letters and papers they have to go to

Vermillion, a distance of ten miles, which occupies much val

uable time and is a course of much trouble and great incon

venience.

That the road between Vermillion and Bloomingdale, ten

miles, is in good condition nearly the whole year and a mail

route between these places could be established very cheap ;

that Vermillion is the county seat of Clay county and that

there has been erected at Bloomingdale during the past sum

mer a grist mill, a hotel, and in spring there will be a num

ber of other business houses erected there.
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rontefcom
Therefore your memorialists the Legislative Assembly of

n?ort"(d»i? the Territory of Dakota would most urgently ask for the im»

mediate establishment of a weekly mail between the above

mentioned places.

And your memorialists will ever pray.

Approved, Dec. 18, 1868.

RAILROADS.

NUMBEE 12.

A MEMORIAL TO THE CONGRESS OF THE
UNITED STATES PRAYING FOR THE EXTEN
SION OF THE SIOUX CITY AND PACIFIC RAIL
ROAD TO YANKTON, DAKOTA TERRITORY.

For the »- Your memorialists the Legislative Assembly of the Territo*
teuton of tho *• r-v t <• i 1
Sioux cur

aod^
ryot Dakota respectfully but earnestly pray your honorable
bodies to pass an act, giving and granting, to the Sioux City
and Pacific railroad company, for the purpose of constructing
and extending the Sioux City and Pacific railroads from Sioux

City, Iowa, to Yankton, Dakota Territory, via Elk Point and
Vermillion, a distance of sixty miles, all and equal grants of
land bonds, donations, rights, privileges and franchises, as wore

given and granted to said Sioux City and Pacific railroad com

pany, to build and construct a railroad from Sioux City, to Fre
mont, Nebraska.
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Provided, Said Sioux City and Pacific railroad company w^om*shall be obligated to build ten miles of said road, in one year p«in«

from the reception of the grant and eomplete the whole roa

to Yankton, in two years from the reception of said grant.

Resolved, That our Delegate in Congress be requested to

call the attention of Congress to the prayer of this memorial,

and use all honorable means for its success.

NUMBEE 13.
A MEMORIAL TO THE CONGRESS OF THE UNI

TED STATES, PRAYING FOR A GRANT OF LAND
TO AID IN THE CONSTRUCTION OF A RAIL
ROAD FROM YANKTON, DAKOTA TERRITORY,
TO COLUMBUS, IN THE STATE OF NEBRASKA.

Your memorialists the Legislative Assembly of the Territo- J^'^*,**
ry of Dakota would most respectfully pray your honorable t«»m«»»4-

bodies to grant alternate sections of land to the amount of totA

not less than five miles on each side of the Yankton and
Columbus railroad, to the Yankton and Columbus railroad com
pany, or to the State of Nebraska for the purpose of building
and constructing a railroad from Yankton, Dakota Terrritory,
to Columbus, on the Union and Pacific railroad. The distance
is about one hundred miles over an excellent agricultural
co[u]ntry, and the building of a railroad would add- much to
the development and wealth of northern Nebraska, and give
Dakota a start outlet to the Union Pacific railroad.

Resolved, That our Delegate to the 40th and 41st Congress
be requested to use all honorable means through the proper
committees to bring the object of this memorial before both:
branches of Congress.

24*
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NUMBER 14.

A MEMORIAL TO THE CONGRESS OF THE UNI
TED STATES PRAYING FOR A GRANT OF LAND
TO THE MINNESOTA AND MISSOURI RIVER
RAILROAD COMPANY, TO AID IN THE CON
STRUCTION OF A RAILROAD FROM THE STATE
OF MINNESOTA; TO THE MISSOURI RIVER, AT
YANKTON.

?»» grant of Your memorialists, the Legislative Assembly of the Terri-
xiBDMouand tory of Dakota would most respectfully represent that by an
Mtaionrl rlTor J r J r J
™mw *°* Legislative Assembly of the Territory of Dakota,

approved, January 11th, 1867, a charter was granted to the

Minnesota and Missouri river railroad company, to construct a

railroad, from the western boundary of the State of Minne
sota, in latitude 44 north to the town of Yankton on the Mis
souri river, believing as we do that a grant of land to aid in
the construction of such a road would be a great benefit to the

Territory and to the general Government in an early develop
ment of a rich agricultural country, that without it

,
it will ever

remain undeveloped. v

Your memorialists respectfully but earnestly pray your hon«
orable bodies to grant every alternate section of land to the

amount of not less than six miles on each side of the line of
such road to aid in the construction thereof, and that such

grant be made to said Minnesota and Missouri river railroad

company, with the pproper restrictions, limitations and for«

feitures.

Your memorialists would further represent, that the distance
from the western boundary line of Minnesota, to Yankton,
over the proposed railroad route is about one hundred miles
over a very fertile prairie, almost entirely destitute of timber
and without any natural highway, for transportation, conse
quently uninhabitable until the capitalist shall correct this
•oversight of nature by the construction of artificial highways.
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The population of Illinois now makes one fifteenth of that f^J^i
°^of the whole country. It now defrays one-fifteenth of the u\™™i ri»«

whole burdens of the general government. Its proportion of ™mJ/tt,j
the federal taxes equal $24,000,000, annually. Its ability to

pay this vast sum is almost entirely due to the railroads that

have been constructed within it during the past fifteen years.
Towards their construction the federal government never con

tributed a penny. It did however, in 1850 make a valuable
grant to the State in favor of the Illinois Central railroad,

which secured the speedy construction, of this great work, and

gave a wonderful impulse to the construction of other im

portant lines. The additional price charged for reserved
lands yielded to the national treasury the same sum, that would
have been realized if the grant had not been made. If by the
use of similar means, you caa create another Illinois, as far as

concerns its population, wealth and value to the Union, you

will in an equal degree lighten the burdens resting upon the

Nation.

A vigorous movement in this direction, consequently is the
dictate of sound statesmanship, as well as of enlightened self-
interest.

Therefore your memorialists most earnestly urge upon your
honorable bodies to repeat the example of Illinois, in Dakota,
Bince it by no means impairs the federal government, but earnest
ly enhances the wealth of the Union as well as Dakota, by ena
bling us to construct artificial highways, since nature has failed
to furnish us any great water lines, over which we can transport
the products of a rich and fruitful country.
And as in duty bound your memorialists will ever pray.
Rtaolved, That our Delegate to the 40th and 41st Congress
be requested to call the attention of the proper committees of
Cengress to the objects of this memorial.
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REMOVAL OF FORT DAKOTA.

NUMBER 15.
A MEMORIAL TO THE SECRETARY OF WAR
PRAYING THAT FORT DAKOTA MAY BE RE
MOVED SIXTY-FIVE MILES FURTHER UP THE
BIG SIOUX RIVER.

»« tt>« remo»»i The Legislative Assembly of the Territory of Dakota,
effort Dakota 6 . _ _ .

would most respectfully represent, that Fort Dakota, no lon

ger serves as a protection to our frontier settlements on the

Big Sioux river.

Therefore your memorialists ask that said Fort Dakota may
be removed sixty five miles north of its present location at a

point known as Medary.

Resolved^ That our Delegate in Congress is hereby reques
ted, to present a copy of thia Memorial to the Secretary of
War, and urge upon him the necessity of the removal of said
Fort Dakota to Medary on the Big Sioux river.
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TRANSFER OF INDIAN BUREAU.

NUMBER 16.
A MEMORIAL TO CONGRESS PROTESTING
AGAINST THE TRANSFER OF THE INDIAN
BUREAU TO THE WAR DEPARTMENT.

T» the Congress of the United States :

Your memorialists, the Legislative Assembly of the Terri- fe«»0^S^t
tory of Dakota, desire most respectfully to present their ob- ^"a"^*"*
jection to the transfer of the Indian Bureau from the civil to

Burt,<0

the Military Department of the Government.
1st. Your memorialists fully believe that it is susceptible of
proof by documentary evidence on file in the proper depart
ments of the Government at Washington, that it costs vastly
less to feed, manage and care for the Indians (when not in a
state of war,) by the civil than by the military arm of the
Government.

In proof of this statement your memorialists beg leave to
call your attention to the relative cost of maintaining the In
dians on the Upper Missouri, and other quarters of the west
and south-west, under the management of the military and civil
service.

2d. Your memorialists would further represent ; that accor
ding to their experience and observation the transferring of the
management of Indians to the War Department, is not a step
toward the advancement of that peculiar people in civilization;
hut, on the contrary, your memorialists believe it to be a
wide stride in the very opposite direction. Such transfer, your
memorialists are convinced, will greatly embarrass many of the
tribes who have, since the treaties of 1865-6, settled upon res
ervations, opened farms, and made considerable advancement
in civilized pursuits.
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Unrftan

"!«S?a»Jil?lt
^r^- Your memorialists are happy to represent that since the

th* i^disn
r ** treat'es of 1865-6, peace and security have prevailed through
out our frontier settlements, and that, with a few exceptions

by Upper Missouri bands, no treaty obligations have been vio«

lated by our numerous Indian tribes.

4th. Your memorialists deem it their duty to call your at»
tention to the fact that the introduction among our treaty

Indians of hostile bands, and the remarkable liberality with which
said hostile bands have been provided for by the government, is

a subject of surprise, and very grave complaint on the part of
the treaty Indians. They cannot understand why those bands,

who but recently were hostile to the government, and engaged
in the indiscriminate slaughter of the white people, should be

treated with far more liberality than those tribes who have
been loyal to the government, and friendly to the white people
for many years.

5th. And lastly, your memorialists beg leave to state that,
in their opinion, a rigid enforcement of the laws of Congress,
on the subject of intercourse with Indians, and a strict compli

ance with existing treaty stipulations on the part of the gov
ernment, through honest, capable and efficient agents, is all

that is needed to secure perfect peace and quiet throughout the

length and breadth of the Indian country.

And in duty bound, your memorialits will ever pray.
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WAGON ROADS.

Number 17.

A MEMORIAL TO CONGRESS FOR AN APPROPRI
ATION TO CONSTRJCT A WAGON ROAD FROM
FORT ABERCROMBIE DOWN THE RED RIVER
OF THE NORTH.

To the Honorable the Senate and House of Representatives of

the United States in Congress Assembled :

Your memorialists, the Legislative Assembly of the Territo* Fora

ry of Dakota, would most respectfully call your attention to ^*l0Tt^ot
the present great and increasing need of a wagon road from

Fort Abercrombie, in this Territory, down the Red River of
the North, to the Dakota Settlements on the Pembina river,

and thence to parallel of latitude 49° north, in the direction
of the " Selkirk," or Hudson's Bay Company's Red River Set
tlements.

Your memorialists would respectfully represent ;
1st. That, according to the official reports of the Collector
of Customs at the port of Pemoina, merchandise passing annu
ally over this joute, is inspected at said port, amounting to
hundreds of thousands of dollars, from which the United States
Government derives a large revenue ; besides supplies for the
American Settlements, (with a population of over two thou-
sand) all the supplies the British Settlements, containing a
population of from twelve to fifteen thousand, as well as sup*
plies for tho Hudson's Bay Company, and the numerous "Free
Traders," are received at, or by way of the city of St. Paul,
Minnesota, and pass over the route above mentioned. And all
the vast amounts of furs, &c, imported from said British Set
tlements for consumption, or in bond for transhipment, ate
freighted over said route.
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ra/doXth. ^* That this great thoroughfare between Fort Abercrombie

tuMwu0* an(^ the Pembina Settlements, (about 200 miles) crosses eight

streams, varying in width, from fifty to two hundred feet, over

which the freighters annually have to throw temporary bridges,

which are carried off by the first freshet, and hence the same

stream is so bridged several times during one season, and

3rd. That the entire route passes over a level valley, and as

nature has provided an excellent road, no appropriation will

be required for any other purpose than to survey the road and

bridge the streams.

Your memorialists therefore, do most respectfully pray that

an appropriation be made in such sum as you, in your wisdom,

may deem sufficient to survey and locate a Government Wagon

Road from Fort Abercrombie in this Territory, down the Red

River of the North, by the nearest and best route, to the Set
tlements on the Pembina river, and the 49th parallel of north

latitude, and to bridge Cheyenne, Wild Rice, Elm, Goose,
Turtle, Salt, Park, and Pembina rivers.

And your memorialists, as in duty bound, will ever pray.

Approved, Jan. 6, 1868.

Number 18.

A MEMORIAL TO THE CONGRESS OF THE UNI*
TED STATES ASKING FOR THE ESTABLISH
MENT OF A WAGON ROAD FROM YANKTON
VIA CANTON, D. T., TO SPIRIT LAKE, IOWA.

iNrkmtot Your memorialists the Legislative Assembly of the TerrritO'

Twjfctop
fa ry of Dakota, respectfully ask your honorable bodies to author
ize the survey and location of a wagon road from Yankton, D. T.
to Spirit Lake, Iowa, via Canton, Dakota Territory, and for an

appropriation to construct a bridge across the Big Sioux river,
at or near the last named place. The location of such, a road
and the construction of a bridge thereon, across said river



MEMORIALS. S67

would open up to settlement a large extent of fertile country fo04,d»~*00
and would greatly accommodate and assist a large emigration jggfS£.
that is now, and will continue to flow from the north-western
states to this Territory.
Your memorialists are of the opinion that an appropriation
of eight thousand dollars would accomplish this desirable ob

ject, and would be returned to the government four fold by the

increased amount of taxable property, and by the sale to actual
settlers of large portien of the public lands, that will, unless
some facilities by railroad or wagon reads are offered, remain

for a long time unoccupied.
And your memorialists as in duty bound will ever pray.

Approved, Jan. 15, 1869.

NTirrober 19.

JOINT RESOLUTION VACATING THE TERRITO*
RIAL ROAD FROM YANKTON TO THE LOWER
FERRY ON JAMER RIVER.

Whereas, All that portion of tho government road which v»<»tio* rtmiIjrtri
-r

.,, from T«nkK» »
mas trom Yankton to James river, together with the govern- juMctiw

ment bridge located on said James river, have both been re*
located by order of the Secretary of the Interior, and moved
some four miles north to the Upper Ferry on said James river,
>t which point the government bridge is now under coune of
construction.

And, Whereas, by an act of the Legislature approved, Jan.
12, 1866, there was located upon the surveyed route of said
government road, a territorial road in accordance with the
field notes of said government road from James river to Yank
ton.

And, Whereas, The Missouri river has already washed away
» considerable portion of said road, and the whole of the said
road being located upon the Missouri bottom, and at times made
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7ro^T.Vkt*on impassable by the spring overflows, which necessitates the ex-
u ihm rirer

pen^;ture 0f a iarge amount of county road work to keep the

same in repair.

And, Whereas, There is now an established county road oa
tho section line one»fourth mile north of, and running parallel

to, said road proposed to be vacated, which meets all the de<

mands of travel in that direction, therefore
Be it Resolved, By the Legislative Asssembly of the Terri»
tory of Dakota, that all that portion of the said territorial road

lying between Yankton, and the intersede of the aforemen*
tioned county road, on sec. 13, be, and the same is hereby de>

clared vacated, and shall be no longer considered a public^

highway in this county ; and the said county road shall be,
and hereby is declared to be a territorial road to all proper ia«
tents and purposes.

Approvd, Jan. 15, 1869.

24



GENERAL INDEX,

CRIMINAL PROCEDURE—

Aisault threatened when security required, 10.

Arrest by an Officer under a Warrant
arrest defined, 29.
arrest made by whom, 29.
persons bound to aid officer, 29.
when arrest may be made, 29.
arrest, how made, 30.
amount of restraint, 30.
officer must state his authority, 30.
officer may use all necessary means to effect arrest, 30.
offioer may break open door or window, when, 30.

Arrest by an Officer without a Warrant

in what cases allowed, 30, 31.
officer may break open door or window when, 31.
officer may arrest at night, 31.
officer must state bis authority, 31.
person arrested by bystanders, 31.
when a public offense is committed in presence of * magi**
trate, 31.

Arrest by a Private Person.

a private person may arrest another, 32.
in what cases allowed, 32.
must inform the party of eanee of arrest, 32.
may break open door or window, 32.
must take prisoner before magistrate, 32.

Arraignment of Defendant, 56".
defendant must be arraigned when, 57.
defendant must be present if for felony*, 57.
defendant need not be present if for misdemeanor, 57.
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CRIMINAL PROCEDURE— Continued.

when personal appearance is necessary; 57.

if discharged on bail, 57.
clerk issues bench warrant, 57.
form of bench warrant, 58.

if offense be a misdemeanor, 58.
if offense be bailable, 58.
bench warrant how served, 58.

how magistrate to proceed in certain cases, 58.
when court may order defendant into custody, 58.
defendant, if present, how diposed of, 58.
defendant if not present, 58.
defendant must be informed of his right to counsel 58.
court to assign counsel in certain cases: 59.
compensation of counsel, 59.
manner of arraignment, 59.

defendant to giro his true name, 59.
to be tried by name in indictment, 59,

if defendant give another name, 59.
defendant aliowed time to answer, 59.
manner of answer, 59.

Arrest of Judgment, 94.

motion in, 94.
court may arrest judgment, 94.

motion when and how made: 94.

effect of allowing motion, 94.
defendant, when held or discharged, 91.

Appeals, 103.

writs of error, 104.
appeals substituted, 104.
parties how designated, 104
in what cases may be taken, 104.
by the people, 104.

a matter of right, 104.
must be taken when, 104.
how taken, 104.

notice to be served on district attorney of the county in which
original judgment was rendered, 104.
by the people, notice to be served on defendant, 105.
stay of proceedings, 105.
appeal by the people, stays proceedings, wlien, 105.
effect of the stay, 105.
transmitting papers to supreme court, 105.

Appeal, Dismissing for Irregularity.
for what irregularity, 105.
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CRIMINAL PROCEDURE— Continued.

how dismissed, 1C5.
dismissed for want or return, 105.
argument of, 106.
how or when brought to supreme court, 100.
notice of argument, 106.
papers furnished, by whom, 10S.
judgment of affirmance, 106.
judgment of reversal, 106.
number of counsel to be heard, 106.
defendant need not personally appear, 107.
Appeal, Judgment upon, 107.

Affidavits Defectively Entitled Valid, 138.

Appeals from Justices Courts, 149.

judgment of justice court reviewable, 150.
for what causes allowed, 150.
how taken, 150.
return how made, when, 150.
compelling return, 150.
if return be defective, 151.
appeals shall be docketed, 151.
must serve notice of appeal, 151.
proceedings to carry judgment, 151.
on judgment of district court, 151.
may appeal to supreme court, 151.
judgment of supreme court, final, 151.
proceedings to execute judgment of supreme court, 151.

Bill of Exceptions, 91.

in what cases exceptions may he taken, 91,
by whom settled, 91.

to be filed by the clerk, 91.
when to be settled, 91, 92.

how to be settled, 92.

enlarging the time for preparing bill, 92,
effect of not serving exceptions, 92.
what bill must contain, 92.
to be filed with the clerk, when, 91,
Sail, 109.

admission on, defined, 109.
taking, defined, 109.
offenses not bailable, 109.
in what cases may be granted before convistion, 110.
in what cases may be granted after conviction, 110.
nature of hail before conviction, 110.
nature of bail after conviction, 110.
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CRIMINAL PROCEDURE— Continued.

by what courts may be made, 111.

at what time may be admitted to bail, 11 J.
if offense be felony, must be on notice, 112.
form of order, 112.

if application be denied, 112.
manner of taking appeal, 112.

decision final, 112.

by whom taken, 113.

how put iu, 113.

qualifications of bail, 113.

how to justify, 113.
if offense charged be a felony, 114.
how to justify, 114.

may be examined as to sufficiency, 114.

tfiliog decision and affidavits, 114.

form of discharge on allowance of bail, 114.

if bail disallowed, 115.
when offense alleged is misdemeanor, 115.

when offense alleged is felony, 115.

taking bail, 115.

how put in, 115.

form Of undertaking, 116.

-qualifications of bail, 110.

upon an appeal, 116.

who may admit to, 116.

notice of application, 115,

qualifications of bail, how put in, 117;

■Code, Definition of, 2.

'Criminal Action Defined, 3.

criminal action parties to, 3.

County Court, Defined, 6.

Criminal Actions Prosecuted by Indictment, Proceedings in, 20.

.criminal actions prosecuted by indictment, proceedings in, 20.
•Criminal Actions of the time of Commencing, 24.

prosecution for murder no limitation, 24,

prosecution for public offense, limitation, 24.
'When defendant is out of territory, 24.
indictment deemed found, when, 25.

(Challenging the Jury, 10.

definition of challenge, 71.
division of challenge, 71. -

when there are several defendants, 71.
.challenge to panel defind, 71.
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CRIMINAL PROCEDURE— Continued.

founded upon what, 71 .

when and how taken, 71.

adverse party may except, when, 71,

If exception overruled, 71.
denial of challenge, how made, 71,

who may be examined, 72.

if challenge allowed, 72.
defendent to be informed of right, 72.
kinds of challenge, 72.

challenge, when taken, 72.

peremptory challenge, what, how taken, 72.

number of peremptory challenges allowed, 73.
challenge for cause, 72.

kinds of challenge for cause, 72.

general cause for, 73.

particular cause for, 73.

ground of challenge for implied bias, 73.

ground of challenge for actual bias, 74.
exemption not a ground for challenge, 74.

causes for challenge, how stated, 74.

exceptions and denial, 74.

challenge, how tried, 74.

triers appointed by the court, 74.

oath of trier, 74.

juror challenged may be examined as witn'assi 75.
rules of evidenc, 75.

challenge for implied bias, how determined, 75.

instructions to triers, 75.

verdict of triers, final, 75.
defendant must exhaust challenges before challenges for the
people are made, 75.

order of challenge, 75.

peremptory challenge may be taken after, 76,

Compromising Certain Public Offenses by Leave «f the Court, 134.

certain offenses, 134.

compromise to be by permission, 134.

order to bar, 134.

no public offense to be compromised except, 134.

Corporations, Proceedings Against, 136.

magistrate must issue summons, when, 136.
form of summons, 137. .

when and how served, 137.
examination of charge, 137.

certificate of magistrate, 137.
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CRIMINAL PROCEDURE— Ctntinued.

if magistrate certify grand jury may proceed, 137.
appearance and plea, 137.

fine, on conviction, how collected, 138.

Coroners Inquest and Duties of Coroners, 152.

to summon jury, when, 153.
number of jurors, 153.

jurors to be sworn, 153.
witnesses may be subpoened by coroner, 153.
attendance may be compelled, 153.

yerdict of jury to consist of, 153.
testimony, how taken, 153.

testimony to be reduced to writing and filed, 153,
if defendant be arrested, 154.
warrant for arrest on verdict of jury, 104.
form of, 154.

how executed, 154.

magistrate must examine charge, how, 155.

clerk to furnish magistrate with copy, 155.

coroner to deliver money or property, 155.

duty of county treasurer, 155.

if money be demanded by legal representatives, 155.
supervisors to require statement of coroner, 155.
compensation to coroners, 155.

Code, General Provisions and Definition applicable to this, 164.

Defendant Defined, 3.

defendant, rights of, 3.

Deposition, when Admissable as Evidence, 3.

District Court, Defined, 6.

district court, where held, 6.

district court, its jurisdictian, 6.

Duels, 22.

Demurrer, 60.

demurrer or plea the only pleading, 62.

either pleading put in in open court, 62.
when defendant may demur, 62.

demurrer to be written, and what state, 62.

court must appoint time of hearing, 62.

court muse give judgment either pro or con, 62.
of demurrer sustained, when not a bar, 62;

if case not resubmitted, defendant discharged, 63.
what proceedings if case resubmitted, 63.
if demurrer overruled defendant to plead, 63.
if defendant do not plead, duty of conrt, 63.
certain objections taken by demurrer, 63.
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certain objections may be taken in arroat of judgment, 63.

Deposit Instead of Bail, 117.

may be made when, 117.

bail may be given after, 117.

deposit to be applied to what, 117.

Dismissal of the Action before or after Indictment or Information for

want of a Prosecution or Otherwise.

dismissal, 135.

when court must order prosecution to be dismissed, 135.

court may order action to be continued in the meantime, 135.

if action dismissed, 136.
court may on its own motion order nolle prosequi abolished, 136.

dismissal a bar when, 136.

Disposals of Properly Stolen or Fmbezzled, 138.

property alleged to have been stolen in custody, 139.

order for its delivery, 139.

when in custody of magistrate, 139.

court may order, restored to owner, 139.

if not claimed in six months, 139.
receipt for property taken from person arrested, 140.

Examination of the Case and Discharge by Defendant or Holding him

to answer, 33.

duty of magistrates, 34.

defendants right to counsel, 34.

time allowed defendant, 34.

examination to commence, 34.

examination to be completed, 34.

adjournment, 34.

bail or deposit to be taken, 34.

form of committment, 34.

deposition to be read, 35.

witnesses to be subpoened, 35.

witnesses must be examined in presence of defendant, 35.

defendant to be informed of right to make statement, 35.

waive of right not to be used against him, 35,

statement how taken, 35.

statement how reduced to writing, 36.

statement how authenticated, 36.

witnesses of defendant to be examined after statement is made

or waived, 36.

witnesses to be kept apart, 36.
testimony how taken, 36.

testimony how authenticated, 36.

depositions to be kept by magistrate or hie clerk, 37.
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depositions not to be iaspected, 37.

if inspection allowed constitutes misdemeanor, 37.
deposition defendant entitled to copies, 37.

defendant, when and how discharged, 37.

defendant when and how committed, 37.

order for committment, 37.

certificate of bail, 38.

order for bail, 38.

form of committment, 38.
undertaking when and how taken, 38.

security required when, 38.

infants and married women as witnesses, 39.

witnesses when committed, 39.

witnesses conditionally ezamined, 39.

prosecutor or accomplice not to be conditionally examined, 39.

magistrate to return depositions Ac, to court, 39.

Execution the, 99.

authority for the execution of judgment except death, 100.

committment, 100.
judgment of imprisonment, 100.
power of sheriff, 100.
warrant of execution, 101.
time of execution, 101.
on judgment of death, judge must transmit governor, what, 101

governor may require what, 101.
judgment of death, not reprieved, except, 101.
if defendant be insane, 101,
duty of sheriff if defendant be found insane, 101.
duty of sheriff if female defendant be supposed pregnant, 101,
proceedings upon finding she is pregnant, 102.
governor may issue warrant, when, 102.
when judgment has not been executed, 102.
punishment of death, how inflicted, 102.

execution where to take place, 102.
execution, who to be present, 102.
certificate of execution, 103.
certificate of execution, how filed, 103.

Examination of Witnesses Conditionally, 124.
witnesses to be examined conditionally, 125.
in what cases defendant may apply for order, 125».
manner of application, 125.
if made during term, 125.
if not made during term, 126.
order, when granted, 126.
order if made by court m^y, direct, ]L25.
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proof of service, 126.
if facte on which order was found be disapproved, 126.
testimony, how taken, 128.

deposition to be filed by officer taking it, 126.

deposition may be read in evidence, 126.

deposition to be excluded from evidence, 127;

objections to deposition, 127.

attendance of witnesses compelled, 127.

disobediance of witness, how punished, 127.

Examination ef Witness on Commission, 127.
witness residing out of Territory, 128.
in what cases defendant may apply for orders, 128;

commission defined, 128.

application for 128.

if during term, 128.
if not during term, 128.
notice of application, how given, 129.
order for commission, 129.
trial to be stayed, when, 129.
interrogatories, 129.

cross interrogatories, 129.

what may be inserted in interrogatories, 129:
directions to commission, 129,

commissions how executed, 130.

copy to be annexed to commission, 130.

commission how returned, 130.
how to be filed, 131.

returned by mail, 131.
to be open for inspection, 131.

copies to be furnished, 131.

deposition may be read in evidence, 131.
what objections may be made thereto, 13L

Error and Mistakes in Pleadings and other Proceedings do not make it
Invalid, 138.

Felony, Definition of, 2.

Forfeiture of Bail or Deposit, 119.

in what cases, 119.
may be discharged when and how, 119,
forfeiture of bail, 119.
deposit of money when forfeited, how disposed of, 119.
permission, 119.

application thereof, how made, 120.

Fugitives from Justice, Proceedings Against, 161.
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Fugitives from another State or Territory into this Territory, 161.

delivery on requisition, 161.

magistrate to issue warrant, 162.

proceedings for arrest and commitment, 162.

when and for what time to be committed, 162.

admission to bail, 162.

magistrate to give notice of arrest, 162.
duty of district attorney, 162.

person arrested to be discharged unless, 162.

magistrate to return his proceedings, when, 162.

district court must inquire into, 162.

Fugitives from this Territory into another State or Territory, 1G3.

accounts of persons employed in procuring surrender, 163.
no compensation allowed, when, 163.

Fines to be paid into County Treasury, 165.

Orand Jury, Formation of, 40.

Grand Jury, Defined, 41.

Grand Jury, for what Courts drawn, 41.

manner of designating, 41.
summoning additional members, 41.

how drawn, 41.

number to constitute, 42.
when more than sufficient number attends, 42.
who may challenge, 42.
cause for challenge to panel, 42.
cause for challenge to individual jurors, 42.
challenge may be oral, 43.
challenge must be entered upon the minutes, 43.
•court must allow or disallow challenge, 43.
clerk must enter decision of court on challenge, 43.
challenge, if allowed, jury discharged, 43.
challenge allowed, effect of, 43.
violation, how punishable, 43.

appointment of foreman, 43.
oath to foreman, 43,

oath to other grand jurors, 43, 44.

charge by the court, 44.

retirement of, 44.

appoint of clerk by, 44.

discharge of, 44.

GRAND JURY, POWERS AND DUTIES OF, 44.
to inquire into public offenses, 45.

may indict, when, 45.
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CRIMINAL ■PROCEDURE— Continued.
may present, when, 45.
indictment defined, 45.
presentment defined, 45.

foreman may administer oaths to witness, 46.

evidence receivable by, 46.
not bound to hear evidence for defendant, 46.
may order explanatory evidence to be produced, 46.

ought to find indictment, when, 46.
must declare their knowledge, 46.

must inquire as to persons imprisoned, 46.
must inquire as to condition and management of publio pris
ons, 46.

must inquire into misconduct of officials, 46.
entitled to access to prisons, 47.

may ask advice from whom, 47.

every member must keep secret, 47 .
bound to disclose, when, 47.

not to be questioned, 47.

Impeachment.

court for trial of its jurisdiction, 5
members of, 5.

presiding officers, 5.

clerk and officers, 5.
time of holding, 5.

oath of members, 5.

compensation of members and officers of, 5.

Impeachment

to whom delivered, 16.

court to be summoned, 16.

copy of articles to be served, 17.

service, how made, 17.

proceedings if defendant does not appear, 17.
when defendant may object, 17.

form of objection, 17.

form of denial, 17.

proceedings after objection or denial, 17.

trial of, 17.
number necessary to convict, 18.

judgment, how pronounced, 18.

vote, how taken, 16.

Impeachment.

nature of judgment, 18.
effect of judgment, 18.

officer disqualified when impeached, 18.

of president of council, notice to be given, 18.
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indictment not barred, 18.
information defined, 25.

INDICTMENT of the, 47,
how formed, 48.

how endorsed, 48.

how dismissed, 48.

efiect of dismissal, 48.
-
names of witnesses to be inserted on indictment, 48.

how. presented, 48.

ilNDICTMENT./ormo/, 49.
forms of pleading heretofore existing abolished, 50.
first pleading is indictment, 50.
must contain, what; §0.

must be direct and certain, 50.
when indicted by fictitious name, 50.

must charge but one offense, 50.

precise time when offense was committed need not be stated,. 50.
statement as to person in, 50.
construction of words in, 51.
words used in statute need not be strictly pursued, 51.
when sufficient, 51.

when not sufficient, 51.

presumptions of law, &c. need not be stated, 51.
not necessary to state facts conferring jurisdiction in pleading
a judgment, 52.

private statutes, how pleaded, 52.

pleading in indictment for libel, 52.
pleading in indictment for forgery, 52.
pleading in indictment for perjury, 52.

upon indictment against several, one or more may be convicted
or acquitted, .52.
distinctions abrogated, 52.
accessory after the fact in felony tried, 53.
compounding or concealing offense, 53.

Informations, 53.

defined, 53,

based on what, 54.
must be filed in office of clerk, 54.
duty of clerk, 54.

duty of district attorney, 54.
subpoena shall be directed to, 54.
.upon appearance of witness, 54.
magistrate must certify to pleadings, 54.
,<luty of district attorney after examination, 54.
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duty of magistrate when witness refuse to attend, 54.
when witness refuses to answer proper questions, 55.

duty of district attorney when defendant is committed, 55.

rduty of district attorney when defendant fails to elect, 55.
names of witnessss endorsed on information, 55.
clerk to fix and endorse bail, 55.

. Indictment or Information setting aside of, 60.

.Insanity of Defendant, inquiry into, before Trial or after Gonvictiont'l§L.

an insane person can not be tried, &c, 132.
when doubt arises, 132.

trial of judgment to be suspended, 132.
order of trial of the question, 132.
charge of court, 133.

if found sane trial to proceed, 133.
■if found insane, 133.

if committed, bail, .133.
detention in asylum, 133.
expenses of keeping defendant, 133.

Justice's Court, defined, 6.

jurisdiction, 6.

Justices of the Peaee, removal of, 18.

accusation to whom presented, 19.

what must be stated, 19.

to whom transmitted. 19.

copy served, when, 19.

proceedings if defendant do not appear, 19.
defendant may object, 19.

form of objection, 19.
manner of denial, 20.
accusation to be answered forthwith, 20.
if the defendant plead guilty or refuse to answer, 20.
form of judgment, 20.
Jurisdiction local, of public offenses,

committed in this territory, 21.
commenced without but consumated within, 21.

'

concerning duels, 22.

to elude the statutes concerning dueling, 22.
offense committed partly in one and partly in another county, 22
offenses on boundaries, 22.
offenses on board vessels, 22,

offense of kidnapping, decoying, etc., 22, 23.

of bigamy, incest etc., 23.

property feloniously taken, 23.

indictment against accessory after the fact, 23.
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conviction or acquittal in another state or territory, 2&
conviction or acquittal in another county, 24,
Jury, conduct of, after cause is submitted to them, 84.
room for jury after retirement, how provided, 85.
accommodations for jury, 85,
may take what papers, 85.
may take notes of testimony, 85.
may return into court for information, 85.
if after retirement a juror becomes sick, 86.
jury not to be discharged unless, 86.
when discharged or prevented from giving verdict, 86.
how court may adjourn during absence of jury, 86 .
final adjournment of court discharges jury, 86.

Judgment, the, 95.

fine for pronouncing, 96:
in misdemeanor, %.
when defendant is in custody, 96.
if on bail and do not appear, 96.
to issue bench warrant, 96.

form of bench warrant, 96.
bench warrant may be served, 96 .

duty of officer serving, 96.
arraignment of defendant, 96.

cause may be shown against judgment, 96.
if no sufficient cause shown, 98.
court may consider circumstances in aggravation or mitigation c
offense, 98.

testimony how given, 98.
no other testimony allowed, 98.
if other testimony offered or received constitutes misdemean
or, 98.

on conviction of two or more offenses, 98.
duration of imprisonment, 98.
clerk must enter judgment of conviction on the minutes, 98.
judgment Toll, 99.

Judgmcnttupm Appeal, 10?.

court to give judgment without regard to, 104.
court may reserve, affirm or modify, 107.
on reversal, 107.
judgment on affirmance, 107.
of appellate court, 107-
papers returned not to be remitted, 107.
jurisdiction of appellate court, 107.

Mifdemtanor, dejiniiion of, 2.
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Magistrate defined, 25, 165,

Magistrates, who art, 25.

Miscellaneous.

general provisions and definitions applicable to this code, 164.

rules of construction, 164,

not retroactive unless expressly so declared, 164.

words of code, how construed, 164.

definition of writing, 164.
definition of oath, 164.
definition of signature, 165.

definition of magistrate, 165.
definition of peace officer, 164.

to what actions code applies, 165.

former modes of procedure abrogated in criminal cases, 165.
fines to be paid into county treasury, 165.
to take effect, when, 165.

New Trials.

defined, 94.

by what court granted, 93,

its effect, 93.

in what cases may be granted, 93.
application for new trial must be before judgment, 94.

can be made only upon laws granted by the cour^, 94

court to prescribe time and manner of making application, 94.

Original Jurisdiction, Courts having, 4.

Oath, definition of, 164.

Public offense, definition of, 2.

Public offense, divisions of, 2.

Persons, when punishable for public offense, 2.

Public offenses, how prosecuted, 2.

Public offenses, how prosecuted, exceptions, 2, 3.

Prosecution second, prohibited, 4.

person not to be compelled to be witness against himself, 4.

public offense, person charged with, restrained, 4.
persons how convicted, 4.

public offenses how prevented, 8.
public offenses when persons justified in preventing, 8.

Peace Breach of Threatened, 9.

wart ant of arrest, 9.
on complaint being controverted, 9.
defendant discharged, 9.
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Peace, Security to keep the, when required, 10.

not required, 10.

amount required, 10.

giving or refusing, effects of, 10,

breach of threatened, person committed for how discharged, 10;

peace, breach of threatened, undertaking to be transmitted to

court, 10.

peace, breach of threatened, appearance of party bound upon
hie undertaking, 10.

peace, breach of threatened, person bound when discharged, 10.
peace, breach of, threatened proceedings on appearance of both
parties, 10.

peace, breach of threatened undertaking when broken, 10.
when and how prosecuted, 10.

evidence of, breach of, 10.

POLICE, 11.

organization and regulation of, 11.

to preserve the peace at public meetings, 1L

Public offenses, local jurisdiction of, 20.

Peace officers, defined, 27.

Public offenses, how prosecuted, 40.

PLEA, 63.

different kinds of pleas, 63.

plea must be oral, 64.

plea must be entered on minutes, 64.

form of plea, 64.

plea of guilty to be made by defendant, 64.
plea of corporation how put in, 64.
court may allow pleas to be withdrawn, 64.

effect ot plea of not guilty, 64.
what considered evidence under plea of not guilty, 64,
definition of a former acquittal) 64.
if acquitted on the merits, 65.
when conyiction or acquittal a bar, 65.

Proceedings on the indictment before trial, 66.

Proceedings after trial and before judgment, 91.

Police Courts, proceedings in, 141,

charge to be read in justice' court, 143.

plea, how put in, 143.
issue, how tried, 143.

defendant may demand trial by jury, 143.
jury, how drawn, 143.

25*
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magistrate must deliver list of jurors., 143.
endorsement on said list, 143.

summoning jury, 144.
drawing jury, 144.
challenges, 144.

Police Court.

talesmen when and how ordered and summoned, 144.
punishing officer for not returning list, 144.
jury, how constituted, 145.
oath of jury, 145.
trial, how conducted, 145.
jury may decide, when, 145.
jury may retire, 145.
oath of officer having jury in charge, 145.
delivering verdict, 145.

discharge without verdiot, 145.
in such case 145.
judgment on conviction, 145.
imprisonment until fine paid, 146.
on acquittal, costs, 146.

against prosecutor for costs, 146.

form of certificate of conviction, 146.
if defendant, plead guilty, 147.
certificate, when filed, 147.

certificate conclusive evidence, 147.

judgment must be executed by whom, 147.

fine, by whom received, how applied, 147.

after commitment, 147.

proceedings of officer, neglect to pay fines into the treasury, 147.
subpoenas for witnesses, 148.

punishing witness for disobedience of subpoena, 148.
punishing juror for non attendance, 148.
fees of witnesses and jurors, 148.
trial by justice court, 148.
during time allowed for bail, what, 148.

form of commitment, 148.
by whom executed, 148.

may be admitted to bail, 149.

bail, how taken, by whom, 149.

form of undertaking, 149.
when forfeited action thereon, 149.

how and by whom committed, 149.

Peace officer, definition, of, 165.

RECOBD. COURTS OF. 4.
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Resistance lawful, who may make, 7.

by party about to be injured, to what extent, 7.

under what circumstances, 7.

by other parties, in what cases, 8.
to what extent, 8.

Riots, Suppression of, 11.

power of sheriff or other officer, 12. .

duty of sheriff or other officer, 12.
persons oommanded to aid officer, 12, 13.

governor to order out military forces, when, 12.

magistrates duty of, 13, 15.

Rioters to be arrested if they do not disperse, 13.

proceedings if they do not disperse, 13.

Riots, Suppression o
f, 13.

nelect of officer to act, consequences of, 13.

officers who may order out military! 13.

officers and troops to obey orders, 14.

armed force to obey orders, 14.

conduct of troops, 14.

troops to act on defensive, 14.

troops to act on defensive, except, 14.

troops to use fire arms, when, 14.

troops not to be brought to the place until proclamation has been/
made, 14.

troops to discharge blank cartridges, when, 16.

governor may do in certain cases, what, 15.

may revoke proclamation, 15.

consequence of resisting forces, 15.

Retaking, after an escape or rescue at any time or any place , 32.

may break open door etc., 32.

Removal o
f the action before trial, 65.

certain writs abolished, 65.

mode of removing a criminal action, 65.
criminal aotion removed before trial, 65.
clerk to file order of removal, 65.
clerk to transmit papers to next court, 66.
proceedings on removal, 66.
order for removal must be filed, 66.

Recommitment o
f the Defendant after giving bail or deposit, 120,

in what cases, 120.
contents of order of, 120.
defendant may be arrested when, 121.
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if for failure to appear, 121.
if for other cause, 121.
bail in such case, by whom taken, 121.

form of undertaking, 121.

qualifications of bail, 122.

Reprieves, Commutations and Pardons, 140.

power of governor to grant reprieve, 140.

in respect to conviction for treason, duty of legislature, 140.

report of cases, how and from whom required, 141.
notice to district attorney of application for, 141.

publication of notice. 141.

papers relating to, 141.

SECURITY TO KEEP THE PEACE, 8, 9, 10.

Setting aside Indictment or Information, 60.

when indictment set aside on motion, 60.

when motion to set aside not allowed, 60,

motion to set aside, when heard, 60.

defendant to answer when motion denied, 60.

if motion granted, defendant discharged, 61.
if case resubmitted, order of court, 61.
defendant discharged, if no new indictment found, 01.
if indictment set aside, another prosecution not debarred, 61.

Surrender of Defendant.

by whom, when, how, 118.

before forfeiture, 118.

Special Proceedings of a Criminal Nature, 151.

Search Warrants, 156.

defined, 157.
may be issued on what grounds, 157.

can not be issued but, 157.

duty of magistrate before issuing, 157.

when to issue warrant, 158.

form of, 158.

by whom served, 158.

officer may break open door etc., 159.

may be served in night time, when, 159.

must be executed and returned when, 159.

when the property is delivered to magistrate, 159.

return of warrant, 159.

inventory to be made publicly or in presence of, 150.

copy of inventory, 160.

if grounds for warrant be controverted, 160.
.■testimony, how taken, 160.
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when property must be returned, 160.

depositions etc. to be returned to, 160.

when warrant is procured maliciously and without cause, 160;

peace officer exceeding authority, 160.

searching defendant in presence of magistrate, 160-

Signature, definition of, 165.

TRIAL, MODE OF, 66.

issue of fact defined, 67.
issue of faot, how tried, 67.
if trial for misdemeanor, 67.

Trial Jury, formation of, 67.

jurors in district courts, 67.
ballots, 67.

names of jurors may be called, 68.
drawing jury, 68.
ballots drawn, how disposed of, 68.
ballots of absent jurors how disposed of, 68.
if twenty-four jurors be not present, 68.
names to be deposited in a box, 68.
drawing jury thereon, 68.
of whom the jury consist, 69.
talesmen how ordered and summoned, 69.
Trial, postponment of, 69.

when and bow ordered, 69

affidavits to be filed, 69
if defendant appear for trial, 69
effect of discharge ef defendant, 69

Trial of the, 76.

in what order to proceed, 78.
prescribed order may be departed from, when, 78.
number of counsel who may agree, 78.
defendant presumed innocent, 78.
in case of doubt as to degree, 79.
separate trial of defendants, 79.
discharging one of several defendants before verdict, 79.
effect of discharge, 79.
rules of eyidence applicable in certain cases, 79.
confession when not evidence, 79.
confession not sufficient to warrant conviction, 79.
evidence on trial for treason, 79, 80.
evidence on trial for conspiracy, 80.
evidence on trial for rape, 80.
testimony of accomplice, 80.
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trial for false pretence, 80.
trial ior inveigling, abducting or seducing female, 60.

if testimony show higher offense than charged, 81.
if new indictment not found, 81.
court may discharge jury, when, 81.
if jury is discharged, 81.
where court has not jurisdiction, 81.
clerk must transmit copy of indictment, 81.
if defendant be not arrested, 82.
if defendant be arrested, 82.
if jury be discharged, 82.
court may advise acquittal, 82.

jury not:bound;byJsuch' advice, 82.
when proper that jury should view scene of alleged offense, 82
no one sufferedjto'speakjto jury, 82 .
knowledge of juror to be declared in court, 83.
jurors may be permitted to separate, 83.
jurors not to converse together on the subject of the trial, 83.
when a juror becomes unable to perform duty, 83.
court to decide questions, 83.

on trial for libel, 83.
in all other cases, 83.
in charging jury, court to state, 84.
when jury may decide, 84.
when defendant on bail appear for trial, 84

VERDICT, the, 86.

when jury have agreed to be brought into court, 87.
if indictment be for felony, 87.
manner of taking verdict, 87.

verdict may be general or special, 87.

general verdict, 88.

special verdict, 88.

special verdict how rendered, 88

how argument may be brought, 88.

judgment thereon, 88.

when special verdict defeotive, new trial to be ordered, 88.
upon indictment for oflense of different degrees, 89.
in other cases, 89.
on indictment against several, 89.

when court may direct a reconsideration, 89.
judgment upon informal verdict, 89.
polling the jury, 90.

recording yerdict, 90.

.defendant to be discharged, when, 90,

defendant to be ictained, when, 90. ||
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proceedings opon general or special verdict, 90.

proceedings upon ground of insanity, 90.

WARRANT OF ARREST.

examination of prosecutors, witnesses eto., 28.

warrant, form of, 27.

warrant must specify, 27.
warrant, to whom direoted, 27.
warrant issued by judge of supreme court, 27,

or presiding judge of city court, 27.
warrant, how executed, and when, 27.

endorsement, 28.

defendant taken before whom, 28.
defendant when arrested in another county, 28.

proceedings regarding taking bail, 28.
proceedings if bail be not given, 28.
defendant must be taken before magistrate without delay, 29.
when defendant be taken before another magistrate than the one
who issued the warrant, 29.

Witness, compelling the attendance of, 122.

subpoena defined, 122.

magistrate may issue, 122.

district attorney may issue, 123.

district attorney may issue for people, 123.
clerk must issue blank subpcenaes, 123.

form of, 123.

requirements in, 123.

by whom served, 123.

in what manner served, 124.

expenses of witness, 124.

when witness resides out of county, 124.

disobediance to subpoena, 124.

disobedience to subpoena by witness for defendant, 124,

Writing, definition of, 164.

AUDITOR AND TREASURER,

duty to make reports, when, 166.

acts in conflict repealed, 166.
to take effect when, 166.

BRIDGES, 167.

aot authorizing county commissioners to levy tax for bridges, 147-
amount authorized to be raised, 167.
how to be used and expended, 167.

tax can be levied or not, 167.

.tax to be expended as directed, 167
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contract for building, 167*

act to take effect, 167.

COUNTY COMMISSIONERS AND COUNT! CLEK8, 19*,

board of, to consist of, 168.

provided, 168.

division of county, 168.

districts shall not be changed, 168.

in newly organized counties, 168.
election to choose board, 169.

oath of county commissioner, 169.

oath to be filed, 169.

they shall meet and hold sessions, 169.
duty of county clerk, 169.

when the commissioners are equally divided, 170.

copies of proceedings, 170.

power and authority of, 170.

district account with treasurer, 170.

accounts of expenditure of general, special and road tax to. be

kept separate, 170,

shall keep a book to record, 170.

shall keep a book for entry of proceedings, 171.

shall keep a book for entry of warrants, 171,

power to prosecute civil actions, 171.

powers to make all orders respecting property of ooanty, 171.

powers and restrictions, 171.

shall superintend, 171.

shall keep an account, 17L
shall make statement of assessments' receipts and expendi
tures, 172.

to procure^copy'of surveyors field-notes and have map made, 172.

submit to people at election, 172.

depreciated value of county warrants, 172.

special tax shall be paid in money, 172.

mode of submitting question to people, 172.

how publication is to be made, 173.

when the question submitted involves, 173.

vote of tax levied, 173.

propositions thus acted upon cannot rescinded by the board, 173*

money raised in porsuance, 174.
commissioners to hold sessions with open doors, 174,

the books shall constitute the record, 174.

power to provide for building and repairs, 174.
shall determine amount of taxce, 174.

may sue and be sued, 174.
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power to employ attorney,£174,

when judgment ia obtained, 174.
appeals from decisions of board, 175.

appeal shall be taken when, 175.

appeal shall be filed when, 175.

shall be docketed as other cases, 175.

final judgment, 175.
treasurers, sheriffs &o. shall render account to, 175.

if they shall refuse or nsglect, 176,
duty of county clerk, 176.
commissioners shall procure and keep a seal, 176,

impression of seal sufficient, 176.
power of county clerk, 176.
shall be ex-offieio register of deeds, 176.
compensation for recording, 177.
records to be kept, 177.

all eounty orders to draw interest when, 177.

voters to seleot ' place of county seat on organization o
county, 177.

manner of selection, 177.
changing place of county seat, 177.
if no one place has a majority, 178.
when county seat shall be located on publio lauds, 178.
lands to be surveyed and platted, 178.

lots not selected for use of county to be sold, 178.

certificate of purchase, 178.

forfeiture, 178.

proceeds of sales to constitute a fund for, 179.
duty of tribunal in any county which, 179.
may collect a building fund, 179.
acts in conflict repealed, 179.
to take effect, when, 179.

DISTRICT COURT, 180.

when and where held, 180.

all issues of law or of fact not requiring intervention of furies,
180.

special terms, when held, 180.

aot to take effect, when, 180.

ESTRAY3—See lost goods and estrayt.

FEES, 181.

salaries and fees of officers, 181.
of clerk of supreme court, 181.
of clerk of district court, 182,
of register in chanoery, 184,
of sherifft, 185.
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of coroner, 187.
of judge of probate, 188.

of master in chancery, 189t
of justice of the peace, 19(X
of constables, 191,

of register of deeds, 191.
of county clerk, 191.
of jurors, 192.
of county surveyor, 192.
of printers, 192.
Of interpreters, 193.

of notaries public, 193.

of county treasurer, 193.
of assessor, 194.
of county commissioners, 194.
of witnesses, 114.
of juries, 195.
costs, how taxed, 195,

fees may be required in advance, 195,

fees in advance may be refused, when, 195.
not entitled to fees, when, 195,

officer taking illegal fees, 195.

officers required to keep public fee table, 195.

fees of bailiffs to be appointed by court, 196.

U. S. revenue stamps charged extra, 196.

prosecuting attorney, 196.

oath to be taken, 196.

duty of disbursing officer, 196.
acts repealed, 196,

to take effect, when, 196.

FENCES, 197.

kind of fences lawful, 197.
amendment to laws of 1865-6, 197.
act to take effeot, when, 197.

HIGHWAYS AND BRIDGES, 198.

unlawful to obstruct or plow up, 198.

persons so offending liable, 198.

duty of road supervisor, 198.
complaint in behalf of people, 198.

conviction on behalf of people, 198.

duty of district attorney, 199,

acts in conflict repealed, 199.
act to take effeot, when, 199*

county commissioners have power to locate and establish high
ways, when, 199,
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HIG.HW AYS AND BRIDGES,-Cbntin-wd. 
' 

if •persons shall feel aggrieved, 200, 
-appointme¼}t of viewers, 200. 
'-duty .of viewers, 200. 
•report of majority of, 200.
persons remonstrating shall give security, 200.

· ·act to take effect, when, 200.

-1·USTICES COURTS, 201.
an act to amend an act approved January 4th, 1866, 201. 
power of justice, 201, 
proceeding, 201. 
non•payment of rent, 201. 
notice to quit, 201. 
who may bring action, 202. 
complaint in writing, 202. 
proceQding may be had· before, 202 . 

. time for appearance, 202, 
no adjournment except, 202. 
if found guilty, 202. 
set off, 202. 
warrant of removal can be executed only in the day tJme, 202
appeal shall enspend prooeedings, 202. 
trial of appeal, 202 .• 
cost of, 202. 
acti to take effect, 202. 

;LOGS AND LUMBER, 203. 
repeal of c�apter 47, of. the general laws of 1862-3 entitled " an

act to secure the free passMe of logs and lumber .dowu the 
several rivers of this territory,.203. 

act to take effect, 203. 

jLOST GOODS AND ESTRA YS, 204. 
no person shall take up estrays except, 204. 
durin� what months, 204. 
shall give no�ice, 204. 
marks and brands, 204 . 

.. justice to issue warrant, 205. 
proceeding of appraisers, 205. 

_ justice to poet notice, 205. 
to transmit.copy of affidavit, 205. 

· ;ecord to"be"kept, 205.
· when· two· or more animals are taken up, 206,
, w.hen,person shall appear and make claim to, 20G . 
. if entry be not claimed •within ooe ye_ar,.206, 
;r the value exceeds fifty dollars, 206, 



INDEX.

LOST GOODS AND ESTRAYS- Continued.

money deposited with county treasurer, 207.
justice to deliver certificate to, 207.
fees allowed, 207,

manner of taking up to., lost goods, 208.
persons not authorized, 208.

persons neglecting to advertise, 208.

attempt to conceal lost goods, 208.

effacing brand or marks, 208.

justice of peace failing to pay over moneys arising from sale, 209.
person taking up estray may work and use in prudent man*
ner, 209.
if estray die or be stolen, 209.
place of sale, 209.
repeal of chapter, 209.
act in force and effect, 209.

MANDAMUS, 210.

writ of mandamus, 210.
what plaintiff must state, 210.
when discretion is left to inferior tribunal, 210.
may be issued, 211.

pleadings and proceedings, 211.

filing of complaint, 211.
upon examination of complaint, 211.
upon filing of order, 211.
defendant may state in answer, 211.
trial of issue joined, 211.
writ shall merely command, 211.
writ shall be direoted to defendant, 211.
court may proceed by attachment. 211.

during the pendancy of action, 212.
when people are a party, 212.
action shall not lie, 212.

aot to take effect, 212.

MEDICAL PROFESSION, 212.

unlawful to practice unless, 212.

punishment for violation prescribed, 213.

act to take effect, 213.

OCCUPYING CLAIMANTS, 214.

when occupant, under color of title has made valuable improve*
ments, 214.

what complaint must state, 214,

issue may be joined, 214.
judgment if in favor of oocupying claimant, 215.



INDEX.

OCCUPYING CLAIMANTS— Continued.

rules of practice in such cases, 215.

the purchaser in good faith at any judicial tax sale,
215.

if claimant has committed any injury, 215.

an occupying claimant may at any time file complaint,
215.

if defendant shall appear, 215.
act to take effect when, 215.

PARTITION OF LANDS, 216.

when object of action is to effect, 216.

if number of shares are known, 217.
creditors hating specific lien, 217.

answer of defendants, 217.

when two or more plaintiffs may reply, 217

parties must exhibit, 217,

if statements are not contradicted, 217.
court to appoint commissioners, when, 217,

,duty of commissioners, 218.

when premises to be sold, 218.

commissioners to give security, 218.

after sale commissioner must report, 216.

conyeyances to be executed, when, 218.

conveyances valid against whom, 218.

if sales disapproved, 218.
when partition of land is deemed proper, 219.

•report must be in writing, 219.

when partition can be made of part of premises, 219.

report of commissioners may be set aside, 219.

report of commissioners if confirmed, 219.
when parties in interest are notified to appear, 219.

judgment of partition, presumptive evidence, subject to, 219

costs in partition, 219.
person claiming to hold incumbrance, 220.

if estate for life or years exists, 220.
contingent or equitable interests, 220.

court shall make orders respecting, 220.

questions of title arising. 221.

proceedings herein shall not be joined, 221.

rules of pleading and practice, 221.

aot to take effect, 221.

POOR.
county commissioners, overseers, 221,

duty of, 221.

suits, how brought, 222,

,duty of every county, 222,

legal settlements, 222.



INDEX.

POOR— Continued

overseers to have oversight and care of, 223, . -

duty of overseer, 223.

commissioners may allow and pay, 224.
duty on complaint, 224.

poor book, 224.

when any poor person shall suppose he or she is entitled, 224.
when commissioners are unable to determine last residence, 225
any person entitled to temporary relief,' 225.
justice to issue warrant, when, 225.
on removal to another county, 225.
appeal may be made, 225.
to be heard at next term, 225.
when order for removal is defective, 226.
when removed by provisions of this act, 226.
overseers to make return, 22G.
pay of overseers, 226.
when overseer shall remove out of his proper county, 22C.
accounts of overseers, 226.
when poor non-resident is lying sick, 227.
if non-resident die poor, 227.
to call an election, lawful, for what. 227.
county asylum, 227.

duty of superintendent, 227.

appointment of physician, compensation, 227.
to bind out poor children, 227.
to raise money for certain purposes, 227.
shall order who to be removed to such asylum, 228.
superintendent to give bond, 229.
when poor children cannot be bound out, 229.
the education of such children, 229.
asylum may be discontinued, 229.
disposal of property, 229.
tax for support of poor, 229.
decisions of justice .may be appealed from, 230.
board of visitors, 230.

unlawful to send pauper out of county, 230.
misdemeanor, 230.
all acts in conflict, 230.
tb take effect, 230.

PRAIRIE FIRES.
persons willfully setting fire, 231.
setting fire to secure themselves, 231.
lawful to set fire during what time, 232.
no property exempt from seizure and sale on execution, 23_.
acts in conflict, 232.
to take effect, 232.



INDEX.

ROADS.

commissioners have power to vacate, 232.

commissioners how governed, 233.

act to take effect, 233.

REVENUE, An Act Concerning, 263.

property exempt from taxation, 263.

property subject to taxation, 264.

the term " credits," 265.
property shall be listed and valued each year, 265.

fruit and ornamental trees, 265.
blank forms to be furnished, 265.
list shall contain, 266.
list to be signed and sworn to, 266.
when person fails to make statement, 266.

property to be valued by, 267.

oath of assessor, 267.
who shall list property, 268.
commission merchants, 268.

property to be listed, assessed and taxed where, 268.
listed property for another, 268.
in relation to companies or incorporations, 269.

duty of auditor, 269,

duty of county commissioners, 270,
persons doing business in more than one county, 270.
insurance companies, 270.

depreciated bunk notes, 271.

deduction allowed, 271.

defining merchant, 271.
held as manufacturer, 272,

assessment roll, when to be made out, 272.
form of, for lands, 272.
form of, for lots, 273.
form of, for personal property, 274.
if person refuses to list, 275.
board of equalization, 275.
clerk to make abstract, 275,
territorial board of equalization, 276.
rate of general territorial tax, 276.
auditor to transmit statement, 277.

meeting of county commissioners, 277.
general territorial tax rate, 277.

clerk to make list, 277.
list by whom kept, 278.
form of list, 279.
entry to be made on tax list, 280,



INDEX.

REVENUE— Continued.
county treasurer oolleotor of taxes, 280.

warrants receivable, 280.

treasurer to make duplicate receipts, 280.

form of tax receipt, 282.
county clerk of to compare receipts and list, 283.
receipts to be numbered consecutively, 283.

duty ot treasurer as tax collector, 283.

duplicate receipts delivered to whom, 284.
form of cash book, 285.

clerk to keep duplicate cash book, 286.
errors on assessment roll or tax list, 286.
demand for taxes not necessary, 286.
taxes become delinquent when, 286.

penalty of delinquent tax, 286.

taxes upon real property a lien, 286.

distrained goods kept at expense of owner, 287.

in case treasurer be resisted or impeded, 287.
shall continue to receive payment of taxes until, 28"
duty of collector, 287,

treasurer shall give notice of sale, 288.
shall offer for sale, 288.

highest bidder, 288.

homestead, 289.

persons bidding failing to pay, 289.

filing returns of sale, 289.

descriptions entered numerically, 289.
form of treasurer sale book, 290,

purchaser entitled to certificate, 291.

form of certificate, 291.

fee for certificate, 292.

private sale, 292. \
may redeem land sold for tax, 292.
undivided land sold, 293.

partial redemption, 293.

if it be not redeemed for two years, 293.
conveyance how made, 293.

form of deed, 293.

sale shall not be invalid, if
,

294,

certificate to be cancelled, 294.

land sold wrongfully, 295.

p«dler, tax on, 295.

pedler, license of, 295.

peddling without license, 295.

treasurer shall pay over funds, when, 295.

if they willfully fail to settle, 296.
treasurer shall settle with county commissioners, 296



INDEX.

BEVENU E— Qmtinued.

lands becoming taxable for first time, 296.

warrant books, 297.

form of, 298.

substituting warrants or orders for cash, 299.

intent to defraud the territory, 299,

dereliction of duty, 299.
persons keeping dogs, 299.

dog tax a perpetual lien, 300.

person not liable to prosecution for killing dogs, 300.
county treasurers, 300.

■hall keep his office, when, 300.

shall keep account, 300.

treasurer to make duplicate receipts, 301.

books, accounts &c. subject to inspection, 301.

warrants on which interest is due, 301.

when he pays county order, 301.

when warrant exceeds amount due, 301.

county treasurer may appoint deputies, 301.

persons desiring to pay a portion of tax, 302.

make sale of delinquent lands, 302.

on going out of office, 302.

if county treasurer fail to, 302.
suit against delinquent county treasurer, 302.

county commissioners may require what, 302.

treasurer shall not purchase; warrants at a discount, 303.

interest on county warrants, 303.

if treasurer loan any money belonging to county, 303.
shall make out a joint detailed exhibit, 304.

contents of same, 304.

if money belonging to public be used, loaned or embezzled by
any public officer, 304.

incurring greater expense than can be provided for by annual

tax, 305.

duty of territorial auditor, 305.
publication of law, 305.

repeal of chapter 24, laws of '65-6, 306.
act to take effect, 306.

SCHOOLS 833.

election of territorial superintendent, 233.
vacancy, how filled, 233.
oath of superintendent, 233.
superintendent to keep record, 234.
report of, 234.
to grant certificates, 234.
compensation of, 2S4.

20
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SCHOOLS— Continued.

duties of, 234.

distribution of superintendent's report, 235.

territorial teachers institute, 235.
election of county superintendent, 235..

to take oath and giye bond, 236.
his duties, 236.

judge of probate to pay school moneys, 237.
apportionment of school money, 237.
further duties of county superintendent, 238.

public examination, 238.

formation of school districts, 238.
when to deliver up books &c. to successor, 339
county commissioners to fill vacancy, 239.
report of county superintendent, 239.

School District Meetings, 240.

powers of electors, 240.
who entitled to vote, 240.

challenging voters, 240.

oath, 240.

organization of districts, 241.

when district organized, 241.

officers of district, 242.

bodies corporate, 242.

annual meeting, 242.

notices to be giyen of special meetings, 342.

length of school terms, 243.

duties of director, 243,

District Clerk, 243.

to record acts' of district board, 243.
to be clerk of district meeting, 243.
to give notice of meetings, 243.

to draw orders on treasurers, 244:

to deliver list of property to whom, 244.

to make out tax list, 244.
to make report. 244.

report, 244.

if district lies part in two counties, 245,
treasurer to give bonds, 245.

in case of failure to giye bonds, 245.
duties of treasurer, 246.
forfeiture of boHd, 246.

money lost, 246,

treasurer to make report, 246.

district board, 246.

duties of, 246.
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SCHOOLS— Continued

to hire teachers, 247.
to provide appendages, [247.
to whom free, 247.

branches to be taught, 247.

vacancy in district board, 247.
revenue, 247.

amount of tax to be raised, 247.
manner of raising tax, 248.

on what property to be assessed, 248.

what tax list to contain, 248.
when district board to apportion taxes, 248.

collection of taxes, 248.
force of warrants for collection of taxes, 249.

correction of tax list, 250.

payment of tax by tenant, 250.

duty of register of deeds, 250.

ScJiook— Graded.

establishment of, 250.

powers of board of directors, 250.

funds of union district, 251.

union district may levy tax, 251.

clerks of union district, 251.
to make report, 251.

treasurer of, 251.

duty of, 251.

what schools to receive public funds, 251.

single district may establish graded schools, 251.

county treasurer to collect moneys, 252.

miscellaneous, 252.

when teacher to make report to district board, 252.
penalty for clerk signing false report, 252.

penalty for district officer neglecting to deliver up books etc. to

successor, 252.

in case of judgment against school district, 253.
in what cases justices of peace shall have jurisdiction, 253.
compensation of school officers, 253.

penalty for district officers refusing to qualify, 253.

fines and penalties how collected, 253.

in case of money being donated for school purposes, 253.

School Forms, 254.

of notice for first district meeting, 254.

of notice of annual district meeting, 254.

of order on district treasurer, 254.
of bond on district treasurer, 255.
of warrant for collection of district tax, 255,



INDEX,

SCHOOLS— ed.

of vouchers, 255.

of contract between distriot and teacher, 256.
of annual report of district treasurer, 256.
of report of district clerk to county superintendent, 256.
form of report of district clerk to county uuperintendant, 257.
of teachers certificate, 257.

of deed of school property, 257.
repeal of certain acts, 258.
to take effect, 258.

SECOND JUDICIAL DISTRICT, 259.
an act to attach parts of the territory of Dakota to. the second
judicial district, 259:
portion of territory attached, 259..
to take effect, 259.

SERVICE OF PROCESS, 260.
when service of process shall be necessary outside of oounties i

where courts are held, 260.

provisions of this act shall apply, 260.
to take effect, 260.

SUPREME COURT, 261.

when to be held, 261.

either party have right to continuance, 261.
repeal, 261.

to take effect, 261.

TAXES.

an act in relation to taxing real and personal property, 292.

shall be listed, when, 262.

equalizing value of property, 262.
to take effect, 262.

TIMBER.
an act to encourage the growth of, 306,

number of acres, 306.

amount of exemption, 307.

exemption to continue in force, 307.
change of ownership, 307.

acts in conflict, 307.
to take effect, 307.

TOWNSITKS, 307.

when land shall haye been settled and entered as a towneite, 308,
duty of person entering, 308.
to take effect) 308.



INDEX.

Special and Private Laws.

ALBANY COUNTY, an act to organize 311.

portion of territory described, 311.

officers appointed, 311.

count; commissioners may fill vacances, 312.
governor may appoint notaries public, 312.

county seat, 312.

power of county commissioners regarding fees, 312.

aet to take effect, 312.

ALBANY AND CARBON counties, 313.
an act constituting them a part of the second judicial district, 313
portion of territory designated, 313.

one regular term of district court, 313.
in addition to said term, 313.

if the judge shall appoint an additional term, 313.
authorized to appoint clerk, 314,

commissioners authorized to leyy tax for, 314.

per diem of judge, 314.

cases now pending, 314.

not to conflict with the courts now holden in Laramie county,315
Carbon county attached to Albany for, 315.
Carbon and Albany counties attached to Laramie for, 315.

to take effect, 315.

ALLEYS AND STREETS IN YANKTON, 315.
to vacate in Witherspoon's addition 315.

description of alleys and streets vacated, 315.
to take eftect, 315.

An Act to vacate portion of alleys in block number 16, 316.
portion of alley, 316.

when owners desire to close up, 316,

acts conflicting repealed, 316.

to take effect, 316.

BRIDGE, UNION COUNTY.

an act authorizing the keeping in repair of the military bridge
across the Big Sioux river, 317.
who are authorized, 317.

to take effect, 317.

CHEYENNE CITr DEBT, 318.
an act to authorize the funding of, 318.
power of city council, 318,
interest on bonds, 318.



INDEX.

CHEYENNE CITY DEBT— CmUmaed.

an advalorum tax, 318.

salary of city attorney fixed by, 319.

CHEYENNE CITY, INCORPORATION, 319.

amendment, 319.

power of city council by ordinance, 320.

act to take effect, 320.

CARBON COUNTY, an act to organize, 321.

portion of territory embraced, 321.

officers appointed. 321.

county commissioners may appoint, 321.

governor may appoint, 322.

location of county seat, 322.

power of county commissioners, 322.

act to take effect, 322.

FERRIES ON RED RIVER, an act, 322.

must file written application for franchise, 322.

duty of register of deeds, 323.

duty of commissioners, 323.

applicant shall pay, 323.

person suffering damage, 323.

rates for crossing, 324.

duty of ferryman, 324.

duty of county treasurer, 324.

failure of ferry owner, 324.

act to take effect, 324.

JAIL- YANKTON COUNTY, 325.
an act authorizing raising money, 325.

sum authorized to be raised, 325.

sum authorized to be raised by loan, 325 .

authorized to issuo bonds, 325.

discount to be disposed of 325.

duty of county clerk, 326.

money how applied, 326.

to pay interest, 320.
redemption of bonds, 326.
actions of commissioners, governed how, 326.
acts repealed, 326.
to take effect, 327.

.LARAMIE CITY, an act to incorporate, 327.

government of city vested in, 327.
powers of council by ordinance, 327.
council to hold meetings, 328.
quorum, 328.



INDEX.

LARAMIE CITY— Continued.

member of council not'eligible, 329.

not to be interested in any contract, 329.

mayor to preside, 329. .

duties of mayor, 329.
in case of death or absence of mayor, 329.
additional officers, 329.

duty of treasurer, 329.
marshal as chief of police, 330.

marshal as ex-officio collector, 330.

of deeds and conveyances for land sold for taxes, 330.
bonds of treasurer and marshal, 331.

oath of mayor, aldermen etc., 331.
salary of, 331.

election for city officers, 331.

qualifications of voters, 331.
officers of said city appointed, 331.
act declared a public act, 332.

to take effect, 332.

LARAMIE COUNTY, FEES, 332.

commissioners shall have power. to inorease, 332,

act to take effect, 332.

ROADS, YANKTON COUNTY,

to re-locate territorial road, 335.

description of road, 335.
enrolling clerk, duty of, 335.
act to take effect, 335.

LINCOLN COUNTY—ANIMALS.

an act to prohibit from running at large, 333.

persons owning liable to party injured, when, 333.

who considered owner, 333.

parties sustaining damage, 334.

may restrain and keep in custody, 334.

shall prove amount of damage, 334.

when defendant is not owner, 334.

this act shall govern, when, 334.

to take effect, 334,

TERRITORIAL WARRANTS, 336.

an act to provide for the payment of certain indebtedness, 336.

treasurer authorized to pay, what, 336.

nothing in this act, 336.
to take effect, S36.
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TOWNSHIPS-UNION COUNTY, 837.

an act to divide the township of Jefferson, 837.

portion described to be known as Civil Bend township, 837.
officers appointed, 337.

this act shall not be construed as to impair, 338,

to take effect, 338.

YANKTON-AN ACT TO INCOKPOKATE, 338.
portion described, 338,

vested with powers, 339.

legislative authority, 339.

who shall vote, 339,

manner of election, 339.
challenging, 339.

eligible to office, 339.

elections held, when, 339.

commissioners appointed, 339.

mayor to issue proclamation, 339.

opening and closing of the polls, 340.
other officers of city, 340.
duty of mayor, 340,

power of city council, 340.

fire companies, establishment of, 341,

keeping, and sale of gunpowder, 341.
exhibitions, shows, theaters, and intoxicating liquors, 341.
council shall be judge of qualifications, 341.
mayor shall preside at meetings, 341.

in case ot death or resignation of mayor, 341 .
ordinances passed shall be recorded, S41 ,

duty of clerk, 341.
oath of city officers, 342,

salary of mayor and aldermen, 342.
bond of treasurer, clerk, &c, 342.
treasurer, ex-officio collector, 342.

marshal, ex-officio assessor, 342.

marshal, conservator of the peace, 342,

council to make statement, 342.

act declared to be a public act, 343.

keeping of public money, 343.

power to remove cemetery, 343.

act to take effect, 343.

27*
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Joint Resolutions and Memorials.

OINT RESOLUTIONS AND MEMORIALS.

for an appropriation to pay for publishing revenue law, 345.
for an appropriation for the payment of enrolling clerk, 346.
for an appropriation to erect a capitol building, 347.

for an appropriation to codify the laws, 348.

for the survey of the vacated portion of the Fort Randall military

reservation, 349.

requesting the appointment of Hon. W. W. Brookings to the
office of governor, 351.
asking relief for certain bands of destitute Indians, 352.
asking for the removal of the Pembina band of Indians, 352.
asking for an additional land district on the Missouri River in

Dakota, 354.

asking for an additional land office to be located in the valley of

the Red River of the North, 355.
asking for the establishment of a mail route from Vermillion to
Bloomingdale, Clay Co., Dakota Territory, 357.

asking for the extension of the Sioux City and Pacific Railway
to Yankton, 358.
for a grant of land to aid in the construction of a railroad from
Yankton to Columbus, Nebraska, 359.
for a grant of land to the Minnesota and Missouri Railroad Com
pany, 360.

praying for the removal of Fort Dakota to a point sixty-five miles
further up the Big Sioux River, 362,
protesting against the transfer of the Indian Bureau to the War
Department, 363.

asking for an appropriation to construct a wagon road from Fort
Abercrombie down the Red River of the North, 365.
for the establishment of a wagon road from Yankton to Spirit
Lake, Iowa, 366.

vacating the territorial road from Yankton to the lower ferry on
James River, 367.
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