NORTH DAKOTA ADMINISTRATIVE CODE

Supplement 344

April 2012

Prepared by the Legislative Council staff
for the
Administrative Rules Committee






TABLE OF CONTENTS

o e R YRR 1 0 1 ) EAS— | (|]F] E— 1
State Department of Health...................cocooiiiiiiiiiii e, 11
Industrial CoOMMISSION ........ccooiiiiiiiiiieeeicieee e e e e e e ee s e e e e 99
State Board of PREIMIBCY .......ocsmsommunsmmsnmnsassnporpismss i il s 135
Public Service COMMISSION.............oeeiiiiiiiiiiiee e e et e e e e 165
Roal Estate COMMISSION...........oimirmnsmmssastessssnronsinmmsssisesbtrosessosses gl Bis s 169
Public Employees Retirement System..............cccccoveieiiiiiiiiiiiieeeeeeccecc, 177
Department of HuUmMan ServiCes ..............occoiiiiiiiciiiiiiieeee e 219
Board of Social Wk EXaMINEIS.........cosemmrmssoms shisopsbosssossvsri it gess 293
Workforce Safety and INSUrance .................coooovviieeiieiiiiiieeeee e 301
Agricultural Products Utilization Commission ...............cccccoeevviiiivieceencciennn. 343

Board of Clinical Laboratory Practice ..............ccccccceviiiiiiiiiiiiiiiiiiieiieee 359












CHAPTER 10-16-02

10-16-02-07. Sales commission and bonus.

i

The lottery shall credit a retailer’s account for:

a.

A sales commission of five percent of the retail price of a ticket sold
or otherwise issued by the retailer;

A sales commission of five percent of the amount of an initial or
renewal subscription sale that is transacted through the lottery on a
subscription application form that is issued by the retailer’s terminal
or procured from the retailer with the retailer’s license number on
it. The retailer must be currently licensed when the subscription
application form is processed by the lottery. There is no sales
commission on the value of a prize on a winning subscription
play that automatically extends a subscription period according to
subdivision a of subsection 10 of section 10-16-03-08.1; and

A sales bonus for selling a ticket with a winning play, or for an initial
or renewal subscription sale described by subdivision b, including
an extended subscription period, that has a winning play, for a
game as stated below. However, the retailer must be currently
licensed when a draw is conducted that results in the winning play
of a ticket or when the winning subscription play is validated. If the
winning play for POWERBALL® has the power play option, or the
winning play for MEGA MILLIONS® has the Megaplier® option, or
the winning play for HOT LOTTO® has the triple sizzler option, the
retailer's account must also be credited for an additional bonus as
stated below:

Prize Bonus Additional Bonus

POWERBALL®
Grand prize $50,000 Additional $50,000 with power

play



$206,006
$1.000,000

$10,000
MEGA MILLIONS®
Grand prize

$250,000

$10,000
HOT LOTTO®
Grand prize

$10,000
WILD CARD 2®
Grand prize
$5,000
2BY2®
Grand prize
$22,000
$44,000*

$2;500
$5.000

$500

$50,000
$2,500

$500

$5,000

$500
$2,000

$250

$500
$1,000

Additional $2;566 $5.000 with

power play
Additional $500 with power play

Additional $50,000 with
Megaplier®

Additional $2,500 with
Megaplier®

Additional $500 with Megaplier®

Additional $5,000 with triple
sizzler

Additional $500 with triple sizzler

*Tuesday draw double grand prize winning play on a qualifying

multi-draw ticket.

2. The lottery may credit a retailer's account for a fixed or graduated sales

commission or bonus for a special promotion, including power play,

- Megaplier®, and triple sizzler, that the lottery conducts for a certain
period of time based on parameters set by the lottery.

History:

Effective February 1, 2004, amended effective January 1, 2006;

January 3, 2008; January 31, 2010;_January 15, 2012.
General Authority: NDCC, 53-12.1-13
Law Implemented: NDCC 53-12.1-02, 53-12.1-03, 53-12.1-13



CHAPTER 10-16-04

10-16-04-01. Game description. To play POWERBALL®, a player selects
five different white numbers, between one and fifty-nine, and one additional red
number (powerball) between one and thirty-nine thirty-five. The additional number
may be the same as one of the first five numbers selected. The price of a play is
ene-doltar two dollars. A grand prize is paid, at the election of a winning player
or by a default election made according to these rules, either on an annuitized
pari-mutuel basis or as a cash lump sum payment of the total cash held for the
prize pool on a pari-mutuel basis. A set prize (cash prize of twe-hundred-thousand
one million dollars or less) is paid on a single-payment cash basis. Draws are held
every Wednesday and Saturday.

History: Effective February 1, 2004; amended effective November 8, 2005;
January 4, 2009; January 15, 2012.

General Authority: NDCC 53-12.1-13

Law Implemented: NDCC 53-12.1-13

10-16-04-02. Expected prize pool percentages and odds. The minimum
grand prize is twenty forty million dollars and is paid on a pari-mutuel basis. Except
as provided by rule, a set prize must be paid according to these matches per play
and prize amounts with these expected prize payout percentages:

Matches Prize Pool Percen
Per Play Prize A d to Priz Odds***
5 white + 1 Grand prize 65-06%* 4:495;249,654
red 63.95% 1:175,223.510
5 white + 0 $200,060 8% 19.40% 154381433
red $1.000.000 1:5.153.633
4 white + 1 $10,000 277% 1.54% +723:145 1:648.976
red
4 white + 0 $100 4-05% 0.52% 449,636 1:19.088
red
3 white + 1 $100 4-46% 0.82% 4+143-644 1:12.245
red
3 white + 0 $7 3-96% 1.94% 4359 1:360
red
2 white + 1 $7 4+78% 0.99% 478+ 1:706
red
1 white + 1 $4 6-48% 3.61% +423 1:111
red
0 white + 1 $3 $4 9-2% 7.22% 462 1:55
red

Overall odds of winning a prize on a ene two dollar play are +:35-++ 1:31.85.



*x*Reflects the odds of winning and probable distribution of winning tickets in and
among each prize tier, based on the total number of possible combinations.

History: Effective February 1, 2004; amended effective November 8, 2005; April 1,
2008; January 4, 2009; January 15, 2012.

General Authority: NDCC 53-12.1-13

Law Implemented: NDCC 53-12.1-13

10-16-04-03. Probability of winning. Repealed effective April 1, 2006.

10-16-04-04. Prize pool and payment.

L

The prize pool for all prize categories must consist of fifty percent of
each draw period’s sales after the prize reserve account is funded.

The prize money allocated to the grand prize pool must be divided
equally by the number of plays that win the grand prize. If the grand
prize is not won in a draw, subject to any restrictions by the game group,
the prize money allocated for the grand prize must roll over and be
added to the grand prize pool for the next draw. If a new high grand
prize is not won in a draw, the prize money allocated for the match 5
bonus prizes must roll over and be added to the match 5 bonus prize
pool for the next draw.

If there are multiple grand prize winning plays during a draw, each player
selecting the annuitized option prize, then a winning play’s share of the
guaranteed annuitized grand prize must be determined by dividing the
guaranteed annuitized grand prize by the number of winning plays.



& 4.

A grand prize must be paid, at the election of the winning player made
within sixty days after the player becomes entitled to the prize, with
either a per winning player annuity or cash payment. If the payment
election is not made by the player within sixty days after the player
becomes entitled to the prize, then the prize must be paid as an
annuity prize. An election for an annuity payment made by a player
may be changed to a cash payment at the election of the player until
the expiration of sixty days after the player becomes entitled to the
prize. Otherwise, the payment election is final. Shares of the grand
prize must be determined by dividing the cash available in the grand
prize pool equally among all winning plays of the grand prize. A
player who elects a cash payment must be paid the share in a single
cash payment. A player who elects an annuitized prize must be paid
annually in thirty graduated payments with the initial payment being
made in cash, followed by twenty-nine payments (increasing each
year) by a rate determined by the game group funded by the annuity.
Annual payments after the initial payment must be made by the lottery
on the anniversary date or if this date falls on a nonbusiness day, then
the first business day following the anniversary date of the draw of the
grand prize winning numbers.

The lottery may not pay a grand or set cash prize until after it receives
authorization from the MUSL. The lottery may pay the prize before it
receives the funds from the MUSL.

The prize pool percentage allocated to set prizes must be carried
forward to a subsequent draw if all or a portion of it is not needed to
pay the set prizes awarded in the current draw.

History: Effective February 1, 2004; amended effective November 8, 2005; April 1,
2008;_January 15, 2012.

General Authority: NDCC 53-12
Law Implemented: NDCC 53-12

113
1-13

10-16-04-06. Power play option.

1.

The power play option is a limited extension of the POWERBALL®
game and is conducted according to the game group’s game rules.
The option offers the owner of a qualifying play a chance to muttiply-or

mcrease the amount of a set prlze A—mafeh—S—bemas—pﬂze-ts—awarded




2. A qualifying play is a single POWERBALL® play for which the player
pays an extra one dollar for the power play option. Pewerplay-doesnot

4:- 3. A prize awarded must be paid as a lump sum set prize. Instead of the
normal set prize amount, a qualifying power play which wins one of

the eight lowest set prizes (excluding the jackpot) will pay the amounts
shown below when-matehed-with-the-power-play-number-drawn:

POWERBALL® Pays Instead

Prize

ount

With

Power

atches Per  Set Prize Play
Play Amount  Purchase

5 white + 0 red

$200,006 $1,006,066
$1.000,000 $2.000,000

4 white + 1 red $10,000 $506-066 $40-006  $36-000 $20.000
$40.000
4 white + 0 red $100 $5660 $200 $4060 $366 $266
3 white + 1 red $100 $560 $200 $466 $366 $260
3 white + 0 red $7 $35 $14 $28 $24 $14
2 white + 1 red $7 $35 $14 $28 $24 $14
1 white + 1 red $4  $20 %12 $16 $12 $8
0 white + 1 red $3 %4 $158%12 $12 $ $6

Rarely, under the game group’s limitation of liability rules, a set prize
amount may be less than the amount shown. In that case, a the eight
lowest power play prize prizes will be a-muitiple-ef-two-through-fivefor
the-new-set prize-amount-for-the-seventowest-setprizes changed to
an amount announced after the draw. For example, if the match 4+1

set prize amount of ten thousand dollars becomes five thousand fifty
dollars under the game group’s rules, a power play player winning that

8



prize amount when-a—"4"-has-been-drawn would win twenty thousand
two-hundred dollars ($5;050-¢4). 5Fhe—mateh—5+9—pﬂze-may-be-redﬁeed

Probability of Priz

Power Play Increase
5% P . 5 ind
4X~Prize-won-times4 4
X —~Prize-won-times3 4
X Pri I 5 ind

History: Effective February 1, 2004; amended effective November 8, 2005; April 1,
2008; January 4, 2009; November 1, 2010; January 15, 2012.

General Authority: NDCC 53-12.1-13

Law Implemented: NDCC 53-12.1-13
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CHAPTER 33-06-04

33-06-04-11. Vaccines. Administrative charges by physicians, private or
public clinics, and hospitals for the administration of any vaccine and-bielogicals
obtained atne-cost from the state department of health fef-aﬁy-pahem—whe-os—ﬂet—a

medicaid-recipient th he f for chi are limited to

no more than the charges establlshed by the federal regional fee caps as set forth
in 59 Federal Register 50235 (October 3, 1994).

History: Effective January 1, 1990; amended effective December 1, 1993;

January 1, 2008; April 1, 2012.
General Authority: NDCC 23-01-04.2, 28-32-02

Law Implemented: NDCC 23-01-04.2

13



CHAPTER 33-30-01
33-30-01-03. Definitions.

1. "Board eligible" means having completed an application for licensure,
paid the required fee, and met the necessary education requirements.

2. "Certified foed-safety professional - food safety" means a person who,
by education and experience in food safety, is qualified, licensed,
and limited to inspecting retail food, food service, food production
or food manufacturing facilities, or conducting plan reviews for such
establishments.

3. "Continuing education unit" means ten contact hours earned in
continuing education courses, seminars, workshops, and college
courses. Ten hours of contact equals one continuing education unit.

4. "Environmental health practitioner" means a person who, by
environmental health science education and experience, is qualified
and licensed to practice environmental health.

History: Effective May 1, 2004; amended effective April 1, 2012.
General Authority: NDCC 43-43-04

Law Implemented: NDCC 43-43-04

14




CHAPTER 33-30-02
INITIAL LICENSURE AND RENEWALS

Section

33-30-02-01 Licensure Application

33-30-02-02 Licensure Renewal

33-30-02-03 Fees

33-30-02-04 Qualifications and Requirements for Licensure as an
Environmental Health Practitioner

33-30-02-04.1 Qualifications and Requirements for Licensure as a Certified
Professional - Food Safety

33-30-02-05 Reciprocity

33-30-02-06 Requirement for Licensure

33-30-02-03. Fees. The following fees must be paid in connection with
environmental health practitioner and certified feed-safety professional - food safety
applications, renewals, and penalties:

1. Application fee for an environmental health practitioner and certified

food-safety professional - food safety license - $50.00.

2. Renewal fee for an environmental health practitioner and certified food

safety professional - food safety license - $15.00.
3. Late renewal penalty fee per month - $2.00.
4. Duplicate or changed license fee - $10.00.

Licensure and renewal fees for a partial licensure period must be assessed on a
prorated basis.

History: Effective February 1, 1988; amended effective January 1, 1993; May 1,

2004; April 1, 2012.
General Authority: NDCC 43-43-04

Law Implemented: NDCC 43-43-04

33-30-02-04.1. Qualifications and requirements for licensure as a

certified food-safety professional - Food safety.

1. The candidate must complete an application for licensure and pay the
required application fee.

2. The candidate must meet at least one of the following criteria in_the
"degree" or "experience" track:

a. Degree track:

(1) A baccalaureate degree in an accredited environmental
health or food science curriculum or a baccalaureate in

15



physical, chemical, or biological sciences, including at
least thirty semester hours or forty-five quarter credits in a
physical, chemical, or biological science, or a degree beyond
baccalaureate in environmental health or in a physical,
chemical, or biological science;

(2) b W ree with at lea 0 _years' experienc
foo ion; or

(3) A bachelor’s degree and possession of the NEHA REHS/RS
credential.

b. A-high-sehoetdiptoma-er-GED-and: Experience track:
(1) An associate’s degree: and

(2) fFive Four years of progressive experience in food safety
work: and Sueeessful successful passage of the certified
professional food manager (CPFM) or food safety managers
certification examination (FSMCE)—ef, _supersafe mark
examination, or servsafe examation; or

2y (3) A high school diploma or general educational development
and five years of progressive experience in food-related
work, and successful passage of the certified professional
food manager (CPFM), food safety managers certification

examination (FSMCE), supersafe mark examination, or
servsafe examination.

The candidate must pass the national certified feed-safety professional
- food safety (GFSP CP-FS) examination administered by the national
environmental health association or equivalent. Persons meeting the
requirements in subsections 1 and 2 who have not yet passed the GFSP
CP-ES examination will be considered board eligible. A person who is
board eligible may work in the field of food safety but such work must be
under the direction and supervision of a licensed certified food safety
professional, doctor of veterinary medicine, medical doctor, doctor of
osteopathy, dentist, registered sanitarian, or registered environmental
health specialist. A person who is board eligible may work under the
supervision of those previously listed for no more than a total of five

16



years after which such person may work in the field of food safety only
after passing the €FSP CP-FS examination.

History: Effective May 1, 2004;_amended effective April 1, 2012.
General Authority: NDCC 43-43-04
Law Implemented: NDCC 43-43-04

17



CHAPTER 33-30-05

33-30-05-03. Hearings and disciplinary proceedings - Appeals.

1

Upon receipt of a written and signed complaint that alleges that a
licensee practicing in this state has engaged in unprofessional conduct
as defined under section 33-30-05-02 and which sets forth information
about which a reasonable person might believe that further inquiries
should be made, the state health officer shall investigate the matter.

If the investigation reveals grounds to support the complaint, the
advisory board shall initiate a disciplinary action by serving upon the
licensee by certified mail a complaint setting forth the allegations upon
which the action is based specifying the issues to be determined.

If a written response contesting the allegations is not received by the
board within twenty days of service of the complaint, the allegations
are deemed admitted and appropriate disciplinary sanctions are to be
imposed.

If a disciplinary action has been initiated as provided in subsection 2,
the state health officer may offer to meet with the licensee informally for
the purpose of determining whether the disciplinary action, including
imposition of appropriate sanctions, can be resolved by mutual
agreement.

If an informal agreement cannot be reached, or the state health officer
elects not to offer the licensee an opportunity for informal resolution
of the matter, the licensee is entitled to a hearing under North Dakota
Century Code chapter 28-32. Appeal from the board’s final decision
may be taken in accordance with North Dakota Century Code section
28-32-15 28-32-42.

Employers of persons licensed under this article will be notified of any
action taken with respect to said license.

History: Effective January 1, 1993; amended effective May 1, 2004; April 1, 2012.
General Authority: NDCC 43-43-04
Law Implemented: NDCC 43-43-07

18




Section
33-33-04-01
33-33-04-01.1
33-33-04-02
33-33-04-02.1
33-33-04-03
33-33-04-03.1
33-33-04-03.2
33-33-04-03.3
33-33-04-03.4
33-33-04-03.5
33-33-04-04
33-33-04-04.1

33-33-04-04.2

33-33-04-04.3
33-33-04-05
33-33-04-06
33-33-04-07
33-33-04-07.1
33-33-04-07.2
33-33-04-07.3
33-33-04-07.4

33-33-04-07.5
33-33-04-07.6
33-33-04-08
33-33-04-09
33-33-04-09.1
33-33-04-10
33-33-04-11
33-33-04-11.1
33-33-04-11.2

33-33-04-11.3

33-33-04-11.4
33-33-04-11.5
33-33-04-11.6
33-33-04-11.7
33-33-04-11.8
33-33-04-11.9
33-33-04-12
33-33-04-13
33-33-04-14

CHAPTER 33-33-04
FOOD CODE

Definitions

Intent - Scope

General Care of Food Supplies

Additional Safeguards

Special Requirements

Shucked Shellfish - Packaging and Identification

Shellstock Identification

Shellstock - Condition

Molluscan Shellfish - Original Container

Shellstock - Maintaining Identification

General Food Protection

Packaged and Unpackaged Food - Separation, Packaging,
and Segregation

Discarding or Reconditioning Unsafe, Adulterated, or
Contaminated Food

Food Labels

Emergency Occurrences

General Food Storage

Potentially Hazardous Foods - Hot and Cold Holding

Ready-to-Eat, Potentially Hazardous Food - Date Marking

Ready-to-Eat, Potentially Hazardous Food - Disposition

Time as a Public Health Control

Consumption of Animal Foods That Are Raw, Undercooked,
or Not Otherwise Processed to Eliminate Pathogens

Cooling

Cooling Methods

Hot and Cold Storage

General Food Preparation

Preventing Contamination When Tasting

Washing Raw Fruits and Vegetables

Cooking Raw Animal Foods

Minimum Food Temperature and Holding Time [Repealed]

Oven Parameters Required for Destruction of Pathogens
[Repealed]

Minimum Holding Times Required at Specified Temperatures
[Repealed]

Microwave Cooking

Parasite Destruction

Plant Food Cooking for Hot Holding

Records - Creation and Retention

Re-Serving Cooked and Refrigerated Food

Noncontinuous Cooking of Raw Animal Foods

Milk Products - Pasteurized

Egg Products - Pasteurized

Reheating for Hot Holding

19



33-33-04-15
33-33-04-16
33-33-04-17
33-33-04-18
33-33-04-18.1
33-33-04-18.2
33-33-04-19
33-33-04-19.1
33-33-04-19.2
33-33-04-20
33-33-04-21
33-33-04-21.1
33-33-04-21.2
33-33-04-22
33-33-04-23
33-33-04-24
33-33-04-25
33-33-04-25.1
33-33-04-26
33-33-04-27
33-33-04-27 1
33-33-04-27.2
33-33-04-28
33-33-04-28.1
33-33-04-28.2
33-33-04-28.3

33-33-04-28.4
33-33-04-28.5

33-33-04-28.6
33-33-04-28.7
33-33-04-28.8
33-33-04-28.9

33-33-04-28.10
33-33-04-28.11

33-33-04-29
33-33-04-29.1
33-33-04-29.2
33-33-04-29.3
33-33-04-29.4
33-33-04-30
33-33-04-31
33-33-04-31.1

Nondairy Products

Product Thermometers [Repealed]

Thawing Potentially Hazardous Foods

Food Display and Service of Potentially Hazardous Foods

Variance Requirement

Reduced Oxygen Packaging Without a Variance - Criteria

Milk and Cream Dispensing

Dispensing Equipment, Protection of Equipment, and Food

Molluscan Shellfish Tanks

Nondairy Product Dispensing

Condiment Dispensing

Vending Machine Dispensing

Vending Machine - Automatic Shutoff

Ice Dispensing

Dispensing Utensils

Re-Serving

Food Display

Consumer Self-Service Operations

Reuse of Tableware

General Food Transportation

Management and Personnel - Person in Charge

Demonstration of Knowledge

Employee Health [Repealed]

Employee Exclusions and Restrictions [Repealed]

Removal of Exclusions and Restrictions [Repealed]

Responsibility of a Food Employee or an Applicant to Report
to the Person in Charge [Repealed]

Reporting by the Person in Charge [Repealed]

Obtaining Information - Personal History of lliness, Medical
Examination, and Specimen Analysis [Repealed]

Restriction or Exclusion of Food Employee or Summary
Suspension of License [Repealed]

Restriction or Exclusion Order - Warning or Hearing Not
Required - Information Required in Order [Repealed]

Release of Employee From Restriction or Exclusion
[Repealed]

Responsibility of Permitholder, Person in Charge, and
Conditional Employees

Exclusions and Restrictions

Removal, Adjustment, or Retention of Exclusions and
Restrictions

General Personal Cleanliness

Preventing Contamination From Hands

Hand Antiseptic

Where to Wash

Fingernail Maintenance

General Clothing and Jewelry

General Employee Practices

Hair Restraints

20



33-33-04-32
33-33-04-33
33-33-04-34
33-33-04-34.1
33-33-04-35
33-33-04-35.1
33-33-04-35.2
33-33-04-36
33-33-04-36.1
33-33-04-37
33-33-04-38
33-33-04-39
33-33-04-40
33-33-04-41
33-33-04-42
33-33-04-42.1
33-33-04-43
33-33-04-44
33-33-04-45
33-33-04-46
33-33-04-47
33-33-04-48
33-33-04-49
33-33-04-50

33-33-04-50.1
33-33-04-51

33-33-04-52

33-33-04-52.1
33-33-04-52.2
33-33-04-52.3
33-33-04-52.4
33-33-04-52.5
33-33-04-52.6
33-33-04-53

33-33-04-53.1
33-33-04-53.2
33-33-04-53.3
33-33-04-53.4
33-33-04-53.5

33-33-04-53.6

General Equipment and Utensils Materials and Use

Solder and Pewter Alloys

Wood

Cutting Surfaces

Plastics

Sponges

Nonstick Coatings

Mollusk and Crustacea Shells

Gloves - Use Limitation

Single-Service Article - Reuse Prohibited - Composition

General Design and Fabrication

Accessibility

In-Place Cleaning

Pressure Spray Cleaning

Thermometers - Food

Thermometers - Ambient Air and Water

Nonfood-Contact Surfaces

Ventilation Hoods

Existing Equipment

General Equipment Installation and Location

Table-Mounted Equipment

Floor-Mounted Equipment

Aisles and Working Spaces

Cleaning Frequency of Equipment and Utensils Cleaning and
Sanitizing

Returnables - Cleaning and Refilling

Wiping Cloths and Working Containers - Use Limitation

Manual Warewashing - Sink Compartment Requirements

Warewashing Equipment - Cleaning Frequency

Warewashing Machines - Manufacturers’ Operating
Instructions

Warewashing Sinks - Use Limitations

Warewashing Equipment - Cleaning Agents

Warewashing Equipment - Clean Solutions

Manual Warewashing Equipment - Wash Solution
Temperature

Mechanical Warewashing Equipment - Wash Solution
Temperature

Manual Warewashing Equipment - Hot Water Sanitization
Temperatures

Mechanical Warewashing Equipment - Hot Water

Sanitization Temperatures

Mechanical Warewashing Equipment - Sanitization Pressure

Manual and Mechanical Warewashing Equipment - Chemical
Sanitization - Temperature, pH, Concentration, and
Hardness

Warewashing Equipment - Determining Chemical Sanitizer
Concentration

Hot Water and Chemical

21



33-33-04-53.7

33-33-04-54
33-33-04-55
33-33-04-56
33-33-04-56.1
33-33-04-57
33-33-04-58
33-33-04-59
33-33-04-59.1
33-33-04-60
33-33-04-61
33-33-04-62
33-33-04-62.1
33-33-04-63
33-33-04-64
33-33-04-65
33-33-04-66
33-33-04-67
33-33-04-67.1
33-33-04-68
33-33-04-69
33-33-04-70
33-33-04-71
33-33-04-72
33-33-04-73
33-33-04-74
33-33-04-75
33-33-04-76
33-33-04-77
33-33-04-78
33-33-04-79
33-33-04-80
33-33-04-81
33-33-04-82
33-33-04-83
33-33-04-84
33-33-04-85
33-33-04-86
33-33-04-87
33-33-04-88
33-33-04-89
33-33-04-90
33-33-04-91
33-33-04-92
33-33-04-93
33-33-04-94
33-33-04-95
33-33-04-96

Rinsing Equipment and Utensils After
Sanitizing

Drying

Handling of Equipment and Utensil Storage

Storage

Preset Tableware

Single-Service Articles

Prohibited Storage Areas

General Water Supplies

System Flushing and Disinfection

Transportation

Bottled Water

Water Under Pressure

Water Reservoir of Fogging Devices

Steam

General Sewage

General Plumbing

Nonpotable Water System [Repealed]

Backflow

Backflow Prevention Device - Carbonator

Grease Traps

Garbage Grinders

Drains

Toilet Facility Installation

Toilet Design

Toilet Rooms

Toilet Fixtures

Handsink Facility Installation

Handsink Faucets

Handsink Supplies

Handsink Maintenance

Garbage and Refuse Containers

Storage

Disposal

General Insect and Rodent Control

Openings

Cleaning and

Construction and Maintenance of Floor Construction

Floor Carpeting

Prohibited Floor Covering
Floor Drains

Mats and Duckboards

Floor Junctures

Utility Line Installation

Wall and Ceiling Maintenance
Construction

Exposed Construction

Utility Line Installation
Attachments

Covering Material Installation
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33-33-04-97
33-33-04-98
33-33-04-99
33-33-04-100
33-33-04-101
33-33-04-102
33-33-04-103
33-33-04-104
33-33-04-105
33-33-04-106
33-33-04-107
33-33-04-108
33-33-04-109
33-33-04-110
33-33-04-111
33-33-04-112
33-33-04-113
33-33-04-114
33-33-04-115
33-33-04-116
33-33-04-117
33-33-04-118
33-33-04-119
33-33-04-120
33-33-04-121
33-33-04-122
33-33-04-123
33-33-04-124
33-33-04-125
33-33-04-126
33-33-04-127
33-33-04-128
33-33-04-129
33-33-04-130
33-33-04-131
33-33-04-132
33-33-04-133
33-33-04-134
33-33-04-135
33-33-04-136
33-33-04-137
33-33-04-138

33-33-04-138.1

33-33-04-139
33-33-04-140
33-33-04-141
33-33-04-142
33-33-04-143
33-33-04-144

General Cleaning Physical Facilities

Utility Sinks

General Lighting

Protective Shielding

General Ventilation

Special Ventilation

Dressing Rooms or Areas

Locker Area

Poisonous or Toxic Materials Permitted
Labeling of Materials

Storage of Materials

Use of Materials

Personal Medications

First-Aid Supplies

General Premises

Living Areas

Laundry Facilities

Linen and Clothes Storage

Cleaning Equipment Storage

Prohibiting Animals

General Mobile Food Service

General Mobile Food Service - Restricted Operations
Single-Service Articles

Water System

Waste Retention

Base of Commissary Operations

Serving Area and Operations

Servicing Operations

Temporary Food Establishment

Temporary Food Establishment - Restricted Operations
Ice

Equipment

Single-Service Articles

Water

Wet Storage

Waste

Handwashing

Floors

Walls and Ceilings of Food Preparation Areas
Inspection Report Form FD 2420 [Repealed]
Submission of Plans

Preoperational Inspection

Routine Inspections

Modifications and Waivers

Documentation of Proposed Variance and Justification
Conformance With Approved Procedures
When an HACCP Plan Is Required
Contents of an HACCP Plan

Sanitation and Safety
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33-33-04-01. Definitions. For the purpose of this chapter:

%

"Additive" has the meaning stated in the federal Food, Drug, and
Cosmetic Act, subsection 201(s) and 21 CFR 170 and "color additive"
has the meaning stated in the federal Food, Drug, and Cosmetic Act,
subsection 201(t) and 21 CFR 70.

"Approved” means acceptable to the department based on a
determination of conformity with principles, practices, and generally
recognized standards that protect public health.

"Asymptomatic" means without obvious symptoms; not showing
or producing indications of a disease or other medical condition,
such as an individual infected with a pathogen but not exhibiting or
producing any signs or symptoms of vomiting, diarrhea, or jaundice.
Asymptomatic includes not showing symptoms because symptoms
have been resolved or subsided, or because symptoms never
manifested.

" means water activity which is a measure of the free moisture in
a food, is the quotient of the water vapor pressure of the substance
divided by the vapor pressure of pure water at the same temperature,
and is indicated by the symbol a,,.

"Balut" means an embryo inside a fertile egg that has been incubated
for a period sufficient for the embryo to reach a specific stage of
development after which it is removed from incubation before hatching.

A balut is a potentially hazardous food subject to time/temperature
management.

"Certification number" means a unique combination of letters and
numbers assigned by a shellfish control authority to a molluscan
shellfish dealer according to the provisions of the national shellfish
sanitation program.

"CFR" or "Code of Federal Regulations" means the compilation of the
general and permanent rules published in the federal register by the
executive departments and agencies of the federal government which is
published annually by the United States government printing office; and
contains food and drug administration rules in 21 CFR, United States
department of agriculture rules in 7 CFR and 9 CFR, and EPA rules in
40 CFR.

"Commingle" means:

a. To combine shellstock harvested on different days or from different
growing areas as identified on the tag or label; or
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b. To combine shucked shellfish from containers with different
container codes or different shucking dates.

"Comminuted" means reduced in size by methods including chopping,
flaking, grinding, or mincing and includes fish or meat products that are
reduced in size and restructured or reformulated such as gefilte fish,
formed roast beef, gyros, ground beef, and sausage; and a mixture of
two or more types of meat that have been reduced in size and combined,
such as sausages made from two or more meats.

"Commissary" means a catering establishment, restaurant, or any other
place in which food, containers, or supplies are kept, handled, prepared,
packaged, or stored.

"Common dining area" means a central location in a group residence
where people gather to eat at mealtime. Common dining area does not
apply to a kitchenette or dining area located within a resident’s private
living quarters.

"Conditional employee" means a potential food employee to whom
a job offer is made, conditional on responses to subsequent
medical questions or examinations designed to identify potential
food employees who may be suffering from a disease that can be
transmitted through food and done in compliance with title 1 of the
Americans with Disabilities Act of 1990.

"Confirmed disease outbreak" means a foodborne disease outbreak
in which laboratory analysis or appropriate specimens identifies a
causative organism and epidemiological analysis implicates the food
as the source of the illness.

"Consumer" means a person who is a member of the public, takes
possession of food, is not functioning in the capacity of an operator of
a food establishment or food processing plant, and does not offer the
food for resale.

"Corrosion-resistant materials" means those materials that maintain
acceptable surface cleanability characteristics under prolonged
influence of the food to be contacted, normal use of cleaning
compounds and sanitizing solutions, and other conditions-of-use
environment.
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"Critical control point" means a point or procedure in a specific food
system where loss of control may result in an unacceptable health risk.

“Critical item" means a provision of this code that-ifin-nencomptiance;

i - i whose application contributes

ct t jon, preventi ction to an
ve d i ith foodborne illnes inj

ritical i includes items with ntifia r ow control

zards cooki i ing, an hing.

itical item also includes | i ur, ful incorporation

of a specific actions. equi nt. or cedures nt to

attain control of risk factors such as personnel training, infrastructure or

necessary equipment, HACCP plans, documentation or recordkeeping,
an ng.

"Critical limit" means the maximum or minimum value to which a
physical, biological, or chemical parameter must be controlled at a
critical control point to minimize the risk that the identified food safety
hazard may occur.

"Cut lea reens" means fresh lea reens whose leaves have
been cut, shredded, sliced, chopped, or torn. The term "leafy greens"
includes iceberg lettuce, romaine lettuce, leaf lettuce, butter lettuce,
baby l|eaf lettuce (i.e.. immature lettuce or lea reens), escarole
endive, spring mix, spinach, cabbage, kale, arugula, and chard. The
term "leafy greens" does not include herbs such as cilantro or parsley.

"Department” means the state department of health or its designated
agent.

"Easily cleanable" means that surfaces are readily accessible and
made of such materials and finish and so fabricated that residue may
be removed effectively by normal cleaning methods.

"Easily movable" means weighing thirty pounds [14 kilograms] or less;
mounted on casters, gliders, or rollers; or provided with a mechanical
means requiring no more than thirty pounds [14 kilograms] of force
to safely tilt a unit of equipment for cleaning; and having no utility
connection, a utility connection that disconnects quickly, or a flexible
utility connection line of sufficient length to allow the equipment to be
moved for cleaning of the equipment and adjacent area.

"Egg" means the shell egg of avian species such as chicken, duck,
goose, guinea, quail, ratites, or turkey.

a. Egg does not include:
(1) A balut;
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(2) The egg of reptile species such as alligator; or
(3) An egg product.
b. Egg product.

(1) Egg product means all, or a portion of, the contents found
inside eggs separated from the shell and pasteurized in a
food processing plant, with or without added ingredients,
intended for human consumption, such as dried, frozen, or
liquid eggs.

(2) Egg product does not include food which contains eggs only
in a relatively small proportion such as cake mixes.

"Employee" means the licenseholder, person in charge, person
having supervisory or management duties, person on the payroll,
family member, volunteer, person performing work under contractual
agreement, or other person working in a food establishment.

"Enterohemorrhagic Escherichia coli" (EHEC) means E. coli which
cause hemorrhagic colitis, meaning bleeding enterically or bleeding
from the intestine. The term is typically used in association with E. coli
that have the capacity to produce Shiga toxins and to cause attaching
and effacing lesions in the intestine. EHEC is a subset of STEC,
whose members produce additional virulence factors. Infections with
EHEC may be asymptomatic but are classically associated with bloody
diarrhea (hemorrhagic colitis) and hemolytic uremic syndrome (HUS)
or thrombotic thrombocytopenic purpura (TTP). Examples of serotypes
of EHEC include: E. coli O157:H7; E. coli O157:NM; E. coli 026:H11;
E. coli O145:NM; E. coli O103:H2; or E. coli O111:NM.

"EPA" means the United States environmental protection agency.

"Equipment" means stoves, ovens, ranges, hoods, slicers, mixers,
meatblocks, tables, counters, refrigerators, sinks, dishwashing
machines, steamtables, and similar items other than utensils, used in
the operation of a food establishment. :

"Exclude" means to prevent a person from working as an employee
or entering a food establishment except for those areas open to the
general public.

"Fish" means fresh or saltwater finfish, molluscan shellfish,
crustaceans, and other forms of aquatic life (including alligator,
frog, aquatic turtle, jellyfish, sea cucumber, and sea urchin and the roe
of such animals) other than birds or mammals and includes any edible
human food product derived in whole or in part from fish, including fish
that has been processed in any manner.
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"Food" means any raw, cooked, or processed edible substance, ice,
beverage, or ingredient used or intended for use or for sale, in whole or
in part, for human consumption, or chewing gum.

"Foodborne disease outbreak" means an incident in which two or more
persons experience a similar illness after ingestion of a common food
and epidemiological analysis implicates the food as the source of the
illness. Foodborne disease outbreak includes a single case of iliness
such as one person ill from botulism or chemical poisoning.

"Food-contact surface" means those surfaces of equipment and utensils
with which food normally comes in contact, and those surfaces from
which food may drain, drip, or splash back onto surfaces normally in
contact with food.

"Food employee" means an individual working with unpackaged food,
food equipment or utensils, or food-contact surfaces.

"Food establishment":

a. "Food establishment" means an operation that stores, prepares,
packages, serves, vends, or otherwise provides food for human
consumption:

(1) Such as a restaurant, satellite or catered feeding location,
catering operation if the operation provides food directly to
a consumer or to a conveyance used to transport people,
market, vending location, conveyance used to transport
people, institution, or food bank; and

(2) That relinquishes possession of food to a consumer directly,
or indirectly through a delivery service such as home delivery
of grocery orders or restaurant takeout orders, or delivery
service that is provided by common carriers.

b. "Food establishment" includes:

(1) An element of the operation such as a transportation vehicle
or a central preparation facility that supplies a vending
location or satellite feeding location unless the vending or
feeding location is permitted by the department; and

(2) An operation that is conducted in a mobile, stationary,
temporary, or permanent facility or location; where

consumption is on or off the premises; and regardless
of whether there is a charge for the food.

C. "Food establishment" does not include:
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(1) An establishment that offers only prepackaged foods that are
not potentially hazardous;

(2) A produce stand that only offers whole, uncut fresh fruits and
vegetables;

(3) A food processing plant;

(4) A kitchen in a private home if the food is prepared for sale
or service at a function such as a religious or charitable
organization’s bake sale;

(5) A private home that receives catered or home-delivered food.

"Food processing plant" means a commercial establishment in which
food is manufactured or packaged for human consumption. The term
does not include a food establishment, retail food store, or commissary
operation.

"Game animal" means an animal, the products of which are food,
that is not classified as cattle, sheep, swine, or goat in 9 CFR
subchapter A - mandatory meat inspection, part 301, as poultry
in 9 CFR subchapter 9C - mandatory poultry products inspection,
part 381, or as fish as defined in subparagraph 1-201.10(B)(26).
Game animal includes animals such as reindeer, elk, deer, antelope,
water buffalo, bison, rabbit, squirrel, bear, and muskrat; aquatic and
nonaquatic birds such as wild ducks and geese, quail, and pheasant;
nonaquatic reptiles such as rattlesnakes; aquatic mammals; exotic
animals as defined in 9 CFR subchapter A - animal welfare, part 1, such
as lion, tiger, leopard, elephant, camel, antelope, anteater, kangaroo,
and water buffalo; and species of foreign domestic cattle, such as
ankole, gayal, and yak.

"Group residence" means a private or public housing corporation or
institutional facility that provides living quarters and meals. Group
residence includes a domicile for unrelated persons such as a
retirement home or long-term health care facility.

"HACCP plan" means a written document that delineates the
formal procedures for following the hazard analysis critical control
point principles developed by the national advisory committee on
microbiological criteria for foods.

"Handsink" means a lavatory, a basin or vessel for washing, a wash
basin, or a plumbing fixture especially placed for use in personal
hygiene and designed for the washing of hands. Handsink includes an
automatic handwashing facility.

29



:

$
R

:

£
2

Ii$

;

,:?;

$
=

;

&

|4>
i

"Hazard" means a biological, chemical, or physical property that may
cause an unacceptable consumer health risk.

"Health practitioner" means a physician licensed to practice medicine,
or if allowed by law, a nurse practitioner, physician assistant, or similar
medical professional.

"Hermetically sealed container" means a container designed and
intended to be secure against the entry of micro-organisms and in the
case of low acid canned foods, to maintain the commercial sterility of
its contents after processing.

"Highly susceptible population" means a group of persons who are
more likely than other populations to experience foodborne disease
because they are immunocompromised or older adults and in a facility
that provides health care or assisted living services, such as a hospital
or nursing home; or preschool age children in a facility that provides
custodial care, such as a day care center.

"Injected” means manipulating @ meat se-that-infectious—or-toxigenie
miero-organisms-may-be to which a solution has been introduced frem
tts—suﬁaee—te into its interior thfeugh—tendeﬂzrng—mﬂa—deep-pene&aﬂen

by processes
that are referred to as "injecting”, "pinning"”, or "stitch pumping".

"Juice" means the aqueous liquid expressed or extracted from one
or more fruits or vegetables, purees of the edible portions of one
or more fruits or vegetables, or any concentrates of such liquid or
puree. Juice does not include, for purposes of HACCP, liquids, purees,
or concentrates that are not used as beverages or ingredients of
beverages.

"Kitchenware" means food preparation and storage utensils.

"Law" includes applicable federal, state, and local statutes, ordinances,
and regulations.

"License" means the document issued by the department that
authorizes a person to operate a food establishment.

"Licenseholder" means the entity that is legally responsible for the
operation of the food establishment such as the owner, the owner’s
agent, or other person; and possesses a valid license to operate a food
establishment.

"Linens" means fabric items such as cloth hampers, cloth napkins,
tablecloths, wiping cloths, and work garments including cloth gloves.

"Major food allergen".
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a. "Major food allergen" means:

(1) Milk, egg, fish (such as bass, flounder, cod, and including
crustacean shellfish such as crab, lobster, or shrimp), tree
nuts (such as almonds, pecans, or walnuts), wheat, peanuts,
and soybeans; or

(2) A food ingredient that contains protein derived from a food,
as specified in paragraph 1.

b. "Major food allergen" does not include:

(1) Any highly refined oil derived from a food specified in
paragraph 1 of subdivision a and any ingredient derived from
such highly refined oil; or

(2) Anyingredient that is exempt under the petition or notification
process specified in the Food Allergen Labeling and
Consumer Protection Act of 2004 [Public Law 108-282].

"Meat" means the flesh of animals used as food including the dressed
flesh of cattle, swine, sheep, or goats and other edible animals, except
fish and poultry, that is offered for human consumption.

"Mobile food unit" means a vehicle-mounted food establishment
designed to be readily movable.

"Molluscan shellfish" means any edible species of fresh or frozen
oysters, clams, mussels, and scallops or edible portions thereof,
except when the scallop product consists only of the shucked adductor
muscle.

. conti king" means th i f f in f
establishment using a process in which the initial heating of the food
i r time prior r service. N in i
t include cooking procedures th nly involv rari
interrupting or slowing an otherwi ontin oki ro

"Packaged" means bottled, canned, cartoned, securely bagged, or
securely wrapped, whether packaged in a food establishment or a
food processing plant. Packaged does not include a wrapper, carryout
box, or other nondurable container used to containerize food with the
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purpose of facilitating food protection during service and receipt of the
food by the consumer.

"Person" includes any individual, partnership, corporation, association,
or other legal entity.

"Person in charge" means the individual present in a food establishment
who is responsible for the operation at the time of inspection.

"Personal care items" means items or substances that may be
poisonous, toxic, or a source of contamination and are used to maintain
or enhance a person’s health, hygiene, or appearance. Personal
care items include items such as medications; first-aid supplies; and
other items such as cosmetics, and toiletries such as toothpaste and
mouthwash.

"pH" means the symbol for the negative logarithm of the hydrogen ion
concentration, which is a measure of the degree of acidity or alkalinity
of a solution. Values between zero and seven indicate acidity and
values between seven and fourteen indicate alkalinity. The value for
pure distilled water is seven, which is considered neutral.

"Physical facilities" means the structure and interior surfaces of a food
establishment including accessories such as soap and towel dispensers
and attachments such as light fixtures and heating or air-conditioning
system vents.

"Poisonous or toxic materials" means substances that are not intended
for ingestion and are included in four categories:

a. Cleaners and sanitizers, which include cleaning and sanitizing
agents and agents such as caustics, acids, drying agents, polishes,
and other chemicals;

b. Pesticides, which include substances such as insecticides and
rodenticides;

C. Substances necessary for the operation and maintenance of the
establishment such as nonfood grade lubricants and personal care
items that may be deleterious to health; and

d. Substances that are not necessary for the operation and
maintenance of the establishment and are on the premises
for retail sale, such as petroleum products and paints.

"Potentially hazardous food".

a. "Potentially hazardous food" means a food that is a natural or
synthetic and is in a form capable of supporting:
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(1) The rapid and progressive growth of infectious or toxigenic
micro-organisms;

(2) The growth and toxin production of clostridium botulinum; or
(3) In shell eggs, the growth of salmonella enteritidis.

"Potentially hazardous food" includes an animal food (a food of
animal origin) that is raw or heat-treated; a food of plant origin that
is heat-treated or consists of raw seed sprouts; cut melons; cut
leafy greens; cut tomatoes or mixtures t tomatoes that are not
modified in a way so that they are unable to su athogenic
micro-organism_growth or toxin formation; and garlic and oil
mixtures that are not modified in a way so that they are unable to
support pathogenic micro-organism growth or toxin formation.

"Potentially hazardous food" does not include:
(1) A food with a water activity (Aw (a,,)) value of 0.85 or less;

(2) Afood with a hydrogen ion concentration (PH(pH)) level of 4.6
or below when measured at seventy-five degrees Fahrenheit
[24 degrees Celsius];

(3) A food, in an unopened hermetically sealed container,
that is commercially processed to achieve and maintain
commercial sterility under conditions of nonrefrigerated
storage and distribution; and

(4) A food for which a variance granted by the department
is based upon laboratory evidence demonstrating that
rapid and progressive growth of infectious and toxigenic
micro-organisms or the slower growth of C. botulinum cannot
occur.

(5) An egg with shell intact that is not hard-boiled but has been
pasteurized to destroy all viable salmonellae.

"Poultry" means any domesticated bird including chickens, turkeys,
ducks, geese, or guineas, whether live or dead.

"Premises" means the physical facility, its contents, and the contiguous
land or property under the control of the licenseholder; or the physical
facility, its contents, and the contiguous land or property and its facilities
and contents that are under the control of the licenseholder that may
impact food establishment personnel, facilities, or operations, if a food
establishment is only one component of a larger organization such as
a health care facility, motel, school, recreational camp, or prison.
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"Pushcart" means a non-self-propelled vehicle limited to serving only
those regulatory authority-approved potentially hazardous foods or
commissary-wrapped food maintained at proper temperatures, or
limited to the preparation and service of frankfurters.

"Ratite" means a flightless bird such as an emu, ostrich, or rhea.

"Ready-to-eat food".

a.

b.

"Ready-to-eat food" means food that is—in—a—form-thatis—edible

J 1

(1) Is_in a form that i ible without additional preparation to
i =) eci under one of the following:

subsections 1, 2. and 3 of section 33-33-04-11. section
33-33-04-11.4, section 33-33-04-11.5; or

(2) Is a raw or partially cooked animal food and the consumer

is advised as specified in subdivision ¢ of subsection 4 of
section 33-33-04-11; or

(3) Is prepared in accordance with a variance that is granted
as_specified in _subdivision d of subsection 4 of section
33-33-04-11; and

(4) May receive additional preparation for atabili

aesthetic, epicurean, gastronomic, or culinary purposes.

"Ready-to-eat food" includes:

(1)

od that is cooked as
specified under section 33-33-04-11 or 33-33-04-11.4, or
frozen as specified under section 33-33-04-11.5.

(2) Raw;washed-eut fruits and vegetables: that are washed as
specified under section 33-33-04-10.

(3) Whole;raw-eutfruits Fruits and vegetables that are presented

as-ata-buffet—and cooked for hot holding, as specified 'under
section 33-33-04-11.6.

(4) ©Other—food—presented—for—econsumption—for—which—further
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food that is cooked to the temperature and time required

for the specific food and cooled cified under section
33-33-04-07.5.

Plant food for which further washing. cooking, or other
r ing is not required for fi af nd from whi
rin Is, husk r_shells, i ur n
removed.

Substances derived from plants such as spices, seasonings,
and sugar.

A bakery item such as bread, cakes, pies, fillings, or icing for
which further cooking is not required for food safety.

The following products that are produced in accordance
ith Uni S ricultur idelin
received hali ment for pathogens:
fermented saus h lami or roni;
-cured meat an r rosci
ham ntry-cured ham, an ham; and dried
n roduct h as jerk f sticks; and

Foods manufactured as specified in 21 CFR part 113,
thermally processed low-acid foods packaged in hermetically
sealed containers.

"Reconstituted" means dehydrated food products recombined with
water or other liquids.

"Reduced oxygen packaging".

a.

"Reduced oxygen packaging" means:

(1)

()

The reduction of the amount of oxygen in a package by
removing oxygen; displacing oxygen and replacing it with
another gas or combination of gases; or otherwise controlling
the oxygen content to a level below that normally found in
the atmosphere (approximately 21 percent at sea level); and

A process as specified in paragraph 1 that involves a food
for which the hazards clostridium botulinum or Listeria
monocytogenes require control in the final packaged form.

"Reduced oxygen packaging" includes:

(1)

Vacuum packaging, in which air is removed from a package of
food and the package is hermetically sealed so that a vacuum
remains inside the package;
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(2) Modified atmosphere packaging in which the atmosphere of a
package of food is modified so that its composition is different
from air but the atmosphere may change over time due to the
permeability of the packaging material or the respiration of
the food. Modified atmosphere packaging includes reduction
in the proportion of oxygen, total replacement of oxygen, or
an increase in the proportion of other gases such as carbon
dioxide or nitrogen;

(3) Controlled atmosphere packaging, in which the atmosphere
of a package of food is modified so that until the package is
opened, its composition is different from air, and continuous
control of that atmosphere is maintained, such as by using
oxygen scavengers or a combination of total replacement
of oxygen, nonrespiring food, and impermeable packaging
material;

(4) Cook chill packaging, in which cooked food is hot filled into
impermeable bags which have the air expelled and are then
sealed or crimped closed. The bagged food is rapidly chilled
and refrigerated at temperatures that inhibit the growth of
psychotrophic pathogens; or

(5) Sous vide packaging, in which raw or partially cooked food is
placed in a hermetically sealed, impermeable bag, cooked in
the bag, rapidly chilled, and refrigerated at temperatures that
inhibit the growth of psychotrophic pathogens.

"Regulatory authority" means the state and local enforcement authority
or authorities having jurisdiction over the food establishment.

"Re-service" means the transfer of food, that is unused and returned
by a consumer after being served or sold and in the possession of the
consumer, to another person.

"Restrict" means to limit the activities of a food employee so that there is
no risk of transmitting a disease that is transmissible through food and
the food employee does not work with exposed food, clean equipment,
utensils, linens, and unwrapped single-service or single-use articles.

"Safe material' means an article manufactured from or composed
of materials that may not reasonably be expected to result, directly
or indirectly, in their becoming a component or otherwise affecting
the characteristics of food; an additive that is used as specified in
subsection 409 or 706 of the federal Food, Drug, and Cosmetic Act; or
other materials that are not additives and that are used in conformity
with applicable regulations of the food and drug administration.
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"Sanitization" means the application of cumulative heat or chemicals on
cleaned food-contact surfaces that, when evaluated for efficacy, yield a
reduction of five logs, which is equal to 99.999 percent reduction, of
representative disease micro-organisms of public health importance.

"Sealed" means free of cracks or other openings that permit the entry
or passage of moisture.

"Servicing area" means an operating base location to which a mobile
establishment or transportation vehicle returns regularly for such things
as discharging liquid or solid wastes, refilling water tanks and ice bins,
and boarding food.

"Shellstock"” or "shucked shellfish" means raw, in-shell molluscan
shellfish or molluscan shellfish that have one or both shells removed.

"Shiga toxin-producing Escherichia coli" (STEC) means any E. coli
capable of producing Shiga toxins (also called verocytotoxins or
"Shiga-like" toxins). Examples of serotypes of STEC include both
0157 and non-0157 E. coli.

"Single-service articles" means tableware, carryout utensils, and
other items such as bags, containers, placemats, stirrers, straws,
toothpicks, and wrappers that are designed and constructed for
one-time, one-person use.

"Single-use articles" means utensils and bulk food containers designed
and constructed to be used once and discarded. Single-use articles
includes items such as wax paper, butcher paper, plastic wrap,
formed aluminum food containers, jars, plastic tubs or buckets, bread
wrappers, pickle barrels, ketchup bottles, and number ten cans
which do not meet the materials, durability, strength, and cleanability
specifications contained in sections 33-33-04-32 and 33-33-04-38 for
multiuse utensils.

"Smooth" means:

a. A food-contact surface having a surface free of pits and inclusions
with a cleanability equal to or exceeding that of one hundred grit
(number 3) stainless steel;

b. A nonfood-contact surface of equipment having a surface equal to
that of commercial grade hot-rolled steel free of visible scale; and

C. A floor, wall, or ceiling having an even or level surface with no
roughness or projections that render it difficult to clean.

"Support animal" means a trained animal such as a seeing eye dog
that accompanies a person with a disability to assist in managing the
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disability and enables the person to perform functions that the person
would otherwise be unable to perform.

"Tableware" means eating, drinking, and serving utensils for table use
such as flatware including forks, knives, and spoons and hollowware
including bowls, cups, serving dishes, tumblers, and plates.

"Temporary food establishment" means a food establishment that
operates at a fixed location for a period of time of not more than
fourteen consecutive days in conjunction with a single event or
celebration.

"Thermometer" means a thermocouple, thermistor, or other device that
indicates the temperature of food, air, or water.

"Utensil" means a food-contact implement or container used in the
storage, preparation, transportation, dispensing, sale, or service of
food, such as kitchenware or tableware that is multiuse, single-service,
or single-use; gloves used in contact with food; and thermometers and

probe-type price or identification tags used in contact with food.

"Warewashing" means the cleaning and sanitizing of food-contact
surfaces of equipment and utensils.

"Water activity" means a measure of the free moisture in a food, is the
quotient of the water vapor pressure of the substance divided by the
vapor pressure of pure water at the same temperature, and is indicated
by the symbol AW(a,).

"Whole-muscle, intact beef' means whole muscle beef that is not
injected, mechanically tenderized, reconstructed, or scored and
marinated, from which beef steaks may be cut.

History: Effective August 1, 1988; amended effective June 1, 1991; July 1, 1997;
August 1, 2003; January 1, 2008;_April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-03. Special requirements.

s

Fluid milk, dry milk, and milk products shall be obtained pasteurized
and comply with grade A standards as specified by law. Frozen milk
products, such as ice cream, shall be obtained pasteurized as specified
in 21 CFR 135 - frozen desserts. Cheese shall be obtained pasteurized
unless alternative procedures to pasteurization are specified in the CFR,
such as 21 CFR 133 - cheeses and related cheese products, for curing
certain cheese varieties.
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Packaged food shall be labeled as specified in law, including 21 CFR
101 food labeling, 9 CFR 317 labeling, marking devices, and containers,
and 9 CFR 381 subpart N labeling and containers, and as specified in
sections 33-33-04-03.1 and 33-33-04-03.2.

Fish, other than molluscan shellfish, that are intended for consumption
in their raw form and allowed as specified under subsection 4 of section
33-33-04-11 must be obtained from a supplier that freezes the fish or
shall be frozen on the premises as specified in section 33-33-04-11.5.

Whole-muscle, intact beef steaks that are intended for consumption
in an undercooked form without a consumer advisory as specified in
section 33-33-04-07.4 shall be:

a. Obtained from a food processing plant that, upon request by the
purchaser, packages the steaks and labels them, to indicate that
the steaks meet the definition of whole-muscle, intact beef; or

b. Deemed acceptable by the regulatory authority based on other
evidence, such as written buyer specifications or invoices, that
indicates that the steaks meet the definition of whole-muscle, intact
beef; and

C. If individually cut in a food establishment:

(1) Cut from whole-muscle intact beef that is labeled by a food
processing plant as specified in subdivision a or identified as
specified in subdivision b;

(2) Prepared so they remain intact; and

(3) If packaged for undercooking in a food establishment,
labeled as specified in subdivision a or identified as specified
in subdivision b.

Meat or meat products, poultry or poultry products intended for human

consumption shall not be sold or offered for sale or service unless
slaughtered and processed in federal or state inspected packing plant
or slaughterhouse or by the agency that has animal health jurisdiction.
All such meat and meat products and po and po roducts
must be plainly stamped with a state or federal mark of inspection
unless otherwise exempted under 9 CFR 303.1(d), exemptions - retai
(ESIS/USDA).

Meat and poultry that is not a ready-to-eat food and is in a packaged
form when it is offered for sale or otherwise offered for consumption
shall be labeled to include safe handling instructions as specified in law,
including 9 CFR 317.2(l) and 9 CFR 381.125(b).
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Eggs that have not been specifically treated to destroy all viable
salmonellae shall be labeled to include safe handling instructions
as specified in law, including 21 CFR 101.17(h). Raw eggs shall
be received in refrigerated equipment that maintains an ambient air
temperature of seven degrees Celsius [45 degrees Fahrenheit] or less.

Only clean whole eggs, with shell intact and without cracks or checks, or
pasteurized liquids, frozen, or dry eggs or pasteurized dry egg products
shall be used, except that hard-boiled, peeled eggs, commercially
prepared and packaged, may be used. Eggs shall be received clean
and sound and may not exceed the restricted egg tolerances for United
States consumer grade B as specified in 7 CFR part 56 "Voluntary
Grading of Eggs and United States Standards, Grades, and Weight
Classes for Eggs", and 9 CFR part 590 inspection of eggs and egg
products.

Raw eggs may not be used as an ingredient in the preparation of
uncooked, ready-to-eat menu items. Pasteurized eggs or egg products
shall be substituted for raw eggs in the preparation of foods such as
Caesar salad, hollandaise or Bearnaise sauce, mayonnaise, meringue,
eggnog, ice cream, and egg-fortified beverages. @ Commercially
pasteurized eggs and egg products may be substituted for shell eggs
in such items. Pasteurized eggs are also potentially hazardous and
must also be protected against contamination and time or temperature
abuses, except an egg with shell intact that is not hard-boiled, but has
been pasterized to destroy all viable salmonella as specified under
paragraph 5 of subdivision ¢ of subsection 65 of section 33-33-04-01.

Pasteurized liquid, frozen, or dry eggs or egg products must be
substituted for shell eggs in the preparation of eggs for a highly
susceptible population if the eggs are broken, combined in a container,
and not cooked immediately or if the eggs are held before service
following cooking.

Individually prepared eggs and pooled eggs shall be cooked to heat all
parts to one hundred forty-five degrees Fahrenheit [63 degrees Celsius]
or above for fifteen seconds.

Cooked eggs requiring holding before service shall be held at an
internal temperature of one hundred thirty-five degrees Fahrenheit
[57.2 degrees Celsius] or above.

Fish may not be received for sale or service unless they are
commercially and legally caught and harvested. Molluscan shellfish
that are recreationally caught may not be received for sale or service.

Except as specified in this subsection, mushroom species picked in
the wild shall be obtained from sources where each mushroom is

40



individually inspected and found to be safe by an approved mushroom
identification expert. This subsection does not apply to:

a.

Cultivated wild mushroom species that are grown, harvested, and
processed in an operation that is regulated by the food regulatory
agency that has jurisdiction over the operation; or

Wild mushroom species if they are in packaged form and are the
product of a food processing plant that is regulated by the food
regulatory agency that has jurisdiction over the plant.

If game animals are received for sale or service, they shall be:

a.

Commercially raised for food and:

(1) Raised, slaughtered, and processed under a voluntary
inspection program that is conducted by the agency that has
animal health jurisdiction; or

(2) Under a routine inspection program conducted by a
regulatory agency other than the agency that has animal
health jurisdiction; and

(3) Raised, slaughtered, and processed according to:

(a) Laws governing meat and poultry as determined by
the agency that has animal health jurisdiction and the
agency that conducts the inspection program; and

(b) Requirements which are developed by the agency
that has animal health jurisdiction and the agency that
conducts the inspection program with consideration
of factors such as the need for antemortem and
postmortem examination by an approved veterinarian
or veterinarian’s designee;

Under a voluntary inspection program administered by the United
States department of agriculture for game animals such as exotic
animals (reindeer, elk, deer, antelope, water buffalo, or bison)
that are "inspected and approved" in accordance with 9 CFR 352
voluntary exotic animal program or rabbits that are "inspected and
certified" in accordance with 9 CFR 354 rabbit inspection program;

As allowed by law, for wild game animals that are live-caught:
(1) Under a routine inspection program conducted by a

regulatory agency such as the agency that has animal
health jurisdiction; and
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d.

(2) Slaughtered and processed according to:

(a) Laws governing meat and poultry as determined by
the agency that has animal health jurisdiction and the
agency that conducts the inspection program; and

(b) Requirements which are developed by the agency
that has animal health jurisdiction and the agency that
conducts the inspection program with consideration
of factors such as the need for antemortem and
postmortem examination by an approved veterinarian
or veterinarian’s designee; or

As allowed by law, for field-dressed wild game animals under a
routine inspection program that ensures the animals:

(1) Receive a postmortem examination by an approved
veterinarian or veterinarian’s designee; or

(2) Are field-dressed and transported according to requirements
specified by the agency that has animal health jurisdiction and
the agency that conducts the inspection program; and

(3) Are processed according to laws governing meat and
poultry as determined by the agency that has animal health
jurisdiction and the agency that conducts the inspection
program.

A game animal may not be received for sale or service if it is a
species of wildlife that is listed in 50 CFR 17 endangered and
threatened wildlife and plants.

Ice for use as a food or a cooling medium must be made from drinking
water. After use as a cooling medium, ice may not be used as food.

Prepackaged juice shall:

a.

C.

Be obtained from a processor with an HACCP system as specified
in 21 CFR part 120;

Be obtained, pasteurized or otherwise treated to attain a 5-log

reduction of the most resistant micro-organism of public health
significance as specified in 21 CFR part 120.24; or

Bear a warning label as specified in 21 CFR 101.17(g).

Juice packaged in a food establishment shall be:
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Treated under an HACCP plan as specified in section 33-33-04-143
to attain a 5-log reduction, which is equal to a 99.999 percent
reduction, of the most resistant micro-organism of public health
significance; or

Labeled, if not treated to yield a 5-log reduction of the most resistant
micro-organism of public health significance:

(1) As specified under section 33-33-04-04.3; and

(2) As specified in 21 CFR 101.17(g) with the phrase,
"WARNING: This product has not been pasteurized and,
therefore, may contain harmful bacteria that can cause
serious illness in children, the elderly, and persons with
weakened immune systems."

History: Effective August 1, 1988; amended effective June 1, 1991; July 1, 1997;
August 1, 2003; January 1, 2008;_April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-04.1. Packaged and unpackaged food - Separation,
- packaging, and segregation.

1. Food shall be protected from cross-contamination by:

a.

Separating Except as specified in subsection 3. separating raw
animal foods during storage, preparation, holding, and display
from:

(1) Raw ready-to-eat food, including other raw animal food
such as fish for sushi or molluscan shellfish, or other raw
ready-to-eat food such as vegetables; and

(2) Cooked ready-to-eat food; and

(3) Frozen rci r a raw_anima
food may be stored or displayed with or above frozen,
merci ro d r -to-eat food:

Except when combined as ingredients, separating types of raw
animal foods from each other such as beef, fish, lamb, pork, and
poultry during storage, preparation, holding, and display by:

(1) Using separate equipment for each type; or

(2) Arranging each type of food in equipment so that
cross-contamination of one type with another is prevented;
and
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(3) Preparing each type of food at different times or in separate
areas;

C. Cleaning and sanitizing equipment and utensils as specified in
subsection 2 of section 33-33-04-50;

d. Except as specified in subsection 2, storing the food in packages,
covered containers, or wrappings;

€. Cleaning hermetically sealed containers of food of visible soil
before opening;

f. Protecting food containers that are received packaged togetherina
case or overwrap from cuts when the case or overwrap is opened,;

g. Storing damaged, spoiled, or recalled food being held in the food
establishment as specified in subsection 8 of section 33-33-04-06;
and

h. Separating fruits and vegetables before they are washed as
specified under section 33-33-04-10 from ready-to-eat food.

2. Subdivision d of subsection 1 does not apply to:

a. Whole, uncut, raw fruits and vegetables and nuts in the shell that
require peeling or hulling before consumption;

b. Primal cuts, quarters, or sides of raw meat or slab bacon that are
hung on clean, sanitized hooks or placed on clean, sanitized racks;

C.  Whole, uncut processed meats such as country hams and smoked
or cured sausages that are placed on clean, sanitized racks;

d. Food being cooled as specified in subdivision b of subsection 2 of
section 33-33-04-07.6; or

€. Shellstock.

History: Effective August 1, 2003; amended effective April 1, 2012.
General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-07.4. Consumption of animal foods that are raw,
undercooked, or not otherwise processed to eliminate pathogens. Except
as specified in subsection 3 of section 33-33-04-11 and subdivision € d of
subsection 4 of section 33-33-04-11 and in subsection 4 of section 33-33-04-02.1,
if an animal food such as beef, eggs, fish, lamb, milk, pork, poultry, or shellfish
that is raw, undercooked, or not otherwise processed to eliminate pathogens
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is offered in a ready-to-eat form as a deli, menu, vended, or other item; or as
a raw ingredient in another ready-to-eat food, the licenseholder shall inform
consumers by way of disclosure and reminder using brochures, deli case or menu
advisories, label statements, table tents, placards, or other effective written means
of the significantly increased risk associated with certain especially vulnerable
consumers eating such foods in raw or undercooked form.

A

2,

Disc

a.

losure shall include:

A description of the animal-derived foods, such as "oysters on the

half shell (raw oysters)", "raw-egg Caesar salad", and "hamburgers
(can be cooked to order)"; or

Identification of the animal-derived foods by asterisking them to a
footnote that states that the items are served raw or undercooked,
or contain or may contain raw or undercooked ingredients.

Reminder shall include asterisking the animal-derived foods requiring
disclosure to a footnote that states:

a.

Regarding the safety of these items, written information is available
upon request;

Consuming raw or undercooked meats, poultry, seafood, shellfish,
or eggs may increase your risk of foodborne iliness; or

Consuming raw or undercooked meats, poultry, seafood, shellfish,
or eggs may increase your risk of foodborne illness, especially if
you have certain medical conditions. See appendix A.

History: Effective July 1, 1997, amended effective August 1, 2003; January 1,
2008; April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-10. Washing raw fruits and vegetables.

1

Raw

fruits and vegetables must be thoroughly washed in water to

remove soil and other contaminants before being cut, combined with
other ingredients, cooked, served, or offered for human consumption in
ready-to-eat form except as specified in subsection 2 and except that

whol

e, raw fruits and vegetables that are intended for washing by the

consumer before consumption need not be washed before they are

sold.
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2. Fruits and vegetables may be washed and treated by using chemicals
and ozone as specified in subseetien subsections 5 and 6 of section
33-33-04-10+ 33-33-04-108.

History: Effective August 1, 1988; amended effective July 1, 1997; August 1, 2003;
April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-11. Cooking raw animal foods.

1. Except as specified under subsections 2, 3, and 4, raw animal foods
such as eggs, fish, meat, poultry, and foods containing these raw animal
foods, shall be cooked to heat all parts of the food to a temperature and
for a time that complies with one of the following methods based on the
food that is being cooked:

a.  One hundred forty-five degrees Fahrenheit [63 degrees Celsius] or
above for fifteen seconds for:

(1) Raw eggs that are broken and prepared in response to a
consumer’s order and for immediate service; and

(2) Except as specified under subdivisions b and c of
subsection 1 and subsection 2, fish, meat, including
game animals commercially raised for food as specified
in subsection 14 of section 33-33-04-03 and game animals
under a voluntary inspection program as specified in
subsection 14 of section 33-33-04-03;

b. One hundred fifty-five degrees Fahrenheit [68 degrees Celsius] for
fifteen seconds or the temperature specified in the following chart
that corresponds to the holding time for ratites, mechanically
tenderized and injected meats; the following if they are
comminuted: fish, meat, game animals commercially raised
for food as specified in subsection 14 of section 33-33-01-03, and
game animals under a voluntary inspection program as specified
in subsection 14 of section 33-33-04-03; and raw eggs that are
not prepared as specified under paragraph 1 of subdivision a of
subsection 1; or

Minimum
Temperature °F [°C] Time
145 [63] 3 minutes
150 [66] 1 minute
158 [70] <1 second (instantaneous)
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C. One hundred sixty-five degrees Fahrenheit [74 degrees Celsius]
or above for fifteen seconds for poultry, wild game animals as
specified in subsection 14 of section 33-33-04-03, stuffed fish,
stuffed meat, stuffed pasta, stuffed poultry, stuffed ratites, or
stuffing containing fish, meat, poultry, or ratites.

2. Whole meat including beef, corned beef roasts, pork roasts, lamb, and
cured pork roasts such as ham shall be cooked:

a. In an oven that is prepared to the temperature specified for
the roast’s weight in the following chart and that is held at that
temperature; and

Oven Type Oven Temperature Based on Roast Weight
Less than 4.5 kb [10 Ibs] 4.5 kb [10 Ibs] or more
Still Dry 350°F [177°C] or more 250°F [121°C] or more
Convection 325°F [163°C] or more 250°F [121°C] or more
High Humidity 250°F [121°C] or more 250°F [121°C] or more

Relative humidity greater than 90% for at least 1 hour as measured in the
cooking chamber or exit of the oven; or in a moisture-impermeable bag that
provides 100% humidity.

b. As specified in the following chart, to heat all parts of the food to
a temperature and for the holding time that corresponds to that

temperature:
Temperature °F Temperature °F

[°C] Time in Minutes [°C] Time in Seconds
130 [54.4] 112 147 [63.9] 134
131 [55.0] 89 149 [65.0] 85
133 [56.1] 56 +47163-91 54
135 [57.2] 36 149-165-61 34
136 [57.8] 28 151 [66.1] 22 54
138 [58.9] 18 163 [67.2] +4 34
140 [60.0] 12 155 [68.3] 8 22
142 [61.1] 8 157 [69.4] 14
144 [62.2] 5 158 [70.0] 0
145 [62.8] 4

Holding time may include postoven heat rise.

3. A raw or undercooked whole-muscle, intact beef steak may be served
or offered for sale in a ready-to-eat form if:
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a. The food establishment serves a population that is not a highly
susceptible population;

b. The steak is labeled to indicate that it meets the definition of
"whole-muscle, intact beef" as specified in subsection 4 of section
33-33-04-03; and

C. The steak is cooked on both the top and bottom to a surface
temperature of one hundred forty-five degrees Fahrenheit
[63 degrees Celsius] or above and a cooked color change is
achieved on all external surfaces.

4. A raw animal food such as raw egg, raw fish, raw-marinated fish,
raw molluscan shellfish, or steak tartare; or a partially cooked food
such as lightly cooked fish, soft-cooked eggs, or rare meat other than
whole-muscle, intact beef steaks as specified in subsection 3, may
be served or offered for sale in a ready-to-eat form upon consumer
request if:

a. The food establishment serves a population that is not a highly
susceptible population; and

b. The food, if served or offered for service by consumer selection
from a children’s menu, does not contain comminuted meat; and

(3

The consumer is informed as specified in section 33-33-04-07.4
that to ensure its safety, the food should be cooked as specified
under subsection 1 or 2; or

- d. The regulatory authority grants a variance from subsection 1 or 2 as
specified in section 33-33-04-18.1 based on an HACCP plan that:

(1) Is submitted by the licenseholder and approved as specified
in section 33-33-04-142;

(2) Documents scientific data or other information showing that
a lesser time and temperature regimen results in a safe food;
and

(3) Verifies that equipment and procedures for food preparation
and training of food employees at the food establishment
meet the conditions of the variance.

History: Effective August 1, 1988; amended effective June 1, 1991; July 1, 1997;
August 1, 2003; January 1, 2008; April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-11.5. Parasite destruction.
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Except as specified in subsection 2, before service or sale in
ready-to-eat form, raw, raw-marinated, partially cooked, or marinated
partially cooked fish etherthan-moliusean-shelifish shall be:

a.

b.

Frozen and stored at a temperature of minus four degrees
Fahrenheit [-20 degrees Celsius] or below for a minimum of one
hundred sixty-eight hours [seven days] in a freezer; or

Frozen at minus thirty-one degrees Fahrenheit [-35 degrees
Celsius] or below until solid and stored at minus thirty-one degrees
Fahrenheit [-35 degrees Celsius] or below for a minimum of fifteen
hours; or

Frozen at minus thirty-one degrees Fahrenheit [-35 degrees
Celsius] or below until solid and stored at minus four degrees
Fahrenheit [-20 degrees Celsius] or below for a minimum of
twenty-four hours.

and Tuna of the species Thunnus alalunga, Thunnus albacores
(yellowfin tuna), Thunnus atlanticus, Thunnus maccovii (bluefin
tuna, southern), Thunnus obesus (bigeye tuna), or Thunnus
thynnus (bluefin tuna, northern); or

parasites-infective-to-the-aquactitured-fish-—and Aquaculture fish.

such as salmon, that:

(1) Ifraised in open water, are raised in net-pens; or

(2) Are raised in land-based operations such as ponds or tanks:;
and

(3) Aref f uch ntain no liv

rasites infective to th fish; an
(4) Fish eggs that have been removed from the skein and rinsed.
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History: Effective July 1, 1997; amended effective August 1, 2003; January 1,
2008;_ April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-11.9. Noncontinuous cooking of raw animal foods. Raw
animal foods that are cooked using a noncontinuous cooking process shall be:

i 7
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|

Subject to an initial heating process that is no longer than sixty minutes
in duration:;

| iat a initial _heatin 0 ccordin the tim d
temperature parameters specified for cooked potentially hazardous
food under subsection 1 of section 33-33-04-07.5;

After cooling, held frozen or cold, as specified for potentially hazardous
food under subdivision b of subsection 1 of section 33-33-04-07:;

Prior to sale or service, cooked using a process that heats all parts
of the food to temperature of at least one hundred sixty-five degrees

Fahrenheit [74 degrees Celsius] for fifteen seconds;

C ac i time and & specifie
for cooke tenti hazardous food under subsection 1 of section
33-33-04-07.5if n ither hot held as specified under subsection 1 of

ion 33-33-04-07. served immediately. or held using time as a public

health control as specified under section 33-33-04-07.3 after complete
cooking; and

Prepared and stored according to written procedures that:

a. Have obtained prior approval from the regulatory authority;

b. Are maintained in the food establishment and are available
requlato uthority upon request;

9

Describe how the requirements specified under subsections 1
through 5 are to be monitored and documented by the permitholder
and the corrective actions to be taken if the requirements are not
met; and
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d. Describe how the foods, after initial heating but prior to cooking as
specified under subsection 4 are to be s ated from ready-to-eat
foods as specified under subsection 1 of section 33-33-04-04.1.

History: Effective April 1, 2012.
General Authority: NDCC 19.02.1-20, 23-01-03(3)
Law Implemented: NDCC 19-02.1-09

33-33-04-14. Reheating for hot holding.

1.

Except as specified under subsections 2, 3, and 5, potentially
hazardous food that is cooked, cooled, and reheated for hot holding
shall be reheated so that all parts of the food reach a temperature of at
least one hundred sixty-five degrees Fahrenheit [74 degrees Celsius]
for fifteen seconds.

Except as specified under subsection 3, potentially hazardous food
reheated in a microwave oven for hot holding shall be reheated so
that all parts of the food reach a temperature of at least one hundred
sixty-five degrees Fahrenheit [74 degrees Celsius] and the food is
rotated or stirred, covered, and allowed to stand covered for two
minutes after reheating.

Ready-to-eat food taken from a commercially processed, hermetically
sealed container, or from an intact package from a food processing plant
that is inspected by the food regulatory authority that has jurisdiction
over the plant, shall be heated to a temperature of at least one hundred
thirty-five degrees Fahrenheit [57.2 degrees Celsius] for hot holding.

Reheating for hot holding as specified in subsections 1 through 3 shall
be done rapidly and the time the food is between the temperature
specified in section 33-33-04-18 and one hundred sixty-five degrees
Fahrenheit [74 degrees Celsius] may not exceed two hours.

Remaining unsliced portions of meat roasts that are cooked as specified
in subsection 2 of section 33-33-04-11 may be reheated for hot holding
using the oven parameters and minimum time and temperature
conditions specified in subsection 2 of section 33-33-04-11.

History: Effective August 1, 1988; amended effective July 1, 1997; August 1, 2003;
January 1, 2008;_April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-18.1. Variance requirement. A food establishment shall obtain
a variance from the department as specified in section 33-33-04-139 and under
section 33-33-04-140 before:
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8.

Smoking food as a method of food preservation rather than as a method
of flavor enhancement;

Curing food,;
Using food additives or adding components such as vinegar:

a. As a method of food preservation rather than as a method of flavor
enhancement; or

b. To render a food so that it is not potentially hazardous;
Packaging food using a reduced oxygen packaging method except

as specified in section 33-33-04-18.2 where a barrier to clostridium
botulinum and listeria monocytogenes in addition to refrigeration exists;

Operating a molluscan shellfish life support system display tank used to
store and or display shellfish that are offered for human consumption;

Custom processing animals that are for personal use as food and not
for sale or service in a food establishment; or

Preparing food by another method that is determined by the regulatory
authority to require a variance.

Sprouting seeds or beans.

History: Effective July 1, 1997; amended effective August 1, 2003; January 1,
2008;_ April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-18.2. Reduced oxygen packaging without a variance -

Criteria.

1.

o

Except for food establishment that obtains a variance as specified in
section 33-33-04-18.1, a food establishment that packages potentially
hazardous food using a reduced oxygen packaging method shall control
the growth and toxin formation of clostridium botulinum and the growth
of listeria monocytogenes.

A food establishment that packages potentially hazardous food using
reduced oxygen packaging methods shall have an HACCP plan
that contains the information specified under subsection 3 of section
33-33-04-142 whieh and that:

a. |dentifies the food to be packaged;
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fe

beeatse-it-complies-with-one-of the-foowing Except as specified
in subsections 2 through 5, requires that the packaged food sha
be maintained at forty-one degrees Fahrenheit [5 degrees Celsius]

or less and meet at least one of the following criteria:

(1) Has an Aw (a,) of 0.91 or less;

(2) Has a PH (pH) of 4.6 or less;

(3) Is a meat or poultry product cured at a food processing plant
regulated by the United States department of agriculture
or using substances specified in 9 CFR 318-7approvat-of

281 447 triet : 4 g . !
produets 424.21, use of food ingredients and sources of

radiation, and is received in an intact package; or

(4) Is a food with a high level of competing organisms such as

raw meat of, raw poultry, or raw vegetables;

Describes how the packages must be prominently and
conspicuously labeled on the principal display panel in bold
type on a contrasting background, with instructions to:

(1) Maintain the food at forty-one degrees Fahrenheit [5 degrees
Celsius] or below; and

(2) Forfood-held-atrefrigeration-temperatures—diseard Discard
the food if within fourteen calendar days of its packaging it
is not served for on-premises consumption, or consumed if
served or sold for off-premises consumption;

Limits the refrigerated shelf life to no more than fourteen calendar
days from packaging to consumption, except the time the product
is maintained frozen, or the original manufacturer’s "sell by" or "use
by" date, whichever occurs first;

Includes operational procedures that:

(1) Himit Prohibit contacting ready-to-eat food with bare hands;
as specified in subsection 2 of section 33-33-04-29.1;

(2) Identify a designated area and the method by which:
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-

3)

(a) Physical barriers or methods of separation of raw foods
and ready-to-eat foods minimize cross-contamination;
and

(b) Access to the processing equipment is restricted to
responsible trained personnel familiar with the potential
hazards of the operation; and

Delineate cleaning and sanitization procedures for
food-contact surfaces; and

Ensure that the individual responsible for the reduced oxygen
packaging operation understands the:

(1)
)
3)

Concepts required for a safe operation;
Equipment and facilities; and

Procedures specified in subdivision f of subsection 1 and
subsection 4 of section 33-33-04-143.

Except for fish that is frozen before, during, and after packaging, a food
establishment may not package fish using a reduced oxygen packaging

method.

Except as specified in subsection 2

3

a food establishment may

paekage that packages food using a cook-chill or sous vide process
without-ebtaining-a-varianee—f shall:

Fhe—food-establishmentimplements Implement an HACCP plan

that contains the information as specified in section 33-33-04-143;

a.

b.

Fhe Ensures the food is:

(1)

()

)

(4)

Prepared and consumed on the premises, or prepared and
consumed off the premises but within the same business
entity with no distribution or sale of the bagged product to
another business entity or the consumer.

Cooked to heat all parts of the food to a temperature and for
a time as specified in section 33-33-04-11.

Protected from contamination before and after cooking as

speecified-in-subdivisionfof subsection—1.
Placed in a package or bag with an oxygen barrier and sealed

before cooking, or placed in a package or bag and sealed
immediately after cooking and before reaching a temperature
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©)

(6)

(@)

(8)

below one hundred thirty-five degrees Fahrenheit [57.2
degrees Celsius].

-  for—f food—that—i helf—if joted
eooled Cooled to forty-one degrees Fahrenheit [5 degrees
Celsius] in the sealed package or bag as specified in

section 33 33-04-07.5, and then—eeeleeHe—%hfﬁy-feur—degfeee

andﬁLs_e_qsLele

(a) Held—at Cooled to thirty-four degrees Fahrenheit [1
degree Celsius] or less within forty-eight hours of
reaching forty-one degrees Fahrenheit [5 degrees
Celsius], and held at thirty-four degrees Fahrenheit
[1 degree Celsius] and consumed or discarded within
thirty days after the date of preparation; or

(b) If removed from a storage unit that maintains a
thirty-four degrees Fahrenheit [1 degree Celsius] food
temperature, held at forty-one degrees Fahrenheit
[5 degrees Celsius] or less for no more than
seventy-two hours before consumption,__at which
time the food must be consumed or discarded.

Held in a refrigeration unit that is equipped with an electronic
system that continuously monitors time and temperature and
is visually examined for proper operation twice daily.

If transported offsite to a satellite location of the same
business entity, equipped with verifiable electronic monitoring
devices to ensure that times and temperatures are monitored
during transportation.

Labeled with the product name and the date packaged and;

Fhe Maintain the records required to confirm that cooling and cold
holding refrigeration time and temperature parameters are required
as part of the HACCP plan are maintained; and

Are-made Made available to the regulatory authority upon request,
and held for six months; and written operational procedures as
specified under subdivisions f ¢ and g f of subsection 4+ 2 are
implemented.
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5. A food establishment may—paekage that packages cheese using a
reduced oxygen packaging method witheut-obtaining—a—varianee—if-it
shall: '

a.

Limits Limit the cheeses packaged to those that are commercially
manufactured in a food processing plant with no ingredients added
in the food establishment and that meet the standards of identity
as specified in 21 CFR 133.150 hard cheeses, 21 CFR 133.169
pasteurized process cheese, or 21 CFR 133.187 semisoft cheeses;

Has an HACCP plan that contains the information specified in
section 33-33-04-143;

Except as specified in subdivisions a, b, c(2), df2}), and e of
subsection 4+ 2 and labels the package on the principal display
plane with a "use by" date that does not exceed thirty days or
the original manufacturer’s "sell by" or "use by" date, whichever
occurs first; and

Discards the reduced oxygen packaged cheese if it is not sold for
offpremises consumption or consumed within thirty calendar days
of its packaging.

History: Effective July 1, 1997; amended effective August 1, 2003; January 1,
2008; April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)
Law Implemented: NDCC 19-02.1-09

33-33-04-19. Milk and cream dispensing.

1

Milk and milk products for drinking purposes must be provided to the
consumer in an unopened, commercially filled package not exceeding
one pint [0.473 liter] in capacity, or drawn from a commercially filled
container stored in a mechanically refrigerated bulk milk dispenser. The
bulk milk container dispensing tube shall be cut on the diagonal leaving
no more than one inch [2.54 centimeters] protruding from the chilled
dispensing head. Where a dispenser for milk and milk products is not
available and portions of less than one-half pint [0.236 liter] are required

for mixed drinks, cereal, or dessert service, milk and milk products may

be poured from a commercially filled container of not more than ene-hatf

one gallon [4:892 3.785 liters] capacity.
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2. Cream of half and half must be provided in an individual service
container, protected pour-type pitcher, or drawn from a refrigerated
dispenser designed for such service.

History: Effective August 1, 1988; amended effective July 1, 1997; August 1, 2003;
April 1, 2012.

General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-19.2. Molluscan shellfish tanks.

1. Except as specified under subsection 2 of this section. molluscan
shellfish life support system display tanks may not be used to store or

display shellfish that are offered for human consumption and shall be

conspicuously marked so that it is obvious to the consumer that the

shellfish _are for dis only.

pa

Molluscan shellfish life-support system display tanks that are used to
store and display shellfish that are offered for human consumption must
be operated and maintained to ensure that:

4 a. Water used with fish other than molluscan shellfish does not flow
into the molluscan tanks.

2- b. The safety and quality of the shellfish as they were received are
not compromised by use of the tank.

3= ¢. The identity of the source of the shell stock is retained as specified
in subsection 2 of section 33-33-04-03.2.

History: Effective July 1, 1997; amended effective August 1, 2003; April 1, 2012.
General Authority: NDCC 19-02.1-20, 23-01-03(3)
Law Implemented: NDCC 19-02.1-09

33-33-04-27.1. Management and personnel - Person in charge. The
licenseholder shall be the person in charge or shall desighate a person in charge
and shall ensure that a person in charge is present at the food establishment during
all hours of operation. The person in charge shall ensure that:

a. Food establishment operations are not conducted in a private
home or room used as living or sleeping quarters as specified in
subsection 4 of section 33-33-04-02 and section 33-33-04-112;

b. Persons unnecessary to the food establishment operation are not
allowed in the food preparation, food storage, or warewashing
areas, except that brief visits and tours may be authorized
by the person in charge if steps are taken to ensure that
exposed food; clean equipment, utensils, and linens; and
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unwrapped single-service and single-use articles are protected
from contamination;

Employees and other persons such as delivery and maintenance
persons and pesticide applicators entering the food preparation,
food storage, and warewashing areas comply with this code;

Employees are effectively cleaning their hands, by routinely
monitoring the employees’ handwashing;

Employees are visibly observing foods as they are received
to determine that they are from approved sources, delivered
at the required temperatures, protected from contamination,
unadulterated, and accurately presented, by routinely monitoring
the employees’ observations and periodically evaluating foods
upon their receipt;

Employees are properly cooking potentially hazardous food being
particularly careful in cooking those foods known to cause severe
foodborne iliness and death, such as eggs and comminuted meats,
through daily oversight of the employees’ routine monitoring of the
cooking temperatures using appropriate temperature measuring
devices properly scaled and calibrated as specified in section
33-33-04-42;

Employees are using proper methods to rapidly cool potentially
hazardous foods {time-and-temperature—control-for-safety-foods)
that are not held hot or are not for consumption within four hours,
through daily oversight of the employees’ routine monitoring of food
temperatures during cooling;

Consumers who order raw or partially cooked ready-to-eat foods of
animal origin are informed as specified in subsection 4 of section
33-33-04-11 that the food is not cooked sufficiently to ensure its
safety;

Employees are properly sanitizing cleaned multiuse equipment
and utensils before they are reused, through routine monitoring of
solution temperature and exposure time for hot water sanitizing,
and chemical concentration, pH, temperature, and exposure time
for chemical sanitizing;

Consumers are notified that clean tableware is to be used when
they return to self-service areas such as salad bars and buffets as
specified in section 33-33-04-26;

Employees are preventing cross-contamination by timiting having
no direct hand contact with exposed, ready-to-eat food when deli
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tissue, spatulas, tongs, dispensing equipment, or other utensils can
be used;

. Employees are properly trained in food safety, including food
allergy awareness, as it relates to their assigned duties; and

M.  Food employees and conditional employees are informed of their
responsibility to report in accordance with law, to the person in
charge, information about their health and activities as they relate
to diseases that are transmissible through food, as specified in
section 33-33-04-28.9.

History: Effective July 1, 1997; amended effective January 1, 2008; April 1, 2012.
General Authority: NDCC 19-02.1-20, 23-01-03(3)
Law Implemented: NDCC 19-02.1-09

33-33-04-27.2. Demonstration of knowledge. Based on the risks of
foodborne illness inherent to the food operation, during inspections and upon
request the person in charge shall demonstrate to the regulatory authority
knowledge of foodborne disease prevention, application of the hazard analysis
critical control point principles, and the requirements of this code, as it relates to
the food operation. The person in charge shall demonstrate this knowledge by
compliance with this code, or by being a certified food protection manager who
has shown proficiency of required information through passing an accredited test,
or by responding correctly to the inspector’s questions as they relate to the specific

food operation. An accredited test for a food protection manager is one that is

V. nd li rence for f I ion-recognized reditin
ncy. Th n_in char mon kn '

1. Complying with this code by having no violations of critical items durin

the current inspections;

2. Being certified food protection manager who has shown proficiency of
required information through passing a test that is part of an accredited
program; or

3. ndi rrec he in r's question hey r to th

ific f ration. The ar f know in x
4. Describing the relationship between the prevention of foodborne

disease and the personal hygiene of a food employee:

b. Explaining the responsibility of the person in charge for preventin
the transmission of foodborne disease by a food employee who has
a disease or medical condition that may cause foodborne disease;

C. Describi m ia i iseas h r

transmissi rough food:
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k.

Explaining the significance of the relationship between maintaining
the time and temperature of potentially hazardous food and the
prevention of foodborne illness:

E ining the h S _inv d in the consu ion of raw or
undercoo meat, po s, and fish;

Stating the required food temperatures and times for safe cooking

of potenti hazardous food, including meat, pou e and
fish;

Stating the required temperatures and times for the safe
refrigerated storage, hot holding, cooling, and reheating of

potentially hazardous food:

scribing the relationship between the prevention of foodbor
illness and the n ment a ntrol of the following:

(1) Cross contamination;

(2) Hand contact with ready-to-eat foods;

(3) Handwashing: and

(4) Maintaining the food establishment in a clean condition and
in a good repair;

Describing foods identified as major food allergens and the
symptoms that a major food allergen could cause in a sensitive
individual who has an allergic reaction;

xplaining the relationship between food safety and providin
equipment that is:

(1) Sufficient in number and capacity; and

(2) Properly designed, constructed, located, installed, operated,
maintained, and cleaned;

Explaining correct procedures f ing and sanitizing utensils

and food-contact surfaces of equipment:

Identifying the source of water used and measures taken to ensure
that it remains protected from contamination such as providing

protection from backflow and precluding the creation of cross
connections:

60



=

e

Identifying poisonous or toxic materials in the food establishment

and the procedures necessary to ensure that they are safely stored,
dispensed, used, and disposed of according to law;

| ifying criti ints i ion fr rchasi
hr r service that when n d m ntribute to
the transmission of foodborne illness and explaining steps taken

ns hat th in I ntr i rdan ith th
requir hi 4

Explaining the details of how the person in charge and food
employees comply with the HACCP plan if a plan is required b

law, this code, or an agreement between the regulatory authority
and the food establishment;

Explaining the responsibilities, rights, and authorities assigned by
this code to the:

(1) Food employee;
(2) Conditional employee;
(3) Person in charge;

4 R rity; an

Explaining _how the person in char food employees, and
conditional employees comply with re ing responsibilities and

exclusion or restriction of food employees.

History: Effective July 1, 1997; amended effective April 1, 2012.
General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04-28.11. Removal, adjustment, or retention of exclusions and
restrictions. The person in charge may remove, adjust, or retain the exclusion or
restriction of a food employee according to the following conditions:

1.

Except when a food employee is diagnosed with an infection from
hepatitis A or salmonella typhi:

a.

Reinstate a food employee who was excluded as specified in
subdivision a of subsection 1 of section 33-33-04-28.10 if the food
employee:

(1) Is asymptomatic for at least twenty-four hours; or
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(2) Provides to the person in charge written medical
documentation from a health practitioner that states the
symptom is from a noninfectious condition.

If a food employee was diagnosed with an infection from Norovirus
and excluded as specified under subdivision b of subsection 1 of
section 33-33-04-28.10:

(1) Restrict the food employee, who is asymptomatic for at least
twenty-four hours and works in a food establishment not
serving a highly susceptible population, until the conditions
for reinstatement as specified under subdivision a or b of
subsection 4 are met; or

(2) Retain the exclusion for the food employee, who is
asymptomatic for at least twenty-four hours and works
in a food establishment that serves a highly susceptible
population, until the conditions for reinstatement as specified
under subdivision a or b of subsection 4 is met.

If a food employee was diagnosed with an infection from Shigella
spp. and excluded as specified under subdivision b of subsection 1
of section 33-33-04-28.10:

(1) Restrict the food employee, who is asymptomatic for at least
twenty-four hours and works in a food establishment not
serving a highly susceptible population, until the conditions
for reinstatement as specified under subdivision a or b of
subsection 5 is met; or

(2) Retain the exclusion for the food employee, who is
asymptomatic for at least twenty-four hours and works
in a food establishment that serves a highly susceptible
population, until the conditions for reinstatement as specified
under subsections 5(a) or (b), or 5(a) and 1(c)(1) ef-this
seetion are met.

If a food employee was diagnosed with an infection from
Enterohemorrhagic or Shiga toxin-producing Escherichia coli
and excluded as specified under subdivision b of subsection 1 of
section 33-33-04-28.10;

(1) Restrict the food employee, who is asymptomatic for at least
twenty-four hours and works in a food establishment not
serving a highly susceptible population, until the conditions
for reinstatement as specified under subdivision a or b of
subsection 6 is met; or
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(2) Retain the exclusion for the food employee, who is
asymptomatic for at least twenty-four hours and works
in a food establishment that serves a highly susceptible
population, until the conditions for reinstatement as specified
under subdivision a or b of subsection 6 is met.

Reinstate a food employee who was excluded as specified under
subsection 2 of section 33-33-04-28.10 if the person in charge
obtains approval from the regulatory authority and one of the following
conditions is met:

a. The food employee has been jaundiced for more than seven
calendar days;

b. The anicteric food employee has been symptomatic with symptoms
other than jaundice for more than fourteen calendar days; or

C. The food employee provides to the person in charge written
medical documentation from a health practitioner stating that the
food employee is free of a hepatitis A virus infection.

Reinstate a food employee who was excluded as specified under
subsection 3 of section 33-33-04-28.10 if:

a. The person in charge obtains approval from the regulatory
authority; and

b. The food employee provides to the person in charge written
medical documentation from a health practitioner that states the
food employee is free from Shigella typhi infection.

Reinstate a food employee who was excluded as specified under
subsections 1(b) or 4(a) of section 33-33-04-28.10 who was restricted
under subsection 4(b) of section 33-33-04-28.10 if the person in charge
obtains approval from the regulatory authority and one of the following
conditions is met:

a. The excluded or restricted food employee provides to the person
in charge written medical documentation from a health practitioner
stating that the food employee is free of a Norovirus infection;

b. The food employee was excluded or restricted after symptoms of
vomiting or diarrhea resolved, and more than forty-eight hours have
passed since the food employee became asymptomatic; or

C. The food employee was excluded or restricted and did not develop
symptoms and more than forty-eight hours have passed since the
food employee was diagnosed.

63



Reinstate a food employee who was excluded as specified under
subsections 1(b) or 5(a) of section 33-33-04-28.10 or who was
restricted under subsection 5(b) of section 33-33-04-28.10 if the person
in charge obtains approval from the regulatory authority and one of the
following conditions is met:

a.

The excluded or restricted food employee provides to the person
in charge written medical documentation from a health practitioner
stating that the food employee is free of a Shigella spp. infection
based on test results showing two consecutive negative stool
specimen cultures that are taken:

(1) Not earlier than forty-eight hours after discontinuance of
antibiotics; and

(2) At least twenty-four hours apart;

The food employee was excluded or restricted after symptoms of
vomiting or diarrhea resolved, and more than seven calendar days
have passed since the food employee became asymptomatic; or

The food employee was excluded or restricted and did not develop
symptoms and more than seven calendar days have passed since
the food employee was diagnosed.

Reinstate a food employee who was excluded or restricted as specified
under subsections 1(b) or 6(a) of section 33-33-04-28.10 or who was
restricted under subsection 6(b) of section 33-33-04-28.10 if the person
in charge obtains approval from the regulatory authority and one of he
following conditions is met:

a.

The excluded or restricted food employee provides to the person
in charge written medical documentation from a health practitioner
stating that the food employee is free of an infection from
Enterohemorrhagic or Shiga toxin-producing Escherichia coli
based on test results that show two consecutive negative stool
specimen cultures that are taken:

(1) Not earlier than forty-eight hours after discontinuance of
antibiotics; and

(2) At least twenty-four hours apart;
The food employee was excluded or restricted after symptoms of

vomiting or diarrhea resolved and more than seven calendar days
have passed since the food employee became asymptomatic; or

64



C. The food employee was excluded or restricted and did not develop
symptoms and more than seven days have passed since the food
employee was diagnosed.

Reinstate a food employee who was excluded or restricted as
specified under subsections 7(a) or (b) of section 33-33-04-28.10 if
the food employee provides to the person in charge written medical
documentation from a health practitioner stating that the food employee
meets one of the following conditions:

a. Has received antibiotic therapy for Streptococcus pyogenes
infection for more than twenty-four hours;

b. Has at least one negative throat specimen culture for
Streptococcus pyogenes infection; or

C. Is otherwise determined by a health practitioner to be free of a
Streptococcus pyogenes infection.

Reinstate a food employee who was restricted as specified under
subsection 8 of section 33-33-04-28.10 if the skin, infected wound, cut,
or pustular boil is properly covered with one of the following:

a. Animpermeable cover such as a finger cot or stall and a single-use
glove over the impermeable cover if the infected wound or pustular
boil is on the hand, finger, or wrist;

b. Animpermeable cover on the arm if the infected wound or pustular
boil is on the arm; or

C. Adry, durable, tight-fitting bandage if the infected wound or pustular
boil is on another part of the body.

Reinstate a food employee who was restricted as specified under
subsection 9 of section 33-33-04-28.10 and was exposed to one of

the following pathogens as specified under subsection 1(d) or (e) of
section 33-33-04-28.9:

a. Norovirus and one of the following conditions is met:

(1) More than forty-eight hours have passed since the last day
the food employee was potentially exposed; or

(2) More than forty-eight hours have passed since the food
employee’s household contact became asymptomatic.

b. Shigella spp. or Enterohemorrhagic or Shiga toxin-producing
Escherichia coli and one of the following conditions is met:
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(1)

)

More than three calendar days have passed since the last
day the food employee was potentially exposed; or

More than three calendar days have passed since the food
employee’s household contact became asymptomatic.

C. S&—Fypht Shigella typhi and one of the following conditions is met:

(1)

()

More than fourteen calendar days have passed since the last
day the food employee was potentially exposed; or

More than fourteen calendar days have passed since the food
employee’s household contact became asymptomatic.

d. Hepatitis A virus and one of the following conditions is met:

(1)

()

3)

(4)

©)

(6)

The food employee is immune to hepatitis A virus infection
because of a prior illness from hepatitis A.

The food employee is immune to hepatitis A virus infection
because of vaccination against hepatitis A,;

The food employee is immune to hepatitis A virus infection
because of IgG administration;

More than thirty calendar days have passed since the last day
the food employee was potentially exposed;

More than thirty calendar days have passed since the food
employee’s household contact became jaundiced; or

The food employee does not use an alternative procedure
that allows bare hand contact with ready-to-eat food until at
least thirty days after the potential exposure, as specified in
subdivisions (4) and (5) of subsection 9(d) of this section, and
the food employee receives additional training about:

(a) Hepatitis A symptoms and preventing the transmission
of infection;

(b) Proper handwashing procedures; and

(c) Protecting ready-to-eat food from contamination
introduced by bare hand contract.

History: Effective January 1, 2008.
General Authority: NDCC 19-02.1-20, 23-01-03(3)
- Law Implemented: NDCC 19-02.1-09
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33-33-04-29.1. Preventing contamination from hands - When to wash.

T

Food employees shall wash their hands as specified in section
33-33-04-29.

Except when washing fruits and vegetables as specified in section
33-33-04-10, food employees shalHimit-direet-hand may not contact
with exposed, ready-to-eat food when with their bare hands and

shall use deli tissue, spatulas, tongs, single-use gloves, dispensing
equipment, or other utensils eanbe-tsed.

Food employees shall minimize bare hand and arm contact with
exposed food that is not in a ready-to-eat form.

History: Effective August 1, 2003; amended effective April 1, 2012.
General Authority: NDCC 19-02.1-20, 23-01-03(3)

Law Implemented: NDCC 19-02.1-09

33-33-04 361 SIash-fes'etanf—ghves Gloveg - Use |ImI§§tI0n

ki 8

po

If used, single-use gloves shall be used for only one task such as
working with ready-to-eat food or with raw animal food, used for no
other purpose, and discarded when damaged or soiled, or when

interruptions occur in the operation.

X specified in s ion h-resistant gloves that ar
t the han uring operati requiri ing sh e in
irect con nly with food that i ntly cook specified
tion 33-33-04-11. such as frozen fi raprim f meat.

sh-resistant gloves may be used with ready-to-eat food that will not

be subsequently cooked if the slash-resistant gloves have a smooth,

durable, and nonabsorbent outer surface or if the slash-resistan
gloves are covered with a smooth, durable, nonabsorbent glove, or a

single-use glove.
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4. Cloth gloves may not be used in direct contact with food unless the food
is subsequently cooked as required under section 33-33-04-11 such as
frozen food or a primal cut of meat.

History: Effective July 1, 1997; amended effective August 1, 2003; April 1, 2012.
General Authority: NDCC 19-02.1-20, 23-01-03(3)
Law Implemented: NDCC 19-02.1-09

33-33-04-50. Cleaning frequency of equipment and utensils cleaning
and sanitizing.

1. Tableware must be washed, rinsed, and sanitized after each use.

2. To prevent cross-contamination, kitchenware and food-contact surfaces
of equipment must be washed, rinsed, and sanitized after each use and
following any interruption of operations during which time contamination
may have occurred.

3. Where equipment and utensils are used for the preparation of
potentially hazardous foods on a continuous or production line basis,
utensils and the food-contact surfaces of equipment must be washed,
rinsed, and sanitized before each use with a different type of raw
animal food or each time there is a change from working with raw foods
and ready-to-eat foods.

4. The food-contact surfaces of grills, griddles, and similar cooking devices
and the cavities and door seals of microwave ovens must be cleaned
at least once a day. However, this does not apply to hot oil cooking
equipment and hot oil filtering systems. The food-contact surfaces of
all cooking equipment must be kept free of encrusted grease deposits
and other accumulated soil.

5. Food shall only contact surfaces of equipment and utensils that are
cleaned and sanitized as specified in sections 33-33-04-52 through
33-33-04-54 or single-service and single-use articles.

6. Except as specified in subsection 7, if used with potentially hazardous
food {time—and—temperature—econtrol—for—safety—foed), equipment
food-contact surfaces and utensils shall be cleaned throughout the day
at least every four hours.

7. Surfaces of utensils and equipment contacting potentially hazardous
food may be cleaned less frequently than every four hours if:

a. In storage, containers of potentially hazardous food and their
contents are maintained at temperatures specified in section
33-33-04-07 and the containers are cleaned with when they are

empty;
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b.

Utensils and equipment are<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>