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JANUARY 2011

CHAPTER 48-09-01

48-09-01-02. Brand inspection. For the purpose of complying with North
Dakota Century Code chapters 36-05, 36-09, and 36-22:

1.

When cattle, horses, or mules are offered for sale at any brand
inspection point, proof of ownership must be established by the shipper
of the cattle, horses, or mules, either by a recorded brand, bill of sale,
livestock market clearance, local inspection certificate, or an affidavit
of ownership.

If any animal inspected bears the recorded brand of the shipper or
seller and also bears a recorded brand or brands other than the
recorded brand of the shipper or seller, then the said shipper or seller
may be required, at the discretion of the brand inspector, to establish
ownership of such animal by bills of sale, market clearance, local
inspection certificate, or any other satisfactory evidence of ownership.

No claim for feed, pasture, or gathering shall be allowed at market.
All such claims must be referred to and approved for payment from
proceeds of sale by the North Dakota stockmen’s association, unless
payment is authorized in writing by the owner of the brand carried by
such livestock.

Sales agency, packing plant, and buying stations where inspection is
maintained must furnish necessary help without charge to assist the
brand inspectors in handling cattle, horses, or mules to be inspected for
brands.

All cattle, horses, or mules entering an inspection point shall be placed
in pens assigned to individual sellers and shall be kept separate from
all other cattle, horses, or mules until inspected by the brand inspector
and released for sale or shipment.

No cattle, horses, or mules shall be inspected after dark or by artificial
light or inspected when loaded in trucks; provided, however, that under
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10.

1.

12.

emergency circumstances deemed by the brand inspector to warrant
inspection by artificial light, such inspection may be made at places
designated by the chief brand inspector as having lighting which meets
the specifications required by the chief brand inspector for inspection
by artificial light. The chief brand inspector shall have authority to give
approval to premises which meet such specifications and to extend or
remove such approval.

It shall be the responsibility of the North Dakota stockmen’s association
to provide a sufficient and competent force of brand inspectors at
inspection points to carry on the brand inspection in an efficient and
timely manner.

Brand inspectors may notinspect their own livestock or trade at a market
where they conduct inspections.

A buying station is a point where cattle, horses, or mules are gathered
for sale and is also referred to as a weigh station or scale.

The North Dakota stockmen’s association shall, when determined
advisable by the chief brand inspector, make an inspection of any
butcher shop, buying station, locker plant, or custom meat cutting and
processing establishment where cattle are slaughtered or processed
for the owner for a fee. Authorized inspectors of the association, when
directed to do so by the chief brand inspector, shall be authorized to
go upon the premises of any such butcher shop, buying station, locker
plant, or custom meat cutting establishment, for the purpose of making
physical inspection on the premises as to the ownership or identity of
animals or their carcasses that may be found therein.

A fee of seventy-five-eents one dollar per head on all cattle, horses, or
mules subject to brand inspection at points where such inspection is
maintained shall be paid by the owner of the cattle, horses, or mules,
and when sold by a commission firm, sales agency, or when purchased
by a buying station operator or packing plant, it shall be the obligation of
the commission firm, sales agency, buying station operator, or packing
plant company to collect and withhold from the proceeds of such sale
the inspection fee and to pay over to the association upon demand the
amounts so collected without any deductions whatsoever. Whenever a
brand inspector is required to travel to points other than the inspector’s
official stations to perform local brand inspection, the inspector shall be
paid mileage by the shipper, owner, or consignor at the same rate per
mile [1.61 kilometers] paid state officials in addition to the regular brand
inspection fee. A permanent inspection permit may be obtained, for
horses and mules only, by payment of a ten dollar inspection fee.

The following auction markets outside the state of North Dakota are

designated official brand inspection markets for North Dakota cattle,
horses, and mules by the North Dakota stockmen’'s association:
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Mobridge livestock auction, Mobridge, South Dakota; McLaughlin
sales, inc., McLaughlin, South Dakota; Lemmon livestock market,
inc., Lemmon, South Dakota; Sisseton livestock sale co., Sisseton,
South Dakota; Britton livestock sale co., Britton, South Dakota; hub
city livestock sale co., Aberdeen, South Dakota; Aberdeen livestock
sales, Aberdeen, South Dakota; Herreid livestock sale co., Herreid,
South Dakota; Baker livestock auction, inc., Baker, Montana; Glendive
livestock auction, Glendive, Montana; Sidney livestock market center,
Sidney, Montana.

If any of the above markets where the North Dakota stockmen's
association provides brand inspection closes for a period of three
months or longer, the market must file a written request and follow the
same criteria as listed for new requests for brand inspection services.

a. The request must be from a market within thirty-five miles of the
North Dakota border.

b. The number of potential inspections must be at a level that is
feasible for the North Dakota stockmen’s association to hire
personnel to perform the inspection services.

C. The auction must file a bond with the North Dakota stockmen'’s
association in an amount to assure that any shortage of income
from inspections will cover all expenses incurred in performing the
services.

d. The auctions must agree to abide by all North Dakota livestock
inspection laws and rules. Failure to do so will result in immediate
revocation of their service.

History: Amended effective April 1, 1980; July 1, 1982; June 1, 1983; April 1,
1988; September 1, 1988; July 1, 1995; September 1, 2003; November 1, 2004;
January 1, 2011.

General Authority: NDCC 36-22-03

Law Implemented: NDCC 36-05-10, 36-09-15, 36-09-23, 36-09-26, 36-22-02,

36-22-03
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JANUARY 2011

CHAPTER 61-02-07.1

61-02-07.1-13. Pharmacy technician rei n f a regi
pharmacy technician fails to pay the fee for a renewal registration within the
ime requir ive dir r r a n he registration for
nonpayment. Upon application, the delinquent registrant m rocure a renewed
i ment of k reqistration fi nd proof of ten rs of
ntinuing ph utical education ined within th ear ar mitted

provided there have been no disciplinary actions involved with the registration and
the board is satisfied that the applicant is a proper person to receive the same.

History: Effective January 1, 2011.

General Authority: NDCC 28-32-02, 43-15-10(12)(14)(19)
Law Implemented: NDCC 28-32-03, 43-15-10(12)(14)(1
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JANUARY 2011

CHAPTER 75-02-01.2

75-02-01.2-01. Definitions. For the purposes of this chapter:

1.

"Aid to families with dependent children" means a program administered
under North Dakota Century Code chapter 50-09 and title IV-A of the
Social Security Act[42 U.S.C. 601 et seq.] during periods prior to July 1,
1997.

"Applicant” means an individual who is seeking a benefit under this
chapter.

"Asset’ means any kind of property or property interest, whether
real, personal, or mixed, whether liquid or illiquid, and whether or not
presently vested with possessory rights.

"Assistance" includes cash, payments, vouchers, and other forms of
benefits designed to meet a family’s ongoing basic needs, but does not
include nonrecurring, short-term benefits, work subsidies, supportive
services provided to families who are employed, and refundable earned
income tax credits.

"Base month" means the month, immediately before the processing
month, about which the income and circumstances of the household
are evaluated to determine the amount of any benefits to be paid during
the benefit month.

"Benefit cap child" means a child born after June 30, 1998, to a
household member who was a recipient of assistance under this
chapter during the month of probable conception.

"Benefit month" means the calendar month immediately following the
processing month.

"Benefits" means the amount of temporary assistance for needy families
assistance a family receives including the temporary assistance for
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needy families amount, essential services, and supportive services,
reduced by recoupments.

"Caretaker relative" means the relative so designated by the household
who:

a. Lives with an eligible dependent child;

b. Is a pregnant woman, caretaker relative to no dependent child, in
the last trimester of her pregnancy; or

C. Lives with a dependent child, under age eighteen and receiving
supplemental security income benefits, who is the last child in the
home.

"Child only case" means a ¢ in which the only eligible individual is a
dependent child and the caretaker relative is ineligible nonlega

responsible caretaker, or as a legally responsible caretaker due to
being a supplemental security income recipient, a disqualified alien, a
isqualified fleeing felon, a disqualifie role violator i lified

probation violator, or disqualified for committing fraud.

"Child support agency" means any entity created by a county agency
or any combination of county agencies, in execution of the county
agency’s duties under subsection 5 of North Dakota Century Code
section 50-09-03.

"County agency" means the county social service board.

"County demonstration project" means a project operated by a county,
with state approval, to conduct a temporary assistance for needy
families program with different objective criteria for the delivery of
benefits, services, and the determination of eligibility from those
provided elsewhere in the state.

"'Department" means the North Dakota department of human services.

"Dependent child" means a needy child:

a.  Who lives in the home of a relative by birth, marriage, or adoption;
b. Who has been deprived of parental support or care by reason of:
(1) The continued absence of a parent from the home, other than
absence occasioned solely by reason of the performance of
active duty in the uniformed services of the United States;

(2) The death of a parent; or
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45: 16.

17.

(3) The physical or mental incapacity of a parent; and
C. Whois:
(1) Under the age of eighteen; or

(2) Under the age of nineteen and a full-time student in a
secondary school or the a vocational or technical school that
is equivalent {secondary-schootHevetina-voecationat-schootl;
or-technieat to a secondary school, if, before the end of the
calendar month in which the student attains age nineteen,
the student may reasonably be expected to complete the
program of such school.

"Earned income" means income currently received as wages, salaries,
commissions, or profits from activities in which a household member is
engaged through either employment or self-employment. There must
be an appreciable amount of personal involvement and effort, on the
part of the household, for income to be considered earned.

"Earned right benefit" mean nefit an individual is entitle

receiv result of being em ven after the em men
has terminated. These benefits include veterans’ compensation and
ensions; old age, survivors, and disability insurance benefits; railroad

retirement benefits; workforce safety and insurance wage-loss and
permanent impairment benefits; and unemployment compensation.

"Eligible caretaker relative" means a caretaker relative who:

a. If, related to an eligible dependent child as a brother or sister, is not
under sixteen years of age;

b. If deprivation of parental support or care is by reason of the
incapacity or disability of a parent, is the incapacitated or disabled
parent or the eligible dependent child’s other parent, but not
stepparent;

C. If deprivation of parental support or care is by reason of the death
or continued absence of a parent, is the eligible dependent child’s
other parent, but not stepparent;

d. Is not a recipient of supplemental security income benefits; and
€. Isin financial need; ef
f. Is a pregnant woman, in the third trimester of her pregnancy,

caretaker relative to no other dependent or legally responsible
caretaker child, who or whose husband is incapacitated; or
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d. |s related to a dependent child by birth, whether by whole or
half-blood, by marriage, or by adoption, and who is within the fifth

degree of relationship to that child.

"Family" includes an:

4. An individual or group of related individuals within a household
whose needs are recognized in a grant of benefits through
temporary assistance for needy families;-the;

o

The parents of any dependent child and all brothers and sisters
of any dependent child, whether by whole bleed; or half-blood,
marriage, or adoption, any child, parent of an eligible dependent
child, or other caretaker relative who receives supplemental

security income benefits—Famity-ineludes-an;

(3]

An alien who does not meet citizen and alienage requirements;-an;

e

An alien who is ineligible for temporary assistance for needy
families benefits because of the application of sponsor-to-alien
deeming;—an;

€. An individual who is ineligible for temporary assistance for needy
families benefits as the result of the imposition of a sanction—an

lump-sum-ineeme—or-an or disqualification; and

An individual who is a household member who is a legal dependent

or a legally responsible caretaker of a member of the fiirg—unit
household, but does not include roomers and or boarders.

3, U 0
1

()

"Financially r ibl rson" mean erson legally r nsible for

or with a legal duty to provide for the financial support of another person.

| “Full calendar month" means the period that begins at midnight on the

last day of the previous month and ends at midnight on the last day of
the month under consideration.

"Full-time student" means a student who:

a. Ifin a secondary school, is enrolled in classes which, if completed,
will earn the student four or more units of credit;

b. If in a vocational or technical school under state operation, a
college, or a university, is enrolled in classes that, if completed, will
earn the student twelve or more semester hours of credit during
a regular term or six or more semester hours of credit during a
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26- 24.

24 25.

summer term at an educational facility operating on a semester
system, or twelve or more quarter hours of credit during a regular
term or six or more quarter hours of credit during a summer term
at an educational facility operating on a quarter system;

C. Ifin a private vocational or technical school, is enrolled in classes
which, according to a written statement from school officials,
constitutes full-time enroliment;

d. Is enrolled in an accredited alternative high school,
correspondence courses, or adult basic education, according to a
written statement from school officials or who is home schooled; or

€. Is an individual participating in job corps, whether an adult or a
child.

"Housing costs" means the full amount of rent or, if purchasing a home,

he mount of the mort ro nsuran r tax
i essments, repairs, and improvements of the home.

"Ineligible caretaker relative" means a caretaker relative who is not an
eligible caretaker relative.

"Living in the home of a relative" means a circumstance that arises when
a relative assumes and continues responsibility for the day-to-day care
and control of a child in a place of residence maintained by the relative
(whether one or more) as the relative’s own home. Itincludes situations
in which the child or the relative requires medical treatment that requires
a special living arrangement. It also includes situations in which the
child is temporarily absent from the home, with a plan to return, when
the child:

a. Physically resides in the home, but is under the jurisdiction of a
court and is receiving probation services or protective supervision;

b. Receives education while in an educational boarding arrangement
in another community if needed specialized services or facilities are
unavailable in the home community or if transportation problems
make school attendance near home difficult or impossible;

C. Receives services at a summer camp such as Camp Grassick,
receives services at an attention deficit hyperactivity disorder
summer camp, or receives extended hospital stays during the
summer months;

d. Receives special education at the school for the deaf or school for
the blind, whether as a day student or a boarding student, except
that a boarding student’s needs are limited to those maintenance
items that are not provided by the school; or
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€. Receives education at a boarding school in another community,
provided that the child was not placed in that setting following
removal from the child's home by court order following a
determination that the child was abused, neglected, or deprived,
except that the child is entitled to a clothing and personal needs
allowance only if that allowance is made available for the child's
use on a regular basis.

"Make an assistance payment" means, in the context of two-month
retrospective budgeting, an activity that occurs on the date the
department deposits an assistance payment check in the United States
mail.

"Monthly income" means income from any source, either earned or
unearned, which is computed and reduced to monthly units for the
purpose of determining eligibility and benefits. Income may be received
weekly, every other week, twice a month, monthly, intermittently, or
annually, but is computed and considered monthly.

"Needy" means:

& A a household, otherwise eligible under this chapter, whose
countable income, less any applicable disregards, is less than the
income identified in the basic requirements table for a family of the
size and composition of the household:

forty-five-doltars-per-month when d ecial items of n
and any clothing and personal n llowances of forty-five

dollars for which the household is eligible.

"Nonlegally responsible relative” means a relative who is not the child’s
parent.

"Parent" means the child's mother or father, whether by birth or
adoption, but does not mean:

a. An individual whose parental rights have been terminated with
respect to that child; or

b. A stepparent.

"Part-time student" means an individual enrolled in a secondary school,
vocational school, correspondence courses, technical school, college,
or university, or who is home schooled, who is not a full-time student.
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33.

34.

%

"Processing month" means the month, immediately after the base
month, and immediately before the benefit month, in which the county
agency determines eligibility for, and the amount of, any benefit to be
paid during the benefit month.

"Proper individual" means any individual of sufficient maturity and
understanding to act responsibly on behalf of the applicant.

"Prospective budgeting" means the determination, made only with
respect to the initial month of eligibility and the month immediately
after the initial month of eligibility, based on the county agency’s best
estimate of the income and circumstances of the household in those
months, of the amount of any grant of benefits in those two months.

"Prudent person concept" means a method or program administration
that relies upon individual staff members:

a. To exercise judgment in requesting, reviewing, and weighing
information provided by an applicant, recipient, or any source of
verification; and

b. To be attentive, vigilant, cautious, perceptive, and governed by
reason and common sense.

"Recipient" means an individual who receives cash assistance under
this chapter.

"Relative by birth, marriage, or adoption" means an individual related
to the dependent child by birth, whether by blood or half-blood, by
marriage including a marriage that has been terminated by death or
divorce, or by adoption, as father, mother, grandfather, grandmother,
brother, sister, stepfather, stepmother, stepbrother, stepsister, uncle,
aunt, or first cousin.

"Retrospective budgeting” means a determination, made by the
county agency during the processing month, based on income and
circumstances of the household, during the base month, of the amount
of any grant of assistance in the benefit month.

"Sanction penalty month" means the month in which a sanctioned
individual's financial needs may be removed from a household’s
temporary assistance for needy families grant.

"Self-sufficient" means having income sufficient to require closure of the
temporary assistance for needy families case.
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41 45.

44- 48.

45: 49.

"Special item of need" means an additional benefit paid to a temporary

assistance for n families household to reimburse certain expen
that are not included in the basic standard of need. These items
include health insurance premiums, car seats, essential service, house
allowance, and catastrophic events.

"Standard employment expense allowance" means twenty-seven
percent of earned income, or one hundred eighty dollars, whichever is
greater, to be first disregarded from the earned income of any child;
or adult relative applying for benefits under this chapter, or any other
individual whose needs are taken into account in determining eligibility
under this chapter, but whose earned income is not required to be
wholly disregarded as the income of a child who is a full-time student
or a part-time student who is not a full-time employee.

"Stepparent" means an individual married to a parent of a child after the
birth or adoption of the child, but who is not also a parent of that child
by either birth or adoption.

"Supplemental security income" means a program administered under
title XVI of the Social Security Act [42 U.S.C. 1381 et seq.].

"Supportive services" means services approved by the department
and provided to an individual receiving other temporary assistance
for needy families benefits, to assist in training for employment,
seeking employment or maintaining employment, and to support job
opportunities and basic skills program activities.

"Temporary assistance for needy families" means a program
administered under North Dakota Century Code chapter 50-09
and title IV-A of the Social Security Act [42 U.S.C. 601 et seq.] during
periods beginning July 1, 1997.

"Temporary assistance for needy families household" means an
individual or group of individuals who reside together and includes
at least one individual in receipt of temporary assistance for needy
families.

"The Act" means the Social Security Act [42 U.S.C. 301 et seq.].

"Title II" means title Il of the Social Security Act [42 U.S.C. 401 et seq.].

"Title IV-A" means title IV-A of the Social Security Act [42 U.S.C. 601
et seq.].
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47- 51. 'Title IV-D" means title IV-D of the Social Security Act [42 U.S.C. 651
et seq.].

48- 52. "Unearned income" means income that is not earned income.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; June 1, 2005; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-02.1. Diversion assistanee. Diversion assistanee may be
provided to a family experiencing a specific crisis situation or episode of need.
Diversion assistanee is not assistance under title 45, Code of Federal Regulations,
part 260.31, and is not a benefit for purposes of North Dakota Century Code
section 50-09-06.1. Diversion assistanee may be provided to a family that meets
all factors of eligibility for assistance under the temporary assistance for needy
families program except as provided in this section.

1. A family may not receive diversion assistanece and a temporary
assistance for needy families grant in the same month. A family may
receive diversion assistanee for up to four months within a twelve-month
period beginning in the month diversion assistanee is provided. A
family that includes a caretaker who is not a legally responsible relative
of a child member of the family may not receive diversion assistanee.

2. Diversion assistanee may be provided to defray expenses necessary
to retain or obtain employment. Within the limits described by the
department, suppertive—serviees additional funds may be made
available to a participant who would be unable to enter into or remain
in a work activity without the use of suppertive-services those funds.
Necessary expenses incurred in retaining or obtaining employment
must be verified.




-8

Cooperation in obtaining support or establishing paternity for any child
member of the family is permitted but not required.

An applicant may appeal a denial, limitation, or termination of diversion
assistance, and a recipient of diversion assistance may appeal
termination or reduction of assistanee diversion, by making a written
request for a hearing within thirty days from the date of the notice of
adverse action. Brversmessmamﬁn%a{feady-appfeved If diversion
is denied or the case is close, diversion may not be provided pending
completion of the fair hearing deeision process. If diversion is reduced,
benefits m e continued only based on the reduced level, pendin

completion of the fair hearing process.

A month in which diversion assistanee is received does not count toward
the temporary assistance for needy families sixty-month lifetime limit
provided under section 75-02-01.2-35.1.

When a diversion assistance household is determined to have a
recurrent or ongoing need, the diversion assistance case must be
closed and the household may reapply under temporary assistance for
needy families to meet the recurrent or ongoing needs.

History: Effective June 1, 2005; amended effective January 1, 2009; January 1,

2011.

General Authority: NDCC 50-09-02, 50-09-25
Law Implemented: NDCC 50-09-02

75-02-01.2-02.2. Kinship care assistance.

Kinship care provides a monthly maintenance payment and supportive
services to a child residing outside the child’s parental home with a
caretaker who is related to that child within the fifth degree of kinship.
To be eligible:

a. A court of competent jurisdiction must have entered an order
placing a child’s care, custody, and control with a county agency,
an official of a county agency, the executive director of the
department, or the division of juvenile services; and

b. Before placing a child in kinship care for more than thirty days,

the child’'s custodian must have completed a family study, a child
abuse and neglect background check, and other investigations, as
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identified in chapter 75-03-14, as the department may determine

necessary to demonstrate that:

(1) The home in which care is provided is in fit and sanitary
condition and properly equipped to provide good care to the
child;

(2) The caretaker and other adults residing in the home of
the caretaker properly qualify to carry out the duties and
responsibilities of a kinship care provider;

(3) Kinship care provided in the home is for the public good in
accordance with sound social policy and with due regard to
the health, morality, and well-being of all children cared for in
the home; and

(4) The home is maintained according to standards prescribed
for its conduct by the department.

2. Within the limits established by the department, supportive services
may provide reimbursements for child care expenses, transportation,
clothing, emergent needs, activity fees, and, as a payer of last resort,
reasonable legal fees incurred by or on behalf of a child and approved
by the department.

3. For purposes of this section, a relative is within the fifth degree of
kinship if the relative by birth, marriage, or adoption, is the child’s
sibling; niece; nephew; grandniece; grandnephew; grandparent; aunt;
uncle; first cousin; first cousin once removed; great-grandparent;
great-aunt; great-uncle; parent’s first cousin; great, great-grandparent;
great, great-aunt; great, great-uncle; or great, great, great-grandparent.

4. Kinship care monthly maintenance payments must be the same as the
standard of need amount for a shared living arrangement for a child
under the temporary assistance for needy families program.

History: Effective June 1, 2005; amended effective January 1, 2009; January 1.
2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-02.3. Transition assistance. Transition assistance promotes
job retention by providing an extended period of cash assistance to qualified
families under temporary assistance for needy families. Households with earnings
from employment exceeding the allowable standard of need for their household
size may remain eligible for transition assistance for up to six months. Transition
assistance is assistance under title 45, Code of Federal Regulations, part 260.31,
and is a benefit for purposes of North Dakota Century Code section 50-09-06.1.
Transition assistance may be provided to a family that meets all factors of eligibility
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for assistance under the temporary assistance for needy families program except
as provided in this section. For purposes of this section, "caretaker" means a
person who provides support to a minor child and who may or may not receive
benefits. All provisions of this chapter apply except:

.

A family may not receive a grant for transition assistance in any month
in which that family receives a grant for temporary assistance for needy
families or diversion assistance.

No one may be provided transition assistance in an application month.
Only recipients of temporary assistance for needy families may become
eligible for transition assistance.

Transmon assustance provndes a monthly job retentlon |ncent|ve a

ssistanc and fn d llowed under th ra
assistance for needy famlllgg program.

A family may not receive transition assistance for more than six
consecutive months.

Transition assistance may not be provided to:

a. A caretaker sanctioned due to noncompliance with work
requirements;

b. A caretaker relative, in a child-only case;

C. A minor parent who is not the head of household or spouse of the
head of household;

d. An alien who is ineligible to receive assistance due to his or her
immigration status;

€. A caretaker in receipt of supplemental security income benefits;
and

f. A caretaker with a disqualification penalty applied for a voluntary
job quit or voluntary refusal of an offer of employment or training
for employment.

History: Effective January 1, 2009; amended effective January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25
Law Implemented: NDCC 50-09-02

75-02-01.2-10. Monthly report - Must be complete and timely.
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When the county agency receives a completed monthly report, it shall
process the payment only if all eligibility conditions are met. The county
agency shall notify the household of any changes from a payment
made in the month immediately past. If payment is being reduced or
assistance terminated as a result of information provided in the monthly
report the county agency shaII send an adequate notlce—maﬂed—te

The household may be relnstated to the payment amount made in the
month immediately past if an appeal of the decision described in the
notice is made within ten days of the date of the notice.

A county agency may terminate assistance if it has received no timely
monthly report or has received only an incomplete report. The county
agency shall send an adequate notice, mailed to arrive no later than
the date it would have made payment if the agency had received
a timely and complete monthly report. If the household notifies the
county agency and files a complete report within ten days of the date of
the notice, the county agency may accept the replacement report and
provide for payment based on the report only if the information indicates
that the household is still eligible. If, based on the replacement report,
the household is found ineligible or eligible for an amount less than
the payment amount made in the month immediately past, the county
agency shall promptly notify the household of the right to a fair hearing
and, if a hearing is requested within ten days from the date of the
notice, the right to have payment reinstated to the payment amount
made in the month immediately past.

History: Effective December 9, 1996; amended effective January 1, 2003; June 1,
2005; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-13. Residence.

i

2.

There is no durational state residence required for eligibility for benefits.

No individual who is otherwise eligible may be denied assistance under
the program if the individual resides in the state.

A resident of the state is one who:

a. s living in the state voluntarily with the intention of making the
person’s home there; or

b. At the time of application, is living in the state and is not receiving
temporary assistance for needy families from another state.

For purposes of establishing the temporary assistance for needy
families filing unit, a child is a resident of the state in which the child is
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living other than for a temporary basis. For all other purposes of this
chapter, a child is a resident of the state in which the child is living.

Residence may not depend upon the reason for which the individual
entered the state, except insofar as it may bear upon whether the
individual is there voluntarily.

Residence is retained until abandoned.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-15. Continued absence of a parent.

1.

For purposes of this chapter:

a. "Deprived of parental support or care by reason of the continued
absence of a parent" means a situation that occurs when all of the
following factors are present:

(1) The parent is physically absent from the home;

(2) The nature of the parent's absence is such as to interrupt
or terminate the parent's functioning as a provider of
maintenance, physical care, or guidance for the child; and

(3) The known or indefinite duration of the absence precludes
relying on the parent to perform the parent's functions in
planning for the present support or care of the child.

b. A "parent's absence is such as to interrupt or terminate the
parent’s functioning as a provider of maintenance, physical care,
or guidance for the child" only if one of these three functions is
totally interrupted or finally terminated.

A determination that a parent’'s absence has or has not interrupted or
terminated the parent’s functioning must be supported by information
provided by the applicant or otherwise available to the county agency.

Except as provided in subseetion subsections 4 and 5, if all three of the
conditions for showing deprivation by reason of the continued absence
of a parent are met, the reason for the parent's absence and the length
of the parent’s absence is immaterial.
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A parent who is performing active duty in uniformed service is "absent
from the home" only if there is evidence that continued absence would
have existed irrespective of the parent’s serving in uniformed service.
Acceptable evidence that such an absence exists includes proof of legal
separation, desertion, or divorce, either final or in process. If there has
been no legal action taken, some indication of how the parent came to
be absent must be provided.

A parent temporarily living apart from the child or children while
attending school or vocational training or working or seeking work
in another community does not meet the requirements for continued
absence as long as the parent continues to function as a parent, even
if the level of support or care is deficient or diminished.

Types of parental absences frequently giving rise to dependency in
children include:

a. Divorce. The continued absence of a parent may be established
as the result of divorce.

b. Separation. Legal separation is an arrangement by which a
husband and wife live apart, subject to a court order that may
divide the parties’ property, provide for spousal or child support, and
provide for custody and visitation of children, but remain married.
Such court orders may be temporary or permanent. Separation by
mutual consent or agreement involves the discontinuance of the
marital relationship without legal action. Continued absence of a
parent as a result of this arrangement can be established if there
is no collusion between the parents to render the family eligible for
temporary assistance for needy families.

C. Imprisonment. Imprisonment of a parent is a type of parental
absence that creates dependency among children. Continued
absence exists only if the parent is sentenced to and serves a
thirty-day or longer term of incarceration unless:

(1) The term actually served is less than the sentence imposed;
(2) The term served is shortened by order of the court; and

(3) Assistance has been issued before information about the
shortened term is received by the county agency.

d. Unmarried parenthood. A child born out of wedlock is deprived of

parental support by reason of continued absence of a parent if the
child’s parents do not reside together.

419



€. Desertion. Desertion is the voluntary and willful abandonment, by
a parent, of the parent’s child or children without making adequate
provision for the care and support of the child or children.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-24. Lump sums received by a member of the household.

1. All nonrecurring lump sum payments must be considered as an asset
beginning the second month following the month of receipt. For that
month, the remaining lump sum amount is included with all other
nonexempt assets in determining eligibility.

2. Recurring unearned income lump sum payments received after an
application has been filed for temporary assistance for needy families
m nsidered countable income and prorated over the period
the payment is intended to cover. The prorated lump sum men
must continue to be counted if the case closes and reopens during the
income pror eriod in which the payment was received or reopen
during the income prorat riod immediatel ing the incom
rorate period in which the case was closed.

3. For purposes of this section, "lump sum income or payment" includes
retroactive monthly benefits provided under title 1l of the Social Security
Act and other retroactive monthly benefits, payments in the nature
of windfall, such as lottery or gambling winnings or inheritances,
judgments, or settlements for injuries to person or property to the
extent that the payment is not earmarked and used for the purpose for
which it was paid such as burial costs, and repair or replacement of
lost or damaged assets, and workers’ compensation awards.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-27. Social security numbers. Before the needs of an individual
may be included in the benefit, the individual shall furnish a social security number
or proof that ere the individual has been applied for a_social security number.
An individual may not be initially included in or added to a household, including
newborn children, until the individual’'s social security number or proof of application
has been received. An individual who has been incl in.or added to a ho

upon providing proof that the individual has applied for a social security number
shall provide a social security number within six months of receipt of the number or
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t the time of the next r rmination of eligibili llowing receipt of the number.
whichever is earlier.

History: Effective December 9, 1996; amended effective January 1, 2003;
January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-28. Eligibility for aliens who arrived before August 22, 1996.

1. Except as provided in subsection 3, an alien who arrived before
August 22, 1996, and who is lawfully admitted for permanent residence
under color of law is eligible for benefits if all other requirements for
eligibility are met.

2. An alien may be lawfully admitted for a temporary or specific period of
time. Such aliens are not eligible for benefits because they do not meet
the requirement that residence be permanent. Examples include aliens
with student visas, visitors, tourists, some workers, and diplomats.

b- A sponsored alien who applies for benefits wﬁhm—-thfee—yeafs
foltowing-entry-into-the-United-States-shalt and whose sponsor’s
income and assets must be deemed available to the alien, as
a condition of eligibility, shall provide the county agency with
information and verification sufficient to determine the portion of
the sponsor’s income and assets that may be deemed available
to the alien.

€- b. The sponsor and the sponsored alien are both liable for the amount
of any overpayment of benefits that results from the failure of either
to provide information and verification sufficient to allow the county
agency to correctly determine the portion of the sponsor’s income
and assets that may be deemed available to the alien.

&- c. For purposes of this section:

(1) "Sponsor" means an individual including an individual's
spouse, public organization, or private organization who
executed an affidavit of support or similar agreement on
behalf of an alien, who is not the child of the sponsor or-the
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sSponser-s-speuse, as a condition of the alien’s entry into the
United States.

"Sponsored alien" means an alien whose entry into the United
States was conditioned on the execution of an affidavit of
support or similar agreement by a sponsor who is not a parent
or the spouse of a parent of the alien.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25
Law Implemented: NDCC 50-09-02

75-02-01.2-28.1. Eligibility for aliens who arrived on or after August 22,

1996.

1. This section applies only to immigrants who arrive in the United States
on or after August 22, 1996.

2. Except as provided in subsection 3, no noncitizen immigrant is eligible
for benefits for the first five years of that immigrant’s residence in the
United States.

3. An otherwise eligible noncitizen immigrant may be provided benefits:

a.

After that immigrant has resided in the United States for five years;
provided—that-the—income—and—assets—of-the. _The immigrant’s
spenser sponsor's and sponsor’'s spouse’s income and assets

must be deemed available to the immigrant,_if applicable;

If the immigrant is:

(1)

()

(©)
(4)

A refugee, asylee, victim of human trafficking, or has been
granted withholding of deportation.

A veteran of United States military service, an individual
on active military duty, or a spouse or dependent of such a
veteran or person on active military duty.

An entrant entitled to refugee and entrant assistance.
Deportation withheld under section 243(h) of the Immigration

and Nationality Act [8 U.S.C. 1101 et seq.] as in effect prior
to April 1, 1997, or whose removal is withheld under section
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(8)

241(b)(3) of the Immigration and Nationality Act [8 U.S.C.
1101 et seq.].

Cuban or Haitian entrants as defined in section 501(e) of the
Refugee Education Assistance Act of 1980.

Amerasian entrant.

Conditional entrant under section 203(a)(7) of the
Immigration and Nationality Act [8 U.S.C. 1101 et seq.]
prior to April 1, 1980, if a veteran or on active duty in
the United States armed forces or spouse or unmarried
dependent child of a veteran or person on active duty.

Lawfully admitted for residence if lawfully residing in the
United States on August 22, 1996, and if receiving benefits
for blindness or disability; or was born on or before August 22,
1931; or is now under eighteen years of age; or if elderly,
disabled; or child entered after August 22, 1996, and meet
other alien eligibility criteria or ineligible.




& A heibiitv-eriteriaifthev

(9) An individual that has a past or current involvement with
the United States armed forces and are is lawfully admitted
to the United States under immigration and naturalization
service status. Spouses and unmarried dependent children
of an individual with past or current United States military
involvement may also meet eligibility criteria.

4

History: Effective July 1, 1997; amended effective January 1, 2003; July 16, 2003;

January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02
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75-02-01.2-30. Limitation on benefits to pregnant women.

4 A pregnant woman, not made ineligible by any other provision of this
chapter, who is caretaker relative to no child, may receive temporary
assistance for needy families based upon the standard of need for one
adult, without consideration of any additional pregnancy-related needs,
no earlier than the sixth month of pregnancy. Medical verification of the
pregnancy and the approximate date on which the pregnant woman is
expected to deliver must be provided.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-31. Age of parent - Effect on eligibility.

1.

For purposes of this section:

a.

b.

"Adult caretaker" means a caretaker who is not a minor caretaker.

"Minor caretaker" means an individual, under the age of eighteen
years, who has never been married and who:

(1) Is the parent of a dependent child living in the same
household; or

(2) Is eligible as a pregnant woman in the third trimester of her
pregnancy who is a caretaker relative to no child.

A minor caretaker who lives with the minor caretaker's own parents
is eligible only if eligibility may be established after consideration of
the income, but not the assets, of the parents with whom the minor
caretaker lives, applying the following disregards:

The greater of one hundred eighty dollars or twenty-seven percent
of earned income of each employed parent of the minor caretaker,
for work expenses.

An amount equal to the standard of need, not including special
allowances or special items of need, applicable to a household
consisting of the minor caretaker’s parents and any other
individuals living in the home, who are or could be claimed as
dependents of the minor caretaker's parents for federal income
tax purposes, but who are not members of the household.
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C. Amounts paid by the minor caretaker's parents, to support
individuals who are not members of the household, who are or
could be claimed as dependents of the minor caretaker’'s parents
for federal income tax purposes.

d. Amounts paid by the minor caretaker’s parents, for child support
or spousal support, health insurance premiums, or child or adult
dependent care costs related to employment or employment and
education or training, to individuals who are not members of the
household.

An adult caretaker, who lives with the adult caretaker’'s own parent or
legal guardian, if eligible, is eligible without consideration of the income
or assets of any adult caretaker’s parents with whom the adult caretaker
lives, except that regular contributions of money made by such adult
caretaker’s parent to any member of the household must be considered.

For purposes of this section, a minor caretaker who becomes an adult
while living with the minor caretaker’'s own parents or legal guardian is
treated as an adult caretaker, effective the first day of the month in which
the caretaker reaches age eighteen.

For purposes of this section, a minor caretaker who ends residency with
the minor caretaker’s own parent is treated as having ended residency
on the first day of the month in which the minor caretaker left the minor
caretaker’s parent's home.

For purposes of this section, a minor caretaker who resumes residency
with the minor caretaker’s own parent is treated as having resumed that
residency on the first day of the month after the month in which the minor
caretaker resumed residency with the minor caretaker’s parent.

A minor caretaker who does not live with either of the minor caretaker’s
own parents, if eligible, is eligible without consideration of the income or
assets of the minor caretaker’s parent except that regular contributions
of money made by a minor caretaker’s parent to any member of the
household must be considered. The minor caretaker’s parents remain
legally responsible for the minor caretaker’s support. The matter must
be referred to the child support agency for the purpose of securing
support from the minor caretaker’s parents as well as for the purpose of
securing support for the minor caretaker’s child from the child’s absent
parent.

No household may include the child of a minor caretaker, living with
that minor caretaker, during any time when the minor caretaker is
living in a foster home or child care institution and receiving a foster
care maintenance benefit. Any amount reasonably necessary to the
maintenance of such a child of the minor caretaker is included in the
minor caretaker’s foster care maintenance benefit.

426



10.

Except as provided in subsection 10, a minor caretaker must live in
the home of the minor caretaker’s own parent, legal guardian, or other
adult relative, or in a state-approved adult supervised supported living
arrangement.

A minor caretaker may show there is good cause to live in a place other

than required in subsection 9. Good cause exists if, based on evidence
provided to the county agency:

a. The minor caretaker has no living parent or legal guardian;,

b. No parent or legal guardian of the minor caretaker will allow the
minor caretaker to live in the home of the parent or legal guardian;

C. The physical or emotional health or safety of the minor caretaker or
the minor caretaker’s child would be jeopardized if they lived with
the minor caretaker’s parent or legal guardian; or

f After reasonable search, the whereabouts of the minor caretaker’s
parents or legal guardian are unknown.

A household consisting of two natural or adoptiv rents ma

igible for benefits when n rent i sixty-five or older.
if all f: rs of eligibility are met and the household’ n in
is less than the temporary assistance for needy families standard of

need.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-32. Value of benefit.

1.

The reasonable value of the physical and custodial care or support that
has been furnished to the child or children of a noncustodial parent by
the program is, for each month such child or children are eligible, the
amount of the assistance received multiplied by the number of children

427



of the noncustodial parent in the household and divided by the total
number of children in the household.

If a stepparent is eligible to receive assistance, the reasonable value
of the physical and custodial care or support which has been furnished
to the child or children of a noncustodial parent by the program is, for
each month such child or children are eligible, the amount of assistance
received multiplied by the number of children of the noncustodial parent
in the household and divided by one plus the total number of children
in the household.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-33. Assignment of right to support.

1.

The child support agency must be notified of any child, except a benefit
cap child or a child in receipt of supplemental security income, who is a
member of the household and whose eligibility for assistance is based
on the continued absence of the child’s parent from the home.

The applicant and, upon request, any member of the household for
whom temporary assistance for needy families is requested, as a
condition of eligibility shall:

a. Execute all necessary documents to protect the right of any
member of the household, and the agency, to child support from
the absent parent of such member; and

b. Cooperate in obtaining support and in establishing paternity of any
child in the household with respect to whom paternity has not been
established.

The requirement for the assignment of rights to support from absent

parents continues through the month in which the latest of the following
OCCurs:

a. The child reaches age eighteen.

b. The child graduates from high school, provided that graduation
does not occur after the month of the child’s nineteenth birthday.

C. Child support obligations, imposed by a court for periods after the
child reaches age eighteen, are terminated.
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4. For purposes of this section:

a. "Cooperate in obtaining support and in establishing paternity"”
includes:

(1) Appearing at a state or local office designated by the
department or county agency to provide information or
evidence relevant to the case;

(2) Appearing as a witness at a court or other proceeding;

(3) Providing credible information, or credibly attesting to lack of
information;

(4) Paying to the department any support funds received that are
covered by the assignment of rights; and

(5) Taking any other reasonable steps to assist in establishing
paternity and securing child support.

b. A child support agency shall determine if the applicant, recipient,
or any member of the household, who is required to cooperate
in obtaining support and establishing paternity, has done so. In
making that determination, the child support agency shall consider
if any information provided, or attestation to lack of information,
is corroborated by relevant circumstances and is credible.
Information provided, or an attestation to lack of information, is not
presumed correct.

5. An individual shall cooperate in establishing paternity of a child born
out of wedlock for whom the individual can legally assign rights, and
obtaining child support and payments for the individual and any other
individual for whom the individual can legally assign rights, unless
cooperation is waived by the county agency for good cause.

6. The custodian who refuses to cooperate in obtaining support, including
establishing paternity, is ineligible to receive assistance. If the custodian
continues to refuse to cooperate, the entire household shall become
ineligible for assistance and may not reapply for one full benefit month
following case closure.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,

2003;_January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-35. Combined requirements.
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1. The department shall establish combined requirements for the
temporary assistance for needy families standards of need that
represent amounts of income, by household size and living
arrangement, necessary for a standard of living compatible with
decency and health.

2. The six basic items of need considered in the temporary assistance for
needy families cash grant are:

a.

b.

Shelter;
Food;
Clothing;

Personal needs such as combs, toothbrushes, toothpaste, razor
blades, sanitary supplies, and haircuts;

Household supplies such as cooking utensils, laundry detergent,
bedding, and towels; and

Fuel and utilities.

History: Effective December 9, 1996; amended effective January 1, 2003; June 1,
2005; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-37. Determining membership of the household.

1. The household must include at least one eligible child unless:
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I~

a.  The only child receives supplemental security income benefits; or

b. The household includes a pregnant woman in the last trimester of
her pregnancy.

Any parent and spouse of the parent of a dependent child who resides
reside in the home must be included in the household.

If the household includes a parent and a needy dependent child, any
other child who resides in the home, for whom assistance is sought,
and to whom the parent is a relative by birth, marriage, or adoption,
must be included in the household.

If the household includes a parent and the parent's nonneedy
dependent child or children, any other needy dependent child or
children to whom the parent is a relative by birth, marriage, or adoption,
must be included in a household which consists only of the needy
dependent child or children.

If the household includes a parent, the parent’'s needy dependent child
or children, and other dependent children to whom the parent is a
relative by birth, marriage, or adoption, the household must include the
parent and the parent's needy dependent child or children, and may
include any needy dependent child or children to whom the parent is
a relative by birth, marriage, or adoption, but exclude any nonneedy
dependent child or children who is not the parent’s child but to whom
the parent is a relative by birth, marriage, or adoption, and who is not
a brother or sister, whether by the whole or half-blood or by adoption,
to a needy dependent child.

If the household includes a stepparent but does not include a natural
or adoptive parent, the household must include the stepparent of the

natural or adoptiv rent's n ndent child or children and an

rothers and si f the n ndent chi h r le or

half-blood or by adoption, and any natural or a ive children of the
arent.

A minor parent who lives in the home of a parent of the minor parent is
treated as a dependent child in a household that includes a parent of
the minor parent unless:

a. The minor parent is married or formerly married and divorced, but
not formerly married in an annulled marriage;

b. The minor parent has resided with the other parent of the minor
parent’s child; or

C. The minor parent has lived separately and apart from the
minor parent's parent or lawful guardian, with the consent or
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acquiescence of the minor parent's parent or lawful guardian,
while managing the minor’s own financial affairs regardless of the
source of income, so long as it is not from any activity declared to
be a crime by the laws of North Dakota or the United States.

7 8. Household members who are receiving supplemental security income
benefits may not be included in the household.

8- 9. Household members who are ineligible for assistance because of a
sanction or disqualification imposed under this chapter must be included
in the household for the purpose of consideration of income and assets
of the sanctioned household member.

9- 10. Household members who are ineligible for assistance because they
do not meet citizenship or alienage requirements imposed under
this chapter must be included in the household for the purpose of
consideration of income and assets of those household members.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-40. Combined supplemental security income and
temporary assistance for needy families households.

1.  With respect to the same month, no individual may receive assistance
through both the supplemental security income program and the
temporary assistance for needy families program.

2. An individual who is receiving supplemental security income benefits
may be a member of a household as an ineligible caretaker relative for
a child in the household.

3. Assets orincome owned solely or jointly by the recipient of supplemental
security income benefits, including that portion of income disregarded
in determining eligibility for supplemental security income benefits, may
not be considered available to the members of the household.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1. 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-41. Recipients living out of state. An individual who receives
assistance is free to travel without a loss of eligibility so long as the individual
remains a resident of the state. An indivi remains a resident of th

absent from the state for brief periods provided the individual returns to the state
by the last day of the month following the month the individual left. An individual
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temporarily living out of state who remains a resident of North Dakota is subject to
the same standards and procedures for eligibility determinations and budgeting as
a similarly situated individual present in the state.

History: Effective December 9, 1996; amended effective January 1, 2003;
January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-44. Income described.

1.

All income that is actually available must be considered. Income is
actually available when it is at the disposal of an applicant or recipient;
when the applicant or recipient has a legal interest in a liquidated
sum and has the legal ability to make the sum available for support or
maintenance; or when the applicant or recipient has the lawful power
to make the income available or to cause the income to be made
available. In specific circumstances, income available to persons other
than the applicant or recipient is deemed available. This subsection
does not supersede other provisions of this chapter which describe
or require specific treatment of income, or which describe specific
circumstances that require a particular treatment of income.

Income may be earned, unearned, or deemed. It may be received
regularly, irregularly, or in lump sums. Income may be counted or
excluded. It may be disregarded for some purposes, but not for others.
Other sections of this chapter explain those treatments.

Each household member must accept any

wremployment
eompensation earned rights benefits to which entitled. Each household

member must provide verification;—frem—job—serviee—North—Dakota;
as to whether the household member is qualified for uremptoyment

eompensation earned rights benefits; and, if qualified, must make

application for utnemployment-compensation those benefits and secure
sueh those benefits if qualified.

Earned income includes:

a.  Wages, salaries, commissions, bonuses, or profits received as a
result of holding a job or being self-employed;

b. Earnings from on-the-job tralnmg pfewdee}—by—the—\}eb—'Framg

Partnership-Aet-or-the incl he Workfor: nt Act of
1998 and job opportunities and basic skills program;

C. Wages received as the result of participation in the mainstream and
green thumb programs;
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Earnings of recipients employed by schools under title | of the
Elementary and Secondary Schools Act [20 U.S.C. 236 et seq.];

Wages received from sheltered workshop employment;

Sick leave pay or loss-of-time private insurance paid for the loss of
employment due to iliness or injury;

Compensation for jury duty;

Tips;

Income from boarders;

Income from room rentals;

Income from participation in job corps; and

Income from internship or stipends.

Unearned income includes:

a.

f.

Social security, veterans benefits of any kind, private pensions,
pensions provided to former employees of public entities, workers’
compensation, unemployment benefits, union compensation
during strikes, and military allotments;

Rents paid without an appreciable amount of personal involvement

and effort provided as a service to the tenant, mineral lease rentals,
bonus payments and royalties, dividends, and interest paid;

Cash contributions from relatives provided to the household for
living expenses;

Cash gifts;

Poor relief or general assistance payments made to any member
of the household by a county agency or the bureau of Indian affairs;
and

Any other form of income that is not earned income.

Deemed income includes:

a.

In the case of income deemed from a stepparent or alien parent,
that stepparent’s or alien parent’s entire gross income less:
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(1)

(2)

Q)

(4)

The greater of one hundred eighty dollars or the twenty-seven
percent standard employment expense allowance;

An additional amount for the support of the stepparent or
alien parent and any other individuals living in the home
whose needs are not taken into account in making the
eligibility determination and who are or could be claimed
by the stepparent or alien parent as dependents for federal
income tax purposes, but not including any sanctioned
individuals or individuals who are required to be included in
the household, but have failed to cooperate, equal to the
standard of need amount for a family group of the same
composition and size as the stepparent or alien parent and
those other individuals described in this paragraph;

Spousal support child support payments, health insurance
premiums, and child or adult dependent care costs related
to employment or employment and education or training
actually being made to or on behalf of persons not living in
the home; and

Amounts actually being paid to individuals not living in the
home who are or could be claimed by the stepparent or alien
parent as dependents for federal income tax purposes.

In the case of income deemed from the sponsor of a sponsored
alien, the entire gross income of the sponsor and the sponsor’s
spouse;tess:
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he feder Vv vel the household size of th
sponsor.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-47. Budgeting process.

1. Budgeting is the process by which a household’s need is determined.
Through the process available, income is matched against the standard
of need.

2. If nonexcluded income equals or exceeds the standard of need, the
household is not needy, and the household is ineligible for assistance.

History: Effective December 9, 1996; amended effective January 1, 2003;
January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-51. Disregarded income.

1. The department shall establish an employment incentive, and an
employment incentive limit, to reasonably encourage household
members to earn income.

2. If permitted under subsection 3, income must be disregarded, as an
employment incentive, in determining the cash grant amount.

a. The greater of one hundred eighty dollars or twenty-seven percent
of the household’s monthly gross earned income, except earnings
of any child who is a full-time elementary or high school student, is
disregarded as a standard employment expense allowance. The
amount remaining is net earned income.

b. Any net earned income that exceeds the income incentive limit is
treated as countable earned income.

C. A portion of net earned income that is equal to or less than the
income incentive limit may be disregarded, under this subdivision,
in determining countable earned income.

(1) If an applicant has earned income in the month of application
or the month after the month of application, at least fifty
percent of the net earned income may be disregarded for six
months beginning the month in which the earned income is
first budgeted.
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(2) If a recipient has earned income, at least thirty-five percent
of the net earned income may be disregarded for months
seven through nine beginning the month earned income is
first budgeted.

(3) Ifarecipient has earned income, at least twenty-five percent
of the net earned income may be disregarded for months
ten through thirteen after the month earned income is first
budgeted.

(4) If arecipient has earned income, no net earned income may
be disregarded under this subdivision after the thirteenth
month after the month earned income is first budgeted.

(5) Individuals that have received a full thirteen months of the
incentive known as the time-limited percentage will not be
eligible for this incentive again.

An employed household member who receives an employment
incentive disregard for a period of at least feur six consecutive
months is provided employment incentive disregards of at least
fifty percent for the first six months after beginning the month in
which the income is first budgeted, at least thirty-five percent for
months seven through nine, at least twenty-five percent for months
ten through thirteen, and none thereafter.

An employed household member who receives an employment
incentive disregard for a period of less than feur six consecutive
months is, upon reemployment, provided the employment
incentive disregards the member would have received if the first
month of reemployment was the first month income is budgeted
retrospectively.

If an employed household member, who is receiving the
employment incentive disregard, voluntarily terminates
employment and is unable to show good cause for failure or
refusal to participate, the employment incentive disregard cycle
continues as if the household member was employed.

If any nondisregarded income remains, a health insurance

premium, or paid child or spousal support er-atimeny, if applicable,
may be disregarded.

If any nondisregarded income remains, child and dependent
care costs that are employment-related or a combination of
employment-related and education or training-related may be
disregarded.
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3. Anincome disregard is available only if the eligible employed individual
previously received assistance, but has not completed the twelve-month
earned income employment incentive disregard cycle, including months
in which the earned income disregard was unavailable because:

a. No payment was made because the calculated cash grant was less
than ten dollars;

b. The household voluntarily requested termination of assistance for
the primary purpose of avoiding completion of the earned income
employment incentive disregard cycle or any part of that cycle; or

C. The household failed, without good cause, to file a signed and
completed monthly report form by the fifteenth day of the month
in which the report was due:,

4. If, in any month, additional income received from a recurring source
causes the household to be suspended as ineligible for one month, the
month of suspension does not count as a month for purposes of this
section.

5. Nonhousehold member deduction for stepparent and minor parent
budgeting, if applicable, may be made.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2009; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-52. Voluntary quit or refusal of employment. No household
member, except a dependent child, may refuse a bona fide offer of employment
or training for employment, or terminate employment, without good cause, within
thirty days before the date of application.

1. Ifan offer of employment or training was made through job service North
Dakota, job service North Dakota shall determine if a bona fide offer was
made and if there was good cause for refusing it.
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2. If an offer of employment or training was made other than through job
service North Dakota, the county agency shall determine if a bona fide
offer was made and if there was good cause for refusing it, considering
the following factors:

a.

J-

Whether there was a definite offer of employment at wages
meeting any applicable minimum wage requirements and that are
customary for such work in the community;

Whether there were any questions as to the physical or mental
ability of the household member to engage in the offered
employment or training for employment;

Whether there were any questions of the working conditions
such as risks to health, safety, or lack of workers’ compensation
protection;

Whether the household member had a way to get to or from
the particular job, including evidence the household member
reasonably attempted to arrange for transportation;

Whether, as a condition of being employed, the household member
would be required to join a company union, or to resign or refrain
from any bona fide labor organization, or would be denied the right
to retain membership in and observe the lawful rules of any such
organization;

Whether the position offered is vacant directly due to a strike,
lockout, or other labor dispute;

Whether the work is at an unreasonable distance from the
household member’s residence, provided one-way traveltime of
one hour or less may not be treated as an unreasonable distance;

Whether gross wages are less than the allowable employment
expense and child care or adult dependent care;

Whether an individual's substantially continuous presence in
the household is necessary to care for another individual in the
household to whom the individual owes a legal duty to provide
care, who has a condition, verified by reliable medical evidence,
which does not permit self-care or care by another household
member; and

Whether the individual is a victim of domestic violence.

3. Ifitis determined that a household member voluntarily quit employment
or a bona fide offer of employment or training was refused by a
household member, without good cause:
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a.

In the case of a recipient household, the member who voluntarily
quits a job or refuses a bona fide offer of employment or training
for employment is inetligible—for-the—benefit-month—n—which—the
refusat-oceurred subject to sanction through the job opportunity
and basic skills program, if the individual is required to participate
in the program; and

In the case of an applicant household, the entire household is
ineligible for the thirty days following the actual date of refusal or
termination of employment.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2009; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-53. Deduction for dependent care.

y

A deduction for a member of a household who is an employed caretaker
relative er-attending—school-or-training may be made for the cost of
necessary care of a child or incapacitated adult who is a member of
the household, living in the home, and receiving assistance.

The deduction may not be made for the cost of dependent care provided
by the caretaker relative’s child or stepchild who is under twenty-one
years of age, unless:

a.

The provider of dependent care does not live in the home occupied
by the household;

The provider of dependent care is at least eighteen years of age;

The provider of dependent care was not claimed as a dependent
on the most recent federal income tax return filed by the caretaker
relative;

A bona fide relationship of employer and employee exists between
the caretaker relative and the provider of dependent care; and
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€. The provider of dependent care is not a member of the caretaker
relative’s household.

The deduction may not be made for the cost of dependent care provided
to a child by that child’s stepparent erparent who lives in the home

occupied by the household or by the child’s natural or adoptive parent.

The deduction is for the lesser of the actual cost of care or limits
established under the child care assistance program based on the age
of the child.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-62. Computing payment for a child in boarding school.

s

If a child leaves the residence occupied by the household to attend
boarding school, the child is treated as having left on the first day of
the month following the month in which the child actually left.

If a child returns from boarding school to the residence occupied by the
household for reasons other than home visits, and the caretaker relative
notifies the county agency of the return or anticipated return by the fifth
day of the month of actual return, the child is treated as having returned
on the first day of the month of actual return, but is otherwise treated
as having returned on the first day of the month following the month of
actual return.

Payment for any month in which a child who is a member of the
household is in boarding school, or is treated as in boarding school,
is, with respect to that child, limited to an allowance for clothing and
personal needs.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25
Law Implemented: NDCC 50-09-02

75-02-01.2-63. Budgeting in unusual circumstances.

p ¥

Except as provided in subsection 3, if an eligible child lives in the home
of a relative who is not the child’s parent, the relative is ineligible if the
relative’s spouse also lives in the home.

If an eligible child lives in the home of a relative who is not the child’s
parent, and the spouse of that relative does not also live in the home,
the relative:
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a. Must be excluded from the household if the relative’s income and
assets would cause the household to be ineligible; and

b. May be included in the household if the relative requests inclusion
and the relative’s income and assets do not cause the household
to be ineligible.

Except as provided in subsection 5, if an eligible child lives in the home
of a relative who is not the child’s parent, but who is, and could in the
absence of that child be, a member of a household which includes the
spouse of the relative, the eligible child must be added as a member of
the household of the relative.

Except as provided in subsection 5, if two or more eligible children are
living in the home of an ineligible relative who is not a parent of either
child, all eligible children must be included in a single household.

An individual who is a caretaker relative in a household may act as a
temporary payee for a child who is a member of another household
and with respect to whom the individual is a relative, while that child
lives temporarily with the individual, to preserve the child’s usual living
arrangement with that child’'s caretaker relative who is:

a. Hospitalized; or
b. Incarcerated for ninety days or less.

If two or more relatives, who are each eligible caretakers for one or more
children but who are not married to each other and who have no children
in common living in the household, live together, each caretaker and the
child or children with respect to whom that caretaker is a relative must
be budgeted as a household.

If a child lives with a relative who receives supplemental security income
benefits, budgeting is based on the number of eligible individuals in the
household.

If a child lives with a parent whose needs are deleted from the
benefit due to the parent’s failure to cooperate in obtaining support
and in establishing paternity or in the job opportunities and basic
skills program, the parent’s income and assets must be considered in
determining eligibility for the remaining members of the household. The
income of the parent is subject to any applicable income disregards.

If an eligible caretaker leaves a child in the care of another individual
while the caretaker pursues an educational program in another
community, budgeting for the household must be done as if the unit
resided together.
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10.

a. If a member of a household is hospitalized or residing in a halfway
house, a drug and alcohol treatment facility, the North Dakota state
hospital, a nursing home, or a swing bed facility, and there is a
medical plan that the individual may return to the household:

(1) Noreduction in assistance may be made for the first three full
months if the individual receives a cash grant, but the needs
of the individual must be reduced thereafter to a forty-five
dollar clothing and personal needs allowance; and

(2) Effective the first day of the month following the date of
admittance to the institution, the needs of a household
member admitted to a veterans administration hospital
or any state institution other than the North Dakota state
hospital must be deleted.

b. For periods when the needs of an individual must be reduced,
the individual's share of assistance is limited to the amount of
the clothing and personal needs allowance, effective with the first
month the reduction may be made. This budgeting arrangement
must continue as long as the medical plan calls for the individual
to return to the household, but may not exceed nine months.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; June 1, 2005;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-64. Essential services.

The county agency may determine that a service, which the family
cannot perform independently because of infirmity or iliness, is
essential to the well-being of the household.

"Essential service" includes housekeeping services and child care
during a caregiver’s illness or hospitalization, attendant services, and
extraordinary costs of accompanying a member of the family to a
distant medical or rehabilitation facility, arising out of a special need
or condition of a member of the household or an ineligible caretaker
who is not a parent of a child in the household and whe-ishotreceiving

supplemental-securityincome-benefits-and may include other expenses

and services, provided:
a. The need is unforeseen and due to no fault of the household;

b. The department is the payer of last resort; and

C. The household receives prior approval from the department.
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3. The cost of essential services, which is a special item of need:

a. May be provided for in the cash grant only if the cost has been
established through negotiations with the provider of the services;
and

b. Must be budgeted and paid retrospectively or by supplemental
payments.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-65. Catastrophic events and unforeseen circumstances.

1. The county agency may authorize vendor payments for the replacement
of food, clothing, furniture, household equipment, and supplies, as a
special item of need, at a level comparable to that maintained by the
household prior to a flood, fire, storm, or other disaster, if:

4- a. The availability of replacements, at no or nominal cost to the
household, from sources such as the American red cross, has
been determined and assistance with replacements coordinated;
and

2- b. The loss of items for which replacement is sought has been
determined.

2. Th u ncy m horize reimbursement for an unforeseen
X incurr recipient for ment m in a si ion th
was beyond the individual’s control.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-66. Medical insurance premiums.

1. The county agency may authorize payment for the cost of premiums
for health insurance carried by the household, as a special item of
need. Payment may be made for only one policy of health insurance.
If the policy covers individuals who are not members of the household,
payment is limited to:

a. |f the household or insurer provides information that describes
the manner in which the insurance company allocates premium
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charges between the insureds, the allocation attributable to the
members of the household; or, if that allocation is unavailable; and

b. The total premium amount, divided by the number of individuals
covered, and then multiplied by the number of covered members
of the household.

2. For purposes of this section, "premiums for health insurance" includes
payments made for insurance, health care plans, or nonprofit health
service plan contracts that provide benefits for hospital, surgical,
medical care and dental or vision insurance, but do not include
payments made for coverage that is:

a. Limited to disability or income protection coverage;

b. Automobile medical payment coverage;

C. Supplemental to liability insurance;

d. Designed solely to provide payments on a per diem basis, daily
indemnity, or nonexpense-incurred basis; or

€. Credit accident and health insurance.

3. Payment for the cost of premiums for health insurance:

a. May be provided in the cash grant only if the cost or pro rata cost
has been established; and

b. Mustbe budgeted and paid in the month in which the county agency
is informed of the insurance and receives verification of the cost.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003;_January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-67. Child restraint systems. The county agency may authorize
payment for, as a special item of need, to members of the household for the verified
cost of an approved child restraint system designed to secure a child while riding
in a passenger vehicle.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,

2003;_January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-68. High school graduate or general equivalency diploma
incentive payment. The county agency may authorize a one-time payment of two
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hundred fifty dollars, as a special item of need, to each individual in the household

upon completion of high school or receipt of general edueation—develepment
equivalency diploma.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; June 1, 2005, January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-68.1. Housing allowance. The county agency may authorize,
as a special item of need, an additional fifty dollars per month when a family

has an ind ndent living arrangement and the members of the family have sole
responsibility for all housing costs.

History: Effective January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-71. Making payment - Correcting overpayments and
underpayments.

1. A payment of a cash grant is deemed to be complete as of 12:01 a.m.
on the first day of the month for which it is issued.

2. Except as provided in subsection 3, a payment check must be endorsed

by the payee, or an attorney-in-fact for the payee, with a signature,
written in ink, in the same form as the indicated payee.

a. |[f the payee is a guardian, the endorsement must so indicate and
must name the ward.

b. If the endorsement is by an attorney-in-fact of the payee, the
endorsement must so indicate and must name the attorney-in-fact.

3. Ifthe payee dies or becomes absent before a properly issued check has
been endorsed, an endorsement may be made:

a. By the payee'’s spouse or surviving spouse, if that spouse has been
living with the payee, and, if there is no such spouse;

b. Byatemporary payee, and, if there is no such spouse or temporary
payee; or

C. By the director of the county agency.

4. A payment check endorsed under subsection 3 must include,
immediately below the endorsement, a statement of approval dated
and signed by the director of the county agency.
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5. A payment check may be issued to replace a lost, stolen, or destroyed
payment check only if:

a. An indemnity bond is executed by the payee and delivered to the
department’s finance office; and

b. A stop-payment order is placed against the payment check alleged
to be lost or destroyed.

6. Any overpayment, whether resulting from recipient or administrative
error, or from assistance granted pending a decision on an appeal
adverse to the appellant, and whenever made, is subject to recovery.
Except as provided in subsection 7, an overpayment must be collected
from any household that includes a member who benefited from, or
who was responsible for, the overpayment, by reducing the cash grant,
to that household, by an amount equal to ten percent of the standard
of need.

7. If a court order, entered in a matter that considered the circumstances
leading to the overpayment, requires restitution of an amount less
than the amount of the overpayment, or requires periodic payments of
restitution greater or less than the monthly amount determined under
subsection 6, the amount of restitution and periodic payments so
ordered must be used to calculate reduction, in the cash grant amount,
used to recover an overpayment.

8. Unless the overpayment was the result of fraud, including fraud
involving the crimes of theft and making false statements in a
governmental matter, or an intentional program violation, the county
agency may suspend efforts to collect overpayments when no
individual who benefited from, or was responsible for, the overpayment
is @ member of a household:

a. |f the amount of the overpayment is less than thirty-five dollars; or

b. When recovery is determined not to be cost effective after
an effort to recover has failed, including, at a minimum, a
written communication describing the amount and basis for the
overpayment, and requesting repayment.

9. The county agency shall promptly correct any underpayment for a
current member of a household, or to an individual who would be
a current member of a household but for the error that led to the
underpayment.

History: Effective December 9, 1996, amended effective January 1, 2003;

January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02
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75-02-01.2-72. Intentional program violation - Disqualification

penalties.

1.

For purposes of this section:

a.

b.

"Intentional program violation" means an individual’s intentional
action or failure to act which consists of:

(1) Making a false or misleading statement or misrepresenting,
concealing, or withholding facts;

(2) Violating provisions of North Dakota Century Code chapter
50-09, this chapter, or any state statute relating to the
acquisition or use of assistance provided under North
Dakota Century Code chapter 50-09 or this chapter; or

(3) Being convicted in federal or state court of having made
a fraudulent statement or representation with respect
to the place of residence of the individual in—erder to

receive temporary assistance for needy families, medicaid.,
supplemental nutrition assistance program benefits, or
supplemental security income simultaneously from two or

more states; and

An individual intends all results reasonably foreseeable from the
actions the individual takes or fails to take.

An individual who, on any basis, is found to have committed an
intentional program violation by a state administrative disqualification
proceeding or by a federal or state court must be subject to the
penalties provided in this section.

An individual who waives the individual's right to appear at an intentional
program violation hearing must be subject to the penalties provided in
this section.

During any period of disqualification:

a.

The individual's needs may not be taken into account when
determining the household’s need and amount of assistance;

All assets and income of the disqualified individual, including gross
earned income, must be considered available to the household;

Income disregards may be provided for the disqualified individual
when determining if the remaining household members are eligible;
and
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10.

11.

d. The overpayment is recovered through a reduction, at the rate of
twenty percent of the standard of need, excluding special items of
need.

The duration of the penalty described in this section must be:
a.  One year for the first offense;
b. Two years for the second offense;

C. Permanent for the third and any subsequent offense; and

d. Ten years for individuals who were convicted in federal or state
court of fraudulently misrepresented misrepresenting residence.

Any period of disqualification must remain in effect, without possibility
of an administrative stay, unless and until the finding upon which the
penalty was based is subsequently reversed by a court of appropriate
jurisdiction, but in no event may the duration of the period for which the
penalty was imposed be subject to review.

In cases when a disqualification penalty and other sanctions or penalties
apply:

a. The disqualification penalties in this section must be in addition to,
and may not be substituted for, any other sanctions or penalties
that may be imposed for the same offense; and

b. The disqualification penalties imposed under this section affect only
the individual concerned and cannot substitute for other sanctions
imposed under this chapter.

A disqualification penalty imposed on an individual by another state may
be continued in this state and may be used to determine the appropriate
duration of a disqualification penalty imposed under this section.

A disqualification penalty period must begin no later than the first day
of the second month that follows the date of notice of imposition of the

penalty.

The department shall issue a written notice informing the individual
of the period of disqualification and the amount of assistance the
household may receive during the disqualification period.

Overpayments must be recovered from the assistance unit which

was overpaid, any assistance unit of which a member of the overpaid
assistance unit has subsequently become a member, or any individual

449



members of the overpaid assistance unit whether or not currently a
recipient.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-73. Health tracks. All members of a household, under age
twenty-one, who complete a health tracks screening are eligible for a minimum
twenty-five dollar payment, as a special item of need.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2009; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01. 2-74 Assessment and case plan epealeg effective Januar_‘y 1,

General Authority: NDGG-56-09-02,-56-09-25
Law Implemented: NBEES-50-09-62

75-02-01.2-75. Temporary assistance for needy families social

contract. gp algg gﬁecﬂvg Ja gg[y 1. 291 3Fhe—tempefafy—ass13taﬂee—f0f
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2005:

General Authority: NDEC-50-69-02-56-09-25
Law Implemented: NBESE-56-09-62

75-02-01.2-76. Social contract. Repealed effective January 1, 2011.
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History: Effective

2003—June—1,-2005-

General Authority: NDGC-50-09-62-56-69-25
Law Implemented: NBDEG-56-69-02

75-02-01 2-77 Annual reassessment Repealed effective January 1,

History: Effeetiy
General Authorlty NBGG%W
Law Implemented: NBEC-56-09-62

75-02-01.2-79. Sanctions for noncompliance with temporary
assistance for needy families program requirements.

1. Temporary assistance for needy families participants who fail or refuse
to comply with program requirements, without good cause, may be
sanctioned. Actions or failures to comply that may result in sanctions
include:

a. Failure or refusal to participate in the job opportunities and basic
skills or tribal native employment works programs;

b. Failure or refusal to cooperate in obtaining child support or
establishing paternity; and

r n offer of employment witho od cause

2. All sanctions are firstimposed against the responsible individual and will
result in removal of the individual’s financial needs from the household’s
temporary assistance for needy families grant, for | penod of one month
in ngoin r in the case of a new n subj
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rtunity and basic ski rogr. nction, for iod of up to fi

months.

If the sanctioned individual does not cure the sanction prior to the end
of the sanction penalty month, the sanction may progress to closure of
the entire temporary assistance for needy families case.

a.  Asanction penalty month runs from the effective date of a sanction
through the last day of that month.

b. If a sanction, based on noncooperation with the job opportunities
and basic skills program leads to closure of the entire temporary
assistance for needy families case, the household shall, at a
minimum, be ineligible for assistance in the month following the
sanction penalty month, and until the responsible individual cures
the sanction.

C. If a sanction, based on noncooperation with child support
enforcement leads to closure of the entire temporary assistance
for needy families case, the household shall be ineligible for
assistance in the month following the sanction penalty month.

Sanctions under temporary assistance for needy families follow a
noncooperating individual.

A job opportunities and basic skills program sanction, or a tribal native
employment works program sanction, er—a—sanetion—for—faiture—te
comply-with-the-social-contract requirements; is cured only when the
responsible individual demonstrates, to the satisfaction of the county
agency, that the failure to cooperate or participate, as required, has
been corrected for at least ten consecutive days.

A child support enforcement sanction may only be considered cured
upon notification from the child support enforcement agency to the
eligiblity eligibility worker that the sanctioned individual is cooperating
in obtaining child support and, if necessary, establishing paternity.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; June 1, 2005; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-80. Good cause determination.

8

Except with respect to a sanction imposed for failure to obtain child
support, or establish paternity, an individual shall be provided an
opportunity to present the good cause reason for a failure or refusal to
cooperate prior to the imposition of a sanction.
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2. The eligibility worker or the individual's job opportunities and basic skills
employment contractor may oversee thé good cause determination
process.

b- If the individual is not cooperating with the job opportunities and
basic skills program, the employment contractor is responsible to
oversee the good cause determination process and must inform
both the individual and the eligibility worker of the outcome of the
good cause determination process.

3. Within two days after the employment contractor learns of a failure or
a refusal to comply, the eligibility worker or employment contractor,
as appropriate, shall send written notice to the individual to offer an
opportunity to show good cause. A good cause determination must
state that:

a. The individual is responsible to call or meet with the employment
contractor within seven days, from the print date of the notice, to
show good cause; and

b. A sanction will be imposed if the individual does not contact the
employment contractor or eligibility worker, as appropriate, within
the required time or does not show good cause for the individual's
failure or refusal to comply.

4. |If an individual fails or refuses to participate in the good cause
determination process, or if it is determined that the individual did
not show good cause for the initial failure or refusal to participate as
required in the temporary assistance for needy families program, the
eligibility worker shall notify the individual of the sanction.

5. Claims of good cause must be evaluated using the decisionmaking
principles described in section 75-02-01.2-12.

History: Effective December 9, 1996; amended effective January 1, 2003; June 1,

2005; January 1, 2009; January 1, 2011.
General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-81.  Good cause for failure to complete temporary
assistance for needy families social contract. Repealed effective January 1,




History:

2603

General Authority: NDEE-50-09-02-56-69-25
Law Implemented: NDESE-56-09-62

75-02-01.2-82. Job opportunities and basic skills program - Definitions.
For purposes of the job opportunities and basic skills program:

1.

"Eligible individual" means an adult or minor child head of household
receiving assistance or a nonrecipient parent living with a child receiving
assistance.

"Employment contractor" means the job opportunities and basic skills
program agency or staff person responsible for directing and monitoring
a participant’s planning and activities that relate to the job opportunities
and basic skills program. The employment contractor is_responsible
for completing orientation and an assessment. After orientation and
the assessment are completed. the employer contractor assists the
participant in the development and execution of an employability plan
and oversees the participant’s involvement in the job opportunities and
basic skills program.

"Minimum required hours" means the number of hours per week during
which a participant must be engaged in approved work activity.

"Participant" means a member of a household who is not exempt from
participating in the job opportunities and basic skills program or who, if
exempt, has volunteered to participate in that program.

"Satisfactory progress" in any postsecondary education or training
program means the participant is maintaining progress minimally
sufficient to allow continuation of the course of study or training under
the standards of the education or training facility.

"Work-eligible individual" includes anyone listed in subdivision a, but
does not include anyone listed in subdivision b:

a. Included individuals are:

455



(1)

(2)

©)

(4)

Any adult receiving assistance under temporary assistance
for needy families;

Any minor child head of household receiving assistance
under temporary assistance for needy families;

Any minor parent head of household receiving assistance
under temporary assistance for needy families; or

Any nonrecipient parent living with a child receiving
assistance, including any parent:

(@) Sanctioned due to noncompliance with work
requirements; or

(b) Disqualified due to an intentional program violation,
status as a fleeing felon, a drug felony conviction,
parole or probation violation, or noncompliance with
child support enforcement.

b. Individuals not included are:

(1)
)

©)

(4)

©)

(6)
7)

A minor parent who is not the head of household;

A noncitizen who is ineligible to receive assistance due to that
individual's immigration status;

A parent providing care for a disabled family member living in
the home;,

A dependent child who is under age sixteen;

Unless the child is a single head of household, a dependent
child who is age sixteen or over, enrolled as a full-time
student, who will graduate by the child’s nineteenth birthday;

Those receiving supplemental security income; or

Those receiving social security disability income.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,

2003; January 1, 200

9; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25
Law Implemented: NDCC 50-09-02

75-02-01.2-87.

Job opportunities and basic skills program -

Exemptions from participation. An individual is exempt from participation
in the job opportunities and basic skills program if the individual is:
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1. A parent or other eligible caretaker relative age sixty-five or older;

2. A dependent child who is under age sixteen or a dependent child
who is age sixteen or over and who is enrolled or has been accepted
for enroliment as a full-time student for the next school term in an
elementary or secondary school or in a vocational or technical school
that is equivalent to secondary school and will graduate by the child’s
nineteenth birthday, unless the child is a single head of household;

3. Aparent or other eligible caretaker relative of a child under age-feur two
months of age who is personally caring for the child full time; or

4. Aparent providing care for a disabled family member living in the home,
provided that the need for such care is supported by documentation.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2009; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-88. Job opportunities and basic skills program - Referral.

1. Any individual not exempt from the job opportunities and basic skills
program and anyone who volunteers must be referred to the program.
Referrals may be made only after the individual is determined otherwise
eligible for assistance.

2. The referred individual shall contact the job opportunities and basic
skills program within seven calendar days from the print date of the
referral to set up an appointment for program orientation, assessment,
and employability planning and shall make a good-faith effort to
complete program orientation, initial assessment, and employability
planning within thirty days of the referrat application date.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; June 1, 2005; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-90. Job opportunities and basic skills program - Supportive
services and transitional post temporary assistance for needy families

supportive services.

1.  Within the limits described in this section, supportive services may
be made available to a participant who, but for supportive service,
would be unable to enter into or remain in an allowable work activity.
No supportive service may be provided without approval from the
employment contractor or eligibility worker.
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Fransitionat Post temporary assistance for needy families supportive
services may be provided to assist employed former temporary

assistance for needy families recipients to succeed in the workforce
and avoid the need to receive further temporary assistance for needy
families benefits.

Supportive services may include:

a.

Relocation assistance provided to a job opportunities and basic
skills participant if:

(1) The individual has a bona fide offer of employment,
verified by the employment contractor, which will increase
the individual's potential for increased earnings, job
advancement, or permanent employment; or

(2) The individual requests and receives approval from the
employment contractor to move from an area of the state
with few employment opportunities to another area of the
state with greater employment opportunities, or to an area
out of state with greater employment opportunities.

Monthly transportation assistance provided to participants in an
approved work activity, if necessary for continued participation.

Child care expense reimbursement in amounts consistent with
the provisions of the state child care and development fund plan
submitted under the Child Care and Development Block Grant Act
of 1990 [42 U.S.C. 9858].

Assistance in the purchase of care for an incapacitated or
disabled adult member of the participant's household, to whom the
participant owes a legal duty to provide care, provided:

(1) There is no other person in the household who can provide
the care; and

(2) The incapacitated or disabled adult household member
cannot provide self-care.

Assistance in the purchase of employment-related clothing or
personal needs determined by the employment contractor to be
reasonable and necessary for the participant to enter employment.

Assistance in the purchase of tools or equipment determined by the

employment contractor to be required for the participant to accept
employment.
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g. Assistance in the cost of repairs determined by the employment
contractor to be reasonable and necessary to return a participant’s
vehicle to operable condition, provided:

(1) The vehicle is registered to a member of the household;

(2) The vehicle is needed by the participant to get to work or
another approved work activity; and

(3) The general condition and value of the vehicle justifies
repairs.

h. Assistance for defraying the cost of books, tuition, and fees
associated with an allowable work activity, provided:

(1) Other educational fund sources have been explored and are
exhausted; and

(2) The participant is a member of a household and eligible for
assistance at the time funds are paid or obligated.

i. Assistance with payment for professional license fees and
professional examination fees, if there is no other available source
of funding, including fee waivers, and the professional license or
examination is necessary to achieve an employment-related goal.

j. Assistance with expenses determined by the employment
contractor to be reasonable and necessary for the individual to
engage in employment or participate in employment interviews,

including transportation, lodging, grooming, and clothing.

4. The maximum expenditures permitted for supportive services and
transitional supportive services are limited to amounts and availability
as the department may by order determine.

History: Effective December 9, 1996; amended effective July 1, 1997; January 1,
2003; January 1, 2009; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02

75-02-01.2-103. Job opportunities and basic skills program - Good
cause for failure or refusal to comply with a referral to, or participate in, the
job opportunities and basic skills program.

1. All work-eligible individuals must participate in the job opportunities
and basic skills program unless good cause is granted by the eligibility
worker. Good cause for failure or refusal to participate in the job
opportunities and basic skills program exists when:
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a. The household member is incapacitated with a physical or mental
impairment verified by reliable medical evidence which, by itself
or in conjunction with age, prevents the individual from working or
participating in any job opportunities and basic skills program or
work activity;

b. An individual whose substantially continuous presence in the
household is necessary to care for another member of the
household, to whom the individual seeking good cause for
nonparticipation owes a legal duty to provide care, who has a
condition, verified by reliable medical evidence, which does not
permit self-care, care by another household member, or care
provided as supportive services;

C. An individual has an illness or injury, verified by reliable medical
evidence and reviewed every thirty days, which is serious enough
to temporarily prevent entry into employment or participation in any
job opportunities and basic skills program activity; or

d. Inthe case of a parent or other eligible caretaker relative of a child
under age six, who is personally caring for the child full time and
who demonstrates an inability to obtain needed child care for one
or more of the following reasons:

(1) Child care is unobtainable at a location such that the usual
commuting time from the parent's home to the location at
which child care is provided, and on to the parent’s worksite,
is one hour or less;

(2) Suitable child care is unobtainable from a relative, from an
approved child care provider licensed or registered under
North Dakota Century Code chapter 50-11.1, or from a child
care provider not required to be licensed or registered under
North Dakota Century Code chapter 50-11.1; or

(3) Child care is unobtainable, from a child care provider
licensed or registered under North Dakota Century Code
chapter 50-11.1, at a rate equal to or less than 4+ two times
the maximum allowable amount as determined by the child
care assistance program.

2. Claims of good cause must be evaluated using the decisionmaking
principles described in section 75-02-01.2-12.

History: Effective December 9, 1996; amended effective July 1, 1997; June 1,
2002; June 1, 2005; January 1, 2009; January 1, 2011.

General Authority: NDCC 50-09-02, 50-09-25

Law Implemented: NDCC 50-09-02
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CHAPTER 75-02-02.1

75-02-02.1-01. Definitions. For the purposes of this chapter:

—_

10.

1.

12.

"Agency" means the North Dakota department of human services.

"Asset" means any kind of property or property interest, whether
real, personal, or mixed, whether liquid or illiquid, and whether or not
presently vested with possessory rights.

"Blind" has the same meaning as the term has when used by the social
security administration in determining blindness for title Il or XVI of the
Act.

"Child" means a person, under twenty-one, or, if blind or disabled, under
age eighteen, who is not living independently.

"Contiguous" means real property which is not separated by other real
property owned by others. Roads and other public rights of way which
run through the property, even if owned by others, do not affect the

property’s contiguity.
"County agency" means the county social service board.
"Department" means the North Dakota department of human services.

"Deprived child" means a child who is deprived of parental support
or care because one or both parents are deceased, incapacitated,
disabled, aged, or maintains and resides in a separate verified
residence for reasons other than employment, education, training,
medical care, or uniformed service.

"Disabled" has the same meaning as the term has when used by the
social security administration in determining disability for title Il or XVI
of the Act.

"Disabled adult child" means a disabled or blind person over the age of
twenty-one who became blind or disabled before age twenty-two.

"Full calendar month" means the period which begins at midnight on the

last day of the previous month and ends at midnight on the last day of
the month under consideration.

"Good-faith effort to sell' means an honest effort to sell in a manner
which is reasonably calculated to induce a willing buyer to believe
that the property offered for sale is actually for sale at a fair price. A
good-faith effort to sell includes, at a minimum, making the offer at a
price based on an appraisal, a market analysis by a realtor, or another
method which produces an accurate reflection of fair market value
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13.

14.

18.

16.

or, with respect to a determination of qualified disabled and working
individual benefits under section 75-02-02.1-23, sixty-six and two-thirds
percent of fair market value, in the following manner:

a. Toany coowner, joint owner, possessor, or occupier of the property,
and, if no buyer is thereby secured;

b. To the regular market for such property, if any regular market exists,
or, if no regular market exists;

C. By public advertisement for sale in a newspaper of general
circulation, the circulation area of which includes the location
of any property resource offered for sale, which advertisement
was published successively for two weeks if the newspaper is a
weekly publication and for one week if the newspaper is a daily
publication, and which includes a plain and accurate description
of the property, the selling price, and the name, address, and
telephone number of a person who will answer inquiries and
receive offers.

"Healthy steps" means an insurance program, for children up to age
nineteen, administered under North Dakota Century Code chapter
50-29 and title XXI of the Act.

"Home" includes, when used in the phrase "the home occupied by the
medicaid unit", the land on which the home is located, provided that
the acreage [hectarage] does not exceed one hundred sixty contiguous
acres [64.75 hectares] if rural or two acres [.81 hectares] if located within
the established boundaries of a city.

"Home and community-based services" means services, provided
under a waiver secured from the United States department of health
and human services, which are:

a. Not otherwise available under medicaid; and

b. Furnished only to individuals who, but for the provision of such
services, would require the level of care provided in a hospital,
nursing facility, or intermediate care facility for the mentally
retarded. ‘

“Institutionalized individual" means an individual who is an inpatient in
a nursing facility, an intermediate care facility for the mentally retarded,
the state hospital, a psychiatric residential treatment facility aceredited
or-the-Anne-Carlsen-faeility, an institution for mental disease, or who
receives swing-bed care in a hospital.
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17,

18.

19.

"Living independently" means, in reference to an individual under
the age of twenty-one, a status which arises in any of the following
circumstances:

a. The individual has served a tour of active duty with the armed
services of the United States and lives separately and apart from
the parent.

b. The individual has married, even though that marriage may have
ended through divorce or separation. A marriage ended by legal
annulment is treated as if the marriage never occurred.

C.  The individual has lived separately and apart from both parents
for at least three consecutive full calendar months after the date
the individual left a parental home, continues to live separately and
apart from both parents, and has received no support or assistance
from either parent while living separately and apart. For purposes
of this subsection:

(1) Periods when the individual is attending an educational or
training facility, receiving care in a specialized facility, or is
an institutionalized individual are deemed to be periods when
the individual is living with a parent unless the individual first
established that the individual was living independently; and

(2) Health insurance coverage and court-ordered child support
payments are not "assistance or support".

d. Theindividual is a former foster care recipient who has established

a living arrangement separate and apart from either parent and
received no support or assistance from either parent.

€. The individual lives separately and apart from both parents due to
incest and receives no support or assistance from either parent.

"Medicaid" means a program implemented pursuant to North Dakota
Century Code chapter 50-24.1 and title XIX of the Act [42 U.S.C. 1396
et seq.].
"Medicare cost sharing" means the following costs:
a. (1) Medicare part A premiums; and

(2) Medicare part B premiums;

b. Medicare coinsurance;

C. Medicare deductibles; and
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20.

g

22.

23.

24.

25.

d. Twenty percent of the allowed cost for medicare covered services
where medicare covers only eighty percent of the allowed costs.

"Occupied" means, when used in the phrase "the home occupied
by the medicaid unit”, the home the medicaid unit is living in or, if
temporarily absent from, possessed with an intention to return and the
capability of returning within a reasonable length of time. Property is
not occupied if the right to occupy has been given up through a rental
or lease agreement, whether or not that rental or lease agreement is
written. Property is not occupied by an individual in long-term care or
the state hospital, with no spouse, disabled adult child, or child under
age twenty-one at home, unless a physician has certified that the
individual is likely to return home within six months.

"Poverty level" means the income official poverty line, as defined by
the United States office of management and budget, and as revised
annually in accordance with 42 U.S.C. 9902(2).

"Property that is essential to earning a livelihood" means property that
a member of a medicaid unit owns, and which the medicaid unit is
actively engaged in using to earn income, and where the total benefit
of such income is derived for the medicaid unit's needs. A member of
a medicaid unit is actively engaged in using the property if a member
of the unit contributes significant current personal labor in using the
property for income-producing purposes. The payment of social
security taxes on the income from such current personal labor is an
indicator of the active use of the property.

"Property that is not saleable without working an undue hardship"
means property which the owner has made a good-faith effort to sell
which has produced no buyer willing to pay an amount equaling or
exceeding seventy-five percent of the property’s fair market value, or
sixty-six and two-thirds percent of the property’s fair market value with
respect to determination of qualified disabled and working individual
benefits under section 75-02-02.1-23, and which is continuously for
sale. Property may not be included within this definition at any time
earlier than the first day of the first month in which a good-faith effort to
sell is begun or if a bona fide offer is received by the third month after
the month in which the good-faith effort to sell is begun.

"Regulation”, as used in 42 CFR 431.210, 431.244, and 435.912,
includes any written statement of federal or state law or policy,
including, but not limited to, federal and state constitutions, statutes,
regulations, rules, policy manuals or directives, policy letters or
instructions, and relevant controlling decisions of federal or state
courts.

"Remedial services" means those services, provided in specialized
facilities, which produce the maximum reduction of physical or mental
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disability and restoration of the facilities’ residents to the residents’ best
possible level of functioning.

26. "Residing in the home" refers to individuals who are physically present,
individuals who are temporarily absent, or individuals attending
educational facilities.

27. "Specialized facility" means a residential facility, including a basic care
facility, a licensed family foster care home for children or adults, a
licensed group foster care home for children or adults, a transitional
living facility, a facility established to provide quarters to clients
of a sheltered workshop, and any other facility determined by the
department to be a provider of remedial services, but does not mean
an acute care facility or a nursing facility.

28. "State agency" means the North Dakota department of human services.

29. "Supplemental security income" means a program administered under
title XVI of the Social Security Act [42 U.S.C. 1381 et seq.].

30. "Temporary assistance for needy families" means a program
administered under North Dakota Century Code chapter 50-09
and title IV-A of the Act [42 U.S.C. 601 et seq.].

31. "The Act" means the Social Security Act [42 U.S.C. 301 et seq.].
32. "Title II" means title Il of the Social Security Act [42 U.S.C. 401 et seq.].

33. 'Title IV-E" means title IV-E of the Social Security Act'[42 U.S.C. 670
et seq.].

34. 'Title XIX" means title XIX of the Social Security Act [42 U.S.C. 1396
et seq.].

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; October 1, 1993; July 1, 2003; August 1, 2005; April 1, 2008;
January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-04. Screening of recipients of certain services. All
applicants or recipients who seek nursing care services in nursing facilities,
swing-bed facilities, institutions—for-mental-disease; or intermediate care facilities
for the mentally retarded, or who seek home and community-based services, must
demonstrate a medical necessity for the service sought on or prior to admission to
a facility, upon application for medicaid while in a facility, or upon request for home
and community-based services. That demonstration must be based-on-atevet-of
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through

the department’s established screening process.

History: Effective December 1, 1991; amended effective July 1, 2003; April 1,
2008; October 1, 2010; January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-17. Application for other benefits.

9

Applicants and recipients, including spouses and financially responsible

parents, must take all necessary steps to obtain any annuities,
pensions, retirement, and disability benefits to which they are entitled,
unless they can show good cause for not doing so. Annuities, pensions,
retirement, and disability benefits include veterans’ compensation and
pensions; old age, survivors, and disability insurance benefits; railroad
retirement benefits; and unemployment compensation, but do not
include needs-based payments.

Good cause under this section exists if receipt of the annuity, pension,
retirement, or disability benefit would result in a loss of health insurance
coverage.

History: Effective December 1, 1991; amended effective July 1, 2003; January 1,

2011.

General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-18. Citizenship and alienage.

1.

An applicant or recipient must be a United States citizen or an alien
lawfully admitted for permanent residence. Acceptable documents to
establish United States citizenship and naturalized citizen status are
defined in 42 CFR 435.407.

For purposes of qualifying as a United States citizen, the United States
includes the fifty states, the District of Columbia, Puerto Rico, Guam,
the United States Virgin Islands, and the Northern Mariana Islands.
Nationals from American Samoa or Swain’s Island are also regarded
as United States citizens for purposes of medicaid.

American Indians born in Canada, who may freely enter and reside in
the United States, are considered to be lawfully admitted for permanent
residence if at least one-half American Indian blood. A spouse or child
of such an Indian, or a noncitizen individual whose membership in an
Indian tribe or family is created by adoption, may not be considered to
be lawfully admitted under this subsection unless the individual is of at
least one-half American Indian blood by birth.
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The following categories of aliens, while lawfully admitted for a
temporary or specified period of time, are not eligible for medicaid,
including emergency services, because of the temporary nature of their
admission status:

a.  Foreign government representatives on official business and their
families and servants;

b. Visitors for business or pleasure, including exchange visitors;

C. Aliens in travel status while traveling directly through the United
States;

d. Crewmen on shore leave;

€. Treaty traders and investors and their families;

f. Foreign students;

9. International organization representatives and personnel and their
families and servants;

h. Temporary workers, including agricultural contract workers; and

i. Members of foreign press, radio, film, or other information media
and their families.

Except for aliens identified in subsection 4, aliens who are not lawfully
admitted for permanent residence in the United States are not eligible
for medicaid, except for emergency services.

Aliens from the Federated States of Micronesia, the Marshall Islands,
or Palau are lawfully admitted as permanent nonimmigrants and are not
eligible for medicaid, except for emergency services.

Aliens who lawfully entered the United States for permanent residence
before August 22, 1996, and who meet all other medicaid criteria may
be eligible for medicaid.

The following categories of aliens who entered the United States for

permanent residence on or after August 22, 1996, and who meet all
other medicaid criteria may be eligible for medicaid as qualified aliens:

a. Honorably discharged veterans, aliens on active duty in the United
States armed forces, and the spouse or unmarried dependent
children of such individuals;

b. Refugees and asylees;
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Aliens whose deportation was withheld under section 243(h) of the
Immigration and Naturalization Act;

Cuban and Haitian entrants;

Aliens admitted as Amerasian immigrants;

Victims of a severe form of trafficking;

For-the-first-eight months-after-entry-into-the-United-States; Iraqi
and Afghan aliens and family members who are admitted under
section 101(a)(27) of the Immigration and Naturalization Act;

For the period paroled, aliens paroled into the United States for
at least one year under section 212(d)(5) of the Immigration and
Nationality Act;

Aliens granted conditional entry pursuant to section 203(a)(7) of the
Immigration and Nationality Act in effect prior to April 1, 1980;

Aliens granted nonimmigrant status under section 101(a)(15)(T)
of the Immigration and Nationality Act or who have a pending
application that sets forth a prima facie case for eligibility for that
nonimmigrant status;

Certain battered aliens and their children who have been approved
or have a petition pending which sets forth a prima facie case as
identified in 8 U.S.C. 1641(c), but only if the department determines
there is a substantial connection between the battery and the need
for the benefits to be provided; and

All other aliens, other than for emergency services, only after five
years from the date they entered the United States, and then only if
the individual is a lawful permanent resident who has been credited
with forty qualifying quarters of social security coverage.

An alien who is not eligible for medicaid because of the time limitations
or lack of forty qualifying quarters of social security coverage may be
eligible to receive emergency services that are not related to an organ
transplant procedure if:

a.

The alien has a medical condition, including labor and delivery,
manifesting itself by acute symptoms of sufficient severity, including
severe pain, such that the absence of imnmediate medical attention
could reasonably be expected to result in:

(1) Placing health in serious jeopardy;

(2) Serious impairment to bodily functions; or
468




C.

(3) Serious dysfunction of any bodily organ or part;
The alien meets all other eligibility requirements for medicaid

except the requirements concerning furnishing social security
numbers and verification of alien status; and

The alien’s need for the emergency service continues.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; July 1, 2003; June 1, 2004; January 1, 2010;_January 1, 2011.
General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-24. Spousal impoverishment prevention.

1.

For purposes of this section:

"Community spouse" means the spouse of an institutionalized
spouse or the spouse of a home and community-based services
spouse.

"Family member" means only minor or dependent children,
dependent parents, or dependent siblings of the institutionalized
spouse, home and community-based services spouse, or
community spouse who are residing with the community spouse.
For purposes of applying this definition, a family member is
dependent only if that family member is, and may properly be,
claimed as a dependent on the federal income tax return filed
by the institutionalized spouse or home and community-based
services spouse, or the community spouse, or filed jointly by both.

"Home and community-based services spouse" means an
individual who:

(1) Requires care of the type provided in a nursing facility, but
chooses to receive home and community-based services in
the community; and

(2) Is married to a spouse who resides in the community at least
one day of each month.

"Institutionalized spouse" means an individual who:

(1) Requires care in a medical institution, a nursing facility, a
swing bed, or the state hospital and, at the beginning of the
individual's institutionalization, was likely to be in the facility
for at least thirty consecutive days even though the individual
does not actually remain in the facility for thirty consecutive
days; and
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(2) Is married to a spouse who resides in the community at least
one day of each month.

"Monthly maintenance needs allowance" means for a community
spouse, the greater of two thousand two hundred sixty-seven
dollars per month or the minimum amount permitted under section
1924(d)(3) of the Act [42 U.S.C. 1396r-5(d)(3)], as adjusted
pursuant to section 1924(g) of the Act [42 U.S.C. 1396r-5(g)].

At the request of an institutionalized spouse, a home and
community-based services spouse, or a community spouse, at the
beginning of the first continuous period of institutionalization of the
institutionalized spouse, or the beginning of the first continuous
period of receipt of home and community-based services by a
home and community-based services spouse, and upon receipt
of relevant documentation of assets, the total value described in
subdivision b shall be assessed and documented.

There shall be computed, as of the beginning of the first continuous
period of institutionalization of the institutionalized spouse, or as
of the beginning of the first continuous period of receipt of home
and community-based services by a home and community-based
services spouse:

(1) The total value of the countable assets to the extent either
the institutionalized spouse or the community spouse, or
the home and community-based services spouse and the
community spouse, has an ownership interest; and

(2) A spousal share, which is equal to one-half of all countable
assets, but not less than the minimum amount permitted
under section 1924(f)(2)(A)(i)) of the Act [42 U.S.C.
1396r-5(f)(2)(A)(i)], as adjusted pursuant to section 1924(g)
of the Act [42 U.S.C. 1396r-5(g)], and not more than the
maximum amount permitted under section 1924(f)(2)(A)(ii)(1l)
of the Act [42 U.S.C. 1396r-5(f)(2)(A)(ii)(Il)], as adjusted
pursuant to section 1924(g) of the Act [42 U.S.C. 1396r-5(g)].

In determining the assets of the institutionalized spouse at the time
of application, all countable assets held by the institutionalized
spouse, the community spouse, or both, must be considered
available to the institutionalized spouse to the extent they exceed
the community spouse countable asset allowance.

In determining the assets of the home and community-based
services spouse at the time of application, all countable assets
held by the home and community-based services spouse, the
community spouse, or both, must be considered available to the
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home and community-based services spouse to the extent they
exceed the community spouse asset allowance.

During the continuous period in which the spouse is in an
institution or receiving home and community-based services, and
after the month in which an institutionalized spouse or a home and
community-based services spouse is determined to be eligible for
benefits under this chapter, no countable assets of the community
spouse may be deemed available to the institutionalized spouse
or home and community-based services spouse. Assets owned
by the community spouse are not considered available to the
institutionalized spouse or home and community-based services
spouse during this continuous period of eligibility. A transfer
of assets or income by the community spouse for less than
fair market value is governed by section 75-02-02.1-33.1 and
shall be considered in determining continuing eligibility of the
institutionalized spouse or home and community-based services
spouse.

The institutionalized spouse or home and community-based
services spouse is not ineligible by reason of assets determined
under subdivision c or d to be available for the cost of care if:

(1) The institutionalized spouse or the home and
community-based services spouse has assigned to
the state any rights to support from the community spouse;
or

(2) Itis determined that a denial of eligibility would work an undue
hardship because the presumption described in subsection 3
of section 75-02-02.1-25 has been rebutted.

An institutionalized spouse or home and community-based
services spouse is allowed the medically needy asset limit of three
thousand dollars.

An institutionalized spouse or a home and community-based
services spouse is asset eligible if the total value of all
countable assets owned by both spouses is less than the
total of the community spouse countable asset allowance and the
institutionalized spouse asset limit or home and community-based
services asset limit, as applicable. The assets may be owned by
either spouse provided that the requirements of subdivision i are
complied with.

mstltutlonallzed spouse ora home and communlty-based services
spouse to—& may transfer an amount equal to the community
spouse deo—not-disqualify countable asset allowance, but only
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to the extent the assets of the institutionalized spouse or home
and community-based services spouse from-—reeeipt-of-medicaid

benefits are transferred to, or for the sole benefit of, the community
spouse. Such transfers, when made by an individual who has

otherwise qualified for medicaid benefits, must be completed
before the next regularly scheduled redetermination of eligibility.
During this period, such assets are not counted as available to
the institutionalized spouse even though the assets are not yet
transferred.

(1)

1 (2)

t41 (3)

When an eligible institutionalized spouse or home and
community-based services spouse exceeds the asset limits
due to an increase in the value of assets or the receipt of
assets not previously owned, the institutionalized spouse or
home and community-based services spouse may transfer
additional assets to the community spouse equal to no
more than the current community spouse countable asset
allowance less the total value of assets owned by the
community spouse, previously transferred to, or for the sole

benefit of, the community spouse under paragraph—+—of
previeusty-transferred-under-this-paragraph this subdivision.

If a transfer made under paragraph—t+-or-2 this subdivision
causes the total value of all assets owned by the community

spouse immediately prior to the transfer under-paragraph-t,
plus the value of all assets transferred at any time
underparagraph—1—pius—the—value—of-all-assets—transferred
under—paragraph—2 this subdivision, to equal or exceed
the current community spouse asset allowance, no further
transfer may be made under paragraph 2 1.

If a court has entered an order against an institutionalized
spouse for the support of a community spouse, assets
required by such order to be transferred, by the
institutionalized spouse to the community spouse, may not
be counted as available to the institutionalized spouse even
though the assets are not yet transferred.

A community spouse may retain or receive assets, which do not exceed
the community spouse countable asset allowance, for purposes of
determining the medicaid eligibility of the institutionalized spouse. The
community spouse countable asset allowance means the spousal
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share determined under paragraph 2 of subdivision b of subsection 2,
as adjusted pursuant to section 1924(g) of the Act [Pub. L. 105-33;
111 Stat. 549; 42 U.S.C. 1396r-5(g)] plus:

a. Any additional amount transferred under a court order in the
manner and for the purpose described in paragraph 4 of
subdivision i of subsection 2; or

b. Any additional amount established through a fair hearing
conducted under subsection 6.

Countable assets include all assets that are not specifically excluded.
The provisions of section 75-02-02.1-28.1 governing asset exclusions
apply to this section.

Income calculations must consider income in the manner provided
for in section 75-02-02.1-34, income considerations, section
75-02-02.1-37, unearned income, section 75-02-02.1-38, earned
income, section 75-02-02.1-38.1, posteligibility treatment of income,
section 75-02-02.1-38.2, disregarded income, section 75-02-02.1-39,
income deductions, and section 75-02-02.1-40, income levels, except:

a.  No income of the community spouse may be deemed available
to an institutionalized spouse during any month in which an
institutionalized spouse is in the institution, or to a home and
community-based services spouse during any month in which that
spouse receives home and community-based services, and

b. No institutionalized spouse may be income eligible for medicaid
in any month in which that spouse’s income, after all income
disregards and deductions other than the deduction of amounts
provided to a spouse or family member, exceed an amount equal
to that individual's current monthly medical expenses, not covered
by a third party, plus the medically needy income level for one.

The provisions of this section describing the treatment of income and
assets for the community spouse do not describe that treatment for the
purposes of determining medicaid eligibility for the community spouse
or for children of the community spouse.

a. Notice must be provided of the amount of the community spouse
income allowance, of the amount of any family allowances, of
the method of computing the amount of the community spouse
countable asset allowance, and of the right to a fair hearing
respecting ownership or availability of income and assets, and
the determination of the community spouse monthly income or
countable asset allowance. The notice must be provided, upon a
determination of medicaid eligibility of an institutionalized spouse,
to both spouses, and upon a subsequent request by either spouse
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e.

or a representative acting on behalf of either spouse, to the spouse
making the request.

A community spouse, or an institutionalized spouse or a home
and community-based services spouse, is entitled to a fair
hearing under chapter 75-01-03 if application for medicaid has
been made on behalf of the institutionalized spouse or home
and community-based services spouse and either spouse is
dissatisfied with a determination of:

(1) The community spouse monthly income allowance;

(2) The amount of monthly income otherwise available to
the community spouse as determined in calculating the
community spouse monthly income allowance;

(3) The computation of the spousal share of countable assets;
(4) The attribution of countable assets; or

(5) The determination of the community spouse countable asset
allowance.

Any hearing respecting the determination of the community spouse
countable asset allowance must be held within thirty days of the
request for the hearing.

If either spouse establishes that the community spouse needs
income, above the level provided by the monthly maintenance
needs allowance, due to exceptional circumstances resulting
in significant financial duress, the monthly maintenance needs
allowance for that spouse must be increased to an amount
adequate to provide necessary additional income.

(1) If either spouse establishes that the assets included
within the community spouse countable asset allowance
generate an amount of income inadequate to raise the
community spouse’s income to the monthly maintenance
needs allowance, to the extent that total assets permit,
the community spouse countable asset allowance for that
spouse must be increased to an amount adequate to provide
such a monthly maintenance needs allowance. For purposes
of calculations made under this subdivision, all income of
the institutionalized spouse that could be made available to
a community spouse, in accordance with the calculation of
the community spouse monthly income allowance under this
subsection, must be treated as having been made available
before an additional amount of assets may be allocated to
the community spouse under this subdivision.
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(2) To establish a need for an increased asset allowance under
this subdivision, the applicant, recipient, or the community
spouse must provide verification of all income and assets of
the community spouse.

(3) The amount of assets adequate to provide a monthly
maintenance needs allowance for the community spouse
must be based on the cost of a single premium lifetime
annuity selected by the department that provides monthly
payments equal to the difference between the monthly
maintenance needs allowance and other income of both
spouses not generated by either spouse’s countable assets.

(4) The monthly maintenance needs allowance amount upon
which calculations under this subdivision are made must be
the amount in effect upon filing of the appeal.

(5) The estimate of the cost of an annuity described in
paragraph 3 must be substituted for the amount of assets
attributed to the community spouse if the amount of assets
previously determined is less than the estimate. If the
amount of assets attributed to the community spouse prior
to the hearing is greater than the estimate of the cost of an
annuity described in paragraph 3, the attribution of assets
to the community spouse made prior to the hearing must be
affirmed.

(6) No applicant, recipient, or community spouse is required
to purchase an annuity as a condition of the applicant or
recipient’s eligibility for medicaid benefits.

Any transfer of an asset or income is a disqualifying transfer under
section 75-02-02.1-33.1 or 75-02-02.1-33.2, whether made by a
community spouse, a home and community-based services spouse,
or an institutionalized spouse, unless specifically authorized by this
section. The income that may be received by or deemed provided to an
ineligible community spouse, and the asset amounts that an ineligible
community spouse may retain, are intended to allow that community
spouse to avoid impoverishment. They are not intended to allow the
community spouse to make transfers of assets or income, for less than
adequate consideration, which would disqualify the institutionalized
spouse or home and community-based services spouse, if made by
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the institutionalized spouse or home and community-based services
spouse.

History: Effective December 1, 1991, amended effective December 1, 1991,
July 1, 1993; October 1, 1993; July 1, 2003; June 1, 2004; May 1, 2006; April 1,
2008;_January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02; 42 USC 1396r-5

75-02-02.1-24.2. Eligibility for workers with disabilities.

1.

An individual shall be enrolled as a member of the workers with
disabilities coverage if that individual:

a. |s gainfully employed,;
b. Is at least sixteen, but less than sixty-five, years of age;

C. Is disabled as determined by the social security administration or
the state review team,

d. Meets the requirements of this section; and

€. s not in receipt of any other medicaid benefits under this chapter
other than coverage as a qualified medicare beneficiary or a special
low-income medicare beneficiary.

An individual may be regarded as gainfully employed only if, taking all
factors into consideration, the individual shows that the activity asserted
as employment:

a. Produces a product or service that someone would ordinarily be
employed to produce and for which payment is received,

b. Reflects a relationship of employer and employee or producer and
customer;

C. Requires the individual's physical effort for completion of job tasks,
or, if the individual has the skills and knowledge to direct the activity
of others, reflects the outcome of that direction; and

d. The employment setting is not primarily an evaluative or
experiential activity.

Asset considerations provided under section 75-02-02.1-25, asset
limits provided under section 75-02-02.1-26, exempt assets provided
under section 75-02-02.1-27, and excluded assets provided under
section 75-02-02.1-28.1 are applicable to the workers with disabilities
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coverage except that each individual enrolled as a member of the
workers with disabilities coverage group is allowed an additional ten
thousand dollars in assets.

4. No Except for Indians who are exempt from cost-sharing under federal

law, an individual who has not paid a one-time enrollment fee of one
hundred dollars may not be enrolled.

5. Any individual who fails to pay the premium established under this
section for three months shall be disenrolled and may not be reenrolled
thereafter without first reestablishing eligibility under this section and
paying all outstanding enroliment fees and premiums. Any month in
which no premium is due shall not be counted as a month in which the
individual failed to pay a premium.

6. Payments received by the department from an individual claiming
eligibility under this section shall be credited first to unpaid enroliment
fees and then to the oldest unpaid premium. The department shall
credit payments on the day received, provided that credit for any
payment made by an instrument that is not honored shall be reversed.
The department may require any individual who has attempted
payment by a dishonored instrument to make subsequent payments in
a specified manner.

7. A monthly premium is due on the tenth day of each month for which
coverage is sought and shall be equal to five percent of the individual's
gross countable income. This requiremen
who are exempt from cost-sharing under federal law.

8. No individual may be found eligible under this section if the individual
and the individual's family have total net income equaling or exceeding
two hundred twenty-five percent of the poverty level.

9. This section becomes effective on the effective date of approved
amendments to the medicaid state plan sufficient to secure federal
financial participation in the cost of services provided to individuals
found eligible under this section, remains effective as long as federal
financial participation continues to be available and state law authorizes
such coverage, and is thereafter ineffective.

History: Effective June 1, 2004; amended effective August 1, 2005; April 1, 2008;
January 1, 2011.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02.7, 50-24.1-18.1
75-02-02.1-24.3. Eligibility for children with disabilities.

1. A child must be enrolled as a member of the children with disabilities
coverage if that child:
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a. Is under age nineteen, including the month the child turns age
nineteen;

b. Is disabled;

C. Meets the requirements of this section; and
d. Is notin receipt of any other medicaid benefits under this chapter.

As a condition of eligibility, a child must be enrolled in a health insurance
policy if:

a. The child’s family has an employer-based health insurance plan
available to them; and

b. The employer pays at least fifty percent of the premium.

A monthly premium is due on the tenth day of each month for which
coverage is sought and is equal to five percent of the family’s gross
countable income. This premium may be offset by any other health
insurance premium the family pays for a health insurance plan that
provides coverage for the individual claiming eligibility under this
section. This subsection does not apply to Indians who are exempt
from cost-sharing under federal law.

If the premium established for an individual's coverage under this
section is not paid for three months, the individual will be disenrolled
and may not be reenrolled without first reestablishing eligibility under
this section and paying all outstanding premiums. Any month in which
no payment is due may not be counted as a month in which the
individual’'s premium failed to be paid.

Payments received by the department from or on behalf of an individual
claiming eligibility under this section will be credited first to the oldest
unpaid premium. The department will credit payments on the day
received, provided that credit for any payment made by an instrument
that is not honored will be reversed. The department may require any
individual who has attempted payment by a dishonored instrument to
make subsequent payments in a specified manner.

No individual may be found eligible under this section if the individual
and the individual's family have total net income in excess of two
hundred percent of the poverty level.

This section becomes effective March 1, 2008, remains effective as long

as federal financial participation continues to be available and state law
authorizes such coverage, and is thereafter ineffective.
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8. For purposes of this section, "family" means any member of the
medicaid unit who is a spouse, parent, financially responsible caretaker
relative, sibling, or child of the individual requesting benefits under this
section.

History: Effective April 1, 2008;_amended effective January 1, 2011.
General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-31

75-02-02.1-28.  Excluded assets. Except as provided in section
75-02-02.1-28.1, the following types of assets will be excluded in determining if
the available assets of an applicant or recipient exceed asset limits:

1. Property that is essential to earning a livelihood.

a.  Property may be excluded as essential to earning a livelihood only
during months in which a member of the medicaid unit is actively
engaged in using the property to earn a livelihood, or during months
when the medicaid unitis not actively engaged in using the property
to earn a livelihood, if the medicaid unit shows that the property has
been in such use and there is a reasonable expectation that the use
will resume:

(1) Within twelve months of the last use; or

(2) Ifthe nonuse is due to the disabling condition of a member of
the medicaid unit, within twenty-four months of the last use.

b. Property consisting of an ownership interest in a business entity
that employs anyone whose assets are used to determine eligibility
may be excluded as property essential to earning a livelihood if:

(1) The individual's employment is contingent upon ownership of
the property; or

(2) There is no ready market for the property.

C. Aready market for property consisting of an ownership interestin a
business entity exists if the interest may be publicly traded. A ready
market does not exist if there are unreasonable limitations on the
sale of the interest, such as a requirement that the interest be sold
at a price substantially below its actual value or a requirement that
effectively precludes competition among potential buyers.

d. Property currently enrolled in the conservation reserve program is
considered to be property essential to earning a livelihood.

€. Property from which a medicaid unit is receiving only rental or lease
income is not essential to earning a livelihood.
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f. Liquid assets, to the extent reasonably necessary for the operation
of a trade or business, are considered to be property essential to
earning a livelihood. Liquid assets may not otherwise be treated as
essential to earning a livelihood.

Property which is not saleable without working an undue hardship. Such
property may be excluded no earlier than the first day of the month
in which good-faith attempts to sell are begun, and continues to be
excluded only for so long as the asset continues to be for sale and until
a bona fide offer for at least seventy-five percent of the property’s fair
market value is made. Good-faith efforts to sell must be repeated at
least annually in order for the property to continue to be excluded.

a. Persons seeking to establish retroactive eligibility must
demonstrate that good-faith efforts to sell were begun and
continued in each of the months for which retroactive eligibility
is sought. Information concerning attempts to sell, which
demonstrate that an asset is not saleable without working an
undue hardship, are relevant to establishing eligibility in the month
in which the good-faith efforts to sell are begun, but are not
relevant to months prior to that month and do not relate back to
prior months.

(1) A good-faith effort to sell real property or a mobile home must
be made for at least three calendar months in which no bona
fide offer for at least seventy-five percent of the property’s fair
market value is received before the property can be shown to
be not saleable without working an undue hardship.

(2) A good-faith effort to sell property other than real property,
a_mobile home, or an annuity must be made for at least
thirty days in which no bona fide offer for at least seventy-five
percent of the property’s fair market value is received before
the property can be shown to be not saleable without working
an undue hardship.

b. Property may not be shown to be not saleable without working an
undue hardship if the owner of the property fails to take action to
collect amounts due and unpaid with respect to the property or
otherwise fails to assure the receipt of regular and timely payments
due with respect to the property.

a. Any prepayments or deposits up to the amount set by the
department in accordance with state law and the medicaid state
plan, which are designated by an applicant or recipient for the
burial of the applicant or recipient. Earnings accrued on the total
amount of the designated burial fund are excluded.
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(1)

@)

(4)

©)

(7)

(8)

The burial fund must be identifiable and may not be
commingled with other funds. Checking accounts are
considered to be commingled.

The value of an irrevocable burial arrangement shall be
considered toward the burial exclusion.

The prepayments on a whole life insurance policy or annuity
are the premiums that have been paid.

Any fund, insurance, or other property given to another
person or entity in contemplation that its value will be used
to meet the burial needs of the applicant or recipient shall be
considered part of the burial fund.

At the time of application, the value of a designated burial
fund shall be determined by identifying the value of the
prepayments which are subject to the burial exclusion and
asset limit amounts.

Designated burial funds which have been decreased prior to
application for medicaid shall be considered redesignated as
the date of last withdrawal. The balance at that point shall be
considered the prepayment amount and earnings from that
date forward shall be disregarded.

Reductions made in a designated burial fund after eligibility
is established must first reduce the amount of earnings.

An applicant shall be determined eligible for the three-month
prior period when a burial fund is established at the time of
application if the value of all assets are within the medicaid
burial fund exclusion and asset limit amounts for each of the
three prior months. Future earnings on the newly established
burial fund must be excluded.

b. A burial plot for each family member.

Home replacement funds, derived from the sale of an excluded home,
and if intended for the purchase of another excluded home, until the
last day of the third month following the month in which the proceeds
from the sale are received. This asset must be identifiable and not
commingled with other assets.

Unspent assistance, and interest earned on unspent assistance,
received under the Disaster Relief and Emergency Assistance Act
of 1974 [Pub. L. 93-288] or some other federal statute, because of
a presidentially declared major disaster, and comparable disaster
assistance received from a state or local government, or from a

481



10.

1.

12.

13.

14.

disaster assistance organization. This asset must be identifiable and
not commingled with other assets.

Payments, interest earned on the payments, and in-kind items received
for the repair or replacement of lost, damaged, or stolen exempt or
excluded assets are excluded for nine months, and may be excluded for
an additional twenty-one months, if circumstances beyond the person’s
control prevent the repair or replacement of the lost, damaged, or
stolen assets, and keep the person from contracting for such repair or
replacement. This asset must be identifiable and not commingled with
other assets.

For nine months, beginning after the month of receipt, unspent
assistance received from a fund established by a state to aid victims
of crime, to the extent that the applicant or recipient demonstrates
that such amount was paid in compensation for expenses incurred or
losses suffered as a result of a crime. This asset must be identifiable
and not commingled with other assets.

Payments from a fund established by a state as compensation for
expenses incurred or losses suffered as a result of a crime. This asset
must be identifiable and not commingled with other assets.

Payments made pursuant to the Confederate Tribes of the Colville
Reservation Grand Coulee Dam Settlement Act, [Pub. L. 103-436;
108 Stat. 4577 et seq.]. This asset must be identifiable and not
commingled with other assets.

Stock in regional or village corporations held by natives of Alaska
issued pursuant to section 7 of the Alaska Native Claims Settlement
Act, [Pub. L. 92-203; 42 U.S.C. 1606].

For nine months beginning after the month of receipt, any educational
scholarship, grant, or award and any fellowship or gift, or portion of a
gift, used to pay the cost of tuition and fees at any educational institution.
This asset must be identifiable and not commingled with other assets.

For nine months beginning after the month of receipt, any income tax
refund, any earned income tax credit refund, or any advance payments
of earned income tax credit. This asset must be identifiable and not
commingled with other assets.

Assets set aside, by a blind or disabled, but not an aged, supplemental
security income recipient, as a part of a plan to achieve self-support
which has been approved by the social security administration.

The value of a life estate.
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15.

16.

 F A

18.

Allowances paid to children of Vietnam veterans who are born with
spina bifida. This asset must be identifiable and not commingled with
other assets.

The value of mineral acres.

Funds, including interest accruing, maintained in an individual
development account established under title IV of the Assets for
Independence Act, as amended [Pub. L. 105-285; 42 U.S.C. 604,
note].

Pro connected to the political relationshi een Indian tribes

and the federal government which consists of:

2. Any Indian trust or restricted land, or any other property under the
rvisi f th ret f the interior | n a feder:

recognized Indian reservation, including any federally recognized

Indian tribe’ r ny. and in ing Indi ments on

rnearar ion ian n h reau

of Indian affairs of the department of interior.

b. Pr ated within the m recen ndaries of a prior

federal reservation, including former reservations in Oklahoma

aska native region ished b Nativ im
Settlement Act.

C. Own rests in rents, | i r righ
related to natural resources (lncludmg extraction of natural
urces or harvesting of timber, other n nt pro
n'mlﬁshn hellfish) resultin m the exerci f federal

protected rights.

d. Property with unigue Indian significance such as ownership

interests in or usage rights to items not covered by subdivisions a
hrough c th ve uni religi iritual, traditi r cultur

ignifican r_rights that s ubsi r_a_tradition
ifestyle according to applicable tribal law or om.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; July 1, 2003; June 1, 2004; August 1, 2005; April 1, 2008; January 1,
2010;_January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02, 50-24.1-02.3
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75-02-02.1-31.1. Trusts established by applicants, recipients, or their
spouses after August 10, 1993.

8

2.

For purposes of determining an individual’s eligibility under this chapter,
subject to subsection 4, this section applies to a trust established by the
individual after August 10, 1993. Subsections 1, 2, and 3 of section
75-02-02.1-31 apply to this section.

a.

For purposes of this subsection, an individual shall be considered
to have established a trust if assets of the individual were used,
by someone with lawful authority over those assets, to form all or
part of the corpus of the trust and if any of the following individuals
established that trust other than by will:

(1) The individual,

(2) The individual's spouse;

(3) A person, including a court or administrative body, with legal
authority to act in place of or on behalf of the individual or the
individual's spouse; or

(4) A person, including any court or administrative body, acting
at the direction or upon the request of the individual or the
individual's spouse.

In the case of a trust the corpus of which includes assets of an

individual, as determined under subdivision a, and assets of any

other person or persons, the provisions of this subsection shall

apply to the portion of the trust attributable to the assets of the
individual.

Subject to subsection 4, this section shall apply without regard to:
(1) The purposes for which a trust is established;

(2) Whether the trustees have or exercise any discretion under
the trust;

(3) Any restrictions on when or whether distributions may be
made from the trust; or

(4) Any restrictions on the use of distributions from the trust.
In the case of a revocable trust:

(1) The corpus of the trust shall be considered assets available
to the individual;
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b.

()

@)

Payments from the trust to or for the benefit of the individual
shall be considered income of the individual; and

Any other payments from the trust shall be considered income
or assets disposed of by the individual for purposes of section
75-02-02.1-33.1 or 75-02-02.1-33.2.

In the case of an irrevocable trust:

(1)

If there are any circumstances under which payment from the
trust could be made to or for the benefit of the individual, the
portion of the corpus from which, or the income on the corpus
from which, payment to the individual could be made shall
be considered available to the individual, and payments from
that portion of the corpus or income:

(a) To orforthe benefit of the individual, shall be considered
income of the individual; and

(b) For any other purpose, shall be considered a transfer
of income or assets by the individual subject to section
75-02-02.1-33.1; and

Any portion of the trust from which, or any income on
the corpus from which, no payment could under any
circumstances be made to the individual shall be considered,
as of the date of establishment of the trust, or, if later, the
date on which payment to the individual was foreclosed, to
be income or assets disposed by the individual for purposes
of section 75-02-02.1-33.1 or 75-02-02.1-33.2, and the value
of the trust shall be determined for purposes of section
75-02-02.1-33.1 or 75-02-02.1-33.2 by including the amount
of any payments made from such portion of the trust after
such date.

4. This section shall not apply to:

A trust containing the assets of an individual under age sixty-five
who is disabled and which is established for the benefit of such
individual by a parent, grandparent, legal guardian of the individual,
or a court, to the extent the person establishing the trust has lawful
authority over the individual's assets, and if, under the terms of the
trust, the department will receive all amounts remaining in the trust
upon the death of such individual up to an amount equal to the total
medicaid benefits paid under North Dakota Century Code chapter
50-24.1 on behalf of the individual; or

A trust containing the assets of a disabled individual that meets the
following conditions:
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(1) The trustis established and managed by a qualified nonprofit
association that acts as trustee;

(2) A separate account is maintained for each beneficiary of the
trust, but, for purposes of investment and management of
funds, the trust pools these accounts;

(3) Accounts in the trust are established solely for the benefit
of a disabled individual by the parent, grandparent, or legal
guardian of the individual, by the individual, or by a court; and

(4) To the extent that amounts remaining in the beneficiary’s
account upon the death of the beneficiary are not retained
by the trust, the trust pays to the department from such
remaining amounts in the account an amount equal to the
total amount of medicaid benefits paid under North Dakota
Century Code chapter 50-24.1 on behalf of the beneficiary.

The department may waive application of this section as creating
an undue hardship if the individual establishes that some other
person, not currently receiving medicaid, feed-stamps supplemental
nutrition assistance program benefits, temporary assistance for needy
families benefits, or low-income home energy assistance program
benefits, would become eligible for such benefits because of and upon
application of this section, and that the cost of those benefits, provided
to that other person, exceeds the cost of medicaid benefits available to
the individual if application is waived.

For purposes of this section "income" and "assets" include all income
and assets of the individual and of the individual’s spouse, including any
income or assets that the individual or the individual's spouse is entitled
to, but does not receive because of action:

a. By the individual or the individual's spouse;

b. By a person, including a court or administrative body, with legal
authority to act in place of or on behalf of the individual or the
individual's spouse; or

C. By any person, including any court or administrative body, acting at
the direction or upon the request of the individual or the individual's
spouse.

A trust is established, with respect to any asset that is a part of the trust

corpus, on the date that asset is made subject to the trust by an effective
transfer to the trustee.
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8. A nonprofit association is qualified to establish and manage a trust
described in subdivision b of subsection 4 only if the nonprofit
corporation:

a.

Is organized and operated exclusively for other than profit-making
purposes and distributes no part of the corporation’s income to its
members;

Is qualified to receive charitable donations for which a taxpayer may
lawfully claim a deduction under the provisions of section 501(c)(3)
of the Internal Revenue Code [26 U.S.C. 501(c)(3)];

Has a governing board that includes no more than twenty percent
membership related to any one disabled individual with an account
maintained in the trust:

(1) As a parent, child, stepparent, stepchild, grandparent,
grandchild, brother, sister, stepbrother, stepsister,
great-grandparent, great-grandchild, aunt, uncle, niece,
nephew, great-great-grandparent, great-great-grandchild,
great-aunt, great-uncle, first cousin, grandniece, or
grandnephew, whether by birth or adoption, and whether by
whole or half-blood, of the disabled individual or the disabled
individual’s current or former spouse; or

(2) As agent or fiduciary of any kind except with respect to the
trust established and managed by the nonprofit association.

Has no employee or agent whose compensation is in any way

related to or conditioned upon the amount or nature of funds
retained by the trust from the account of any deceased beneficiary;

Complies with the provisions of North Dakota Century Code section
10-33-12, whether or not incorporated or doing business in North
Dakota; and

Retains funds from a deceased beneficiary’s account only if:

(1) The retained funds are to compensate the trust for services
rendered;

(2) The account is that of a beneficiary who was a disabled
individual who did not receive benefits under this chapter; or
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(3) The account does not contain the assets of a disabled
individual.

History: Effective October 1, 1993; amended effective July 1, 2003; April 1, 2008;
January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(d)

75-02-02.1-32. Valuation of assets. It is not always possible to determine
the value of assets with absolute certainty, but it is necessary to determine a
value in order to determine eligibility. The valuation must be based on reasonably
reliable information. It is the responsibility of the applicant or recipient, or the
persons acting on behalf of the applicant or recipient, to furnish reasonably reliable
information. Because an applicant or recipient may not be knowledgeable of asset
values, and particularly because that person may have a strong interest in the
establishment of a particular value, whether or not that value is accurate, some
verification of value must be obtained. If a valuation from a source offered by
an applicant or recipient is greatly different from generally available or published
sources, the applicant or recipient must provide a convincing explanation for the
differences particularly if the applicant or recipient may be able to influence the
person providing the valuation. If reasonably reliable information concerning the
value of assets is not made available, eligibility may not be determined. Useful
sources of verification include:

1.  With respect to liquid assets: reliable account records.

2. With respect to personal property other than liquid assets:

a. Publicly traded stocks, bonds, and securities: stockbrokers.
b. Autos, trucks, mobile homes, boats, farm equipment, or any other

property listed in published valuation guides accepted in the trade:
the valuation guide.

C. With respect to harvested grains or produce: grain buyers, grain
elevator operators, produce buyers; and, for crops grown on
contract: the contract.

d. With respect to stock in corporations not publicly traded:
appraisers, accountants.

€. With respect to other personal property: dealers and buyers of that
property.

f. With respect to a life insurance policy: the life insurance company.

3. Real property.
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a.

With respect to mineral interests: appraisers;—speecializing—in

(1)

If determining current value, the best offer received following

-faith effort to sell the mineral inter A -faith
effort to sell means offering the mineral interests to at least
three companies purchasing mineral rights in the area, or by
offering for bids through public advertisement.

If determining a past value for mineral righ reviously sold
or transferred:

(a) If producing, the value is an amount equal to three

im he ann I incom d on
ro income from the thirty-six months following th
transfer, or if thirty-six months have not yet passed,
n_actual royalty income in th n hat have
r imate for the r inder

the thirty-six-month period.

(b) If not producing, but the mineral rights are leased, the
value is an amount equal to two times the total lease

amount; or
(c) Ifno he value is an amoun al to the gr r
of two times the estimated lease amount or the potential

sale value of the mineral rights, as determined by a
geologist, mineral broker, or mineral appraiser.

In determining current or past value, an applicant, recipient,

or the department may provide persuasive evidence
establishin value different from the valu blish

using the process described in this subdivision.

b. With respect to agricultural lands: appraisers, real estate agents
dealing in the area, loan officers in local agricultural lending
institutions, and other persons known to be knowledgeable of land
sales in the area in which the lands are located, but not the "true
and full" value from tax records.

With respect to real property other than mineral interests and
agricultural lands: market value or "true and full" value from tax
records, whichever represents a reasonable approximation of fair
market value; real estate agents dealing in the area; and loan
officers in local lending institutions.

Divided or partial interests. Divided or partial interests include assets
held by the applicant or recipients; jointly or in common with persons
who are not in the medicaid unit; assets where the applicant or recipient
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or other persons within the medicaid unit own only a partial share of
what is usually regarded as the entire asset; and interests where the
applicant or recipient owns only a life estate or remainder interest in the
asset.

a. Liquid assets. The value of a partial or shared interest in a liquid
asset is equal to the total value of that asset.

b. Personal property other than liquid assets and real property other
than life estates and remainder interests. The value of a partial
or shared interest is a proportionate share of the total value of the
asset equal to the proportionate share of the asset owned by the
applicant or recipient.

C. Life estates and remainder interests.

(1) The life estate and remainder interest tables must be used
to determine the value of a life estate or remainder interest.
In order to use the table, it is necessary to first know the age
of the life tenant or, if there are more than one life tenants,
the age of the youngest life tenant; and the fair market
value of the property which is subject to the life estate or
remainder interest. The value of a life estate is found by
selecting the appropriate age in the table and multiplying
the corresponding life estate decimal fraction times the fair
market value of the property. The value of a remainder
interest is found by selecting the appropriate age of the
life tenant in the table and multiplying the corresponding
remainder interest decimal fraction times the fair market
value of the property.

Life Estate and Remainder Interest Table

Age Life Estate Remainder Interest
0 .97188 .02812
1 .98988 .01012
2 .99017 .00983
3 .99008 .00992
4 .98981 .01019
5 .98938 .01062
6 .98884 .01116
7 .98822 .01178
8 .98748 .01252
9 .98663 .01337
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10
11
12
13
14

15
16
17
18
19

20
21
22
23
24

25
26
27
28
29

30
31
32
33

35
36
37
38
39

.98565
.98453
.98329
.98198
.98066

.97937
.97815
.97700
.97590
.97480

.97365
.97245
.97120
.96986
.96841

.96678
.96495
.96290
.96062
.95813

.95543
.95254
.94042
.94608
.94250

.93868
.93460
.93026
.92567
.92083
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.01435
.01547
.01671
.01802
.01934

.02063
.02185
.02300
.02410
.02520

.02635
.02755
.02880
.03014
.03159

.03322
.03505
.03710
.03938
.04187

.04457
.04746
.05058
.06392
.05750

.06132
.06540
.06974
.07433
.07917



40
41
42
43
44

45
46
47
48
49

50
51
52
53
54

55
56
57
58
59

60
61
62
63
64

65
66
67
68
69

70

91571
.91030
.90457
.89855
.89221

.88558
.87863
87137
.86374
.85578

84743
.83674
.82969
.82028
.81054

+.80046
.79006
77931
.76822
.75675

.74491
73267
.72002
.70696
.69352

.67970
.66551
.65098
63610
.62086

.60522
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.08429
.08970
.09543
10145
10779

11442
12137
.12863
13626
14422

16257
.16126
17031
17972
.18946

.19954
.20994
.22069
23178
24325

.25509
.26733
.27998
.29304
.30648

.32030
.33449
34902
.36390
37914

.39478



71
12
73
74

75
76
77
78
79

80
81
82
83

85
86
87
88
89

90
o1
92
93

95
96
97
98
99

100
101

.58914
57261
.565571
.53862

52149
.50441
48742
47049
.45357

.43659
41967
40295
.38642
.36998

.35359
33764
.32262
.30859
.29526

.28221
.26955
.25771
.24692
.23728

.22887
.22181
.21550
.21000
.20486

19975
19532

493

.41086
42739
44429
46138

47851
49559
.51258
.52951
.54643

.56341
.58033
.59705
.61358
.63002

.64641
.66236
.67738
.69141
.70474

71779
.73045
.74229
.75308
.76272

77113
77819
.78450
.79000
.79514

.80025
.80468



102
103
104

105
106
107
108
109

.19054 .80946
.18437 .81563
.17856 .82144
.16962 .83038
.15488 .84512
.13409 .86591
.10068 .89932
.04545 .95455

(2) The life estate and remainder interest tables are based
on the anticipated lifetimes of individuals of a given age
according to statistical tables of probability. If the life tenant
suffers from a condition likely to cause death at an unusually
early age, the value of the life estate decreases and the
value of the remainder interest increases. An individual
who requires long-term care, who suffers from a condition
that is anticipated to require long-term care within twelve
months, or who has been diagnosed with a disease or
condition likely to reduce the individual's life expectancy is
presumed to suffer from a condition likely to cause death
at an unusually early age, and may not rely upon statistical
tables of probability applicable to the general population to
establish the value of a life estate or remainder interest. If
an individual is presumed to suffer from a condition likely
to cause death at an unusually early age, an applicant or
recipient whose eligibility depends upon establishing the
value of a life estate or remainder interest must provide
a reliable medical statement that estimates the remaining
duration of life in years. The estimated remaining duration of
life may be used, in conjunction with a life expectancy table,
to determine the comparable age for application of the life
estate and remainder interest table.

5. Contractual rights to receive money payments:

a.

Except during any disqualifying transfer penal riod as provided
i established by subdivision d, the value of contractual rights to
receive money payments in which payments are current is an
amount equal to the total of all outstanding payments of principal
required to be made by the contract unless evidence is furnished
that establishes a lower value.

Except during any disqualifying transfer penalty period as provided
in established by subdivision d, the value of contractual rights to
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receive money payments in which payments are not current is the
current fair market value of the property subject to the contract.

Except during any disqualifying transfer penalty period as previded
in established by subdivision d, if upon execution the total of all
principal payments required under the terms of the contract is less
than the fair market value of the property sold, the difference is
a disqualifying transfer governed by section 75-02-02.1-33.1 or
75-02-02.1-33.2, and the value of the contract is determined under
subdivision a or b.

A contractual right to receive money payments that consists
of a promissory note, loan, or mortgage is a disqualifying
transfer governed by section 75-02-02.1-33.2 of an amount equal
to the outstanding balance due as of the date the lender or
purchaser, or the lender’s or purchaser’s spouse, first applies for
medicaid to secure nursing care services, as defined in section
75-02-02.1-33.2, if:

(1) Any payment on the contract is due after the end of
the contract payee'’s life expectancy as established in
accordance with actuarial publications of the office of the
chief actuary of the social security administration;

(2) The contract provides for other than equal payments or for
any balloon or deferred payment; or

(3) The contract provides for any payment otherwise due to be
diminished after the contract payee’s death.

The value of a secured contractual right to receive money
payments that consists of a promissory note, loan, or mortgage not
described in subdivision d shall be determined under subdivision a
or b. For an unsecured note, loan, or mortgage, the value is the
outstanding payments of principal and overdue interest unless
evidence is furnished that establishes a lower value.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003; April 1, 2008; January 1, 2010;_January 1, 2011.
General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

2006.

75-02-02.1-33.2. Disqualifying transfers made on or after February 8,

1

This section applies to transfers of income or assets made on or after
February 8, 2006.
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Except as provided in subsections 6 and 15, an individual is ineligible for
skilled nursing care, swing-bed, or home and community-based benefits
if the individual or the individual’s spouse disposes of assets or income
for less than fair market value on or after the look-back date. The
look-back date is a date that is sixty months before the first date on
which the individual is both receiving skilled nursing care, swing-bed, or
home and community-based services and has applied for benefits under
this chapter, without regard to the action taken on the application.

An applicant, recipient, or anyone acting on behalf of an applicant or
recipient, has a duty to disclose any transfer of any asset or income
made by or on behalf of the applicant or recipient, or the spouse of the
applicant or recipient, for less than full fair market value:

a.  When making an application;

b. When completing a redetermination; and

C. If made after eligibility has been established, by the end of the
month in which the transfer was made.

The date that a period of ineligibility begins is the latest of:

a. The first day of the month in which the income or assets were
transferred for less than fair market value;

b. The first day on which the individual is receiving nursing care
services and would otherwise have been receiving benefits for
institutional care but for the penalty; or

C. The first day thereafter which is not in a period of ineligibility.

a. The number of months and days of ineligibility for an individual shall
be equal to the total cumulative uncompensated value of all income
and assets transferred by the individual, or individual's spouse, on
or after the look-back date divided by the average monthly cost or
average daily cost, as appropriate, of nursing facility care in North
Dakota at the time of the individual's first application.

b. A fractional period of ineligibility may not be rounded down or
otherwise disregarded with respect to any disposal of assets or
income for less than fair market value.

C. Notwithstanding any contrary provisions of this section, in the
case of an individual or an individual's spouse who makes
multiple fractional transfers of assets or income in more than one
month for less than fair market value on or after the look-back
date established under subsection 2, the period of ineligibility
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applicable to such individual must be determined by treating the
total, cumulative uncompensated value of all assets or income
transferred during all months on or after the look-back date as one
transfer and one penalty period must be imposed beginning on the
earliest date applicable to any of the transfers.

For purposes of this section, "assets" includes the purchase of a
life estate interest in another individual's home unless the purchaser
resides in the home for a period of at least one year after the date of
the purchase.

75-62-02-+-24—an An individual shalt may

not be ineligible for

medicaid by reason of subsection 1 to the extent that:

a. The assets transferred were a home, and title to the home was
transferred to:

(1)
(2)

@)

(4)

The individual's spouse;

The individual's son or daughter who is under age
twenty-one, blind, or disabled;

The individual's brother or sister who has an equity interest in
the individual's home and who was residing in the individual’s
home for a period of at least one year immediately before the
date the individual became an institutionalized individual; or

The individual's son or daughter, other than a child described
in paragraph 2, who was residing in the individual’'s home for
a period of at least two years immediately before the date
the individual began receiving nursing care services, and who
provided care to the individual which permitted the individual
to avoid receiving nursing care services;

b. The income or assets:

(1)

()

@)

(4)

Were transferred to the individual's spouse or to another for
the sole benefit of the individual’'s spouse;

Were transferred from the individual's spouse to another for
the sole benefit of the individual’s spouse;

Were transferred to, or to a trust established solely for the
benefit of, the individual's child who is blind or disabled; or

Were transferred to a trust established solely for the benefit of
an individual less than sixty-five years of age who is disabled;
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C.

The individual makes a satisfactory showing that:

(1) The individual intended to dispose of the income or assets,
either at fair market value or other valuable consideration,
and the individual had an objectively reasonable belief that
fair market value or its equivalent was received;

(2) The income or assets were transferred exclusively for a
purpose other than to qualify for medicaid; or

(3) For periods after the return, all income or assets transferred
for less than fair market value have been returned to the
individual; or

The asset transferred was an asset excluded or exempted for
medicaid purposes other than:

(1) The home or residence of the individual or the individual's
spouse;

(2) Property that is not saleable without working an undue
hardship;

(3) Excluded home replacement funds;

(4) Excluded payments, excluded interest on those payments,
and excluded in-kind items received for the repair or
replacement of lost, damaged, or stolen exempt or excluded
assets;

(6) Life estate interests;
(6) Mineral interests;

(7) An asset received from a decedent's estate during any
period it is considered to be unavailable under subsection 5
of section 75-02-02.1-25; or

(8) An annuity.

An individual shall not be ineligible for medicaid by reason of
subsection 2 to the extent the individual makes a satisfactory
showing that an undue hardship exists for the individual. Upon
imposition of a period of ineligibility because of a transfer of assets
or income for less than fair market value, the department shall
notify the applicant or recipient of the right to request an undue
hardship exception. An individual may apply for an exception
to the transfer of asset penalty if the individual claims that the
ineligibility period will cause an undue hardship to the individual. A
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request for a determination of undue hardship must be made within
ninety days after the circumstances upon which the claim of undue
hardship is made were known or should have been known to the
affected individual or the person acting on behalf of that individual
if incompetent. The individual must provide to the department
sufficient documentation to support the claim of undue hardship.
The department shall determine whether a hardship exists upon
receipt of all necessary documentation submitted in support of a
request for a hardship exception. An undue hardship exists only if
the individual shows that all of the following conditions are met:

(1) Application of the period of ineligibility would deprive the
individual of food, clothing, shelter, or other necessities of life
or would deprive the individual of medical care such that the
individual's health or life would be endangered;

(2) The individual who transferred the assets or income, or on
whose behalf the assets or income were transferred, has
exhausted all lawful means to recover the assets or income
or the value of the transferred assets or income, from the
transferee, a fiduciary, or any insurer;

(3) A person who would otherwise provide care would have no
cause of action, or has exhausted all causes of action, against
the transferee of the assets or income of the individual or
the individual's spouse under North Dakota Century Code
chapter 13-02.1, the Uniform Fraudulent Transfers Act, or any
substantially similar law of another jurisdiction; and

(4) Theindividual's remaining available assets and the remaining
assets of the individual’s spouse are less than the asset limit
in subsection 1 of section 75-02-02.1-26 counting the value
of all assets except:

(@) A home, exempt under section 75-02-02.1-27, but not
if the individual or the individual's spouse has equity
in the home in excess of twenty-five percent of the
amount established in the approved state plan for
medical assistance which is allowed as the maximum
home equity interest for nursing facility services or
other long-term care services;

(b) Household and personal effects;
(c) One motor vehicle if the primary use is for transportation

of the individual, or the individual's spouse or minor,
blind, or disabled child who occupies the home; and
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10.

(d) Funds for burial up to the amount excluded in
subsection 3 of section 75-02-02.1-28 for the individual
and the individual's spouse.

Upon the showing required by this subsection, the department
shall state the date upon which an undue hardship begins and, if
applicable, when it ends.

The agency shall terminate the undue hardship exception, if not
earlier, at the time an individual, the spouse of the individual, or
anyone with authority to act on behalf of the individual, makes
any uncompensated transfer of income or assets after the undue
hardship exception is granted. The agency shall deny any further
requests for an undue hardship exception due to either the
disqualification based on the transfer upon which the initial undue
hardship determination was based, or a disqualification based on
any subsequent transfer.

If a request for an undue hardship waiver is denied, the applicant or
recipient may request a fair hearing in accordance with the provisions
of chapter 75-01-03.

There is a presumption that a transfer for less than fair market value was
made for purposes that include the purpose of qualifying for medicaid:

a.

In any case in which the individual's assets and the assets of the
individual's spouse remaining after the transfer produce income
which, when added to other income available to the individual and
to the individual's spouse, total an amount insufficient to meet all
living expenses and medical costs reasonably anticipated to be
incurred by the individual and by the individual's spouse in the
month of transfer and in the fifty-nine months following the month
of transfer;

In any case in which an inquiry about medicaid benefits was made,
by or on behalf of the individual to any person, before the date of
the transfer;

In any case in which the individual or the individual's spouse was
an applicant for or recipient of medicaid before the date of transfer;

In any case in which a transfer is made by or on behalf of the
individual or the individual's spouse, if the value of the transferred
income or asset, when added to the value of the individual's
other countable assets, would exceed the asset limits in section
75-02-02.1-26; or

In any case in which the transfer was made, on behalf of the
individual or the individual's spouse, by a guardian, conservator,
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1.

12.

13.

or attorney in fact, to a relative of the individual or the individual's
spouse, or to the guardian, conservator, or attorney in fact or to
any parent, child, stepparent, stepchild, grandparent, grandchild,
brother, sister, stepbrother, stepsister, great-grandparent,
great-grandchild, aunt, uncle, niece, or nephew, whether by
birth, adoption, and whether by whole or half-blood, of the
guardian, conservator, or attorney in fact or the spouse or former
spouse of the guardian, conservator, or attorney in fact.

An applicant or recipient who claims that income or assets were
transferred exclusively for a purpose other than to qualify for medicaid
must show that a desire to receive medicaid benefits played no part
in the decision to make the transfer and must rebut any presumption
arising under subsection 10. The fact, if it is a fact, that the individual
would be eligible for the medicaid coverage for nursing care services,
had the individual or the individual's spouse not transferred income or
assets for less than fair market value, is not evidence that the income
or assets were transferred exclusively for a purpose other than to
qualify for medicaid.

If a transfer results in a period of ineligibility under this section for an
individual receiving nursing care services, and if the individual's spouse
is otherwise eligible for medicaid and requires nursing care services,
the remaining period of ineligibility shall be apportioned equally between
the spouses. If one such spouse dies or stops receiving nursing care
services, any months remaining in that spouse’s apportioned period of
ineligibility must be assigned or reassigned to the spouse who continues
to receive nursing care services.

No income or asset transferred to a parent, stepparent, child, stepchild,
grandparent, grandchild, brother, sister, stepsister, stepbrother,
great-grandparent, great-grandchild, aunt, uncle, niece, or nephew
of the individual or the individual's spouse, purportedly for services
or assistance furnished by the transferee to the individual or the
individual's spouse, may be treated as consideration for the services
or assistance furnished unless:

a. The transfer is made pursuant to a valid written contract entered
into prior to rendering the services or assistance,

b. The contract was executed by the individual or the individual's
fiduciary who is not a provider of services or assistance under the
contract;

C. Compensation is consistent with rates paid in the open market for
the services or assistance actually provided; and

d. The parties’ course of dealing included paying compensation upon

rendering services or assistance, or within thirty days thereafter.
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14.

15.

A transfer is complete when the individual or the individual's spouse
making the transfer has no lawful means of undoing the transfer or
requiring a restoration of ownership.

For purposes of this section:

a.

"Annuity" means a policy, certificate, contract, or other arrangement
between two or more parties whereby one party pays money or
other valuable consideration to the other party in return for the right
to receive payments in the future, but does not mean an employee
benefit that qualifies for favorable tax treatment under the Internal
Revenue Code or a plan described in the Internal Revenue Code
as a retirement plan under which contributions must end and
withdrawals must begin by age seventy and one-half.

"Average monthly cost of nursing facility care" means the cost
determined by the department under section 1917(c)(1)(E)(i)(Il) of
the Act [42 U.S.C. 1396p(c)(1)(E)(i)(II)].

"Fair market value" means:

(1) Inthe case of a liquid asset that is not subject to reasonable
dispute concerning its value, such as cash, bank deposits,
stocks, and fungible commodities, one hundred percent of
apparent fair market value;

(2) In the case of real or personal property that is subject to
reasonable dispute concerning its value:

(a) If conveyed in an arm’s-length transaction to someone
not in a confidential relationship with the individual or
anyone acting on the individual's behalf, seventy-five
percent of estimated fair market value; or

(b) If conveyed to someone in a confidential relationship
with the individual or anyone acting on the individual’s
behalf, one hundred percent of estimated fair market
value; and

(3) Inthe case of income, one hundred percent of apparent fair
market value.

"Major medical policy" includes any policy, certificate, or subscriber
contract issued on a group or individual basis by any insurance
company, nonprofit health service organization, fraternal benefit
society, or health maintenance organization, which provides a
plan of health insurance or health benefit coverage, including
medical, hospital, and surgical care, approved for issuance by the
insurance regulatory body in the state of issuance, but does not
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include accident-only, credit, dental, vision, medicare supplement,
long-term care, or disability income insurance, coverage issued as
a supplement to liability insurance or automobile medical payment
insurance, or a policy or certificate of specified disease, hospital
confinement indemnity, or limited benefit health insurance.

"Medicare" means the Health Insurance for the Aged and Disabled
Act, title XVIII of the Social Security Act of 1965, as amended [42
U.S.C. 1395 et seq; Pub. L. 92-603; 86 Stat. 1370].

"Medicare supplement policy offering plan F benefits" means a
policy, group, or individual accident and health insurance policy
or a subscriber contract of a health service corporation or a
health care plan of a health maintenance organization or preferred
provider organization, other than a policy issued pursuant to a
contract under section 1876 or 1833 of the Social Security Act
[42 U.S.C. 1395 et seq.] or an issued policy under a demonstration
project authorized pursuant to amendments to the Social Security
Act that:

(1) Is advertised, marketed, or designed primarily as a
supplement to reimbursements under medicare for the
hospital, medical, or surgical expenses of persons eligible
for medicare;

(2) Is not a policy or contract of one or more employers or labor
organizations, or the trustees of a fund established by one
or more employers or labor organizations, or combination
thereof, for employees or former employees, or combination
thereof, or for members or former members, or combination
thereof, of the labor organization,;

(3) Is approved for issuance by the insurance regulatory body in
the state of issuance; and

(4) Includes:
(a) Hospitalization benefits consisting of medicare part A
coinsurance plus coverage for three hundred sixty-five
additional days after medicare benefits end,;

(b) Medical expense benefits consisting of medicare part B
coinsurance;

(c) Blood provision consisting of the first three pints of
blood each year,

(d) Skilled nursing coinsurance;
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16.

17

18.

(e) Medicare part A deductible coverage;
() Medicare part B deductible coverage;

(@) Medicare part B excess benefits at one hundred percent
coverage; and

(h) Foreign travel emergency coverage.

gd.- "Nursing care services" means nursing care provided in a medical
institution, a nursing facility, a swing-bed, the state hospital, or a
home and community-based services setting.

h. "Relative" means a parent, child, stepparent, stepchild,
grandparent, grandchild, brother, sister, stepbrother, stepsister,
great-grandparent, great-grandchild, aunt, uncle, niece, nephew,
great-great-grandparent,  great-great-grandchild, = great-aunt,
great-uncle, first cousin, grandniece, or grandnephew, whether
by birth or adoption, and whether by whole or half-blood, of the
individual or the individual's current or former spouse.

i. "Someone in a confidential relationship" includes an individual's
attorney in fact, guardian, conservator, legal custodian, caretaker,
trustee, attorney, accountant, or agent, and may include a relative
or other person with a close and trusted relationship to the
individual.

j-  "Uncompensated value" means the difference between fair market
value and the value of any consideration received.

The provisions of this section do not apply in determining eligibility for
medicare savings programs.

An individual disposes of assets or income when the individual, or
anyone on behalf of the individual or at the request of the individual,
acts or fails to act in a manner that effects a transfer, conveyance,
assignment, renunciation, or disclaimer of any asset or income in which
the individual had or was entitled to claim an interest of any kind.

An individual who disposes of assets or income to someone in a
confidential relationship is presumed to have transferred the assets
or income to an implied trust in which the individual is the beneficiary
and which is subject to treatment under section 75-02-02.1-31.1. The
presumption may be rebutted only if the individual shows:

a. The compensation actually received by the individual for the assets
or income disposed of was equal to at least one hundred percent
of fair market value, in which case this section has no application;
or
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19.

20.

b. The individual, having capacity to contract, disposed of the assets
or income with full knowledge of the motives of the transferee and
all other facts concerning the transaction which might affect the
individual's own decision and without the use of any influence on
the part of the transferee, in which case the transaction is governed
by this section.

An individual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid if, for a period of at
least thirty-six consecutive months, beginning on the date the asset was
transferred, the individual has in force home care and long-term care
coverage, purchased on or before July 31, 2003, with a daily benefit at
least equal to 1.25 times the average daily cost of nursing care for the
year in which the policy is issued or an aggregate benefit at least equal
to 1,095 times that daily benefit, and:

a.  For each such month during which the individual is not eligible
for medicare benefits, the individual has in force a major medical
policy that provides a lifetime maximum benefit of one million
dollars or more, an annual aggregate deductible of five thousand
dollars or less, and an out-of-pocket maximum annual expenditure
per qualifying individual of five thousand dollars or less; and

b. For each such month during which the individual is eligible
for medicare benefits, the individual has in force a medicare
supplement policy offering plan F benefits, or their equivalent.

An individual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid if, for a period of at
least thirty-six consecutive months, beginning on the date the asset
was transferred, the individual has in force home health care coverage,
assisted living coverage, basic care coverage, and skilled nursing
facility coverage, purchased on or after August 1, 2003, and before
January 1, 2007, with a daily benefit at least equal to 1.57 times the
average daily cost of nursing care for the year in which the policy is
issued or an aggregate benefit at least equal to 1,095 times that daily
benefit, and:

a. For each month during which the individual is not eligible for
medicare benefits, the individual has in force a major medical
policy that provides a lifetime maximum benefit of one million
dollars or more, an annual aggregate deductible of five thousand
dollars or less, and an out-of-pocket maximum annual expenditure
per qualifying individual of five thousand dollars or less; and

b. For each such month during which the individual is eligible

for medicare benefits, the individual has in force a medicare
supplement policy offering plan F benefits, or their equivalent.
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21.

With respect to an annuity transaction which includes the purchase
of, selection of an irrevocable payment option, addition of principal
to, elective withdrawal from, request to change distribution from, or
any other transaction that changes the course of payments from an
annuity which occurs on or after February 8, 2006, an individual may
demonstrate that an asset was transferred exclusively for a purpose
other than to qualify for medicaid, if the asset was used to acquire an
annuity, only if:

a.

The owner of the annuity provides documentation satisfactory
to the department that names the department as the remainder
beneficiary in the first position for at least the total amount
of medical assistance paid on behalf of the annuitant or the
department is named in the second position after the community
spouse or minor or disabled child, and that establishes that any
attempt by such spouse or a representative of such child to dispose
of any such remainder shall cause the department to become
the remainder beneficiary for at least the total amount of medical
assistance paid on behalf of the annuitant;

The annuity is purchased from an insurance company or other
commercial company that sells annuities as part of the normal
course of business;

The annuity is irrevocable and neither the annuity nor payments
due under the annuity may be assigned or transferred,

The annuity provides substantially equal monthly payments of
principal and interest that vary by five percent or less from the total
annual payment of the previous year, and does not have a balloon
or deferred payment of principal or interest;

The annuity will return the full principal and interest within the
purchaser’s life expectancy as determined in accordance with
actuarial publications of the office of the chief actuary of the social
security administration; and

All annuities owned by the purchaser produce total monthly gross
income that:

(1) Does not exceed the minimum monthly maintenance needs
allowance for a community spouse as determined by the
department pursuant to 42 U.S.C. 1396r-5; and

(2) Wnhen combined with the purchaser’s other monthly income
at the time the purchaser, the purchaser’'s spouse, the
annuitant, or the annuitant’'s spouse applies for benefits
under this chapter, does not exceed one hundred fifty
percent of the minimum monthly maintenance needs
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allowance allowed for a community spouse as determined
by the department pursuant to 42 U.S.C. 1396r-5.

History: Effective April 1, 2008; amended effective January 1, 2010;_January 1,

2011.

General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c)

75-02-02.1-37. Unearned income. Unearned income is income that is not
earned income. Unearned income received in a fixed amount each month shall be
applied in the month in which it is normally received.

y

Recurring unearned lump sum payments received after application for
medicaid shall be prorated over the number of months the payment
is intended to cover. When a payment is received and prorated in an
ongoing case, or after a period of medicaid eligibility or eligibility for the
children’s health insurance program as provided in chapter 75-02-02.2,
and the case is closed and then reopened during the prorated period, or
within the following proration period, the lump sum payment proration
must continue. All other recurring unearned lump sum payments
received before application for medicaid or for the children’s health
insurance program as provided in chapter 75-02-02.2 are considered
income in the month received and are not prorated.

All nonrecurring unearned lump sum payments, except health or
long-term care insurance payments, veterans administration aid and
attendance, veterans administration reimbursements for unusual
medical expenses, and veterans administration homebound benefits
intended for medical expenses shall be considered as income in the
month received and assets thereafter.




4- One-twelfth of annual conservation reserve program payments, less
expenses, such as seeding and spraying, necessary to maintain the
conservation reserve program land in accordance with that program'’s
requirements, is unearned income in each month.

History: Effective December 1, 1991, amended effective December 1, 1991;
July 1, 2003; June 1, 2004, August 1, 2005, January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-38.1.  Post-eligibility treatment of income. Except in
determining eligibility for workers with disabilities or children with disabilities, this
section prescribes specific financial requirements for determining the treatment of
income and application of income to the cost of care for an individual screened as
requiring nursing care services who resides in a nursing facility, the state hospital,
the—Anne—eaﬂsen—faerhty an msg;ugon for mgn;al d|§eas a psych:gtng re5|dent|al
treatment facility aceree ott-com OR-oR-aceree :
organizations, or an |ntermed|ate care faC|I|ty for the mentally retarded or who
receives swing-bed care in a hospital.

1. The following types of income may be disregarded in determining
medicaid eligibility:

a. Occasional small gifts;

b. For solong as 38 U.S.C. 5503 remains effective, ninety dollars of
veterans administration improved pensions paid to a veteran, or a
surviving spouse of a veteran, who has neither spouse nor child,
and who resides in a medicaid-approved nursing facility;

C. Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the
Wartime Relocation of Civilians Reparations Act [50 U.S.C.
App. 1989 et seq.];

d. Agent orange payments;

€. German reparation payments made to survivors of the holocaust,
and reparation payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;

f. Netherlands reparation payments based on Nazi, but not
Japanese, persecution during World War |l [Pub. L. 103-286;
42 U.S.C. 14373, note];

d. Radiation Exposure Compensation Act[Pub. L. 101-426; 42 U.S.C.
2210, note]; and

h. Interest or dividend income from liquid assets.
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The mandatory payroll deductions under the Federal Insurance
Contributions Act [26 U.S.C. 3101 et seq.] and medicare are allowed
from earned income.

In establishing the application of income to the cost of care, the following
deductions are allowed in the following order:

a.

b.

The nursing care income level;

Amounts provided to a spouse or family member for maintenance
needs;

The cost of premiums for health insurance in the month the
premium is paid or prorated and deducted from income in the
months for which the premium affords coverage;

The cost of premiums for long-term care insurance carried by an
individual or the individual's spouse in the month the premium is
paid or prorated and deducted from income in the months for which
the premium affords coverage;

Medical expenses for necessary medical or remedial care that are
each:

(1) Documented in a manner which describes the service, the
date of the service, the amount of costincurred, and the name
of the service provider;

(2) Incurred in the month for which eligibility is being determined,
or was incurred in a prior month but was actually paid in
the month for which eligibility is being determined and was
not previously allowed as a deduction or offset of recipient
liability, and was not applied previously to recipient liability;

(3) Provided by a medical practitioner licensed to furnish the
care,

(4) Not subject to payment by any third party, including medicaid
and medicare;

(5) Notincurred for nursing facility services, swing-bed services,
or home and community-based services during a period of
ineligibility because of a disqualifying transfer; and

(6) Claimed; and

The cost of services of an applicant’s or recipient’s guardian or
conservator, up to a maximum equal to five percent of countable
gross monthly income excluding nonrecurring lump sum payments.
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4. For purposes of this section, "premiums for health insurance" include
any payments made for insurance, health care plans, or nonprofit health
service plan contracts which provide benefits for hospital, surgical, and
medical care, but do not include payments made for coverage which is:

a. Limited to disability or income protection coverage;

b. Automobile medical payment coverage;

C. Supplemental to liability insurance;

d. Designed solely to provide payments on a per diem basis, daily
indemnity, or nonexpense-incurred basis; or

€. Credit accident and health insurance.

History: Effective July 1, 2003; amended effective June 1, 2004; May 1, 2006;

April 1, 2008; January 1, 2010;_January 1, 2011.
General Authority: NDCC 50-06-16, 50-24.1-04

Law implemented: NDCC 50-24.1-02
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75-02-02.1-38.2. Disregarded income.

1.

This section applies to an individual residing in the individual's own
home or in a specialized facility, workers with disabilities coverage,
children with disabilities coverage, and to the medicare savings
programs, but does not apply to an individual receiving nursing care
services in a nursing facility, the state hospital, the-Anne-Carlsen-facility
an mstltutlon for mental dseage_ a psychlatn resrdentral treatment
facility aceree ott-commisston-on-acere h ee
erganizations, an mtermedlate care facrllty for the mentally retarded or
receiving swing-bed care in a hospital. The following types of income
shall be disregarded in determining medicaid eligibility:

a.  Money payments made by the department in connection with foster
care, subsidized guardianship, or the subsidized adoption program,

b. Occasional small gifts;

C. County general assistance that may be issued on an intermittent
basis to cover emergency-type situations;

d. Income received as a housing allowance by a program
sponsored by the United States department of housing and
urban development or rent supplements or utility payments
provided through a housing assistance program;

€. Income of an individual living in the parental home if the individual
is not included in the medicaid unit;

f. Educational loans, scholarships, grants, awards, workers
compensation, vocational rehabilitation payments, and work
study received by a student, or any fellowship or gift, or portion of
a gift, used to pay the cost of tuition and fees at any educational
institution;

9. In-kind income except in-kind income received in lieu of wages;

h. Per capita judgment funds paid to members of the Blackfeet Tribe
and the Gross Ventre Tribe under Pub. L. 92-254, to any tribe to pay
a judgment of the Indian claims commission or the court of claims
under Pub. L. 93-134, or to the Turtle Mountain Band of Chippewa
Indians, the Chippewa Cree Tribe of Rocky Boy's Reservation, the
Minnesota Chippewa Tribe, or the Little Shell Tribe of Chippewa
Indians of Montana under Pub. L. 97-403;

i. Compensation received by volunteers participating in the action
program as stipulated in the Domestic Volunteer Service Act of
1973 [Pub. L. 93-113; 42 U.S.C. 4950 et seq.], including foster
grandparents, older American community service program, retired
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senior volunteer program, service corps of retired executives,
volunteers in service to America, and university year for action;

Benefits received through the low income home energy assistance
program;

Training funds received from vocational rehabilitation;

Training allowances of up to thirty dollars per week provided
through a tribal native employment works program, or the job
opportunity and basic skills program;

Income tax refunds and earned income credits;

Needs-based payments, support services, and relocation
expenses provided through programs established under the
Workforce Investment Act [29 U.S.C. 2801 et seq.], and through
the job opportunities and basic skills program;

Income derived from submarginal lands, conveyed to Indian tribes
and held in trust by the United States, as required by section 6 of
Pub. L. 94-114 [42-U-5:C-361+nete 25 U.S.C. 459¢];

Income earned by a child who is a full-time student or a part-time
student who is not employed one hundred hours or more per month;

Payments from the family subsidy program;

The first fifty dollars per month of current child support, received on
behalf of children in the medicaid unit, from each budget unit that
is budgeted with a separate income level;

Payments made to recipients under title Il of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970
[Pub. L. 91-646, 42 U.S.C. 4621 et seq.];

Payments made tax exempt as a result of section 21 of the Alaska
Native Claims Settlement Act [Pub. L. 92-203];

Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the
Wartime Relocation of Civilians Reparations Act [Pub. L. 100-383;
50 U.S.C. App. 1989 et seq.];

Agent orange payments,
A loan from any source that is subject to a written agreement

requiring repayment by the recipient;
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aa.

bb.

CcC.

dd.

ee.

gg.

hh.

kk.

The medicare part B premium refunded by the social security
administration;

Payments from a fund established by a state as compensation for
expenses incurred or losses suffered as a result of a crime;

Temporary assistance for needy families benefit and support
service payments;

Lump sum supplemental security income benefits in the month in
which the benefit is received,;

German reparation payments made to survivors of the holocaust
and reparation payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;

Assistance received under the Disaster Relief and Emergency
Assistance Act of 1974 [Pub. L. 93-288; 42 U.S.C. 5121 et seq.],
or some other federal statute, because of a presidentially declared
major disaster, and interest earned on that assistance;

Refugee cash assistance or grant payments;

Payments from the child and adult food program for meals and
snacks to licensed families who provide day care in their home;

Extra checks consisting only of the third regular payroll check
or unemployment benefit payment received in a month by an
individual who is paid biweekly, and the fifth regular payroll check
received in a month by an individual who is paid weekly;

All income, allowances, and bonuses received as a result of
participation in the job corps program;

Payments received for the repair or replacement of lost, damaged,
or stolen assets;

Homestead tax credit;

Training stipends provided to victims of domestic violence by
private, charitable organizations for attending their educational
programs;

Allowances paid to children of Vietnam veterans who are born with
spina bifida, or to children of women Vietnam veterans who are
born with certain covered birth defects, under 38 U.S.C. 1805 or
38 U.S.C. 1815;
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IIl. Netherlands reparation payments based on Nazi, but not
Japanese, persecution during World War |l [Pub. L. 103-286;
42 U.S.C. 14373, note];

mm.  Radiation Exposure Compensation Act [Pub. L. 101-426; 42 U.S.C.
2210, note];

nn.

©0- |nterest or dividend income from liquid assets;

PP- 00. Additional pay received by military personnel as a result of
deployment to a combat zone; and

&% PR. All wages paid by the census bureau for temporary employment
related to census activities.

2. For purposes of this section:

a. "Full-time student" means a person who attends school on a
schedule equal to a full curriculum; and

b. "Student' means an individual who regularly attends and makes
satisfactory progress in elementary or secondary school, general
equivalency diploma classes, home school program recognized or
supervised by the student’s state or local school district, college,
university, or vocational training, including summer vacation
periods if the individual intends to return to school in the fall.

History: Effective July 1, 2003; amended effective June 1, 2004, May 1, 2006;
April 1, 2008; January 1, 2010;,_January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-39. Income deductions. This section applies to an individual
residing in the individual's own home or in a specialized facility, workers with
disabilities coverage, children with disabilities coverage, and to the medicare
savings programs, but does not apply to an individual receiving nursing care
services in a nursing facility, the state hospital, the-Anne—GCarlsen—faciity an
|nst|tut|on for menta Idlseas apsychlatn re5|dent|al treatment facmtyaeefedfted
on—aceredits - an
mtermeduate care facullty for the mentally retarded, or recelvmg swmg-bed care
in a hospital. No deduction not described in subsections 1 through 14 may be
allowed in determining medicaid eligibility.

1. Except in determining eligibility for the medicare savings programs,
the cost of premiums for health insurance may be deducted from
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income in the month the premium is paid or prorated and deducted
from income in the months for which the premium affords coverage.
In determining eligibility for the workers with disabilities coverage,
the workers with disabilities enrollment fee and premiums are not
deducted. In determining eligibility for the children with disabilities
coverage, the children with disabilities premiums are not deducted. For
purposes of this subsection, "premiums for health insurance" include
payments made for insurance, health care plans, or nonprofit health
service plan contracts which provide benefits for hospital, surgical, and
medical care, but do not include payments made for coverage which is:

a. Limited to disability or income protection coverage;

b. Automobile medical payment coverage;

C. Supplemental to liability insurance;

d. Designed solely to provide payments on a per diem basis, daily
indemnity, or nonexpense-incurred basis; or

€. Credit accident and health insurance.

Except in determining eligibility for the medicare savings programs,
medical expenses for necessary medical or remedial care may be
deducted only if each is:

a. Documented in a manner which describes the service, the date of
the service, the amount of the cost incurred, and the name of the
service provider,

b. Incurred by a member of a medicaid unit in the month for which
eligibility is being determined, or was incurred in a prior month
but was actually paid in the month for which eligibility is being
determined and was not previously allowed as a deduction or offset
of recipient liability, and was not previously applied to recipient
liability;

C. Provided by a medical practitioner licensed to furnish the care;

d. Not subject to payment by any third party, including medicaid and
medicare;,

€. Not incurred for nursing facility services, swing-bed services, or
home and community-based services during a period of ineligibility
determined under section 75-02-02.1-33.1; and

f. Claimed.
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10.

Reasonable expenses such as food and veterinarian expenses
necessary to maintain a service animal that is trained to detect seizures
for a member of the medicaid unit.

Except for a support payment withheld from an extra check that is
disregarded, nonvoluntary child and spousal support payments may
be deducted if actually paid by a member of the medicaid unit.

The cost of premiums for long-term care insurance carried by an
individual or the individual's spouse may be deducted from income in
the month the premium is paid or prorated and deducted from income
the months for which the premium affords coverage. No premium
deduction may be made in determining eligibility for the medicare
savings programs.

Reasonable child care expenses, not otherwise reimbursed, may be
deducted to the extent necessary to permit a caretaker or a spouse to
work or participate in training.

With respect to each individual in the medicaid unit who is employed
or in training, but who is not aged, blind, or disabled, thirty dollars may
be deducted as a work or training allowance, but only if the individual's
income is counted in the eligibility determination.

Except in determining eligibility for the medicare savings programs,
transportation expenses may be deducted if necessary to secure
medical care provided for a member of the medicaid unit.

Except in determining eligibility for the medicare savings programs, the
cost of remedial care for an individual residing in a specialized facility,
limited to the difference between the recipient's cost of care at the facility
and the regular medically needy income level, may be deducted.

A disregard of twenty dollars per month is deducted from any income,
except income based on need, such as supplemental security income
and need-based veterans’ pensions. This deduction applies to all aged,
blind, and disabled applicants or recipients, provided that:

a.  When more than one aged, blind, or disabled person lives together,
no more than a total of twenty dollars may be deducted,;

b. When both earned and unearned income is available, this
deduction must be made from unearned income; and

C. When only earned income is available, this deduction must be
made before deduction of sixty-five dollars plus one-half of the
remaining monthly gross income made under subdivision b of
subsection 13.
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1.

12

13.

14.

Reasonable adult dependent car expenses for an incapacitated or
disabled adult member of the medicaid unit may be deducted to
the extent necessary to permit a caretaker or a spouse to work or
participate in training.

The cost to purchase or rent a car safety seat for a child through age ten
is allowed as a deduction if a seat is not otherwise reasonably available.

The deductions described in this subsection may be allowed only on
earned income.

a. For all individuals except aged, blind, or disabled applicants or
recipients, deduct:

(1) Mandatory payroll deductions and union dues withheld, or
ninety dollars, whichever is greater;

(2) Mandatory retirement plan deductions;
(3) Union dues actually paid; and

(4) Expenses of a nondisabled blind person, reasonably
attributable to earning income.

b. For all aged, blind, or disabled applicants or recipients, deduct
sixty-five dollars plus one-half of the remaining monthly gross
earned income, provided that, when more than one aged, blind,
or disabled person lives together, no more than sixty-five dollars,
plus one-half of the remaining combined earned income, may be
deducted.

A deduction may be made for the cost of services of an applicant’s
or recipient’s guardian or conservator, up to a maximum equal to five
percent of countable gross monthly income excluding nonrecurring
lump sum payments.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; July 1, 2003; June 1, 2004; April 1, 2008; January 1, 2010;_ January 1,

2011.

General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02

75-02-02.1-40. Income levels.

1

Levels of income for maintenance shall be used as a basis for
establishing financial eligibility for medicaid. @The income levels
applicable to individuals and units are:
a. Categorically needy income levels.
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b.

C.

(2)

Family coverage income levels established in the medicaid
state plan are applied to the family coverage group.
The family size is increased for each unborn child when
determining the appropriate family size.

Except for individuals subject to the nursing care income
level, the income level for categorically needy aged, blind,
or disabled recipients is that which establishes supplemental
security income eligibility.

Medically needy income levels.

(1)

(2)

(4)

Medically needy income levels established in the medicaid
state plan are applied when a medicaid individual or unit
resides in the individual's or the unit's own home or in a
specialized facility, and when a medicaid individual has been
screened as requiring nursing care, but elects to receive
home and community-based services. The family size
is increased for each unborn child when determining the
appropriate family size.

The nursing care income levels established in the medicaid
state plan are applied to residents receiving care in a nursing
facility, an intermediate care facility for the mentally retarded,

the state hospital, the-Anrne-Carlsen-faeility an institution for
mental disease, a psychlatn reS|dent|aI treatment facullty

hea’rtheafe—efgamzaﬂeﬁe or recelvmg swmg-bed care in a
hospital.

The community spouse income level for a medicaid eligible
community spouse is subject to subdivision a, paragraph 1
of subdivision b, or subdivision c. The level for an ineligible
community spouse is the greater of two thousand two
hundred sixty-seven dollars per month or the minimum
amount permitted under section 1924(d)(3)(c) of the Act
[42 U.S.C. 1396r-5(d)(3)(C)], as adjusted pursuant to section
1924(g) of the Act [42 U.S.C. 1396r-5(g)].

The income level for each ineligible family member in
a spousal impoverishment prevention case is equal to
one-third of an amount determined in accordance with section
1924(d)(3)(A)(i) of the Act [42 U.S.C. 1396r-5(d)(3)(A)(i)],
less the monthly income of that family member. For purposes
of this paragraph, "family member" has the meaning given in
subsection 1 of section 75-02-02.1-24.

Poverty income level.
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(©)

(4)

()

(6)

(8)

)

The income level for pregnant women and children under
age six is equal to one hundred and thirty-three percent of
the poverty level applicable to a family of the size involved.
The family size is increased for each unborn child when
determining the appropriate family size.

Qualified medicare beneficiaries. The income level for
qualified medicare beneficiaries is equal to one hundred
percent of the poverty level applicable to the family of the
size involved. The income level applies regardless of living
arrangement.

The income level for children aged six to nineteen is equal
to one hundred percent of the poverty level applicable to a
family of the size involved. The family size is increased for
each unborn child when determining the appropriate family
size.

The income level for transitional medicaid benefits is equal
to one hundred and eighty-five percent of the poverty level
applicable to a family of the size involved. The family size
is increased for each unborn child when determining the
appropriate family size.

The income level for qualified working and disabled
individuals is equal to two hundred percent of the poverty
level applicable to the family of the size involved. The income
level applies regardless of living arrangement.

The income level for specified low-income medicare
beneficiaries is equal to one hundred twenty percent, of
the poverty level applicable to a family of the size involved.
The income level applies regardless of living arrangement.

The income level for qualified individuals is equal to one
hundred thirty-five percent of the poverty level applicable
to a family of the size involved. The income level applies
regardless of living arrangement.

The income level for workers with disabilities is two hundred
twenty-five percent of the poverty level applicable to a family
of the size involved. The income level applies regardless of
living arrangement.

The income level for children with disabilities is two hundred
percent of the poverty level applicable to a family of the
size involved. The income level applies regardless of living
arrangement.
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Determining the appropriate income level in special circumstances.

a. A child who is away at school is not treated as living independently,
but shall be allowed the appropriate income level for one during
all full calendar months. This is in addition to the income level

applicable for the family unit remaining at home.

b. A child who is living outside of the parental home, but who is not
living independently, or a spouse who is temporarily living outside of
the home to attend training or college, to secure medical treatment,
because of temporary work relocation required by an employer, or
for other reasons beyond the control of the spouse, shall be allowed
a separate income level during all full calendar months during which
the child or spouse lives outside the home. No separate income

level is otherwise available.

C. During a month in which an individual enters a specialized facility
or leaves a specialized facility to return home, the individual shall
be included in the family unit in the home for the purpose of
determining the family size and the appropriate income level. An
individual residing in a specialized facility shall be allowed the
appropriate medically needy, workers with disabilities, or children
with disabilities income level for one during all full calendar months

in which the individual resides in the facility.

d. During a month in which an individual with eligible family members
in the home enters or leaves a nursing facility to return home,
or elects to receive home and community-based services or
terminates that election, the individual shall be included in the
family unit in the home for the purpose of determining the family
size and the appropriate medically needy, workers with disabilities,
or children with disabilities income level. An individual in a nursing
facility shall be allowed fifty dollars to meet maintenance needs
during all full calendar months in which the individual resides in the
nursing facility. A recipient of home and community-based services
shall be allowed the medically needy income level for one during
all full calendar months in which the individual receives home and
community-based services. In determining eligibility for workers
with disabilities or children with disabilities coverage, individuals
in a nursing facility, or in receipt of home and community-based
services, will be allowed the appropriate workers with disabilities
or children with disabilities income level for one during all full

calendar months in which the individual resides in the facility.

For an institutionalized spouse with an ineligible community

spouse, the fifty dollar income level is effective in the month of
entry, during full calendar months, and in the month of discharge.
The ineligible community spouse and any other family members
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remaining in the home shall have the income levels described in
paragraphs 3 and 4 of subdivision b of subsection 1.

For a spouse electing to receive home and community based
services, who has an ineligible community spouse, the medically
needy income level for one is effective in the month the home and
community-based services begin, during full calendar months,
and in the month the home and community-based services are
terminated. The ineligible community spouse and any other family
members remaining in the home shall have the income levels
described in paragraphs 3 and 4 of subdivision b of subsection 1.

An individual with no spouse, disabled adult child, or child under
age twenty-one at home who enters a nursing facility may receive
the medically needy income level for one if a physician certifies
that the individual is likely to return to the individual's home
within six months. The six-month period begins with the first full
calendar month the individual is in the nursing facility. If, at any
time during the six-month period, the individual's status changes
and the stay in the nursing facility is expected to exceed the six
months, the individual may have only the nursing care income
level beginning in the month following the month of the status
change. An individual may receive the medically needy income
level for only one six-month period per stay in a nursing facility. If
an individual is discharged, then readmitted to a nursing facility,
there must be a break of at least one full calendar month between
the periods of institutionalization in order for the new stay to be
considered a new period of institutionalization.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; July 1, 2003; June 1, 2004; April 1, 2008; January 1, 2010;
January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-41. Deeming of income. Excess income is the amount of
net income remaining after allowing the appropriate disregards, deductions, and
medicaid income level.

i

Twenty-five percent of the excess income of an ineligible medicaid unit
shall be deemed available during any full calendar month an eligible
member of the medicaid unit receives services in a specialized facility.

No income may be deemed to a supplemental security income recipient
in a specialized facility or receiving home and community-based
services as such a recipient's maintenance needs are met by the
supplemental security income grant.
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If subdivision a or b applies, the excess income of an individual in
nursing care, an intermediate care facility for the mentally retarded, the
state hospital, or the Anne Carlsen facility, receiving swing bed care in
a hospital or receiving home and community-based services may be
deemed to the individual's legal dependents to bring their income up to
the appropriate medically needy income level.

a. The legal dependents who are also eligible for medicaid do not
receive a temporary assistance for needy families payment or
supplemental security income. In these circumstances, income
may be deemed only to the extent it raises the legal dependents’
income to the appropriate medically needy income level.

b. The legal dependents are ineligible for medicaid or choose not to
be covered by medicaid. In these circumstances, income may
be deemed only to the extent it raises the legal dependents’ net
income to the appropriate community spouse or family member
income level.

(1) Income of the institutionalized or home and community-based
spouse may be deemed to an ineligible community spouse
only to the extent that income is made available to the
community spouse.

(2) Excess income shall be deemed to family members in
spousal impoverishment cases, up to the family members’
income level.

The excess income of a spouse or parent may not be deemed to a
recipient to meet medical expenses during any full calendar month
in which the recipient receives nursing care services in a nursing
facility, an intermediate care facility for the mentally retarded, the state
hospital, the-Anne—Carlsen—facility an institution for mental disease,
or a psychlatrl reS|dent|aI treatment facmty aeefedﬁed—by—the—jemt

Ll OR—of - : ORs, receives
swing- bed careina hospltal or receives home and commumty -based
services. Income of any eligible spouse or parent shall be deemed to
an individual who is ineligible for supplemental security income, up to
the appropriate income level.

For purposes of determining eligibility for workers with disabilities or
children with disabilities coverage, income of a spouse or parent may be
deemed to a nonsupplemental security income spouse or child, whois in
the medicaid unit, but who is not residing with the applicant or recipient,
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to bring their income up to the appropriate workers with disabilities or
children with disabilities income level.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; July 1, 2003; June 1, 2004; April 1, 2008; January 1, 2011.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01
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CHAPTER 75-02-02.2

75-02-02.2-01. Definitions. For purposes of this chapter:

1.

"American Indian or Alaska Native" means a member of a federally
recognized Indian tribe, band, or group or a descendant in the first
or second degree, of any such member; an Eskimo or Aleut or other
Alaska native enrolled by the secretary of the interior pursuant to the
Alaska Native Claims Settlement Act [43 U.S.C. 1601 et seq.]; a person
who is considered by the secretary of the interior to be an Indian for
any purpose; or a person who is determined to be an Indian under
regulations promulgated by the secretary.

"Applicant" means an individual seeking benefits under the healthy
steps program on behalf of a child.

"Asset" means any kind of property or property interest, whether
real, personal, or mixed, whether liquid or illiquid, and whether or not
presently vested with possessory rights.

"Children’s health insurance program" means the North Dakota
children’s health insurance program, also known as the healthy steps
program, which is a program implemented pursuant to North Dakota
Century Code chapter 50-29 and 42 U.S.C. 1397aa et seq. to furnish
health assistance to low-income children funded through title XXI of
the Social Security Act [42 U.S.C. 1397aa et seq.].

"County agency" means the county social service board.

"Creditable health insurance coverage" means a health benefit plan

which includes coverage for hospital or medical or major medical. The
following are not considered creditable health insurance coverage:

a. Coverage only for accident or disability income insurance;

b. Coverageissued as a supplement to automobile liability insurance;

C. Liability insurance, including general liability insurance and
automobile liability insurance;

d. Workforce safety insurance or similar insurance;

€. Automobile medical payment insurance;

f. Credit-only insurance;

gd. Coverage for onsite medical clinics;
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10.

11.

12.

13.

h. Other similar insurance coverage specified in federal regulations
under which benefits for medical care are secondary or incidental
to other insurance;

i. Coverage for dental or vision;

j. Coverage for long-term care, nursing home care, home health care,
or community-based care;

k. Coverage only for specified disease or illness;

I.  Hospital indemnity or other fixed indemnity insurance; and

M. Coverage provided through Indian health services.

"Department" means the North Dakota department of human services.

"Disabled" has the same meaning as the term has when used by the
social security administration in determining disability for title Il or XVI
of the Social Security Act [42 U.S.C. 301 et seq.].

"Earned income" means income currently received as wages, salaries,
commissions, or profits from activities in which an individual or
household is engaged through either employment or self-employment.
There must be an appreciable amount of personal involvement and
effort, on the part of the individual or household, for income to be
considered "earned".

"Employer" means an individual or entity who employs the services of
an applicant or a member of the applicant’s household and who pays
the individual wages, salaries, or benefits.

"Full calendar month" means the period which begins at midnight on the
last day of the previous month and ends at midnight on the last day of
the month under consideration.

"Household member" means any individual who shares the child’s home
a substantial amount of time. Children who are twenty-one years of
age or older are not counted as household members. An individual
who is temporarily absent from the household by reason of employment,
school, training, or medical treatment, or who is expected to return to
the household within thirty days of the date of the healthy steps program
application, shall be considered a household member.

"Institutionalized individual" means an individual who is an inpatient in
a nursing facility, an intermediate care facility for the mentally retarded,
the state hospital, a psychiatric residential treatment facility aeefedfted
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14.

15.

16.

17

the-Anne-Carlsen-center-for-children, an institution for mental disease,
or an individual who receives swing-bed care in a hospital.

"Insurance carrier" means the insurance company that underwrites the
insurance coverage for the children’s health insurance program.

"Living independently" means an individual under the age of twenty-one
who:

a.

Has served a tour of active duty with the armed services of the
United States and lives separately and apart from either parent;

Has married even though that marriage may have ended through
divorce or separation. A marriage ended by legal annulment is
treated as if the marriage never occurred,;

Has lived separately and apart from both parents for at least three
consecutive full calendar months after the date the individual
left the parental home, continues to live separately and apart
from both parents, and has received no support or assistance
from either parent while living separately and apart. Providing
health insurance coverage or paying court-ordered child support
payments for a child is not considered to be providing support or
assistance. For purposes of this subdivision, periods when an
individual is attending an educational or training facility, is receiving
care in a specialized facility, or is an institutionalized person are
deemed to be periods when the individual was living with a parent
unless the individual previously established that the individual was
living independently;

Has left foster care and established a living arrangement separate
and apart from either parent and received no support or assistance
from either parent. Providing health insurance coverage or paying
court-ordered child support payments for a child is not considered
to be providing support or assistance; or

Has lived separately and apart from both parents due to incest,
continues to live separately and apart from both parents, and
receives no support or assistance from either parent while living
separately and apart. Providing health insurance coverage for a
child is not considered to be providing support or assistance.

"Long-term care" means the services received by an institutionalized
individual when the individual is screened or certified as requiring the
services provided in a long-term care facility.

"Medicaid" means a program implemented pursuant to North Dakota
Century Code chapter 50-24.1 and 42 U.S.C. 1396 et seq. to furnish
medical assistance, as defined in 42 U.S.C. 1396d(a), to individuals
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18.

19.

20.

21.

22,

23.

24,

25.
26.

determined eligible for medically necessary covered medical and
remedial services.

"Poverty line" means the official income poverty line as defined by the
United States office of management and budget and revised annually
in accordance with 42 U.S.C. 9902(2).

"Public institution" means an institution that is the responsibility of
a governmental unit or over which a governmental unit exercises
administrative control.

"Specialized facility" means a residential facility, including a basic care
facility, a licensed family foster care home for children or adults, a
licensed group foster care home for children or adults, a transitional
living facility, a facility established to provide quarters to clients
of a sheltered workshop, and any other facility determined by the
department to be a provider of remedial services, but does not mean
an acute care facility or a nursing facility.

"Student” means an individual who regularly attends and makes
satisfactory progress in elementary or secondary school, general
equivalency diploma classes, home school program recognized or
supervised by the student's state or local school district, college,
university, or vocational training, including summer vacation periods if
the individual intends to return to school in the fall. A full-time student is
a person who attends school on a schedule equal to a full curriculum.

"Supplemental security income" or "SSI" means a program
administered under title XVI of the Social Security Act [42 U.S.C. 1381
et seq.].

"Temporary assistance for needy families" means a program
administered under North Dakota Century Code chapter 50-09
and title IV-A of the Social Security Act [42 U.S.C. 601 et seq.].

"The plan" means the North Dakota children’s health insurance
program.

"Title 1" means title Il of the Social Security Act [42 U.S.C. 401 et seq.].

"Title XVI" means title XVI of the Social Security Act [42 U.S.C. 1381
et seq.].
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27. 'Title XXI" means title XXl of the Social Security Act [42 U.S.C. 1397aa
et seq.].

History: Effective October 1, 1999; amended effective August 1, 2005; January 1,
2011.

General Authority: NDCC 50-29

Law Implemented: NDCC 50-29-01; 42 USC 1397aa et seq.
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CHAPTER 75-03-07

75-03-07-01 Purpose ﬂae—puspese—ef-thrs—ehapteﬂs—te-estabhsh-mmm&m

Rgpealed effecnve October 1, 2010

History: Effective-December 1198+
General Authority: NBDEG-50-11-1-08
Law Implemented: NBGG-50-11+-1-04

75-03-07-02 Objective of rules. Under—the—authority—vested—in—the

56-14-+1- Repealed effecglve Ogjober 1, ZQ1Q

History: Effeeti 3
General Authorlty NBGG—59-4—1—1-98
Law Implemented: NBESC-50-11-1-08

75-03-07-03. Definitions. Befinitions The terms used in this chapter are-as

defined have the same meanings as in North Dakota Century Code ehapter-56-1+-+
section 50-11.1-02.

History: Effective December 1, 1981, amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-02, 50-11.1-06, 50-11.1-08

75-03-07-04. In-home registration and standards.

1. An application for a registration document shatt must be submitted to

the eounty-soetal-service-board authorized agent in the county wherein

the applicant proposes to provide in-home services. Application shal
must be made in the form and manner prescribed by the department.

2. Appthieants An applicant for an in-home registration document shall be
directly responsible for the care, supervision, and guidance of the child
or children in the child or children’s home and shall comply with the
following standards, certifying in the application that the applicants-shalt
applicant:

a. Bels at least fourteen eighteen years of age.
b. Be—meﬁtaﬂy Is physncally, ognltlvely, socually, and emotlonally
ehafge ealth use m

decisions im actin the uality of chid care.
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L

Be-able-te Shall devote adequate time and attention to the children
in the applicant’'s eharge care and provi n environment that i
hysic nd socially adequate for children

Participate Shall participate in specialized training related to child

care a8 if provided by or approved by the department.

Provide Shall provide food of sufficient quantity and nutritious

quality in_accordance with the United States department of

agriculture standards which satisfies the dletary needs of the
children while in the applicant’s eharge care

Provide Shall provide proper hesaith care, supervision, and
protection for children in the applicant’'s eharge care. Supervision

means the provider being within sight or hearing range of an infant,

ddler, or preschooler Il times the provider i a f
intervening to protect the health and safety of the child. For the
school-age child, it means a provider being available for assistance

ar hat the child’s health and safety are pr

Net Shall provide for fe and sani nvironment while children
are in care.
May not use or be under the influence of any jllegal drugs or

alcoholic beverages exeept-foer-medical-purposes while children

are in care.

Never May not leave children without supervision.

h nsure that discipline is constructive or tional in natur:
nd may include diversion, separation from the problem situ
ing_ Wi he child about the situation, praisin ropri

behavior, or gentle physical restraint, such as holding. A child may
not be subjected to physical harm, fear, or humiliation. Disregard of

ny of the following disciplinary rul r any disciplin measur

resulting in physical or emotional injury, or neglect or abuse, to any
child is grounds for denial or revocation of an in-home registration.

(1) Authority to discipline may not be delegated to children nor

m iscipline be administered by children.

(2 S ion, when as discipline, m appropria
ent and circumstances. The child
ina ighted. well-ventilated r within sight or
hearing range of the in-home provider. An in-home provider
not isol hild in ked room or cl

(3) A child may not be punished for lapses in toilet training.
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3.

(4) An_in-home provider may not use ver r k
derogatory remarks about a child, or hild’s family, race
r religion when ressing the child or in the presen f

child.
An_in-hom rovider may n rofan hr nin
n d. or abusive language in the presence of a child.

An in-home provider may not force-f

child to eat, unless medically prescribed and admmlstere
under a medical provider’s care.

(7) An_in-home provider may no deprivation of meals or
snacks as a form of discipline or punishm

An_in-home provider may not kick, punch nk, sh
n

pinch, bite, roughly handle, strike, mechanically restrain, or
physically maltreat a child.

(9) An_in-home provider may not for hi in
ub§tances that would cause pain or discomfort, for example,
lacin in a child’'s mouth r th ild from biti

other children.
(10) An.in-home provider may not withhol ive play from a child
as af f discipline or punishment, beyon bri ri

of separation.

t k. Diseuss Shall discuss methods of discipline and child management
W|th the parent or parents Wmeﬁhed—ef

If the physical or mental,__cognitive, social, or emotional health
capabilittes of an in-home applicant or provider appear to be

questionable, the department may request-that require the provider
individual to present evidence of eapability the individual's ability
tg_pmmgg_jng_e_qgm based on a formal evaluatlon The

not r for ny r | n.

In-home provnders shall ensure safe care for the children receiving
services in their care. If

there-exists-a-probable-cause-determination
a services-required decision made under North Dakota Century Code
chapter 50-25.1 exists, indicating that any a child has been abused

or neglected by the applicant or in-home provider, the—persen that
decision has a direct bearing on the applicant’s or in-home provider’'s
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ility to serve the public in a capacity involving the provision of chi
care and the application or in-home registration may be denied or
revoked. |If a services-required determination under North Dakota
Century Code chapter 50-25.1 and under chapter 75-03-19 exists
indicating that any child has n abused or neglected by the appli
or_in-home provider, the applicant or in-home provider shall furnish
information, satisfactory to the department, from which the department
can determine the applicant's or in-home provider’s edrrent ability to
provide care that is free of abuse or neglect. The department shall
furnish the determination of current ability wibe—furnished to the
operator applicant or in-home provider and to the regienat director
of the regional human service center or his the director’'s designee
for consideration and action on the in-home registration document.
Each applicant shall complete a department-approved authorization for

ackground check form no r than the fir f employmen

History: Effective December 1, 1981, amended effective January 1, 1987;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-02, 50-11.1-06, 50-11.1-07,
50-11.1-08

75-03-07-05. Minimum requirements for care of children with special
needs. An in-home provider shall make ropriate accomm ions i
by the Americans with Disabilities Act. to meet the n of children with
needs. The in-home provider must receive documentation of the child’s special

n h rent n_the child’s enroliment.
1. When a child with ial needs is being cared for, the in-home provider
h onsult with the child’s parent: with the parent’s permission

the child’s source of professional health care, or. when appropriate.

other health and professional consultants to gain an understandin
f the child’s indivi n . _The in-home provider shall receiv

written health care plan from the child's medical provider or parent with
information related to the child’'s special needs. such as a description,

finition iagnosis, an neral information for emergency an
requir r h | medications and procedur:
2. In-h roviders shall receive proper instructions a he natur
the child’ ial needs an tential for growth and dev ment.
History: Effectiv r1, 2010.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-06, 50-11.1-08

75-03-07-06. Denial or revocation of in-home registration
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2.

3.

The right to provide early childhood services is dependent upon the

applicant’'s or provider's continuing compliance with the terms of the

registration isted in section 75-03-07-04

A fraudulent or untrue representation is grounds for revocation or denial.

a. Th

f
1)

2

(3)

=3

ntornhom rvid r may not hav n foun i
dn t

An offense described in North Dakota Century Code chapter
12.1-16, homicide; 12.1-17, assaults - threats - coercion
- _harassment; 12.1-18, kidnapping; or 12.1-27.2 sexual

pgrfgrmang_eg by children; or in Ngﬂh ngg;a Cen tg[y Code

continuou ' xual abuse of hi 12 1- -04
imposition; 12.1-20-05, corruption or solicitation of mmors:

12.1-20-05.1, luring minor: r or other roni

means; 12.1-20-06, sexu bu f wards; 12.1-20-07
xual a t. 12.1-22-01, robbery; 12.1-22-02 a

if a class B felony under §gbgivision b of subsection 2 of

h tlon 12.1-29-01, promotin itution; 12.1-29-02
facili rostitution; 12.1-31-0 i :
14- 09-22 abuse or neglect of a child;

An offense under the laws of another jurisdiction which

requires proof of substantially similar elements as required for
conviction under any of the offenses identified in paragraph 1.

r

An offen h n nse identified in par h 1

or 2, if the department determines that the individual has not
been sufficiently rehabilitated. An offender’s completion of

a period of five years after final discharge or release from

an rm_of pr ion r r_other form of communi
corrections or imprisonment, without subsequent charge or
conviction, is prima facie evidence of sufficient rehabilitation.

The department has determined that the offenses enumerated in

ragraphs 1 and 2 of ivision a hav ir ring on th

icant’s or provider’ ility to servi lici ity as

a provider.

(3]

In_the case of misdemeanor simple assault described in North

Dakota ntu ion 12.1-17-01, or ivalen n
in an r jurisdiction which requir roof i imilar
elements as required for conviction, the department may determine

h

he indivi has been sufficiently r ili if fiv

-
have elapsed after final discharge or release from any term of
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robation, parole, or other form of communi orrections or
imprisonment, without subsequent conviction.

4. |f the department determines that a criminal history record check,

s cribed in North Dak ntu ion 50-11.1-06.2

is_appropriate, the department may excuse a person from providing

fingerprints if usable prints have not been obtained after two sets

of prints have been submitted and rejected. If a person is excused
from providing fingerprints, th rtment may conduct tatewi

criminal history record investigation in any state in which the person

lived during the eleven years preceding the signed authorization for
the background check.

History: Effective October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-06, 50-11.1-06.1, 50-11.1-06.2,
50-11.1-07, 50-11.1-08

75-03-07-07. Appeals. An applicant for an in-home registration or in-home

provider may appeal a decision to deny or revoke a registration document by filing
written ith m Th must marked or receiv
h rtm ithin ten ndar days of the in-home registration or in-hom
provider’s receipt of written notice of the decision to deny or revoke the registration
document. Upon receipt of a timely appeal, an administrative hearing must be
nd in the manner provided in chapter 75-01-03.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-06, 50-11.1-08, 50-11.1-10
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CHAPTER 75-03-07.1

75-03-07.1-00. Definitions. The terms u in this chapter have th
meanings as in North Dakota Century Code section 50-11.1-02. In addition. as

used in this chapter:

1. "Attendance" means the total number of children present at any one
time.

2. "Child with cial needs" m hild wh ical provider:
hav termined that the child has or i risk f hronic sic
developmental, behavioral, or emotional conditions.

‘Emergency designee” means an individual designated by a holder of a
self-declaration to be a backup staff member for emergency assistance

r to provide substitute care.

"Infant" means a child who is less than twelve months of age.

"Provider" means the holder of a self-declaration document.

(g

B~

" mean rovider or m rr nsible for carin
for or teachmq chlldren being within sight or hggrmg range of an infant,
r ch im hat th r or staff member
is gapablg Qf mtervgn]ng to protect the health ang safgj;y of 1hg child. FQ
th hool-age child. it means a provider or staff mem n
for caring for or teaching children being available for a§S|stance and

care so that the child’s health and safety is protected.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-02, 50-11.1-08, 50-11.1-17

S

75-03-07.1-01 . Fees. A—fee—e%ﬁﬂeenﬁeﬂafsﬂdsﬁeeempaﬁy-%he—afﬁdawt

certification-program- Repealed effective October 1, 2010.
History: Effective-June—1,—1995:

General Authority: NDEE-56-11-4-08 42 CFRPart 98
Law Implemented: NDEC-56-11-4-68

75-03-07.1-02. Standard—ecompliance—certifieation Self-declaration
standards - Application.

i

be—s&bmfﬁed gpphgg 1 g[ a §§l gggla gg gggumgnt s all §ug |1
the application to the eeunty-secial-service-beard authorized agent in
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the county in which the applicant proposes to provide early childhood
services. An affidavit application, including a department-approved
authorization for background check for household members age \'
nd older, an emergency designee, and an applicant, must be made
in the form and manner prescribed by the department. The affidavit
application must include the following sworn statement:

| am not required by North Dakota state law (Chapter 50-11.1) to
be licensed to provide early childhood services.

A provisional self-declaration document may be issued:

a. The di r of a regional human servi nter, or the director’
designee, in consultation with the department, may issue a
rovision If-declaration document although the licant or
§elf-dec|arat|on holder fails to, or is unable to. comply with all

stan nd rules of the departmen

b. A provisional self-declaration document must:

(1) hat the self-declaration holder has fai comply with
i ndards and rules of the ment;
(2) State the items of noncompliance;
(3) Expire at a set date, not to exceed six months from the date
of issuance; and
(4) Be exchanged for an unrestri If-declaration

which bears an expiration date of one year from the date
of issuance of the provisional self-declaration document,

r_the licant or operator demonstra complianc
atisfactory to th rtment, with all i e standard
and rules.
C. Th ment may i rovision f-declaration documen
n icant or provider who has waived, in writing:
(1) The right to a written statement of charges as to the reasons
for the ial of an unrestri If- ration document:
and
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(2) Therightto an administrative hearing. in nner provid

in North Dakota Century Code chapter 28—32, concerning the

uan f an unrestri f- ion d

g:thgr at the time of application or gurmg the per |Qg gf

operation under a provision f- n um

An visional f- ration ment i m b

accommed by a written statement of violations §Igned by the
or of the region man r he r
n ndm knowle n ritin he provider.

jec h tion ntained in thi i rovisiona
self-declaration ggcument entitles the holder to all rights an

ivile ffor he h r of an unrestri - r
document.

The provider shall display prominently the provisional

f-declaration ment and agreement.

The provider shall provide parents written notice that the provider is
operating on a provisional self-declaration document and the basis

for th vision If- ration ument.

Applieants An_applicant for standard—ecompliance—ecertification a
self-declaration document shall be directly responsible for the care,
supervision, and guidance of the child or children and; shall comply

with the following standards—eertifying;_and shall certify:

a.

That the applicant:

(1) Is at least eighteen years of age;

(2)

hal provude an enwronment tha_1§ DhV§ gglly and socua[ y

adequate for the children; and that the gppllgant is an gdult

f hysi cognitive i nd emotion h
h e mature judgment when maki n m
the quality of child care;

(3) ts—abte—te Shall devote adequate time and attention to the
children in the applicant's eharge care;

(4) WA Shall provide food of sufficient quantity and nutritious

quality in accordance with the United States department of

agriculture standards which satisfies the dietary needs of the
children while in the applicant’s ekarge care;
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(6)

(7)
8)

Wilt Shall provide proper health care and protection for
children in the applicant’s eharge care,

Wi May not use or be under the influence of, and will not
allow any household member or staff member to use or be
under the influence of any illegal drugs or alcoholic beverages

exeept—fer—medteal—purpeses while caring for children are-irt

Wit May not leave children without supervision;

Wil i o e e I

in—the—applicants—eare—and Shall veri

has received all immunization ropriate for the child’'s
age, as prescribed by the state department of health, or
have on file a documen ting that the child is medi

X or exempt from immunization sed on religious
hilosophical, or moral beliefs, unless the child i rop-

or school-age child;

- -] e ~17-18 O COMmMpTarceCer e OT =rc _Sha"
re immediat s a mandated reporter, s ctd hi
rn s required by North Dakota Century Cod

section 50-25.1-03;

Shall provide a variety of games, toys, books, crafts,
and other activities and materials to enhance the child’s

in t n i evelopment and t roaden th
child’s life experience. Each provider shall have enough pla
materials and equipment so that at any one time each child
in attendance may be involved individually or as a group;

Shall ensure a current health assessment or a health

men men m h ren in
at the time of initial enrollment of the child, wh:gh mgg;
in n i recautions for di medic on

activity. This assessment must be completed annua nd

Shall ensure a child information form completed by the parent
i tained he time of initi nrollment of the child an
nnu herea
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b. That discipline will be constructive or educational in nature and
may include diversion, separation from the problem situation,
tatk talking with the child about the situation, praise—for praising
appropriate behavior, and or gentle physical restraint such as
holding. €hitdren A child may not be subjected to physical harm or
humiliation. Disregard of any of the following disciplinary rules or
any disciplinary measure resulting in physical or emotional injury
or neglect or abuse to any child is grounds for denial or revocation

of a standard-comptliance-certification self-declaration document.

(1)

@)

(4)

)

(6)

9)

Ne A child may not be kicked, punched, spanked, shaken,
pinched, bitten, roughly handled, ef struck, mechanically

rain r physi maltreated by the earetaker provider,
staff member, household member, or any other adult in the

Authority to discipline may not be delegated to or be

accomplished administered by children.

Separation, when used as discipline, must be brief
and appropriate to the child's age development and
circumstances, and the child must be in a safe, lighted,
well-ventilated room within sight or hearing range of an adult.
Ne A child may not be isolated in a locked room or closet.

Ne A child may not be physieally punished for lapses in toilet
training.

Verbal A provider may not use verbal abuse or make
derogatory remarks about the child, or the child’s family,
race, or religion,—er—profane—threatening,—unduly toud;

eHbus'fve—lengﬂage—fs—ne%—(e—be—used when addressing
ehitdren a child or in the presence of ehildren a child.

A provider may n r thr i n r
abusive language in the pr f a child.
Ne-ehitd A provider may be-foree-fed not force-feed a child

or_coerce a child to eat unless medically prescribed and
administered under a physieian’s medical provider’s care.

Deprivation A provider may not use deprivation of snacks or
meals meay-notbetsed as a form of discipline or punishment.

A provider may not force a child to ingest substances that

w in or for ex in in
a child’s mouth t r the child from biting other children.
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3 5.

4 6.

(10) A provider may not withhold active play from a child as

form of discipline or punishment, beyond a brief period of
separation.

C. That a working smoke detector witt-be is properly installed and in
good working order on each floor used by children.

d. That a fire extinguisher that is inspected annually witHbe is properly
installed irHeeations, is in good working order, and is located in the

area used for child care.

€. That a working telephone wiltbe-avatilable is located in the location

used for child care. Emergency numbers for parents and first
responders must be posted.

who-are-in-care-at-the-faeility.: When transportation is provided by a
rovider, children must be pr ed dequate supervision and

safety precautions.
(1) Drivers must be eighteen years of age or older and must
comply with all relevant federal, state, and local laws,

including child restraint laws.
(2) A child must not be left unattended in a vehicle.

Potential hazards, such as guns, household cleaning chemicals,

ninsu wires, medicines, noncovered electri isono
an n n_stairways must not be accessible to children.
Guns and ammunition m be kept in _separ: locked stor
trigger locks must be used. Other weapons and dangerous sportin
ipmen h WS an [rows, m n i
children.

If the physical er—mental, cognitive, social, or emotional health
capabilities of & an applicant or provider appear to be questionable, the

department may request require that the previder individual present
evidence of capability to provide the required care based on a formal

evaluation. Th nt is not responsible for fany r
evaluation.

A standard-compliance—certification self-declaration document is only

effective for one year.

History: Effective June 1, 1995, amended effective October 1, 2010.
General Authority: NDCC 50-11.1-0842-CFRPart-98
Law Implemented: NDCC 56-1+-+06 50-11.1-07, 50-11.1-08,_50-11.1-16,

50-11.1-17
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75-03-07 1-03 Smoke-free enwronment Smoking-is—not-permitted-—at

gffectlvg Qgtober 1, 2010.

History: EffeetiveJdune—1-1995-
General Authority: NDECC-23-12-10-50-11-14-02242-CFRPart-98
Law Implemented: NBDEC-56-11-4-022

75-03-07.1-04. Standard—ecompliance—certifieation Self-declaration
restrlcted to one per heusehekhr—addfess resldence Nontransferablllty of
the g cation self-declaration

nd emergen sign
1. ©Only The department may not authorize more than one standard
eemphaneeeertfﬁeeﬁens_elf;de_ql_af_aggn peraddress—shell-be—autheﬂzed

hat i i e ingle family dwelling. Thi i new
self-declarations issued on or after Octobe 1, 2010. Existing providers
wil exempt from thi n_unti 1.2 hich
ime all providers will be subj the requirements of this su ion.

2. Th icant sh identi ne rgen ignee for the
elf-declaration at the time of th ication.

3. The standard-compthance-certifieation provider shall be on the premises
at-ali-times-while-children—are—present supervising the children at al
times when gh;ldren are present, except in situations during which the

mergency d n roviding care.

3 4. The i
ﬁentransferable self-declaratlon is _nontransferable to another
residence.

History: Effective June 1, 1995; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08-—42-CFRPart-98

Law Implemented: NDCC 5$6-44-4-04 50-11.1-16, 50-11.1-17
75-03-07 1-05 Appeals Appheants gpplgg 1for, g a Qggr o, a

have self-dec!arat|on gocgment has the rlght to appeal a decnsmn to deny or

revoke a standard—compliance—certification self-declaration document. Fhe
A written appeal must be filed—in—writing—with postmarked or received by the
department within ten calendar days of the applicant’s or holder’s receipt of written
notice of sueh-a the decision to deny or revoke the document. Upon receipt of a
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timely appeal, an administrative hearing shalt must be conducted in the manner
prescribed by chapter 75-01-03.

History: Effective June 1, 1995; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08:42-CFRPart 98
Law Implemented: NDCC 56-1+-1+-69; 50-11.1-10

75-03-07.1-06. Revoecation Denial or revocation of standard-compliance
eertification self-declaration document.

&

The right to provide early childhood services is dependent upon the
applicant’s or provider's continuing compliance with the terms of the
application affidavit as listed in section 75-03-07.1-02.

A fraudulent apptlieation or untrue representation is grounds for
revocation or denial.

a.

The applicant, standard—compliance—certification self-declaration

provider, er-members-of-the emergency designee, staff members,
and household shalt members may not have been found guilty er

i pled guuty ef—e#enses—wmeh—m—the—wew—ef—ﬂae—depaﬁmem—

tobaceo-to-minors: to, or pled no contest to:

M

An offense described in North Dakota Century Code chapter
12.1-16, homicide; 12.1-17, a Its - thr -_coercion

- _harassment; 12.1-1 ping; or 12.1-27.2, sexual

performances by children; or in North Dakota Century Code
section 12.1-20-03, gross sexual imposition; 12.1-20-03.1,

in ou xual f hil 1 1-2 4 sexua

12 1-20-05.1, Iunnq minors by computer or other electronic

mgan§, 12. 1-20-Q6, sexual abuse of wards; 12.1-20-07,

12.1-22-01, r 1 12.1-22- r
a class B felony under subdivision b of subsection 2 of

that section; 12.1-29-01, promoting prostitution: 12.1-29-02
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14- 09—22, abuse or neglect of a child;

(2) An offense under the laws of another jurisdiction which

requires proof of substantially similar elements as required for
nviction under any of the offen identified in par hi;

or

(3) An offen her than an offense identified in paragraph 1
or 2, if the department determines that the individual has not

been sufficiently rehabilitated. An offender’s completion of

a peri f fiv rs after final dischar r rel from

an rm_of probation, par r other form of communi

corrections or imprisonment, without subgeguent charge or

conviction, is prima facie eviden f sufficient reh ion.
b. Thed ment has determin hat the off numer

raphs 1 and 2 of division \' ir ring on th

icant’ rovider’s, emergen ignee’ r staff member's

ability to serve the public in a capacity as a provider, emergency

designee, or staff member.

C. Inthec f misdem r sim saul i in_North

kota Cen Code section 12.1-17-01. or ivalent co

in another jurisdiction which requires proof of substantially similar
ments as required for conviction. th mentm rmin

hat the indivi h n_suffici rehabili if fiv

have elapsed after final discharge or release from any term of

probatlon parole, or other form of community corrections or

onm with uen viction

te—b&sufﬁefem}y—fehabﬂrtated— f the departmen; determmes that

riminal his rd check escri in North Dakot
tion -11.1- v ropri he d ment may e
a person from providing fingerprints if usable prints have not been
obtained after two sets of prints have been submitted and rejected. If
a person is excu from providing fin rints, th rtment m
n tatewi iminal hi r investigation in an in

which the person lived during the eleven rs preceding the sign
horization for th kaground check

Standard—comptiance—certification—providers A _provider shall ensure

safe care for the children receiving services in their—faeility the

provider'’s residence. If a services-required decision made under North

Dakota n ode chapter 50-25.1 exists indicating that a child
na rn n icant, provider, emer

543



designee, staff member, or household member, that decision has a
direct bearing on the applicant’s or provider’s ability to serve the public

in ity involving the provision of child care, and the ication

or self-declaration document may be denied or revoked. If there-exists
a probable-cause services-required determination under North Dakota
Century Code chapter 50-25.1 and under chapter 75-03-19 exists
indicating that any child has been abused or neglected by the standard
complianece—certification applicant, provider,_ emergency designee, staff
member, or members-of-the household member, the persen applicant
or provider shall furnish information to the department, from which the
department can determine the applicant’s, provider’'s eurrent, or staff
member's ability to provide care that is free of abuse or neglect. The
department shall furnish the determination of ability to the eperater
applicant or provider and to the regionat director of the regional
human service center or his the director’'s designee for consideration
and action on the standard—cempliance—certification—document

application or self-declaration document. Appeal—of-departmental
detemneﬂeﬁs—are—uﬁder—ehaptefs—?&ewa—ane%-ea% Each

nt, provider, emer |neandstffmmrh

mplet artment-a rv horization for backgr: heck
form no later than the first day of employment. Household members
over the age of twelve must complete a department-approved

authorization for background check form at the time of application or
on obtaining residence at the | ion of the chi

History: Effective June 1, 1995; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08, 50-11.1-09:42-CFRPart-98

Law Implemented: NDCC 50-11.1-06.2, 50-11.1-08, 50-11.1-09, 50-11.1-16,

50-11.1-17

75-03-07.1-07. Minimum sanitation requirements.

1

o

The provider shall operate according to the recommendations th
federal centers for disease control and prevention, including washin
hands, before preparing or serving meals, after diapering, after using
toi tfaC| ities, and after any other procedure that may involve contact
wi 0 fluids. Han ap and individu design h tow
r r towe m vailable at each sink. Clean towels must

provided at least daily.

The provider shall ensure that the residen rounds, and equipmen

re loca eaned, and maintained to protect the health and safe
f children. The provider sh ish routin ning pr: res
r h Ith of the children

P nd animal

4. The provider shall ensure that only cats, dogs, and small pets
that are contained in an aquarium or other approved enclosed
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ntainer are present in areas occupied ildren. Wir
are not approved containers. Other indoor pets and animals must
be restri a solid barrier and m n cessi
children. Th artment may restrict an r animal from th

premises that may pose a risk to children.
b. The provider shall ensure that animals are maintained in good

health and are appropriately immunized. Pet immunizations must
mented with rrent certifi from a veterinarian

C. The provider shall ensur rent
pets and animals in the family child care.

d. The provider shall notify parents immediately if a child is bitten or

scratched and skin is broken.

The provider shall ensure that all contact between pets and children
is closely supervised. The provider shall immedi remove th
pet if the pet or animal shows signs of distress or the child shows
signs of treating the pet or animal inappropriately.

The provider shall ensure that pets, pet feeding dishes, cages, and

litter boxes are not present in any food preparation, food storage,
or serving areas. The provider sh nsure th t an i

feeding dishes and li Xes are n ced in ar accessi
to children.

9. The provider shall ensure that indoor and outdoor areas accessible
to children must be free of animal excrement.

h. The provider shall ensure that the child care is in compliance with all

ic nd local ordinan rding th ber.

and health status of pets or animals.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-08, 50-11.1-16, 50-11.1-17

o

=

75-03-07.1-08. Infan re.

1. Environment and interactions.
a. rovider serving children from birth
vironment which he childr h
b. Th rovider shall en h_inf:

V v
stimulation and verbal interaction such as being held, rocked.,
talked with, or sung to.
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C.

o

o

™

=3

The provider shall respond promptly to comfort an infant's or
to r's physical and emotional distress:

(1) Especially when indicated by crying or due to conditions such
as hunger, fati wet or soiled diapers, fear, teething, or

illness; and

(2) Through positive actions such as feeding, diapering, holdin
touching, smiling, talking, singing. or eye contact.

The provider shall ensure that infants have frequent and extended

o) niti rin h day for freedom of movement, in in

r ng or crawling in a saf an n,. and un er rea.

he provider sh ke children rs or her areas within
the child care for a part of each day to provide some change of
physical surroundings and to be with other children.

When a child is awake, the provider may not confine the child to
a cri ortable crib, or other equipment for longer than twen

minutes, taking into consideration the child’'s emotional state.

The provider shall ensure that infants are not shaken or jostled.

The provider shall ensure that low chairs and tables or high chairs

with trays must be provided for mealtime for infants no longer being
held for feedin igh irs if used, must have a wi n

a safety strap.

ki rovider shall ensure that thermometer cifier: thin
toys, and similar objects are cleaned and sanitized between uses.

Pacifiers may not be shared.

Feeding.

a.

b.

T rovider sh nsure that infants are provi V menta
ropriate nutriti foods. Only breast milk or iron-fortified infan

formula may be fed to infants less than six months of age, unless

otherwise instructed in writing by the infant’'s parent or medical

provider.

The provider shall ensure that infants are fed only th ifi
brand of iron-fortified infant formula requested by the parent.
The provider shall use brand-specific mixing instructions unless

ive mixing instructions are dir child’'s medic
rovider.
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C. The provider shall ensure that mixed formula that has been

unrefriger more than one hour is discar

d. The provider sh nsure that froz r ilk is thaw n
cool running tap water or in the refrigerator in amounts needed.
n hawed breast milk mu iscar iven h
parent at the end of each day.

€. The provider shall ensure that an infant is not fed by propping a
bottle.

f. The provider shall ensure that cer nd other nonliquids or

nsi re _only fi an_infant th ofttle on th
written orders of the child’s medical provider.

4. The provider shall be within sight and hearing r f an _infan
during the infant’s feeding or eating process.

Di ring.

2. The provider shall ensure that there is a desi nable
iaperin ion, | epar from f reparation _an
serving areas in the child care if children requiring diapering are
in care.

b. The provider sh nsur iapers are chan romptly when

i rw nd in anitary manner.
C. Diapersm han n_anonporou rf: rea which t

be cleaned and disinfected after each diapering.
d. The provider shall ensure that soiled or wet diapers are stored in a

ni ver ntainer rate from other gar nd w
ntil removed from the child care.

Sleeping.

4. The provider shall ensure that infants are placed on their back
when sleeping to lower the risk of sudden infant death syndrome.
n he infant’ rent h rovi n from the infant’
medical provider specifying otherwise. The infant's f m

remain uncovered when sleeping.

b. The provider shall ensure that infants sleep in a crib with a firm
mattress or in a portable crib with the manufacturer’s pad that

m nsumer pr. f mmissi ndar
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C. The provider shall ensure that if an infant falls asleep while not in
a crib or crib, the infant must be moved immediately to
crib or portable crib.

d. Water beds t beds, sofas, pillows, soft mattresses, and other
soft surfaces are prohibited as infant sleepin rfaces.

€. The provider shall ensure that all items are removed from the crib

r a rib, ex for one infant blanket an urity item th
does not pose a risk of suffocation to the infant.

™

The provider shall ensure that mattresses and sheets are tightly
fi . The provider shall ensure that sheets and mattre r

changed whenever they become soiled or wet, when cribs are used

by different infants, or at least weekly.

4. The provider shall ensure that each infant has an individual infant

blanket.
h. The provider shall ensure that t r obj hung over an infan
crib or portable crib must be held securely and be of size and weight
hat would not injure an infant if the toy or object accident fa
if the inf: Is on th ject.

i. The provider shall check on sleeping infants every fifteen minute
or have a monitor in the room with sleeping infants.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-08, 50-11.1-16, 50-11.1-17

7 -07.1 Minimum r irements for th re of children with
cial needs. A provider shall make appropria rovisions require h
Americans with Disabilities m he n f children with cial needs.

The provider shall receive documentation of the child's special needs by the parent
n the child’s enrollmen

1. When a child with ial n i mi the provider shall consult
with the child’s parents, and with the parent’s permission, the child’s
source of professional health care or, when appropriate, other health
and professional consultants, to gain an understanding of the child’'s
individual n The provider receive a written health car
from the child’s medical provider or parent with information related to the

ild’ ial need h description, definition of the diagnosi
and general information for emergency and required care such as usual
medi nd pr I

N

The provider sh nsure that staff members responsible for carin
for or teaching children and the emergen esignee recejve proper
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History:

instruction o _the nature of the child’s disabili ntial for
growth and development.

Effective October 1, 2010.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-08, 50-11.1-16, 50-11.1-17

75-03-07.1-10. Correction of violations.

1.

-

jon

I~

A provider sh orrect violations noted in rrection order within th

following times:

2. For a violation of paragraphs 5 and 7 of subdivision a
of subsection 3 of section 75-03-07.1-02, subdivision b of
ion 3 of ion 75-03-07.1-02, an ion 4 of i
75-03-07.1-02, within twenty-four h

b. For all other deficiencies of chapter 75-03-07.1, within twenty days.

All periods of correction begin on the f the receipt of the correction
order by the provider.

The regional supervisor of early childhood services may grant an
extension of additional time to correg; wolatlgns, up tg a period of

ne-half the origin W im An e n may b
ran lication by the provider an howin hth n
for the gxtgnsion is created by unforeseeable circumstances and the
rovider has diligen r h rrection of the violation.

The provider shall furnish a written notice to the authorized agent upon

ompletion of the required correctiv ion. h rrection _order

remains in effect until the authorized agent confirms the corrections

have been made.

The provider shall notify the parent of each child receivin
he residen n h_staff member of the pr for re
complaint or suspec Vi ion.

Within thr ine f th i f th rrection order.
the provider shall notify the parents of each child receiving care by
this perlder that a correction order hag been issued. In addition to
roviding n th r f each h i m 0
ction order in nspi ion withi residen nti
the violation has been corrected or five days, whichever is longer.

A provider who has been issued a correction order must be reinspected

gt the end of the period allowed er correction. If, upon r§|n§pgg_tggn, it
rmined that the provider h Ir ntified in

the correction order, a notic fnnm'n with th rrection order
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must be mailed by certified mail to the provider. The notice mus Ci
the violations not corrected and the penalties assessed in accordance
with North Dakot nt ode section 50-11.1-07.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-07, 50-11.1-07.1, 50-11.1-07.2, 50-11.1-08

75-03-07.1-11. Fiscal sanctions.

1. The department shall assess 3 fiscal sanction of twenty-five dollars per
day for each violation of subdivisions b, c. d. and e of subsection 3 of

section 75-03-07.1-02 or subsection 4 of section 75-03-07.1-02 for each
a t rovider has not verified correction r the allowable time
for correction of violations ends.

2. The department shall assess fiscal sanction of five dollars per day for
each violation of any other provision of this chapter for each day that
he provider has not verified correction r the allowable time for
correction of violations en

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-07.4, 50-11.1-07.5, 50-11.1-08
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CHAPTER 75-03-08

75-03-08-01 Purpose 4=he-pufpese-ef—this-el=tapteﬂe-te-esteb+rsh-mmmam

Repealed effectlve October 1, 2010

History: Effeeti g
General Authorlty NBGG—50-4—1—1-GB
Law Implemented: NBEC-56-11+-1-01

75-03-08-02 Authorlty and objectlve Pﬁfsuaﬁt—te—Neﬁh-Beketa—Gentuw

59-4—1.—1—. Repealeg effegjive Qgtobgr 1, ZQ1Q.
History:

January-+-—1999:
General Authority: NBGG-56-11-4-08
Law Implemented: NBDESC-50-11-1-08

75-03-08-03 Definitions. As The terms ugeg in this chapter have the same

meanings North Dak ent -11. ddition
used in this chapter, unless the context or subject atte r oth §Ml§§ requires:

1. "Attendance" means the total number of children present at any one
time at the heme family child care.

2.

3

4- viees- "Child with
§negatmed_s" means_a chudj_eﬁmtn_ed_by_amdmalimm_e_tg
hav rtb nkfor hronic physi velopmen viora

rem na n ns.

5- 3. "Emergency designee" means an individual designated by the

family-echild-eare provider to be a backup earegiver staff member for
emergency assistance or to provide substitute care.




[~

jon

“Infant” means a child who is younger than twelve months of age.

"Medication" is defined as any drug or remedy which is taken internally
r or. inhaled, or applied topi

home—Fhe

"Substitute staff' means paid or unpaid staff who work less than
thirty-two hours per month and are not requ cheduled for work.

"Volunteer" means an individual who visits or provides an unpaid service
or-wisit, including a fire-persen firefighter for fire safety week, MeGruff;
or-Santa-Claus-persen a practicum student, or a foster grandparent.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-02

75-03-08-04. Effect of licensing and display of license.

1.

The issuance of a license to operate a family child care heme is
evidence of compliance with the standards contained in this chapter
and North Dakota Century Code chapter 50-11.1 at the time of
licensure.

The current license must be displayed prominently in the premises to
which it applies.

History: Effective December 1, 1981, amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04,-56-11-14-66
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75-03-08-05. Denial or revocation of license.

1. A license may be denied or revoked under the terms and conditions
of North Dakota Century Code sections 50-11.1-04, 50-11.1-06.2
50-11.1-09, and 50-11.1-10.

2. If an action to revoke a license is appealed, the teensehelder provider

may continue the operation of the faeHity family child care pending the
final administrative determination or until the license expires, whichever

occurs first—provided—-however—that-this, unless continued operation

would jeopardize the health an f f the children attending th

family child care. This subsection does not limit the actions the
department may take pursuant to North Dakota Century Code section

sections 50-11.1-07.8 and 50-11.1-12.

3. The department may revoke a license to operate a family child care
home without first issuing a correction order, or simultaneously with
a suspension if continued operation would jeopardize the health and
safety of the children present or would violate North Dakota Century
Code section 50-11.1-09.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-06.2, 50-11.1-07, 50-11.1-08,
50-11.1-09, 50-11.1-10

75-03-08-05.1. Family child care heme license. The right to operate a
licensed family child care heme is dependent upon continuing compliance with
the applicable provisions of North Dakota Century Code chapter 50-11.1 and the
applicable standards contained in this chapter.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07

75-03-08-06. Provisional license.

1. The director of a regional human service center, in—the—directors

diseretterr; or the director's designee, in_consultation with the
department, may issue a provisional license for the operation of

a newly-opened family child care heme-orfor-a—previousty-ticensed

femﬂy—ehﬂd—eafe-heme although the family—ehitd-eare-heme applicant
or provider fails to, or is unable to, comply with all applicable standards

and rules of the department.

2. A provisional license must:
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a.  Prominently-state State that the family-ehitd-ecareome provider
has failed to comply with all applicable standards and rules of the

department;

b. State %haf the ltems of noncompllance are—seHeﬁh—eﬁ-a-deeument

C. Expire at a set date, not to exceed six months from the date of
issuance; and

d. Be exchanged for an unrestricted license, which bears an
expiration date of one year from the same date of issuance as
the provisional license, upon-demonstrating after the applicant or

provider demonstrates compliance, satisfactory to the department,
with all applicable standards and rules.

3. AThe department may issue a provisional license may-be-issued only
to an applicant or provider who has waived, in writing:

a. The right to a written statement of charges as to the reasons for the
denial of an unrestricted license; and

b. The right to an administrative hearing, in the manner provided
in North Dakota Century Code chapter 28-32, concerning the
nonissuance of an unrestricted license, either at the time of
application or during the period of operation under a provisional
license.

4. Any provisional license issued must be accompanied by a written
statement of violations signed by the regional director of the regional
human service center or the regional director’'s designee and must be
acknowledged in writing by the provider.

5. Subject to the exceptions contained in this section, a provisional license
entitles the holder to all rights and privileges afforded to the holder of an
unrestricted license.

6. The department shalt may not issue a provisional license if the faeility
family child care is not in compliance with section 75-03-08-14.

7. The provider shall prominently display the provisional license and
agreement.

8. The provider shall provide parents written notice that the faeility family
child care is operating on a provisional license and the basis for the
provisional license.

History: Effective December 1, 1981, amended effective July 1, 1984; January 1,
1887; January 1, 1989; July 1, 1996; July 1, 1996, amendments voided by the
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Administrative Rules Committee effective August 24, 1996; amended effective
January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 55-44-4-03—55-44-4-04 50-11.1-03, 50-11.1-04,
50-11.1-08

75-03-08-06.1. R icted lice . Thed ment may i restricte
license:

To restrict an individual’s presence when children are in child care;

2. Torestrict a pet or animal from areas accessible to children; or
3. When necessary to inform the parents that the provider is licensed. but
is restricted to rating in in rooms or floors of the residen r
restricted from usin ecified outdoor s residence.
History: Effective October 1, 2010.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04

75-03-08-07. Application for and nontransferability of family child care
home license.

1. An application for a license must be submitted to the eeunty-ageney
authorized agent in the county in which the faeitity family child care is

located. Application must be made in the form and manner prescribed
by the department.

2. The license is nontransferable and valid only en for the premises
indicated on the license. A new application for a license must be filed

by-aticensed-home upon change of provider or location.

3. Th artment may not is more than one chi licen r
residence. A residence means real pr hat i ica
a single family dwelling. This applies to licenses issued on or after
r1 10. Existin rators wi exem m thi vision
nti r1 1 fter which ti r Wi bj
the requirements of this subsection.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1- -11.1- -11.1- 50-11.1-07,
50-11.1-08

75-03-08-08.1. Providerresponsibilities Duties of the provider.
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6 5.

Exeeptas-providedin-subsections-2-and-3a A provider shall maintain,

whenever services are provided, at least one staff member who:

a. |s certified in basic cardiopulmonary resuscitation that meets
the requirements of the American heart association, American
red cross, or other similar cardiopulmonary resuscitation training
programs approved by the department; and

b. s certified or trained in a department-approved program to provide
first aid.

Substitute staff are exempted from the requirements of subsection 1. Ifa
rovider utilizes a substitute or emergency designee who is not certified

in cardiopulmonary resuscitation or first aid when no other staff member
who is certified is on duty. the provider shall notify the parents of the date
and time that th itute or emergency designee will be caring for the
children.

The provider shall have an adult staff member responsible for caring for
or teaching children present in the heme family child care at all times
to supervise staff members under the age of eighteen and children in
care.

A staff member may not at any time place ehildrer a_child in an
environment that would be harmful or dangerous to their the child’'s

physical,_cognitive, social, or emotional health.

The provider shall report

within-twenty-four-hotrs-to-the-county-director
or—the—county—directors—designee—a to the authorized agent within
twenty-four hours:

a. A death or serious accident or illness requiring hospitalization of a
child while in the care of the facitity family child care or attributable
to care received in the faeility- family child care;

An injury to any child which occurs while the child is in the care of
he family chi re and which requires medical treatment;

=

C. Poisonin r errors in the administration of medication;

d. Closures or relocations of child care programs due to emergencies;
and
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€. Fire that occurs or explosions that occur in or on the premises of

the family child care.

The provider shall develop and ensure compliance with a written
policy and fellew—& procedure for accountability when a normally
unaccompanied child fails to arrive for the program.

he provider shall resent in the family chi ren n si
percent of the time when children are in care.

The provider, as a mandatorv reporter, shall report any suspected chul
rn r North n
.25 1-

The provider shall s n emergency d

The provider shall maintain necessary information to verify staff
members’ qualifications and to ensure safe care for the children in the

family child care.

The provider must be an adult of good physical, cognitive, social, and

emotional health and sh mature judgment when makin ision
impacti h ality of chil

The provider shall en fe care for the chil rvision.

Supervision means a staff member resoonglble for caring for or

teaching children being within sight or hearing range of an infant,
er, or preschooler at all tim he staff mem

r
of intervening to protect the health and safety of the child. For the
school-age child, it means a staff member responsible for caring for or
teaching children being available for assistance and care so the child’s

health and safety is protec

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08;-56-4+-1-69

75-03-08-09. Staffing requirements. Staffing requirements are
established by the number of children physically in care at the family child care
home at & any given time, rather than total enroliment.

1.

A provider may provide care to no more than a total of four children if
all are under age twenty-four months.

A provider providing care to five or more children may provide care to
no more than three children under age twenty-four months.

If a child ir-es
tstuat-care wltrLsp_ng_eﬁ_sz_dmlnngsLL_e_ug_am the chlld s

557




developmental age level must be used in determining the number of
children for which care may be provided.

4. Children using the lieensed-faeility family child care for a McGruff safe
house, a block house, or a certified safe house program during an
emergency are not counted under this section.

History: Effective January 1, 1999, amen effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-02.1, 50-11.1-04, 50-11.1-08,-56-44+-4-69

75-03-08-10. Minimum qualifications of family-ehild-eare providers. A
provider shall:

1. Be at |least eighteen years of age;

2. Com d nt-approved basic child care course during th
first three months of licensure; and

3. Certify attendanee—at completion of a minimum of nine hours of
cetnty-approved department-approved training related to child care
every licensing year and-the—nine—heurs—of-training—in—the—first-year

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08,-56-11-4-69

75-03-08-12. Minimum qualifications for all earegivers staff members
responsible for caring for or teaching children. Each staff member who

provides care shall:

1. Beatleastfourteen years of age, provided that each sueh-individuat staff
member under age sixteen provides written parental consent for sueh
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employment as a staff member, and the employment arrangements
comply with North Dakota Century Code chapter 34-07. A member of
the immediate family of the famity-ehitd-eare provider may provide care
if steh the family member is at least twelve years of age;

2. Be e d
for-the-children-under-supervision—and an indivi f
cognitive, social, and emotional health and use mature judgment when

making decisions impacting the quality of child care;
3. Ensure—safe—eare—for-the—children—under—supervision: Complete a

any, ’ any,

department-approved ic_chi re_cour ring the first three
months of employment; and
4. Receiv rientation r hi ici mergen

procedures, special needs of children in care, and child care activities
during the first week of employment.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08;-56-44-4+-69

75-03-08-12.1. Minimum qualifications of volunteers. If a volunteer is
providing child care, the volunteer shall meet the qualifications of a staff member

responsible for caring for or teaching children and sha \' ientation for
assign ks.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-08-13. Provider-and-earegiver Minimum health requirements for
all applicants, providers, and staff members responsible for caring for or
teaching children.




o

4 2.

If the physical, gognitjve, social, or mentat emotional health capabilities
of & an_applicant, provider, or eefegivef staff member appears
questlonable the department may requnre the mdlvndual to be

depaﬂmeﬁt present evlgeng of the 1ng1|v1duals cgpagllty to provlg
the required care based on a formal evaluation. The department is not

responsible for the costs of any required evaluation.

White-children-are-in-carea-provider-or-caregivershalt A staff member

or household member may not use or be under the influence of any

ateehel—emdgmeﬁt-a'rteﬂng—dfuge illegal drugs or alcoholic beverages

whi ring for children.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08;

56-11-1-69

75-03-08-14. Physical-facilities Minimum requirements of the facility.

1

The family child care home—shal—provide must contain adequate
space, indoors and out, for the daily activities of the children. Fhis

Adequate space must include a minimum of thirty-five square feet
[3.25 square meters] of space per child indoors and a minimum of
seventy-five square feet [6.97 square meters] of play space per child
outdoors. Indoor space considered must exclude bathrooms, pantries,
passageways leading to outdoor exits, areas occupied by furniture
or appliances that children should not play on or under, and space

children are not permitted to occupy.

The heme family child care must be clean and maintained to protect the
health and safety of children. The heme family child care and outdoor
play area must be free of clutter, accumulation of refuse, standing
water, unprotected wells, debris, and other health and safety hazards.

Rubbish-and-garbage Garbage must be regularly removed.

Fhere-mustbe The provider shall ensure adequate heating, ventilation,
humidity, and lighting for the comfort and protection of the health of the
children.

The heme-must-be provider shall ensure that the family child care is

equipped with one werking properly installed smoke detector located
in each sleeping area used by the children, and one werking properly

installed smoke detector and one fire extinguisher per level. Properly
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10.

installed means install ccordin manuf r's or fire in r
directions.

Elevated The provider shall ensure that elevated areas, including stairs

of and porches, must have railings and safety gates where necessary
to prevent falls.

The heme-musthave provider shall ensure that the famil
a drinking water supply from an approved community water system or
from a source tested and approved by the state department of health.

£aeh The provider shall ensure that each child shalthave has a
comfortable and clean place to sleep or rest and an individual blanket.

The provider m w a_chi | r rest on the floor may-be-tsed
only when the floor is carpeted or padded, warm, and free from drafts.
A provider caring for a child whe-is-in-eare between the hours of eight

p.m. and six a.m. shall have ensure that the child has an individual
sleeplng place Any—ehﬂd—mder—twelve—mefm?s—ef—age—er—uﬂable—te

r play areas in close
proximity to busy streets and other unsafe areas mustbe are contained;
or fenced, or have natural barriers, to restrict children from those unsafe

areas. r pl r m inspe ily for hazards and
necessary maintenance.

Peotential The provider shall ensure that potential hazards, ineliding

such as guns, household cleaning chemicals, uninsulated wires,
medicines, noncovered electrical outlets, and poisonous plants—and
open-stairways,—may are not be accessible to yeung children. Guns

must-be-kept The provider shall keep guns and ammunition in locked
storage, each separate fromammumﬂen the g;hg ors gll use tngger
locks st Adhition—n - Bel-S

aepafate—ﬁrem—aﬂ—ﬁfeafms The Drowder shall en §u re g;her wgap ns
n nger in ment, such as bows an ws, are n

accessible to children.

tndeer The provider shall ensure indoor and outdoor equipment, toys,
and supplies mustbe are safe, strong, nontoxic, and in good repair. Al

The provider shall ensure that all toys must-beeesﬂyfleaﬁableend-muet
be-cleaned-and-sanitized-on-a—routine basis men
clean and sanitary. Books and other toys that are not readily cleanable
must be sanitized as much as possible without damaging the integrity
or educational value of the item.
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1.

12.

13.

14.

15.

16.

17

Exit The provider shall ensure that exit doorways and pathways may
are not be blocked.

The heme-musthave provider shall ensure that the family child care has
a working telephone in the location for child care. The provi
shall post emergency numbers of parents and first responders.

The heme family child care must have an indoor bathroom with a
minimum of one tavatery sink and one flush toilet.

The heme amrly chlld care must have hot and cold runnlng water Het

er—aﬁ—eﬁtrseatdfngﬂewee—eﬂ The wgtgr in the faucets used by chlldren

. 3 must not
exceed one hundred twenty degrees Fahrenhelt [49 2 degrees Celsius].

The family child care must meet the local minimum fire and safety
standards. If the fire, safety, health, or sanitation environment of
the heme family child care appears questionable, the department or
eounty—ageney authorized agent may require the provider to obtain
an appropriate inspection from the appropriate fire authority or state
department of health, and to submit the results of the inspection to

the eeunty-ticensing-ageney authorized agent. Fire The provider shall

obtain fire and safety inspections must-be—obtained—for—all—initialty
lieensed prior to licensure if the family child care hemes is located in
a manufactured hemes home, a mobile hemes home, an apartment
buitdings building, hemes a home in which care is provrded to children
in basements the basement, or homes a_home having alternate
heating devices, such as wood burning stoves, propane heaters,

or fireplaces. Any inspection fees are the family—child—care—home

provider's responsibility. Any The provider shall ensure that any
problems found mustbe are corrected.

Steps The provider shall ensure that steps and walkways must-be are
kept free from accumulations of water, ice, snow, or debris.

Gombustible The provider shall ensure that combustible materials must
be are kept away from light bulbs and other heat sources.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08

Law Implemented: NDCC 50-1+-1+-622 50-11.1-01, 50-11.1-04, 50-11.1-07,
50-11.1-08;-56-11+-1-09

75-03-08-15. Minimum standards for provision of transportation.
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Prior
to licensure, the provider shall establish a written policy governing the
transportation of children to and from the family child care heme, if
the family child care heme provides transportation. This policy must
specify who is to provide transportation and how parental permission
is to be obtained for activities which occur outside the family child care
home. If the family child care kheme provides transportation, the provider
shall inform the parents of any insurance coverage on the vehicles.
Any vehicle used for transporting children must be in safe operating
condition and in compliance with state and local laws.

2. When transportation is provided by a family child care heme, children
must be protected by adequate staff supervision and safety precautions.
a. Staffing requirements must be met maintained to assure the safety

of children while being transported.
b. A child may not be left unattended in a vehicle.

3. Children must be instructed in safe transportation conduct appropriate
to their age and stage of development.

4. The driver shall be eighteen years of age or older and shall comply with
all relevant federal, state, and local laws,_ including child restraint system
laws.

History: Effective January 1, 1999; amended effective October 1, 2010.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-08-16. fReserved]} Minimum emergency evacuation and disaster

plan.
y

Each provider sh tablish an an_emer: i r plan
for the saf f hildren in care. Written di r_ plans must be

developed in cooperation with local emergency management agencies.
The plan must include:

4. Emergen rocedures, in ing the availability of emer
food, water, and first-ai lies:

b. i ne if parents are un i heir chi
result of the emergency; and

[

What will be done if the family child care has e relocated or
mu r f the emergency.
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2.

Fire and emergency evacuation drills must be performed maonthly.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-08-19. Admission procedures.

1.

6.

The provider shall request a preadmission visit with the child and the
child’s parents to acquaint the child and the parent with the keme family
child care and its surroundings, the other children, and the family-child
eare provider,

The provider shall inform parents about the child care program, places
and times of special activities outside the home family child care,
policies, and emergency procedures, and shall discuss information
concerning the child to identify and accommodate the child’s needs.
An explanation of how accidents and illnesses may be dealt with must
be provided, as well as methods of discipline and developmentally
appropriate techniques to be used.

Parente—must-benetified The_ provider shall noti arents of the
payment rates and the time of payment.

The provider shall provide parents with unlimited access and
opportunities to observe their children at any time their children

are in care. This does not prohibit a family-child-eare-home provider
from locking its the doors of the family child care while children are in

care,

The provider shall verify the identification of the child through ofﬁciai

umentation h a ifi irth ific certified sch
records ssport, or r men viden e_provider
considers appropriate proof of identity and shall comply with North
Dako ent ection 12-60-26.
The provider shall info rents that they may request daily reports for
heir child, including details regarding eatin ing, and diapering.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08;-56-44-4+-09

75-03-08-20. Program requirements.
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The family-ehitd-eare provider shall have a program of daily individual
and small group activities appropriate to the ages and needs of the
children in the family child care heme. The program must include
activities that foster sound social, intelleetuat cognitive, emotional, and
physical growth, developed with-diseussion—and in consultation with
parents as to their children’s needs. A written daily rounne, mcludlng
imes, rest tim nned developmen iat

free | nd outsid h vailab rn . 10 d i
routine must be ﬂexib!e engugh to allow for spontaneous activity as
appropriate.

The program must be designed with intervals of stimulation and
relaxation and a balance between periods of active play and quiet play
or rest. The daily routine must foster the development of good health
habits and self-discipline, adequate indoor and outdoor play, rest, and
sleep, with sufficient time and opportunities for various experiences.

The program must provide a variety of educational experiences for all
ages of children served with an adequate supply of safe play equipment,
toys, and materials for indoor and outdoor activity. Each family child
care heme shall have enough play materials and equipment so that-at
afy-one-time; each child in attendance may be individualty involved

ivi or r

Areas used for napping must provide an opportunity for undisturbed

rest. Napping The provider shall set napping schedules mustbe-set for
children according to the children’s ages; and needs;and-the-parents
wishes.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08,-56-14-4+-69

75-03-08-21. Nutrition Minimum standards for food and nutrition.
Ghitdren-mustbe-served A provider shall serve children nutritious meals or snacks
according to the following requirements:

1.

meal—wh&ehever—os—apprepnate—tﬁhai—tme—ef—day-Whgnmgp rov 1d§_$
for providing f hildren fi

Unlted States department of agrlcultgre standards and must bg pr pg[ly

red, sufficient in amount, n vari in h
fhehrnnl nd serv r hours in ni

manner.

When parents bring sack lunches for their children, the provider
shall supplement lunches, as necessary, to provide nutritious and

sufficient amounts of food for children, and shall provide adequate and

appropri refrigeration an r as requir
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3. When a child is in care for more than three hours, that child shall receive
either a snack or a meal, whichever is appropriate to that time of day.

>

Children in care during any normal mealtime hour must be served
nutritious food appropriate to that time of day.

3- 5. Children in care after school whe-have-net-had-any-feod-sinee-tunch

shall be provided with a snack.

6. d by t hildren’ ren rdin

gl e g|g§, Q[ Qxhgr dietary conditions shall be adhereg to in the fegg ing
edul nning of menus

7. The provider shall serve snacks and meals to children in a manner
commensurate with their development, using appropriate foods

ions, dishes, an ing utensils.

8. The provider or staff member m ncourage children to he food
rv he provider or staff member may not rce or force-fi
children.
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9.

The provider shall post a daily or weekly menu for meals and snacks.

History: Effective January 1, 1999; amended effective October 1, 2010.

General Authority: NDCC 50-11.1-04, 50-1
Law Implemented: NDCC 50-11.1-01, 50-1

75-03-08-21.1. Health—proteetion Minimum sanitation and safety

I

-08

1.1
1.1-04, 50-11.1-08;56-++-+-69

Children shall have received all immunizations appropriate for the
child’s age, as prescribed by the state department of health,_unless
the child is medically exempt or exempt from immunizations based on
religious, phi hi r_ mor iefs.

Caregivers Staff members and children shaII wash their hands,

rdin mmendations by the fi nters f
control and prgvgnggn, before prepanng or serving meals, safter

nosewiping; after diapering, after using toilet facilities, and after any
other procedure that may involve contact with bodily fluids. Hand soap
and sanitary hand-drying equipment, individually designated cloth
towels, or paper towels must be available at each tavatery sink. Clean

The family-ehild-eare provider shall have a statement on file, signed by
the child’s parents, authorizing emergency medical care for each child.

SufﬁeientL&nLo_ste_s_all_e_sy_eLaUsaﬂJuAepaﬂme_Lappm_d
first-aid supphes—muet—be—avaﬂable—fer—maef—emergeneres kit is
maintained and k ign | ion, in hildren
et readily ac ssube ostaffmem rs at all tim

The family-ehild-eare provider shall have plans to respond to iliness and
emergencies, including evacuation in case of fire, serious injury, and
ingestion of poison.

If children in care require medication, the earegiver provider shall secure
written permission and follow proper instructions as to the administration
of medication. Medications-mustbe-stored
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4. The provider shall store medications in an area inaccessible to

children.

b. Medications stored in a refrigerator must be stored collectively in a
spiflproef spill proof container. A

[

The provider shall keep a written record of the administration of

medication, mcludmg over—the-counter medlcatlon te for each
ch|Id mustE - iy : g edics

fﬁtemeﬂy—efaﬂy—ef—iep;eeﬂy Records must mclude the date and

time of each administration, the dosage, the name of the staff
member administering the medication, and the name of the child.
Completed medication records must be included in the child's
record.

Children The provider sh stablish practi in rdan
guidance obtained through consultation with local or state health
d uthorities regarding the exclusion and return of children
wnth mfectlous or communlcable condltlons shail—be—exe}ﬂded—ffem—the

depaﬁment—etﬁheﬂﬁes—Sueh The prov1der may obtaln thls gmdance

may—be—obtained directly or through current published materials
regarding exclusion and return to the family child care home.

The family-ehild-eare provider may release a child only to the child’'s

parent—guafdran—mdwrdual—m—}eee-parenﬂs— or individual who prevides
a—wrrﬁen—autheﬂzaﬂen has been au;hgnzeg by the child's parent;

appropriate—to—the—climatic—conditions: The prgvggg s gll gnsgr

that children in oors_ar h ropri for weather
nditions.

¥
R

Th ,r vider sh ens hat aff m mber r nsible for carin fo;
r i hildr ising direc ild who is bathing or
using a pool.

The provider sh nsure that children receive proper rvision when
aying outdoors.

Children's personal items, including combs, brushes, pacifiers, and
toothbrushes, must be individually identified and stored in a sanitary
manner.
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eehng—afea-dﬂﬂng—meel-pfepafaﬂen-ef—meais-ﬂejs_a_anmls_

a.

[

Th vider sh nsure th mal

that are contamed in_an aquanum or other aoproved enclosed

ontainer ar ent in ar c ren. Wir

ren rove ntainers. Other indoor nd anima m
restric a soli ITi nd m not be ac ibl

children. The department may restrict any pet or animal from the

remises that m risk hildren.

The provider sh nsure that anim e maintained in

health and ar ropriately immunized. Pet im izations mus

be documented with a current certificate from a veterinarian.

The provider shall ensure parents are aware of the presence of
ets and animals in the family child

The provider shall notify parents immediately if a child is bitten or

ratched and skin is broken.

A staff member responsible for caring for or teaching children sh

supervise closely all contact between pets or animals and children

The staff member shall |mmed!a tely remgve the pe; if the pe;
animal show: ns of r r h s of tr

the pet or animal inappropriately.

The provider shall ensure that pets, pet feeding dishes, cages. and

litter boxes are not present |n any food gregaratlon, food storage,

r rvn Th hal e th nd anim
fe i h li rbox s are n in ible
to ghildren.

The provider shall ensure that indoor and outdoor areas accessible
hildren m free of ani remen
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47 14,

8- 15.

49: 16.

h T rovider shall ensure that the chil re is in compliance with al
applicable state and local ordinances regarding the number, type.

and health status of pets or animals.

Woading Staff members responsible for caring for or

shall strictly §uperV|sg wading pools used by the faeﬂfry-must—be-s%ﬁeﬂy
supervised family child care and must-be-emptied-and-eleaned shall
empty, clean, and sanitize wading pools daily.

All swimming pools used by the children must be approved nnually by
the local health unit.

family-child-care-home-is-present-and-receiving-services: The prowde
shall ensure that garbage stored outside is kept away from areas used

hildren and is k in covered containers. Open burning is n
rmitted. The provider shall keep indoor garbage in containers with
lids. The provider may allow paper wast kept i en w
containers.

History: Effective January 1, 1999; amended effective October 1, 2010.

General Authority: NDCC 50-11.1-04, 50-11.1-08

Law Implemented: NDCC 56-+++622 50-11.1-01, 50-11.1-04, 50-11.1-07,
50-11.1-08;56-1+-1-69

75-03-08-22. Records.

/8

A copy of this chapter must be kept on the premises and available to
staff members at all times.

The famity-chitd-eare provider shall maintain the following records:

a. The child’'s full name, birthdate birth date, current home address,

legal names of the child's parents ertegalguardian, and the
business and heme personal telephone numbers where these

individuais-may they can be reached;

b. A written statement from the parents or legal guardian authorizing
emergency medical care;

C. Names and telephone numbers of individuals authorized to take
the child from the family child care heme;

d. \Verification that the child has received all immunizations
appropriate for the child's age, as prescribed by the state
department of health, or have on fi ocument citin
hild is medica xempt or exempt from immunizations based
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on religious. philosophical. or moral beliefs, unless the child is a
drop-in or seheet-aged school-age child; and

€. A current health assessment or a health assessment statement
completed by the parent, obtained at the time of initial enroliment
of the child, that must indicate any special precautions for diet,
medlcatlon or actIV|ty—must—seFve—as—ewdeﬁee—thet—a—ehﬂd—fs

This g§§g§§m§n1 §hall be completed annually

3. Al The provider shall ensure that all records, photographs, and

information maintained with respect to children receiving child care
services must-be are kept confidential, and that access must-be is
limited to staff members, the parents-ertegat-guardian of each child,
and to the following, unless otherwise protected by law:

a. Authorized eeunty-ageney agent and department representatives;

b. Individuals having a definite interest in the well-being of the child
concerned and who, in the judgment of the department, are in a
position to serve the child’s interests should that be necessary; and

C. Individuals who possess written authorization from the child’'s
parent erlegal-guardian. The family child care heme shall have
a release of information form available and shall have the form
signed prior to the release of information.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-08-23. Discipline - Punishment prohibited. Dlsregard of any of

the followmg disciplinary rules or any disciplinary measure resulting in physical or
emotional injury, or neglect or abuse, to any child is grounds for denial or revocation

f a provider’s license.

(

Discipline must be constructive or educational in nature and may
include diversion, separation from the problem situation, talking with
the child about the situation, praise—for praising appropriate behavior,
and or gentle physical restraint, such as holding. Shitdrer A child may
not be subjected to physical harm, fear, or humiliation.

Authority to discipline may not be delegated to or be accomptished
administered by children.

Separation, when used as discipline, must be brief-and appropriate to
the child’s age development and circumstances. Ary The child must be
in a safe, lighted, well-ventilated room within sight or hearing range of
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10.

anaduit a staff member responsible for caring for or teaching children.
A child may not be isolated in a locked room or closet.

A child may not be physieally punished for lapses in toilet training.

members A staff member rﬁay not use verbal abuse or make deroéatory
remarks about the child, the child’s family, race, or religion rer when

addressing a child or when in the presence of a child. A staff member
may not use profane, threatening, unduly loud, or etherwise abusive

language in the presence of a child.

A-child-maynotbe-force-fed A staff member may not force-feed a child
or coerce a child to eat, unless medically prescribed and administered

under a physieians medical provider’s care.

Deprivation A staff member may not use deprivation of snacks or meals
may-notbe-used as a form of discipline or punishment.

A staff member, household member, or any other in the family chi
re may not kick, punch nk, shak inch, bite. roughly handle
rike, mechanically restrain, or physically maltreat a child may-netbe

A staff member may not for child to ingest substances that would

cause pain or discomfort, for example, placing soap in the mouth of a
child to deter the child from biting other children.

A staff member may not withhold active play from a child as a form of
discipline or punishment, beyond a brief period of separation.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07,.50-11.1-08

75-03-08-24. {Reserved] Specialized types of care and minimum
requirements.

1

Infant care.

a. Environment and interactions.

(1) A provider serving children from birth to twelve months shall

provide an environment which protects the children from
physical harm.

(2) The provider sh nsure that each infant receiv ositiv
stimulation and verbal interaction with a staff member
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responsible for caring for or teaching childr: uch as bei

held, rocked, talked with, or sung to.

(3) The staff members responsible for caring for or teaching
children or emergency designee shall respond prompti

mfort an _infant's or r's physi nd emotiona
distress:
(a) Especially when indicated by crying or due to conditions

such as hunger, fatigue, wet or soiled diapers, fear,

teething, or illness; and
(b) Through positive actions such as feeding, diapering.

holding, touchin milin kin ingin r
contact.
(4) The provider sha re that inf: have frequent an

extended opportunities during each day for freedom of

movement, including creeping or crawling in a safe, clean,
open, and uncluttered area.

(8) ff members r nsible for caring for or hing children
take children outdoors or to other areas within the famil
child care for a part of each day to provide some change of

physical surroundings and to be with other children.

(6) When a child is awake, staff members may not confine the

child to a crib, portable crib, or other equipment for longer
n nty min king i i ion the child’

emotional state.
(7) The provider shall ensure that infants are not shaken or

jostled.

(8) The provider shall ensure that low chairs and tables or high
hairs with trays mu rovi for mealtime for infants n
nger being held for feeding. High irs, if us hav
a wide base and a safety strap.

(9) The provider sh nsur hermo ifiers

teething toys, and similar objects are cleaned and sanitized
between uses. Pacifiers may not be shared.

b. Feeding.
1) The provider shall en sure Ig: infants are provided
mentally appr nutri foods. n reas
mlk r iron-fortified infant formula m fi infan
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an sixm f nless otherwise instructed in writin
by the infant’s parent or medical provider.

The provider shall ensure that infants are fed only the specific
brand of iron-fortified infant formula requested by the parent.
Staff members _shall use brand-specific mixing instructions
unless alternative mixing instructions are directed by a child’'s
medical provider.

The provider shail ensure that mixed formula that has been
unrefrigerated more than one hour is discarded.

The provider shall ensure that frozen breast milk is thawed

under cool running tap water, or in the refrigerator in amounts
needed. Unused. thawed breast milk must be discarded or
given to the parent at the end of each day.

The provider shall ensure that an infant is not fed by propping
a bottle

The provider shall ensure that cereal and other nonliquids or
s nsions are only fed to an infant through a b n the

written orders of the child’s medical provider.

The provider shall ensure th staff member r nsible
for caring for or teaching children is within sight an arin
range of an infant during the infant's feeding or eating

process.

Diapering.

()]

2)

(3

The provider shall ensure that there is a i e e
diapering station, located separately from food preparation
and serving areas in the family child care, if children requiring
diapering are in care.

The provider shail ensure that diapers are changed m
when soiled or wet and in a sanitary manner.

Diapers mus hanged on a honporous surface ar hich
ust b an nd disinfected after each diapering.

The provider shall ensure that soiled or wet diapers are store
in a sanita overed container separate from other garbage
waste until removed from the fami i r

Sleeping.
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(1) The provider shall ensure that infants are placed on their
back when sleeping to lower the risk of sudden infant death
ndrome, unless the infant’ rent h rovi an
from the infant's medical provider ifyin herwise. Th
infant’s f must remain uncovered when ing.
(2) The provider shall ensur infan in a crib with
firm mattress or in a portable crib with the manufacturer’s pad
hat meets consumer pr f mmission stan
(3) The provider shall ensure that if an infant falls asleep while
not in a crib or portable crib, th e miam must be moved
imm ly to a crib or ble
(4) Water beds Itb ofas, pillow: mattri n
other soft surfaces are prohibited as infant sleeping surfaces.
(8) The provider shall ensure that all items are removed from the
rib or able crib, except for one infan nk i
item th no isk of suff i he infant.
(6) The provider sh nsur mattres nd sheets ar
ightly fitted. The provider B heets an
mattress pads are changed whenever they become soiled
or wet, when cribs are used by different infants, or at least
weekly.
(7) The provider sh nsure th h infan n individual
infant blanket.
(8) The provider shal t n
infant crib or goﬂablg gﬂb must be glg securely an g bg gf
size and weight that would not injure an infant if the toy or
j identally falls or if the infan n th ject.
(9) The provider shall ch n ing infants every fifteen
minutes or have a monitor in the room with the sleeping infant.
2. Any family child care offering ni re sh rovide program
madifications for the needs of children and their parents during the
night.
b. In con ion with paren ia ntio iven b
the staff member responsible for caring for or hi hildren
rovi ransition into thi f car iate to the child’

needs.
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o

The provider shall encourage parents to leave their children in care

or pick them up before and after their normal sleeping period when
practical, to ensure minimal disturbance of the child during sleep,

ith considerati iven t rents’ work schedule.

o

The provider shall ensure that children under the age of six are
supervised directly when bathing.

[®

The provider shall ensure that comfortable beds, cots, or cribs,

complete with a mattress or pad, are available and the provider
shall ensure:

(1) Pillow: resses have clean coverings.

(2) Sheets and pillowcases are chan en as necess

for cleanliness and hygiene, at least weekly.

(3) Ifbeds are used by different children, sheets and pillowcases

are laundered before use by other children.
(4) Each bed or cot has sufficient blankets available.

[Th

The provider shall require each_child in_night care to have night
thing and thbrush marked for identification

History: Effective October 1, 2010.
General Authority: ND -11.1-04, 50-11.1~
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-08-25. [Reserved] Minimum_ requirements for care of children
with special needs. A _provider shall make appropriate accommodations, as
required by th icans with Disabilities Act, to m he n f children wit

special needs. The provider shall receive documentation of the child's special

by the parent n_the child’s enroliment.

1. When children with special needs are being cared for, the provider shall
consult with the child’'s parents, and with the parent’s permission, the
child’s source of professional health care or, when appropriate, other
health and professional consultants to gain understanding of
child’s individual needs. The provider shall receive a written health care
plan from the child’s medical provider or parent with information related

the child’ ecial n h escription of the special n
efinition_of the diagnosis. an neral information for emergen n
required care such as usual medications and procedures.
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2. The provider shall ensure staff members responsible for caring for or

teaching children receive proper instructions as to the nature of the

child’s special needs and potential for growth and development.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-08-27. Effect of conviction on licensure and employment.

1. A-famity-child—eare—home An applicant or provider may not be, and
a family child care heme may not employ or allow, in any capacity

that involves or permits contact between the empieyee emergency
designee, staff member, or household member and any child cared
for by the family child care heme, an-individuat a provider, emergency
designee, staff member, or household member who has been found
guilty of, pled guilty to, or pled no contest to:

a. An offense described in North Dakota Century Code ehapters
chapter 12.1-16, homicide; 12.1-17, assaults - threats -
coercion -_harassment, ef 12.1-18, kidnapping; or 12.1-27.2

sexual performances by children; or in North Dakota Century
Code seetiens section 12.1-20-03, gross sexual imposition;

12.1-20-03.1, continuous sexual abuse of a child; 12.1-20-04,
sexual |mposmon 12. 1 -20-05, corruption or solicitation of minors;
12.1-20 06, sexual abuse of wards; 12.1-20-07, sexual assault;
12.1-22-01, robbery; or 12.1-22-02, burglary, if a class B felony
under subdlwsuon b of subsectlon 2 of that section; Nefth—Baketa

er—NﬁHh—Bakeﬁa—eeﬁmFy—Gede—seeﬂene 121-29-01 promotmg
prostitution; 12.1-29-02, facilitating prostitution; ef 12.1-31-05,

child procurement; or an 14-09-22, abuse or neglect of a child; or

An offense under the laws of another jurisdiction which requires
proof of substantially similar elements as required for conviction
under any of the enumerated—North—Dakota—statutes offenses
identified in subdivision a; or

(o3

b- c. An offense, other than an offense identified in subdivision a or b,
if the department in the case of a-family-child-eare an applicant,
provider, or household member, or the family-ehild-eare provider
in the case of an—employee a_staff member or emergency

designee, determines that the individual has not been sufficiently
rehabilitated. An offender mpletion of v r

after final discharge or release from any term of probation, parole,
or other form of community corrections or imprisonment, without
subsequent charge or conviction, is prima facie evidence of

ufficient rehabilitation.
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>

ehﬂd—eafe—heme The department has determlned that the offenses

enumerated in subdivision a or b of subsection 1 have a direct bearing
on the applicant’s, provider’s, emergency designee'’s, or staff member’s

ility to serve th ic in a capacity as rovider, emergen
designee, or staff member.

In the case of a misdemeanor simple assault described in North Dakota
Code section 12.1-17-01, or equivalent conduct in another
jurisdiction which requires proof of substantially similar elements
s required for conviction, the department may determine that th
individual has been sufficiently rehabilitated if five years have elapsed
er final discharge or release from any term of probation ro
or_other form of community corrections or imprisonment, without

subsequent conviction.

The provider shall establish written policies and engage in practices that
conform to those policies to effectively implement this section before the
hiring of an members.

If d ment _determines th riminal _hi re heck
as described in North Dakota Century Code section 50- 11 1-06.2,

s appropnage, the department may excuse a person from prowdmg

e prints have n n_obtain
rin hvbn mi nd rejected. If a rn'sexcu frm
providing fingerprints, the department may conduct statewide criminal
hi record investigation in any s in which th rson liv rin
the eleven years preceding the signed authorization for the background

check.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-06.1,_50-11.1-06.2,
50-11.1-07. 50-11.1-08, 50-11.1-09

75-03-08-28 Chlld abuse and neglect determmaﬂens dggmgns H-a

d A provider



sh I fi re for the children receivin i in rovider mil
child care. If a services-required decision made under North Dakota Century
Code chapter 50-25.1 exists, indicating that any a child has been abused or

neglected by & an_applicant, provider, emergency designee, staff member,
that-individual or household member, that decision has a direct bearing on the
applicant’'s or provider's ability to serve the public in a capacity involving the
provision of child care, and the application or license may be denied or revoked.
If ices-requir: termination under North ntu hapter
50-25.1 and under ch r 75-03-19 exists, indicating that any child has been
abused or neglected by the applicant, provider, emergency designee, staff

r household member, th icant or provider shall furnish information
satisfactory to the department, from which the department may can determine the
applicant’s, provider's, or staff member’s eurrent ability to provide care that is free
of abuse and neglect. The department shall furnish the determination of current
ability mustbe-furnished to the family-ehild-eare applicant or provider and to the
regional director of the human service center or the regienat director’'s designee
for consideration and action on the family-chitd-eare-home application or license.
Each applicant, provider, emergency designee, and staff member in the family

chi re sh m a artment-approv horization for karoun
check form n r than the first fem ment. H members over th

age of twelve must complete a department-approved authorization for background

check form at the time of application, relicensure, or upon obtaining residence at
ion of family chi re.

History: Effective January 1, 1999; amended effective October 1, 2010.

General Authority: NDCC 50-11.1-04, 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08;
50-1+-1-09

75-03-08-29. Allowabletimeperiods—for—correction Correction of
deficiencies violations.

1. Defieieneies A provider shall correct violations noted in a correction
order must-be-correeted within the following times:

a. Fora violation of section 75-03-08-09, subsections 2 and, 7, and 10
of section 75-03-08-14, or section 75-03-08-23, within twenty-four
hours.

b. For a deficieney violation that requires an inspection by a state
fire marshal or local fire department authority pursuant to section

75-03-08-14, within sixty days.

C. For a deficieney violation that requires substantial building
remodeling, construction, or change, within sixty days.

d. For all other deficieneies violations, within twenty days.
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2. Al periods for correction begin on the date of receipt of the correction
order by the lieensee provider.

3. The regional supervisor of early childhood program-teensing services
may grant an extension of additional time to correct deficiencies

violations, up to a period of one-half the original allowable time
allotted. An extension may be granted upon application by the lieensee
provider and a showing that the need for the extension is created by
unforeseeable circumstances and the liecensee provider has diligently
pursued the correction of the deficieney violation.

4. The provider shall furnish a written notice of to the authorized agent

upon completion of the eerrection-erder-action—to-the-county-ageney
regwrgd corrective action. The correction order is—effective remains

in_effect until the eeunty-ageney-receives-thenotice authorized agent
confirms the corrections have been made.

Within_three business days of the receipt of the correction order, the
provider shall notify the parents of each child receiving care at the

family chi re tha orrection order h een | In addition t
providing notice to the parent of each child, the provider also shall post
the correction order | onspicuous location within the family chil
care until the violation has been corrected or for five days. whichever
is longer.

jon

6. The provider shall notify th rent of each child receiving care at th
family child care and each staff member of the pr for r in

complaint or suspected licensing violation.

A family child care program that has been issued a correction order
must be reinspected at the end of the period allowed for correction. If,

n_rein jon, if i termined that the program has not correct
violation identified in orrection order, a notice of noncompli
with the correction order must be mailed by certified mail to the
rogram, Th ice must specify the violations not corrected and th
enaitie in accordance with North Dakot ntu d
section 50-11.1-07.5.

N

8. [f a family chi re program receives more than one correction order
in_a single year, the provider may be referred by the department for
nsulting servi ist the provider in maintaining complian
to avoid future correctiv i

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08

Law implemented: NDCC 50-11.1-01, 50-11.1-07.1, 50-11.1-07.2, §60-11.1-07.3

75-03-08-30. Fiscal sanctions.
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1. A The department shall assess a fiscal sanction of twenty-five dollars
per day mustbe-assessed for each violation of subsections 1, 2, and 9 of

section 75-03-08-14; subsection 3 of section 75-03-08-21.1; or section
75-03-08-23 for each day that the provider has not verified ion,
after the allowable time for correction of defieieneies violations ends;

hat the-famity- ehild | | fod ey

2. A The department shall assess a fiscal sanction of fifteen dollars
per day must-be-assessed for each violation of section 75-03-08-09;

subsections 8 and 10 of section 75-03-08-14; or subsection 13 of
section 75-03-08-21.1 for each day th rovi verifie
correction, after the allowable time for correctlon of deﬁefeﬁefes

_|9_Ia_t|_Qr_1§ ends—that—the—famﬂy—ehﬂd—eafe—hame—has—net—veﬂﬁed

3. A The department shall assess a fiscal sanction of five dollars per
day must-be-assessed for each violation of any other provision of this

chapter for each day that the provider has not verified correction, after
the allowable time for correction of defieieneies violations ends;—that

he-family-child : | fed P

History: Effective January 1, 1999; n ffectiv r1i, 2010.
General Authority: NDCC 50-11.1-07.4, 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-07.4, 50-11.1-08

75-03-08-31. Appeals. An applicant or provider may appeal a decision to

deny or revoke a license by-fiting-a. A written appeal with-the-department must

be postmarked or received by the department within ten calendar days of the
applicant’s or grovider s receipt of written notice of sueh-a the decision to deny

or revoke the license. Upon receipt of a timely appeal, an administrative hearing
must will be conducted in the manner previded-in prescribed by chapter 75-01-03.

History: Effective January 1, 1999; amended effective October 1, 2010.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-08, 56-44-4-69 50-11.1-10
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CHAPTER 75-03-09

75-03-09-01 Purpose ?he—puﬁpeseef-thfs-ehapmm-eeta%s#mmtﬁ

History: Effeeti 8+
General Authonty NBG&SGA—H—GB
Law Implemented: NBEC-50-11-1-01

75-03-09-02 Authonty and objectlve PursaaﬁHe—Neﬁh—Bake%a—Geﬁﬂﬂ

History: Effective

January-+—1999-

General Authority: NBGG-50-11-1-08
Law Implemented: NBEC-50-11+-1-61

75-03-09-03. Definitions. As The terms used in this chapter have the same

meanin s in North Dakot ntu jon 50-11.1-02. In addition
used in this chapter, unless the context or subject matter otherwise requires:

1. "Attendance" means the total number of children present at any one

time at the group child care heme-or-faeiity.

2.
3-
4 : "Child with
needs" mean wh e medical pr rs have determin
hat the child h ri risk for chroni h ic velopmental

behavioral, or emotion nditions.

5- 3. "Emergency designee" means an individual designated by the greup
ehild-eare operator to be a backup caregiver for emergency assistance
or to provide substitute care.

6- 4. "Group child care heme-orfacility' means a child care faciity-where
p_QgLamﬁgg_,e,_eg_;gp_g_jdg early childhood services afeﬁrevided for

pﬂvate—feswenee—whteh—sewes—fewer—thaﬁ—enght elqhteen or fewer

children.
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& 5.

I~

"Group child care supervisor" means an individual responsible for
overseeing the day-to-day operation of a group child care program.

"Infant" means a child who is less than twelve months of age.

"Medications" means any drug or remedy which is taken internally or
orally, inhaled, or applied topically.

"Operator" means grotup-child-care-eperator the individual or governing
board who has the | responsibility and th ministrative authori
for th ration of a group chi re.

"Provider" means the group child care owner or operator.

"Substitute staff' means paid or unpaid staff who work less than
thirty-two hours per month and are not regular for work.

"Volunteer" means an individual who visits or provides an unpaid service
or visit, including a firepersen firefighter for fire safety week, MeGruff-or

Santa-Claus-persoen a practicum student, or a foster grandparent.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-02

75-03-09-04. Effect of licensing and display of license.

1.

The issuance of a license to operate a group child care heme-or-faeitity
is evidence of compliance with the standards contained in this chapter
and North Dakota Century Code chapter 50-11.1 at the time of licensure.

The current license must be displayed prominently in the premises to
which it applies.
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3. Thelicense must specify the maximum number of children who may be

cared for by the group child care. The group child care may not admit
a greater number of children than the license allows.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03,_50-11.1-04

75-03-09-05. Denial or revocation of license.

1.

A license may be denied or revoked under the terms and conditions
of North Dakota Century Code sections 50-11.1-04, 50-11.1-06.2,
50-11.1-09, and 50-11.1-10.

If an action to revoke a license is appealed, the Heenseholder provider
may continue the operation of the group child care heme-er-facility
pending the final administrative determination or until the license
expires, whichever occurs fi rst—ﬁfewded—heweveHhathe, unless

ntinued operation would jeopardize the health and safety of th
children attending the group child care. This subsection does not limit
the actions the department may take pursuant to North Dakota Century
Code section sections 50-11.1-07.8 and 50-11.1-12.

The department may revoke a license to operate a group child care
home-or-faciity without first issuing a correction order or simultaneously
with a suspension if continued operation would jeopardize the health
and safety of the children present or would violate North Dakota Century
Code section 50-11.1-09.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law implemented: NDCC 50-11.1-04, 50-11.1-06.2, 50-11.1-07, 50-11.1-08,
50-11.1-09, 50-11.1-10

75-03-09-06. Provisional license.

1.

The director of a regional human service center, in—the—director's
diseretion; or the director’s desighee, in_consultation with the
department, may issue a provisional license for the operation of
a newly-epened group child care home-or-faeility-orfor-a-previousty
tieensed-group-child-eare-home-er-facility although the greup-child-care

home-or-facility applicant or provider fails to, or is unable to, comply
with all applicable standards and rules of the department.

2. A provisional license must:
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a. Prominently-state State that the greup-child-ecare-hoeme-or-faeility
provider has failed to comply with all applicable standards and rules

of the department;

b. State that the items of noncompliance are-setferth-on-a-document

C. Expire at a set date, not to exceed six months from the date of
issuance; and

d. Be exchanged for an unrestricted license, which bears the-same

an_expiration date of one year from the date of issuance as of
the provisional license, upon-demonstrating after the applicant or

provider demonstrates compliance, satisfactory to the department,
with all applicable standards and rules.

A The department may issue a provisional license may-be-issued only
to an applicant or provider who has waived, in writing:

a. The right to a written statement of charges as to the reasons for the
denial of an unrestricted license; and

b. The right to an administrative hearing, in the manner provided
in North Dakota Century Code chapter 28-32, concerning the
nonissuance of an unrestricted license, either at the time of
application or during the period of operation under a provisional
license.

Any provisional license issued must be accompanied by a written
statement of violations signed by the regienat director of the regional
human service center or the regionat director’s designee and must be

acknowledged in writing by the eperater provider.

Subject to the exceptions contained in this section, a provisional license
entitles the helder operator to all rights and privileges afforded the holder
operator of an unrestricted license.

The department shalt may not issue a provisional license if the faetlity
group child care is not in compliance with section 75-03-09-17 or
75-03-09-18.

The operater provider shall preminently display prominently the
provisional license and agreement.
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8. The eperator provider shall provide parents written notice that the facility
group child care is operating on a provisional license and the basis for
the provisional license.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1. 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50~14-4-64—506-14-+0+2 50-11.1-03, 50-11.1-04,
50-11.1-08

75-03-09-06.1. Restri license. Th rtment may issue a restri
license:

1. Torestrict an individual’s when children are in chil

2. restrict t or animal from areas accessible to children:

3. When necessary to inform the parents that the provider is licensed, but
is_restricted to operating in certain rooms or floors of the residence or
tricted from usin ific o r e of the residence

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04

75-03-09-07. Application for and nontransferability of group child care
license.

1. An apphcatlon for license must be submitted to the eounty-ageney-in
authorized agent. Application

must be made in the form and manner prescribed by the department.

2. Fhe A license issued under this chapter is nontransferable and valid
only on for the premises indicated on the license. A-new

3. An application for a new license must be filed by—a-teensed-group
child-eare-home-or-faeility upon change of greup-child-care provider or

location.

4. Th artment_ may not i more than one child care licen r
resi . A residence means real prape at is fypicall as
single family dwelling. This applies to new licenses issued on or after

October 1, 2010. Existing operators will be exempt from this provision
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unti

ober 1, 201 r which tim opera will be i to

the requirements of this subsection.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996, amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04, 50-11.1-06.2, 50-11.1-07.
50-11.1-08

75-03-09-08. Duties of group child care operator provider.

1.

The eperater provider of a group child care heme—er—facitity is

responsible te-the-department for compliance with requirements set
forth in the standards and North Dakota Century Code chapter 50-11.1.

n-meeting-thisrespensibilitythe-eperater The provider shall ensure:

a.

b.

Establishment-of Establish the child care program;

An—epmfeeﬂeme—made Apply for a license for eaeh the group child

ef—eaeh—gfeap—ehﬂd-eafe-heme—ef—heﬂw Possess knowledqe or

Xperience in man ment and interpersonal r: nshi
Formulate written policies and procedures for the operation of the
r hi re;

Notify the authorized

agent of any major changes in the operation or in the ownership of

goeverning-bedy of the group child care heme-or-facility-and-of-any
staff-or-earegiver,_including staff member changes;

Maintenanee Maintain records of required enroliment, attendance,
health, and retated other required records;

asswtanees_elg_cx_a_Le_gs_qy_deslgm

Maintenanee—of Maintain necessary information to verify staff
members’ qualifications and to ensure safe care for the children in

the group child care heme-or-faeility,

Fhat Ensure the group child care heme-orfaeility is sufficiently
staffed at all times to meet the child and staff ratios for children
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e L

in attendance and that no more children than the licensed capacity
are served at any one time;

Fhat Ensure preadmission visits for children and their parents
are offered in-erder-that so the facility’s program, fees, operating
policies, and procedures can be viewed and discussed, including:

(1) An explanation of how accidents and illnesses may be desait
with handled; and

(2) Methods The methods of developmentally appropriate

discipline and developmentally—appropriate guidance
techniques that are to be used:;

(3) The process for reporting a complaint, a suspected licensing
violation, and suspected child abuse or neglect;

(4) Hiring practic nd personnel policies for staff members:
and

(8) Informing parents that they may request daily reports for
their child, including details regarding eating, napping, and
diapering;

__SMQIM. there are m—ptaee §1gne_ wrltten agreements with the
parents of each child that specify the fees to be paid, methods of
payment, and policies regarding delinquency of fees;

Parents—are—provided—upon-request—any Provide parents, upon
request, with progress reports on their children, and provide
unlimited opportunities for parents to observe their children while
in carerhowever—providing. Providing unlimited access does not
prohibit a group child care heme-erfaeility from locking its doors
while children are in care;

Parents-are-provided Provide parents with the name of the group

child care heme-or-facility’s-operator provider, the group child care
supervisor, staff members, and the emergency designee;

Fhe-reporting-of Report, as a mandatory reporter, any suspected
child abuse or neglect as requrred by North Dakota Century Code

sta#—te—heﬁdm‘e—tme-repeﬂing section 50—25.1-03:

Fhe-development-of-and Develop and ensure compliance with a
written policy and procedure for accountability when a normally
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unaccompanied child fails to arrive fer as expected at the program
group child care; and

©- D. Fhere-is-at-al-times-when-children-arereceiving-eare—& Ensure
whenever services are provided, that at least one staff member,

on duty who meets current certification requirements in basic
cardiopulmonary resuscitation by that meets the requirements
of the American heart association, American red cross, or other
stmitar cardiopulmonary resuscitation tralnlng programs approved

by the department, and is certified or trained in a first-aid-program

approved—by—the—department department-approv rogram to
provide first aid. Substitute staff are exempt from this requirement.
If a provider utiliz substitute or emergen ignee who is n

certified in cardiopulmonary resuscitation or first aid when no other

staff member who is certified is on duty, the provider shall noti

the parents of the date and time that the substitute or emergency
designee will be caring for the children.

2. If the operator-of-the-group-child-care-home-or-facility provider is also
the group child care supervisor, the eperater provider shall also meet
the qualifications of the supervisor in section 75-03-09-10.

3. The operator-ofa-facility provider shall report within-twenty-four-heurs to
the eeuafy-&metemr&e—eewﬁy—d*eeter—s—demgneee authorized agent

2. A death or serious accident or illness requiring hospitalization of a
child while in the care of the faeility group child care or attributable

to care received in the faeHity- group child care;
b. An injury to any child which occurs while the child is in th re of

he group chi re and which requires medical treatment;
C. Poisonings or errors in the administering of medication;
Closures or relocations of child care programs due to emergencies:
and
€. Fireth urs and explosi rin or on remise
hild care.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-09. Staffing requirements.
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The number of staff members and their use-sha#t responsibilities must
reflect program requirements, individual differences in the needs of the
children enrolled, and shatt may permit flexible groupings, if necessary.

The minimum ratio of earegivers-or-program staff members responsible
for caring for or teaching children to children in group child care must
be:

a. |f all children in care are children less than twenty-feur eighteen
months of age, one staff member may care for four children, a ratio
of .25 in decimal form;

b. If all children in care are children twenty-four eighteen months of
age to thirty-six months of age, one staff member may care for five
children, a ratio of .20 in decimal form;

C. If all children in care are children thirty-six months of age to four
years of age, one staff member may care for seven children, a ratio
of 142 .14 in decimal form;

d. If all children in care are children four years of age to five years of
age, one staff member may care for ten children, a ratio of .10 in
decimal form;

€. |f all children in care are children five years of age to six years of
age, one staff member may care for twelve children, a ratio of .08
in decimal form;

f. Ifall children in care are children six to twelve years of age, one staff
member may care for eighteen children, a ratio of .05 in decimal
form; and

g- If children in care are of mixed-age categories, the staff to child ratio
is calculated in accordance with subsection 6.

The eperator provider of a group child care home-or-faeility shall ensure
that the faeility group child care is sufficiently staffed at all times to meet

the child and staff ratios for children in attendance, and that no more
children than the licensed capacity are served at one time.

Ifach"d. Wi ":‘26‘:5 10 ‘;";G‘ which eaHire O et
usuat wit i is admi 0 roup child care, the child's
developmental age level must be used in determining the number of
children for which care can be provided.

Ghildren The provider shall ensure that children with special eonditions

needs requiring more than usual care and supervision shalt have
adequate care and supervision provided to them without adversely
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affecting care provided to the remaining children in the group child care

Fhe When there is a mixed-age group, the number of children in
each age category is multiplied by the corresponding ratio number,
converted to decimal form, and carried to the nearest hundredth. To
determine the number of earegivers staff members responsible for
caring for or teaching children necessary at any given time, numbers
of earegivers staff members for all age categories are added, and any
fractional earegiver staff member count is then rounded to the next
highest whole number whenever the fractional earegiver staff member
count amounts to thirty-five hundredths or more. If lower than thirty-five
hundredths, the fractional amount is dropped.

Children using the lieensed-faeility group child care for a McGruff safe

house, a block house, or a certified safe house program during an
emergency shalt are not be counted under this section.

History: Effective December 1, 1981; amended effective July 1, 1984; January 1,
1987, January 1, 1989; July 1, 1996; July 1, 1996, amendments voided by the
Administrative Rules Committee effective August 24, 1996; amended effective
January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 56-44-4+-62; 50-11.1-02.1, 50-11.1-04, 50-11.1-08

75-03-09-10. Minimum qualifications of group child care supervisor.

1.

A group child care supervisor must be an adult of good mentat-and
physical, cognitive, social, and emotional health;-eapable-of and shall

use mature judgment-and-shall-pessess-knowledge-and-experiencein

managemeﬂt—eﬂd—mteﬁpefsefm-fe{a&ensﬂps when making decisions
th f chi

The group child care supervisor shall meet at least one of the following
qualifications, in addition to those set out in subsection 1:

a. Abachelor’s degree in the field of early childhood education;

b. A bachelor’s degree with at least twelve semester hours or fifteen
quarter hours in child development, child psychology, or directly

related fields directly-related-thereto,

C. An associate of arts degree in the field of early childhood
development;

d. Certification Current certification as a child development associate

or similar status where-such-atocal—state—orfederal-certification
program-exists;
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Certification from a Montessori teacher training program;

At least one year of exclusive experience as a registered
self-declaration holder or licensed child care provider with positive
references from at least two parents whose children were in the
provider's care;

A high school degree or equivalency with certification of completion
in a secondary occupational child care program and at least one
year of exclusive experience working with young children, with
references from at least two individuals who either had their
children in the proevider’s group child care supervisor's care or
instructed the provider group child care supervisor in child care

programming; or

A minimum of one year of exclusive experience providing care to
three or more preschosel-age children, with positive references from
at least two parents whose children were in the previder's group
child care supervisor's care: or a_center director or teacher who

bserved the group child care supervisor's care of children firs
hand.

The group child care supervisor shall:

a.

Have current certification in basic cardiopulmonary resuscitation
by that meet requirements of the American heart association,
American red cross, or other similar cardiopuimonary resuscitation
training programs approved by the department; and

Be certified or trained in a department-approved program to provide
first aid.

The group child care supervisor shall certify attendance-at completion
of a minimum of ten hours of eeunty-approeved c_i_e_pgrtmgn;—,a_pprovg
training related to child care annually. The ten hours of training in the
first year following initial licensure must include a six-heur-course-in
basic-child-care-training department-approved ic child care cour
taken during the first three months of employment.

592



5. The group child care supervisor must be physiealty present in the heme
orfaeility group child care no less than sixty percent of the time when

children are in care.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-11. Duties of group child care supervisor. The group child care
supervisor shalt, ceextensive in collaboration with the group child care eperater
rovider, shall:

p - fvity Plan, supervise,
and conduct dally actlwtles |n the groug Chl|d care and

2. Ensure that earegivers staff members and children under the age of
eighteen shall have adult supervision in the group child care heme-or

faeitity at all times:;

<N Vi iver_orientation for new staff members and k
record of the items covered during orientation; and

Instruct each employee of the group child care of the process for
reporting a complaint, a suspected licensing violation, or a suspected

chi u r neglect incident.

>

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-12. Minimum qualifications for all earegivers staff members
responsible for caring for or teaching children. €aregivers Staff members shall:

1. Beatleast fourteen years of age, provided that each suehindividuat staff
member under age sixteen provides written parental consent for sueh
employment as a staff member, and the employment arrangements
comply with North Dakota Century Code chapter 34-07. A member of
the immediate family of the greup-child-eare provider may provide care
if sueh the family member is at least twelve years of age-;

2.
eere—fe&the—ehﬂdfenﬂndeﬁsupefwaeﬂ-mmgls_ugg_d_m
ognitive, so andmonhln r
when makin isions im h i fh' :
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3.

4,

[N

Receive orientation related to child care policies, emergency
procedures, special needs of children in care, and pregram group
child care activities during the first week of earegiving: work;

At Ensure that at no time pilaee a child is placed in an environment
that would be harmful or dangerous to & the child’s physical, cognitive,
social, or emotional health:;

Certify """""" Rt-COUNty-approvec HAE gted i 8
annualy: completion of a department-approved basic child care course
within their first three months of employment with the exception of

substitute staff and emergency designees;

hall i ff member’s own completion of rtment-approv
rainin lated to child care annually as set forth below:

a. A caregiver staff member working thirty te-ferty or more hours per
week shall certify a minimum of eight hours of esunty-approved

department-approved training annually-;

b. A earegiver staff member working fewer than thirty and at least
twenty te-thirty hours per week shall certify a minimum of six hours

of eounty-approved department-approved training annually-;

C. A earegiver staff member working fewer than twenty and at least
ten te-twenty hours per week shall certify a minimum of four hours

of eetnty-approved department-approved training annually-;

d. A earegiver staff member working less fewer than ten hours per
week shall certify a minimum of two hours of eeunty-approved

department-approved training annually-; and

€. An emergency backup—care—worker designee is exempt from
eounty-approved department-approved annual training-;_and

Ensure safe care for the children under supervision. Supervision
mean ff member r nsible for caring for or hing _chiidren
eing within sight or hearing range of an infant, toddler. or pres ler
at all times so the staff member is capable of intervening to protect
the health and safety of the child. For the school-age child, it means

a staff member responsible for caring for or teaching children being
il for istan nd care so that the child's health and saf

are protected.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 60-11.1-07, 50-11.1-08
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Drovnqu child care the volunteer shall meet the qualifications of a staff member
r for caring for or hing children and shall receive orientation for

a§§igneg tasks.

History: Effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-13. Minimum health requirements for all applicants,
operators, and staff members.

3- If the physical er—mental, cognitive, social, or emotional health
capabilities of an eperater applicant or a—earegiver—appears staff
member appear questlonable the department may reqmre the
individual to be—evalus £ S : -
fesaﬁ&prewded%ﬂh&depaﬁmen%wemﬂme_ce_oj_me__dmmﬁ
ability to provide the required care based on a formal evaluation. The

department is not responsible for the costs of any required evaluation.

4 2. While-children-are-in-eare; A staff members-shalt member or household
member may not use or be under the influence of any aleehot-of

rudgmeﬁt-a*eﬂﬁg illegal drugs or alcoholic beverages while caring for

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-1.1-08
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75-03-09-14. Minimum requirements for facility.

1.

The provider shall ensure that the group child care home—er—facility
must-be is properly lighted. If the lighting of the heme-erfaeility group
child care appears questionable, the department or
authorized aggn may requnre the epefater grgvndg to obtam addltlonal
lights se-that-am :
" ¢ for-el 'I ren! Nities.

Safe The provider shall ensure that safe and comfortable arrangements
for naps for enrolled children mustbe are provided.

a. The provider may allow a child to sleep or rest on the floor may-be
used only when the floor is carpeted or padded, warm, free from

drafts, and when each child has an individual blanket or sleeping
mat.

between-each-erib-or-cot—Aisles The provider §.th| ensure that
aisles between cots and cribs must-be are_a minimum space of two

feet [58.42 centimeters] and are kept free of all obstructions while
they cots and cribs are occupied.

C. There-must-be The provider shall ensure that there is a room
available, separate from the nap room, where an individual child
can go for supervised play if the child is unable to nap, so as not
to disrupt the other children’s rest.

d. A The provider shall ensure that a child who is in care between
the hours of eight p.m. and six a.m. shelt-have has an mdlvndual

sleeping place.

3. Water supply:

a. The provider shall ensure that the group child care home-or-facility
musthave has a drinking supply from a community water system

or from a source tested and approved by the state department of
health.

b. The group child care home—or—faeility must have hot and cold
running water. Het-water-heaters-must-be-turned-down-or-there
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 The water in

the faucets used by chlldren se—that—the—tempefatufe—ef—het—waief
must not exceed

one hundred twenty degrees Fahrenheit [49.2 degrees Celsius].

4. Toilet and tavatery sink facilities:

a.

Feitet The provider shall provide toilet and lavatery sink facilities

must—be—provided—and—must—be—econvenient which are easily
accessible to the areas used by the children and staff.

Toilets must be located in rooms separate from those used for
cooking, eating, and sleeping. A minimum of one tavatery sink
and one flush toilet must be provided for each fifteen children,
excluding those children who are not toilet trained. Two toilets must
be provided for each sixteen to eighteen children, excluding those
children who are not toilet trained.

Child-sized The provider shall provide child-si toilet adapters,
training chairs, or potty chairs mustbe-provided for use by children
who require them. Training chairs must be emptied promptly and
thoroughly cleaned and sanitized after each use.

At The provider shall provide at least one handwashing tavatery
must—be—provided sink per toilet room facility or diapering
area. Sanitary The provider shall provide sanitary hand-drying
equipment, individuat individually designated cloth towels, or paper
towels mustbe-provided near handwashing lavateries sinks.

step stools mustbe-provided
to allow standard-size toilets and lavateries sinks to be used by the

children or the provider shall ensure the availability of child-size
toilets and tavateries-must-be-provided sinks.

5. Sewage-and-wastewater-disposat:

&  Any The operator of a group child care heme-or-faeiity not on a

municipal or public water supply or wastewater disposal system

shall have-its ensure the group child care’s sewage and wastewater
system has been approved by the state department of health.
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History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-15. Minimum standards for provision of transportation.

eperator Prior to licensure, the provider shall establish a written policy
governing the transportation of children to and from the group child
care home-or-faeility, if the group child care home-er-facility provides
transportation. This policy must specify who is to provide transportation
and how parental permission is to be obtained for activities which
occur outside the group child care heme-or-facility. If the group child
care home—or-facility provides transportation, the operater provider
shall inform the parents of any insurance coverage on the vehicles.
Any vehicle used for transporting children must be in safe operating
condition and in compliance with state and local laws.

2. When transportation is provided by a group child care heme-orfacility,
children must be protected by adequate staff supervision, safety
precautions, and liability and-medieat insurance.

a. Child-and-staff-raties Staffing requirements must be maintained to
assure the safety of children while being transported.

b. A child may not be left unattended in a vehicle.

3. Children must be instructed in safe transportation conduct as
appropriate to their age and stage of development.

4. The driver shelt must be eighteen years of age or older and must comply
with all relevant federal, state, and local laws, _including child restraint
system laws.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-09-16. Minimum emergency evacuation and disaster plan.
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Each group-child-eare-home-or-faeility provider shall-within-ninety-days
of-the—date—of-initial-Hicensure—or—relicensure; establish and post an

emergency disaster plan for the safety of the children in care. Written
disaster plans must be developed in cooperation with the-authorities:
local emergency managemen ncies. The plan must inc

a. Emerqencv procedures mcludlnq the availability of emergency
f W. d first- i

b. What will be done if parents are unable to pick up their child as a
result of the emergency; and
C. What will be done if the group chi reh ere ted orm

close as a result of the emergency.

Fire and emergency evacuation drills must be performed in accordance
with the local fire department’s guidelines.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-09-17. Fire inspections.

.

rovider shall ensure that annual fire inspections must-be
are completed by local or state fire authorities en for all faeiities group
ghlld ggreg in WhICh care is provnded to seven g_qu or more chlldren

eperater and upon feefhﬂes any grogp c llgj care provudlng care for any
number of children in homes which are manufactured or mobile homes,

in apartment buildings, homes in which care is provided to children in
basements, and in homes that have alternative heating devices, such
as wood burning stoves, propane heaters, or fireplaces. The eperater
provider shall have eerreeted any code violations noted by the fire
inspector corrected and shall file reports of the inspections and any

corrections with the eeunty-ticensing-ageney authorized agent.
The group-chitd-care-home-er-faeiity provider shall provide:

a. The toeat fire inspector’s written statement of compliance with the
local fire code, if there is one; or

b. The toeal fire inspector's written statement that the group child
care heme-or-faeility has been inspected and that the inspector is
satisfied that the facility meets minimum fire and safety standards:
of.
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The provider shall ensure that the group child care heme-er-facility-shalt

be is equipped with sufficient smoke detectors and fire extinguishers,
as recommended by the local fire department or state fire marshal.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-18. Minimum sanitation and safety requirements.

1.

In facilities other than an occupied private residence with license
capabilities of thirteen up to eighteen children and where meals are
prepared, the provider shall ensure that the state department of
health shall-eonduet conducts an annual inspection. If only snacks
or occasional cooking projects are prepared, a state department of
health inspection is not required. The provider shall correct any co
violations noted by the health inspector and shall file reports of the
inspections and corrections made with the authorized agent.

Greup The provider shall ensure that the group child care heme-or
facility bathroom lavateries sinks, toilets, tables, chairs, and floors st
be are cleaned daily. Cots and mats, if used, must be maintained in a
clean, sanitary condition.

The provider shall ensure that the group child care home-or-facility’s

building, grounds, and equipment must-be are located, cleaned,
and maintained to protect the health and safety of children. Routine
maintenance and cleaning procedures must be established to protect
the health of the children and the earegivers staff members.

Caregivers Staff_ members and children shall wash their hands,
according to recommendations by the federal centers for disease
control and prevention, before preparing or serving meals, afternose
wiping; after diapering, after using toilet facilities, and after any other
procedure that may mvolve contact wuth bod|ly ﬂwds Hand soap
and te st-be-¢ owels-must-be

pfewded—daﬂy sani h nd-d ing equipm nt individu

h towel r towels m available at each sink.

indeor The provider shall ensure that indoor and outdoor equipment

toys, and supplies must-be are safe, strong, nontoxic, and in good
repalr AH ThELDI'OVIdeT shall ensure that all toys must—be—eealy
anat e i : s and




10.

i

12.

nt are kept clean and in sani ndition. an her
toys that are not readily cleanable must be sanitized as much as
SSi without damaging the integri r ional va f th
item.

The provider shall ensure that the group child care heme-er-faciity's

ground areas mustbe are free from accumulations of refuse, standing
water, unprotected wells, debris, flammable material, and other health
and safety hazards.

Garbage-mustbe The provider shall ensure that garbage stored outside

is kept away from areas used by children and is kept in containers
with tight lids—made-ef nencembustible-materials. Open burning is

not permitted. The provider shall keep indoor garbage in covered

ntainers. The provider m low pa in n
waste containers.
Exterior The provider shall ensure that exterior play areas in close

proximity to busy streets and other unsafe areas mustbe are contained;
or fenced, or have natural barriers, to restrict children from those unsafe

areas. Outdoor play areas must be inspected daily for hazards and
necessary maintenance.

rovider shall ensure that ntial hazards, ineluding
such _as noncovered electrical outlets, guns, household cleaning
chemicals, uninsulated wires, medicines, and poisonous plants;—and

epen—sfaifways—may are not be accessible to yeuﬂg children. Guns

mustbekept Th vider shall k ition in locked
storage, each separate fromemmuﬁftfenthe other ors gll use tngger
locks must—b . it - ed—stors
sepafate—#em—aﬂ—ﬁfeafms h r w

n ngerous sportin ui m nt uch w n [TOWS, ar n

accessible to children.

tndoer The provider shall ensure that indoor floors and steps may
are not be slippery ef and do not have splinters. Steps The provider

shall ensure that steps and walkways must-be are kept free from
accumulations of water, ice, snow, or debris.

Hlevated The provider shall ensure that elevated areas, suech—as
including stairs ef and porches, must have railings and safety gates

where necessary to prevent falls.

The greup—child—ecare-operater provider shall take steps to keep the
group child care heme-er-facitity free of insects and rodents. Chemicals

for insect and rodent control may not be applied in areas accessible
to children when chlldren are present ln the group child care heme

or-faeility. nt m n_chi

ren rm'ssi n.

601



13.

14,

18.

16.

17.

18.

19.

Exit The provider shall ensure that exit doorways and pathways meay
are not be blocked.

tight The provider shall ensure that light bulbs in areas used by children
must-be are properly shielded or shatterproof.

Gombustible The provider shall ensure that combustible materials must
be are kept away from light bulbs and other heat sources.

Fhere-mustbe The provider shall ensure adequate heating, ventilation,
humidity, and lighting for the comfort and protection of the health
of the children. All heating devices must be approved by local fire

thorities. During the heating season when the group child care is
occupied by children, the room temperature must not be less than

sixty-five degrees Fahrenheit [18 degrees Celsius] and not more than
seventy-five degrees Fahrenheit [24 degrees Celsius].

Alt A provider shall ensure that all group child care buildings erected
before January 1, 1970, which contain painted surfaces in a peeling,
flaking, chipped, or chewed condition in any area where children may
be present, must have these painted surfaces repainted or must shall
submit evidence that the surfaces paints or finishes do not contain
hazardous levels of lead-bearing substances. For the purposes of
this chapter, "hazardous levels of lead-bearing substances" means
any paint, varnish, lacquer, putty, plaster, or similar coating of
structural material which contains lead or its compounds in excess of
seven-tenths of one milligram per square centimeter, or in excess of
five-tenths of one percent in the dried film or coating, when measured
by a lead-detecting instrument approved by the state department of
health.

Persenal The provider shall ensure that personal items, including

combs, pacifiers, and toothbrushes must-be, are individually identified
and stored in a sanitary manner.

8. The provider sh nsure that onl o nd small
that are_contained in an aguarium or other approved enclosed
iner are present in_areas i hildren. Wir
ren rov ontainers. Other indoor nd animals must
restricted by a solid barrier and must not be essibl
children. The department may restrict any pet or animal from the

premises that may pose a risk to children.
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The provider shall ensure th imals _ar intai in
health and are appropriately immunized. Pet immunizations must

be documented with a current certificate from a veterinarian.

(=

C. ggguggrghallggggpagtsggg ware of the presence of
nd animals in th
d. The provider shall noti rents immedi if a child is bitten or
scratched and skin is broken.
€. A staff member responsible for caring for or ing children sha
osely all conta n_pets or anim nd children.
The staff member shall immediately remove the pet if the pet or
animal shows signs of distress or the child shows signs of treating
h t or animal inappropriat
f. The provider sh nsure th t feedi ish n
itter are not present in any food preparation, f r
or serving areas. The provider shall ensure that pet and animal
feeding dishes and litter boxes are not placed in areas accessible
to children.
4. The provider sh nsure that indoor an oor i
ildren mu fr f animal excrement.
h. The provider shall ensure that the chi reis in compliance with

applicable state and local ordinances regarding the number, type,
and health status of pets or animals.

20. ‘Wading Staff members responsible for caring for or teaching children
shall strictly supervise wading pools used by the group child care heme
or-facility-must-be-strictly-supervised and mustbe-emptied-and-cleaned

shall empty, clean, and sanitize wading pools daily.

21. All swimming pools used by children must be approved annually by the
local health unit.

History: Effective December 1, 1981; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 56-++4-622; 50-11.1-04,_50-11.1-07,
50-11.1-08

75-03-09-19. Minimum requirements regarding space.
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9.

[

Each group child care heme-or-faeility shall provide adequate indoor
and outdoor space for the daily activities of all children in-attendanee

within the licensed capacity of the group child care.

There must be a minimum of thirty-five square feet [3.25 square meters]

of appropriate indoor space per child in the group child care. Indoor
considered mu xcl athroom ntri

ing to outdoor exits, ar 0 i rniture or liances tha

children should not play on or under, and space that children are not

permitted to occupy.

There m e a minimum of seventy-fiv uare fi 6.97 ar
r f a ri outdoor play space per child for the gr

hi re. If availabl r pla ce does not mm

the licensed capacity of the group child care at one time, the total

appropri tdoor vailable m no less than th

number of children in the largest class or gro f the gro hil

care multipli V -five re feet [6.97 re meters]. Th

provider shall prepare a written schedule of outdoor playtime which
limits the use of the play area to its capacity, giving each class or group

an ni lay outdoors daily.

History: Effective December 1, 1981; amended effective January 1, 1987,
September 1, 1990; July 1, 1996; July 1, 1996, amendments voided by the
Administrative Rules Committee effective August 24, 1996; amended effective
January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-20. Program requirements.

1.

The group child care heme—or—facility-operater provider shall have
a program of daily individual or small group activities appropriate to

the ages and needs of the children in the group child care heme-er
faeility. The program must include activities which foster sound social,
intelleetuat cognitive, emotional, and physical growth, and the program
must be developed with consideration of parental input. A written
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daily routine including mealtimes. rest times velopmenta

appropriate activities, free play. and outside time must be available

0 paren Th ily routine m flexi enough t w_for
ntane iVi ropriate.

The provi hall ign the program mustbe-designed with intervals

of stimulation and relaxation, and a balance between periods of active
play and quiet play or rest. The daily routine must be written, but subject
to change. The daily routine must foster the development of good health
habits and self-discipline, adequate indoor and outdoor play, rest, and
sleep, with sufficient time and opportunities for various experiences.

The program must provide a variety of educational experiences for all
ages of children served with an adequate supply of safe play equipment,
toys, and materials for indoor and outdoor activity. Each heme-or-facitity
shalt group child care must have enough play materials and equipment
so that-at-any-one-time; each child in attendance may be individuatty

involved individually or as a group.

Areas used for napping must provide an opportunity for undisturbed

rest. Nepping The provider shall set napping schedules mustbe-set for
children jn consultation with their parents, according to the children’s
ages; and needs;eand-the-parents-wishes.

At the time of enroliment, the greup-ehitd-eare-superviser provider shall
meet with the parents to discuss the ehildren's child’s habits, activities,

and schedules while at home and in school and the parent’s special
eeneern concerns about the ehildrens child’s past and future behavior
and development. The provider shall design the schedule and activities
mustbe-designed to complement and supplement the ehildren’s child’s
experiences at home or in school.

The group child care superviser provider shall contact parents to
exchange information concerning the child and any concerns about the
health, development, or behavior of the child. These concerns must be
communicated to parents promptly and directly.

ff _ members shall str rsonal hygiene practices
appropriate for a child’'s age and development mustbe-stressed.

Each child’s cultural and ethnic background and primary language or
dialect must be respected by the earegivers staff members.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08
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75-03-09-21. Minimum standards for food and nutrition.

1.

e 5

4 6.

6- 8.

When the eperator provider is responsible for providing food to children,
the food supplied must meet United States department of agriculture
standards and must be properly prepared, sufficient in amount,
nutritious, varied according to the diets of the children enrolled, and
served at appropriate hours. Food that is prepared, served. or stored
in the group child care must be treated in a safe and sanitary manner

with safe and sanitary equipment.

When parents bring sack lunches for their children, the eperater-may
provider shall supplement lunches, as necessary, to provide nutritious
and sufficient amounts of food for children; and shall provide adequate
and appropriate refrigeration and storage as required.

& Children in care for more than three hours shall receive either a
snack or meal, whichever is appropriate to that time of day.

Ghitdren The provider shall serve nutritious meals to children in care

during any normal mealtime hour shall-be-served-food-appropriate-to
that-time-of-day.

ovider shall serve snacks to children |n care afterschool

When the operator provider is responsible for providing food to
chlldren menus must be pfepared posted on a ally weekly basus

information The provider shall consider information provided by the

children’s parents as to their eating habits, food preferences, or special
needs mustbe-considered in creating the feeding schedules and in the
tailoring ef menus.

Children The provider shall be—served serve snacks and meals fo
children in a manner commensurate with their age, using appropriate
foods, portions, dishes, and eating utensils.
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7 9. Children The provider or staff member may be-eneeuraged encourage
children to eat the food served, but the provider or staff member may not

be-subjected-to-coereion coerce or foree-feeding force-feed children.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-09-22. Records.

1. The provider shall keep a copy of this chapter on the premises of the
group child care and shall make it available to staff members at all times.

2. The group—child—ecare—home—or—faeility provider shall maintain the

following records:

a.

b.

The child’s full name, birthdate, and current home address;

Names Legal names of the child’s parents erlegal-guardian, and
the business and heme personal telephone numbers where those

individuals-may they can be reached,;

Names and telephone numbers of individuals who may assume
responsibility for the child if the individual individuals legally
responsible for the child may-net cannot be reached immediately
in an emergency;

A written statement from the parents erdegat-guardian authorizing
emergency medical care;

Names and telephone numbers of individuals authorized to take
the child from the group child care heme-or-faeitity,

Verification that the child has received all immunizations
appropriate for the child's age, as prescribed by the state
department of health, or have on file a document citing that the
child is medically exempt or exempt from immunization sed
on religious, philosophical, or moral beliefs, unless the child is a
drop-in or sechoot-aged school-age child; and

A current health assessment or a health assessment statement
completed by the parent, obtained at the time of initial enroliment
of the child;—that which must indicate any special precautions for
dlet med|cat|on or actnvﬁy—must—serve—as—ewdenee%hat—a—ehﬂd—fe

hlS asse§smen1 must be completed annually

607



3.

2 4.

The provider must verify the identification of the child through official
documentation such as a certified birth certificate, certified school
records, passport, or any other documentary evidence the provider
onsiders appropria roof of identity and shall comply with North

Dakota Century Code section 12-60-26.

Alt The provider shall ensure that all records, photographs. and
information maintained with respect to children receiving child care

services must-be are kept confidential, and that access must-be is
limited to staff members, the parents;-ertegal-guardian of each child,
and to the following, unless otherwise protected by law:

a. Autherized-county-ageney The authorized agent and department
representatives;

b. Individuals having a definite interest in the well-being of the children
concerned and who, in the judgment of the department, are in a
position to serve the children'’s interests should that be necessary;
and

€. Individuals who possess a written authorization from the child’s

parent erlegat-guardian. The group child care heme-er-faeility shall

have a release of information form available and shall have the form
signed prior to the release of information.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1. 2010.
General Authority: NDCC 50-11.1-08

Law implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07,50-11.1-08

75-03-09-23. Discipline - Punishment prohibited. Dlsregard of any of

the followmg dlsclplmary rules or any discipli nary measure resulting in physical o
emotional injury, neglect. or abuse to any child is grounds for denial or revocatlon

1.

The group child care home-er-facility must—within-ninety-days-of-the
date-of-initieH-icensure-or-relicensure have a written policy regarding
the discipline of children thaf—must—bemfefpfeted—te The provider shall

provide the policy to, and discuss the policy with, staff members before
the group child care home-orfaeility begins operation or before staff

members begin working with children.

Discipline must be constructive or educational in nature and may
include diversion, separation from the problem situation, talking with
the child about the situation, praise-for praising appropriate behavior,
and or gentle physical restraint, such as holding. €hildren A child may
not be subjected to physical harm, fear, or humiliation.

608



3. Authority to discipline may not be delegated to er children nor may
discipline be aceemptished administered by children.

4. Separation, when used as discipline, must be brief-and appropriate to
the child’s age development and circumstances. Ary The child must be
in a safe, lighted, well-ventilated room within sight or hearing range of

ff member responsible for caring for or i i A
A staff member may not isolate a child may-retbe-isetated in a locked
room or closet.

5. A child may not be physieatty punished for lapses in toilet training.

6. s

members §1§ff mgmbg may not use vgrbal abu§gg make derogatory
remarks about the Chlld the child’s famlly, race, or rellglon nor-yse
orofe il : . e8 age when

nahdrlnh n fh'

7. A ff member may not rofane, thr in r
ive lan in the presen f a chi

8. A ehild staff member may not be-feree-fed; force-feed a child or coerce
a child to eat unless medically prescribed and administered under a

phymemn—s medical provider's care.

8- 9. Deprivation A staff member may not use deprivation of meals may-nrot
be-dsed or snacks as a form of discipline or punishment.

9: 10. A staff member, h hold member, or an r in_or at th
group child care may not kick, punch, spank. shake, pinch. bite, rough

andlg, §tr|ke, mechanlgally re§tra|n, or physncglly mal:rga child mey

11. A staff member may not force a child to ingest substances that would
cause pain or discomfort, for example, placing soap in the mouth of a
hi eter the child from biting other childr:
12, §§aff member may not withhold active pla y rom a gnug gg a form of
ine or puni beyond a brief f

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-24. Specialized types of care and minimum requirements
therefor.
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1.

Infant care.

a. Environment and interactions.

(1) A group child care heme-er-faeility serving children from birth
to twenty-four twelve months shall provide an environment
which protects the children from physical harm and-+s-retse

otrorarn—anu

. C O B . C

(2) The provider shall ensure that each infant receives positive
stimulation and verbal interaction with a staff member

r nsible for caring for or teaching children, or emergenc
ignee, such as being held. rocked, talked with, or sung to.

’ : |

(3) The staff members responsible for caring for or teaching
children, or emergency designee. shall respond promptly
to comfort an infant’s or toddler’s physical and emotional
distress.

(a) Especially when indicat ing or due to condition

such as hunger, fatigue, wet or soiled diapers, fear,
teething, or illness; and

(b) Through positive actions such as feeding, diapering,
holding, touching, smiling, talking, singing, or eye
contact.

b- (4) Nonwatking—echildren The provider shall ensure that infants

have the-opportunity frequent and extended opportunities
during each day for freedom of movement, including creeping

or crawling in a safe, clean, open, and uncluttered area.
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(9)

ff members r ible for caring fi
m ke children rs or to other are ithin the gro

child care for a part of each day to provide some change of

physical surroundings and to be with other children.

When a child is awake, staff members may not confine the
child to a cri ri r other equipment for longer
han nty min king in nsideration the child’
emotional state.

The provider shall ensure that infants are not shaken or
jostled.

The provider shall ensure that low chairs and tables or high

chairs with trays must be provided for mealtime for infants no
longer being held for feeding. High chairs, if hav

a wi n f r

Th rovider sh nsure th mometers ifier

teething toys, and similar objects are cleaned and sanitized

n uses. Pacifiers may n r

b. Feeding.

F Q)

ke (2)

infants—must—be The provider shall ensure that infants

are provided ege-appropriate developmentally appropriate
nutritious foods. Only breast milk or iron-fortified artificiat

mill—meeting-therequirements-of the-tnfant FormutaAct-of

et-seq}; infant formula may be fed to infants less than six
months of age, unless otherwise instructed in writing by the

infant’'s parent or medical provider.

infants—must-be The provider shall ensure that infants are
fed only the specific brand of artificial-baby-mitk iron-fortified
infant formula requested by the parent. Staff members shall

611



E (3)

m: (4)

- (9)

o (6)

p- (1)

use brand-specific mixing instructions unless alternative

mixing instructions;-based-upen-directions-of are directed by
a child’s physician-are-provided medical provider.

Mixed-formulain-single-betiles-or-batehes; The provider shall
ensure that mixed formula that has been unrefrigerated more

than one hour—mustbe is discarded.

Frozen The provider shall ensure that frozen breast milk
must-be is thawed under cool running tap water; or in the

refrigerator in amounts needed. Unused, thawed breast milk
must be discarded or given to the parent at the end of each
day.

An The provider shall ensure that an infant may is not be fed
by propping a bottle.

Gereal The provider shall ensure that cereal and other
nonliquids or suspensions may are only be fed to an infant
through a bottle on the written orders of the child’s physician

medical provider.

The provider shall ensure thata

staff member responsible for caring for or teaching children is

within sight and hearing range of an infant unattended during

the infant’s feeding or eating process.

& (1)

Fhere—must—be The provider shall ensure that there is
a designated cleanable diapering ares station, located
separately from food preparation and serving areas in the
group child care heme-orfascitity if children requiring diapering
are in care. Diapers-mustbe

The provider shall ensure that diapers are changed promptly
when needed soiled or wet and in a sanitary manner. infants

Diapers must be changed on a elteanabte nonporous surface

area which must be thoreughly cleaned with-detergent-and
sanitized and disinfected after each diapering.

Soited The provider shall ensure that soiled or wet dispesable
diapers must-be are stored in a sanitary, airtight covered
container separate from other garbage and waste until
removed from the group child care heme-or-facitity.

Sleeping.
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(9)

The provider sh nsure that infan r ed on their
back when sleeping to lower the risk of sudden infant death
ndrom nless the infant’ r ha Vi n

from the infant's m i
infant'’s f must remain uncovered when ing.

The provider shall ensur: inf i ib wi
firm mattress or in a portable crib with the manufacturer’s pad
hat m nsumer pro f mmission stan

The prowder shall ensure that if an infant falls asleep while

not in a crib or le cri |nfnmt mov
immedi to a crib or port

Water I f illow re n

other soft surfaces are prohibited as infant sleeping surfaces.

The provider shall ensure that all items are removed from the

crib or portable crib, except for one infant blanket and security
item that not a risk of suff ion to the infant.

The provider sh nsure that m h ar

ightly fitted. The provider sh nsure that sh n

mattress pads are changed whenever they become soiled
or wet, when cribs are used by different infants, or at least
weekly.

The provider sh re th h infant h n_individ
infant blanket.

Th vider shall h r obj hung over an

infant cr|b or poﬂablg gﬂb mg§1 be held securely and be of
S|ze and welght that would not |n|ur§ an infant if the toy or

ac n falls or if fan n th

The provider sh heck on sleeping infa v fifteen
min r have a monitor in the room with th ing infant.

2. Night care.

Any group child care heme—or—faeility offering night care shall
provide program modifications for the speeiat needs of children

and their parents during the night.

In consultation with parents, special attention must be given by

the earegiver staff member responsible for caring for or teaching

children to provide a transition into this type of care, appropriate to
the child’'s emetional needs.
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When The provider shall encourage parents to leave their children
in_care or pick them up before and after their normal sleeping

period when practical, ehitdren-mustbe-left-for-care-and-picked-up

before-and-after-theirnormat-sleeping-period to ensure minimal
disturbance of the child during sleep, but with consideration must
be given to the parents parents’ work schedule.

Preschool-age-childrern—must-be The provider shall ensure that
children under the age of six are supervised directly when bathing.

Gomfortable The provider shall ensure that comfortable beds, cots,
or cribs, complete with a mattress or pad, must-be are available:

and the provider shall ensure:

(1) Pillows and mattresses must have clean coverings.

(2) Sheets and pillowcases must-be are changed as often as
necessary for cleanliness and hygiene, at least weekly.

(3) Ifbeds are used by different children, sheets and pillowcases
must-be are laundered before use by other children.

(4) Each bed or cot must-have has sufficient blankets available.
The ehild-care-home-or-facitity provider shall require each child

in night care to have night clothing and a toothbrush marked for
identification.

For a group facilities child care not operating out of an occupied
private residence, the staff members responsible for caring for

or teaching children must be awake and within listening-distance
eanng range during sleeping hours in-erder to provide for the

needs of children and fo respond to an emergency. Fhis-provisior
does-not-apply-te-group-homes:

3. Drop-in group child care hemes-or-facilities.

a.

If a group child care home—or—facility serves drop-in children,
schoolchildren, or before-school and afterschool children, the
group child care home—or-facility must be sufficiently staffed to
effectively handle admission records and explain the policies
and procedures of the program and to maintain the proper staff

member to child ratio.

The g_gxgg_jhaj_g_nﬂm_th_aung program mustrefleet reflects the
speeial individual needs of the ch||dren who are provided drop-in

service care.
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C. Admission The provider shall ensure that records secured
must comply with all enrollment requirements contained in
section 75-03-09-22, except the immunization verification record
requirement.

d. Admittanee The provider shall ensure that admittance procedures
must provide for a period of individual attention for the child ir-erder

to acquaint the child with the group child care home-or-faeility, its
equipment, and the staff members.

€. A group child care heme-er-faeiity may not receive drop-in care
or part-time children who, when added to the children in regular
attendance, cause the group child care heme-orfaeility to exceed
the total number of children for which the group child care heme-or

facility is licensed.

4. Aprovider shall ensure that a group chi re serving only drop-in
children complies with this chapter but is exempt from the following

provisions:

4. Subsection 5 of section 75-03-09-20, subdivision f of subsection 2
of section 75-03-09-22. and subsection 1 of section 75-03-09-25.

b. Agroup child car ing only drop-in_ care children is exempt from
the outdoor space requirements.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-09-25. Minimum requirements for care of ehildren a child with

special needs. When A provider shall make appropriate accommodations, a
required by the Amgngang w:;h Dlsab!lmes Act, gg mgg]; thg ngggg of chlldren W|th

special needs are-8

rneeds. The provider shal recelve documentatlon of the ch |d'§ §geg|gl needs from

h rent upon the chi nrolimen

1. When ehildrer a_child with special needs are is admitted, the group
child care supervisor shall consult with the child’s parents, and with
the parent’s permission, the child’s source of professional health care,
or, when appropriate, other health and professional consultants to gain

. _The provider shall

receive a written he h r nfrmh hild’ i rovider or
rent with informati d to the chi ial n h

descnptlon of the spemal needs. definition of the diagnosis, and general

information for emergen nd requir: h m

and procedures.
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2. caregivers The provider shall ensure staff members responsible for
caring for or teaching children receive proper instructions as to the

nature of the child’s disability special needs and potential for growth
and development.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-09-26 Mmlmum prowsmns regardmg emergency care for
children. W ety i he The
group child care hemeﬁf-faerh’ey—ehaﬂ mg_; have written plans to respond to iliness
and emergencies, including burns, serious injury, and ingestion of poison. Parents
The provider shall ensure that parents of enrollees mustbe are advised of these
plans. Plans must previde-fer:

1. stabli mergency r: nse procedures:;

2. The Provide accessible posting of emergency response procedures-
and require training for all staff members concerning those emergency

rocedures;

3. The Require the availability of at least one working flashlight;

4. At Require at least one state—department—of—hesith-approved
department-approved first-aid kit maintained and kept in a designated
location, inaccessible to children, yet readily accessible to earegivers:

staff members at all times:

5. A Provide a working telephone line immediately accessible to the
earegivers staff members with a list of emergency telephone numbers
aceessibly conspicuously posted adiacentto-the-telephone-;

6. Response Require a plan for responding to minor ilinesses and minor
acci gent when chlldren are eered—fef in the ggre of the group chlld care

eare—aﬁe+ned%eaﬂen:;

7. Written Require written permission to dispense medication and proper
instructions for the administration of medication obtained from the
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parentf of a child in the group child care heme-er-faeility who requires
medication.

a. Medications Medication prescribed by a physieianr medical provider
must be accompanied by the physieians medical provider’s written
instructions as to dosage and storage, and labeled with the child’s
name and dated date.

b. Medications Medication must be stored in an area inaccessible to
children, and medieations medication stored in a refrigerator must
be stored collectively in a spillproof container.

C. A The provider shall keep a written record of the administration

of medication, including over-the-counter medication, te for
each child must-be—kept. Records must include the date and
time of each administration, the dosage, the name of the staff
member administering the medication, and the name of the child.

Completed The provider shall include completed medication

records mﬁst—be—rneluded in the Chlld S record—Fef—qupeees—ef

Fhedesignation—of Require a supervised temporary isolation area
designated for a child who is too ill to remain in the group child care
or who has an infectious or contagious disease, with the following
procedures being followed when those signs or symptoms are
observed:

a. Parents are notified immediately and asked to pick up their child;
and

b. First aid is provided and medical care is sought, as necessary-;

by—aﬁ—adﬁk-whe-femaiﬁedn sour f'mre health services
available to the group child care, including:

a A rrange n for emergency medi in whi r
of h enroll hild i vi f rran nt; an

b. Provisions for emergency tran tion ifically th hen
child is to be brought to another place f n re, an adult

staff member responsible for caring for or teaching children shall
remain with the child until medical personnel assume responsibility

for the child’s care and until the parent er-egal-guardian-arrives: or
emergency contact is notified;
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10. Peactices—in—whieh Establish and implement practices in accordance
with guidance obtained through consultation with local or state
department of health authorities regarding the exclusion and return of
chlldren w:th lnfectlous or communlcable condmons afe—exe}uded—ffem

The operator my obtain
this guidance directly or through current publlshed materials regarding
exclusion and return to the group child care heme-or-faeility-; and

11. Require that the group child care operator inform parents in writing of
any first aid administered to their child within twenty-four hours of the

incident, and immediately noti rents of any inj which requir
emergency care beyond first aid, and require each injury report to be

made part of the child’s record.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 56-14-1-674—56-1+-1-0#2 50-11.1-01, 50-11.1-04,
50-11.1-08

75-03-09-27. Effect of conviction on licensure and employment.

1. A-group-child-eare-home-or-facility-operator An applicant or provider
may not be, and a group child care heme-er-faeility may not employ
or allow, in any capacity that involves or permits contact between
the empleyee emergency designee, group child care supervisor.

staff member, or household member and any child cared for by the
group child care heme—arfaahfy—aﬁ—mdwtdﬁa{, a provider, emergency

designee, group child care supervisor, staff member, or household

member who has been found guilty of, pled guilty to, or pled no contest
to:

a. An offense described in North Dakota Century Code ehapters
chapter 12.1-16, homicide; 12.1-17, assaults - threats -
coercion -_harassment; eorf 12.1-18, kidnapping; or 12.1-27.2,
sexual performances by children; or in North Dakota Century
Code sections section 12.1-20-03, gross sexual imposition;
12.1-20-03.1, continuous sexual abuse of child: 12.1-20-04,
sexual imposition; 12.1-20-05, corruption or solicitation of minors;
12.1-20-05.1. luring minor: mputer or other ronic means;
12.1-20-06, sexual abuse of wards; 12.1-20-07, sexual assault;
12.1-22-01, robbery; or 12.1-22-02, burglary, if a class B felony
under SUblelSlOﬂ b of subsectlon 2 of that section; Nerth-Daketa

er—Neﬁh—Baket&—Gentﬁfy—eede—see&eﬁs 12 1-29 01, promotmg
618



prostitution; 12.1-29-02, facilitating prostitution; ef 12.1-31-05,
child procurement; or an 14-09-22, abuse or neglect of a child:

An offense under the laws of another jurisdiction which requires
proof of substantially similar elements as required for conviction
under any of the enumerated—North—Dakota—statutes offenses
identified in subdivision a; or

[=

b- c. An offense, other than an offense identified in subdivision a or

jw

>

b, if the department in the case of a group child care heme—or
icant, provider, or gr hi ervisor,

facility-operator
or_household member, or the gfeup—emld—eafe—l'wme—af—faeﬂfty

operater provider in the case of an—employee a_staff member
or emergency designee, determines that the individual has not

been sufficiently rehabilitated. An_offender’ mpletion of

riod of five years r final dischar: rr from any term
of probation, parole, or other form of community corrections or
mprlsonment without subsequent charge or conviction, is prima
f evi f sufficient reh ion.

Th m rmin h ffen in
subdivisions a and b of subsection 1 have a direct bggnng on the
applicant’s, provider's, emergency designee’s, or staff member’s ability

rve th ica rovider, emergen ign r staff mem

In the case of a misdemeanor simple assault described in North Dakota

entu e ion 12.1-17-01, or ivalen nduct in another
jurisdiction which requir roof of su i similar elements
as required for conviction, the department may determine that the
individual h n sufficiently rehabilit if fiv rs have e ed
r fin ischar r rel fr any term of pr ion r
or other form of community corrections or imprisonment, without

subsequent conviction.

child-care-home-or-facility J_pLO_\_I_Ldg_ shaII establlsh wntten polncnes
and engage in practices that conform to those policies to effectively
implement this section before the hiring of any staff.
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5. If the department determines that a criminal history record check
s ri in_North Dakota Centu ode section 50-11.1-06.2 i

appropriate, the department may excuse a person from providing
fingerprints if usable prints have not been obtained after two sets of
prints have been submitted and rejected. If a person is excused from
roviding fin rints, the department ma nduct statewide crimin
history record investigation in any state in which the person lived during
the eleven years preceding the signed authorization for the background

check.

History: Effective December 1, 1981, amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; Qctober 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-14-1-03 50-11.1-01, 50-11.1-04, 50-11.1-06.1
50-11.1-06.2, 50-11.1-07, 50-11.1-08, 50-11.1-09

75-03-09-28 Chlld abuse and neglect detemmaﬂens dQCI§IQnS a

i : i Piees-€ d A provider
hall gngure safg care for the chlldren receivi ng services in the provider’s group
child care. If a services-required decision made under North Dakota Century Code
chapter 50-25.1 exists, indicating that any a child has been abused or neglected by
& an applicant, provider, emergency designee, staff member, or household member,
that decision has a direct bearing on the applicant’s or provider’s ability to serve
the public in a capacity involving the provision of child care and the application

r license m ni r revoked. If a services-required determination under
Dakot n de chapter 50-25.1 and under chapter 75-03-19 exi
indicating that individuat any child has been abused or neglected by the applican
rovider, r design ff m r, or household member, the applican
or provider shall furnish information satisfactory to the department, from which the
department meay can determine the applicant’s, provider's, emergency designee's,

or staff member’s edrrent ability to provide care that is free of abuse and neglect.
The department shall furnish the determination of current ability mustbe-furnished
to the gfeup—ehﬂd—eafe—epefeter applicant or provider and to the regional director
of the human service center or the regional director’'s designee for consideration
and action on the group child care application or license. Each applicant, provider,
emergenc ign nd st r_in the group chi I mplet

department-approved authorization for background check form no later than the

firstd fem nt. sehold members over the of ve must complet
a department-approved authorization for background check form at the time of
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application or relicensure or upon obtaining residence at th ion of the gro

child care.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-04, 50-11.1-08

Law Implemented: NDCC 50-11.1-01. 50-11.1-04, 50-11.1-07, 50-11.1-08;

56-1+-1+-69

75-03-09-29. Alowable—timeperiods—for—eorrection Correction of

y

N

2 3.

Befiecienetes Within three business days of the receipt of the correction
rder, the provider shall noti f h child receivi rea
the group child care that a correction order has been issued. In addition
to providing noti h rent of h _child, the provider sh S
h rrection order in a conspicuou ion within facility until th

violation has been corrected or for five days, whichever is longer.

Violations noted in a correction order must be corrected:

a. For a violation of section 75-03-09-09, section 75-03-09-23,

subsection 9 of section 75-03-09-18, and subsections 6 and 10 of
section 75-03-09-18, within twenty-four hours;

b. Fora violation erdefieieney requiring the hiring of a group child care '
supervisor with those qualifications set forth in section 75-63-69-1+
75-03-09-10, within sixty days;

C. For a deficieney violation that requires an inspection by a state
fire marshal or local fire department authority pursuant to section
75-03-09-17, within sixty days;

d. For a defieieney violation that requires substantial building
remodeling, construction, or change, within sixty days; and

€. For all other defieieneies violations, within twenty days.

All periods for correction begin on the date of receipt of the correction
order by the lieensee provider.

The regional supervisor of early childhood pregram-licensing services
may grant an extension of additional time to correct deficieneies
violations, up to a period of one-half the original allowable time
allotted. An extension may be granted upon application by the ticerisee
provider and a showing that the need for the extension is created by
unforeseeable circumstances and the tieersee provider has diligently
pursued the correction of the defieieney violation.
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4 3

N

The eperater provider shall furnish written notice of to the authorized
agent upon completion of the eerreetion-erder required corrective action
. The correction order is-effeetive remains in effect

until the eeuﬁty—ageney—feeerve&fhe—neﬁee authorized agent confirms
he corrections have been made.

At the end of the period allowed for correction, the department or
its authorized agent shall reinspect a group child care that has been
issued a correction order. If,_upon reinspection_ it is determined that the
group child care has not corrected a violation identified in the correction
order, the department or its authorized agent shall mail a notice of
noncompliance with the correction order by certified mail to the group
hild care. The notice must specify the violations not corrected and the
ies asse in_accordance with North Dakot n Code
section 50-11.1-07.5.

If a group child care receives more than one correction order in a
in r. th rtmntrsu agent may refer r
child care for consulti to as rovider in maintainin
ompliance and to avoi ut r orrective action.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law implemented: NDCC 50-11.1-01, 50-11.1-07.1, 50-11.1-07.2, 50-11.1-07.3

75-03-09-30. Fiscal sanctions.

1.

A The department shall assess a fiscal sanction of twenty-five
dollars per day must-be-assessed for each violation of subdivision g

of subsection 1 of section 75-03-09-08, subsection 2 of section
75-03-09-09, section 75-03-09-17, subsections 7, 10, and 14 of section
75-03-09-18, section 75-03-09-19, and section 75-03-09-23, for each
day that the provider has not verified correction after the allowable time
for correction of deficiencies violations endsthatthe-group-child-care
home-or-facility-hasnot-verified-correction.

A The department shall assess a fiscal sanction of fifteen dollars per
day must-be-assessed for each violation of subsection 2 of section

75-03-09-10, section 75-03-09-12, subsection 2 and subdivisions b
and d of subsection 4 of section 75-03-09-14, section 75-03-09-15,
subsections 3, 5, 8, 9, and 12 of section 75-03-09-18, subsections 2
and 4 of section 75-03-09-20, subsection 1 of section 75-03-09-21,
and subsections 1 and 3 of section 75-03-09-24, for each day that
the provider has not verified correction, after the allowable time for
correction of deficiencies violations ends—that-the—group—child—care
home-or-faciity-has-net-verified-correction.
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3. A The department shall assess a fiscal sanction of five dollars per
day must-be-assessed for each violation of any other provision of this

chapter for each day that the provider has not verified correction after
the allowable tlme for correctlon of deﬁefenetes _|g_|angas ends—that

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-14+-4-64 50-11.1-01, 50-11.1-07.4, 50-11.1-08

75-03-09-31. Appeals. An applicant or provider may appeal a decision to
deny or revoke a license by filing a written appeal with the department. The appeal
must be postmarked or received by the department within ten calendar days of the
applicant’s or provider'’s receipt of written notice of sueh-& the decision to deny or
revoke the license. Upon receipt of a timely appeal, an administrative hearing may

be conducted in the manner provided-n prescribed by chapter 75-01-03.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 56-44-4-04 50-11.1-08, 50-11.1-10
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CHAPTER 75-03-10

75-03-10-03. Definitions. As The terms_used in this chapter have the same
meanings as in North Dakota Century Code section 50-11.1-02. In addition, as

used in this chapter, unless the context or subject matter otherwise requires:

1.

"Attendance" means the total number of children present at any one
time at the facility.

"Child with ial n " means a child whose medical provi er'
hav termin at the child has or is at risk of chronic physi
developmental, behavioral, or emotional conditions.

"Director" means the individual responsibie for overseeing the general

operation and_implementing the policies and procedures of the child
care center.

"Emergency designee" means an individual designated by the ehild-eare
center operator to be a backup eeregiver staff member for emergency
assistance or to provide substitute care.




[

I~

History:

"Infant” means a child who is less than twelve months of age.

"Medication" means any dr r rem which i ken intern r
orally, inhaled, or applied topically.

"Operator" means the individual or governing board who has the legal

r nsibility and th ministrative authority for th ration of a chil
care center.

"Substitute staff' means paid—or—unpaid staff who work less than
thirty-two hours per month and are not regularly scheduled for work.

n rvisin i ild ¢ nter activiti

"Volunteer" means an individual who visits or provides an unpaid service
ef-visit, including a firepersen firefighter for fire safety week, MeGruff-or

Santa-Claus-persen a practicum student, or a foster grandparent.

Effective December 1, 1981, amended effective January 1, 1987;

July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-02

75-03-10-04. Effect of licensing and display of license.

1.

The issuance of a license to operate a child care center is evidence
of compliance with the standards contained in this chapter and North
Dakota Century Code chapter 50-11.1 at the time of licensure.

The current license must be displayed prominently in the premises to
which it applies.

The license must specify the maximum number of children who may be
cared for by the center. The center may atre-time not admit a greater

number of children than the license allows.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04

75-03-10-05. Denial or revocation of license.
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1.

A license may be denied or revoked under the terms and conditions
of North Dakota Century Code sections 50-11.1-04, 50-11.1-06.2
50-11.1-09, and 50-11.1-10.

If an action to revoke a license is appealed, the lieenseholder operator
may continue the operation of the child care center pending the final
administrative determination or until the license expires, whichever
occurs first; provided, however, that this subsection does not limit the
actions the department may take pursuant to North Dakota Century
Code section sections 50-11.1-07.8 and 50-11.1-12.

The department may revoke a license to operate a child care center

without first issuing a correction order or simultaneously with a
suspension if continued operation would jeopardize the health and
fety of th ildren present or w violate North Dakot ntu

Code section 50-11.1-09.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-06.2, 50-11.1-07, 50-11.1-08,
50-11.1-09, 50-11.1-10

75-03-10-06. Provisional license.

1.

The director of a regional human service center, in—the—director's

diseretion; or the director's designee, in_consultation with the
department, may issue a provisional Ilcense for the operation of

a newly-opened child care center erfor-a-previously-licensed-child-care
eenter; although the child-eare—center applicant or operator fails to,

or is unable to, comply with all applicable standards and rules of the
department.

A provisional license must:

a. Prominently-state State that the ehild-eare—eenter operator has
failed to comply with all applicable standards and rules of the
department;

b. State %haff the |tems of noncompllance are—set—feﬂh—eﬁ—a—deeﬂment

C. Expire at a set date, not to exceed six months from the date of
issuance; and

d. Be exchanged for an unrestricted license, which bears the-same

an expiration date of one year from_the date of issuance as of
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the provisional license, tipen-demonstrating after the applicant or
operator demonstrates compliance, satisfactory to the department,
with all applicable standards and rules.

3. A The department may issue a provisional license may-be-issded only
to an applicant or operator who has waived, in writing:

a.  Theright to a written statement of charges as to the reasons for the
denial of an unrestricted license; and

b. The right to an administrative hearing, in the manner provided
in North Dakota Century Code chapter 28-32, concerning the
nonissuance of an unrestricted license, either at the time of
application or during the period of operation under a provisional
license.

4. Any provisional license issued must be accompanied by a written
statement of violations signed by the regionat director of the regional
human service center or the regionat director’s designee and must be
acknowledged in writing by the operator.

5. Subject to the exceptions contained in this section, a provisional license
entitles the holder to all rights and privileges afforded the holder of an
unrestricted license.

6. The department may not issue a provisional license if the faeility center
is not in compliance with section 75-03-10-17 or 75-03-10-18.

7. The operator shall preminently display prominently the provisional
license and agreement.

8. The operator shall provide parents written notice that the faeility center
is operating on a provisional license and the basis for the provisional
license.

History: Effective December 1, 1981, amended effective January 1, 1987
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 56-++-4-6+—56-++-4+6+2 50-11.1-03, 50-11.1-04,
50-11.1-08

75-03-10-06.1. Restricted license. The department may issue a restricted
license:

1. Torestrict an individual's presence when children are in child care;

2. Torestrict a pet or animal from areas accessible to children; or
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3. When necessary to inform parents that the operator is licensed, but is
restricted to operating in certain rooms or floors or restricted from using

specific outdoor space.

History: Effectiv ober 1, 201
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04

75-03-10-07. Application for and nontransferability of child care center
license. An application for a license must be submitted to the eounty-ageney-inthe

eounty-i-which-the-facility-isHoeated authorized agent.

1. n applicant shall submit an ication for a license to the authoriz
agent. Application must be made in the form and manner prescribed by
the department.

2. The Alicense issued under this chapter is nontransferable and is valid
only en for the premises that are indicated on the license.

3. Anew An application for a new license must be filed by aticensed-center
the operator upon change of operator or location.

4, Th riment may not issue more than one child care license per
residence. A residence m real pro that i ical

ngle family dwelling. Thi ies {0 new licenses iss on or after

October 1, 2010. Existing operators will be exempt from this provision

until r1 15, after which time all operators wil subject t

the requirements of this subsection.

History: Effective December 1, 1981, amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04,_50-11.1-06.2, 50-11.1-07,
50-11.1-08

75-03-10-08. Duties-of-child-care-center-operator Staffing and group
size requirements.
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The

number of staff members and their responsibilities must reflect program
requiremen nd individual differen in f ildren
nrolled, and m it mixed- r if n sary. rvice

personnel engaged in housekeeping and food preparation may not
nted in the child ff ratio for periods of time when th r

nga in h keeping or food preparation.

Th rator shall ensure that the center i ffici ffi all
im m he child to staff ratios for children in ndance h
no more children than the licensed capacity are served at one time. The
minimum ratio of staff members responsible for caring for or teaching
children to children in child care centers and maximum group size of

a. |fall children in care are children less than eighteen months of
ne staff member may care for four children, a ratio of .25 in ima
form, with a maximum group size of eight children with two staff
members:

If all children in care are children eighteen mon f o thirty-six

months of age, one staff member may care for five children, a ratio

of .20 in decimal form, with a maximum group size of ten children
i o staff members;

=2

C. [fall children in care are children three years of age to four years of
age. one staff member may care for seven children, a ratio of .14 in

imal form, with a maximum gr ize of fi n children with
two staff members;
d If hildren in care are children four rs of [\ rs of
age. one staff member may care for ten children, a ratio of .10 in
imal form, with a maximum gr ize of nty children with
two staff members:
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€. |[f all children in care are children five years of age to six years of
a ne staff member may care for twelve children, a ratio of

in_decimal form, with a maximum group size of twenty-four children
with two staff members; and

If all children in care are children six years to twelv rs of a
one staff member may care for eighteen children, a ratio of .05 in

decimal form, with a maximum group size of thirty-six children with
two staff members.

The provisions in this subsection relating to maximum group size do not
apply to operators licensed prior to January 1, 1999, if those operators

are otherwise qualified to operate a child care center. Any operator who

discontin ration of the chi re center under a valid license or

who fails to renew the operator’s license upon its expiration will not be

exem equently from the requirements relating to maximum gro

size. The exemption for operators licensed prior to January 1. 1999, will
nd on 1. 2015, after which tim rators will be subj

the requirements of this subsection.

f a_child with ial needs is admitt the chi r nter, th
hild’ velopmental age level must be used to determine into which

age group the child should be placed for determining child to staff ratios.
The operator shall ensure that a child with special needs requiring more

than_usual care and supervision has adequat re_and_supervision

without adversely affecting care provided to the other children in the
hil r nter.

[l

n there ar ixed-a roups in the same room roup siz

must be consistent with the age of the majority of the children when no
children ro to eighteen months are in the group. When children
age zero to eighteen months are in the mixed-age group. the group size
may not exceed eight children.

When there is a mixed-age group. the number of children in each age

cat is mulitiplied by the corresponding ratio number, converted to
imal form, and carried to the nearest hundredth. To determine th

r of staff members r: nsible for caring for or teaching children

necessary at any given time, numbers of staff members for all age
categories are added, and any fractional staff member count is then

rounded to the next highest whole number whenever the fractional staff

member count amounts to thirty-five hundredths or more. If lower than

thirty-five_hundredths, the fractional amount is dropped.
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7. Children using the child care center for a McGruff house, a k

house, or a certified safe house program during an emergency are not
counted under this section.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-02.1, 50-11.1-04, 50-11.1-08

75-03-10-09. Staffing-and-group-size-requirements Duties of child care

er operator.
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not-be—cotnted—under-this—seetion: The operator is_responsible for
compliance with the requirements set forth in this chapter and North
Dakota Century Code chapter 50-11.1. The operator shall:

ian ualified director and shall delegate appropriate duties to
the director:

l...\
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N

4. The operator shall ensure that the director or a designated acting

director is present at the center at least sixty percent of the time

when the center is open;

b. The rator shall ensure that th
ing director for an ongoin ri f m han_thi

meets the qualifications of a director; and
C. The operator shall ensure that when the director and acting director

re not present at the center. rson whom he qualification
of a supervisor is on duty;
for a license for the chi r I
Provi n_environment that is physi n i for
children:;

Notify the authorized agent of any major changes in the operation,
ownership, or governing body of the child care center, including staff
member changes;

Ensure that liability insurance i rri insuri
r mage for the child car nter;

Formulate written polici nd pr res for the ion of the chi
care center relating to:

2. Hiring practices and personnel policies for s ers;

b. Methods for obtaining references and employment histories of staff
members;

C. Methods of conductin ff member nce ev. ions:

d ildren’ ivities, care, and enrollment: an

€. Ther nsibilities and rights of staff members and parents:

Maintain records of enrollment, attendance, health, and other required
records;

n emergen ignee;

Maintain ne information to veri ff m rs’_qualificati
n nsur fi re for the children in hi r nter;
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10.

15.

Ensure that parents of enrolled children and other interested parties are
informed of the goals. policies, procedures, and content of the child care
center’s program, including:

8. An _explanation of how the center will handle accidents and
illnesses:

b. The methods of deveio ntally _appropriate disciplin n
guidance techniques to be used:;

€. The pr for r in omplaint suspected licensin
violation, and suspected child abuse or neglect; and
d. Hiring practices and personn licies for staff mem

nsure th rents of enrolled children:

a. Are advised of the center's service fees, operating policies and

procedures, location, and the name, address, and telephone
number of the operator and the director:

b. Receive written notice of the effective date, duration, scope. an
impact of any significant changes in the center’s services; and

€. Receive notice that they may request written daily reports for their
child, including details regarding eating. napping, and diapering;

Ensure that the center is sufficiently staffed at all times to meet the child
o staff ratios for children in attendan nd that no more chiidren than

the licensed capacity are served at any one time;

Ensure that the child care center has sufficient qualified sfaff members
available to substitute for regularly assigned staff who are sick, on leave,
or otherwise unable to be on duty:;

nsure { there are signed written agreements with the paren f
h _child that ify the fees to be paid, methods of paymen
icies regardi li ncy of fees:

Ensure that written policies are established which address provision of

emergency medical care, the care of a child with special needs when
child with cial n is i re, and the treatment of illness an
accident;

Ensure that written policies are e ished concerning th re_an
feguarding of personal belongings brought to the child care ter
a child or by another on the child’s behalf.
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17. Provide parents with unlimited access and opportunities for parents to
observe their children while in care, and provide pgrents with regula

rtunities t with ff members r r_caring for
hing children befor d nr i hei
hildren’s n k viding unlimit rohibit a chi

care center from locking its doors while children are in care;
Provide parents, upon request. with progress reports on their children:;

Report immediately, as a mandatory reporter, suspected child abuse or
n c requir North Dakota Centu ion 50-25.1-

20. re. whenever_servi re on ff
mgmggr, emergency designee, or sgpgﬁu;e staff is on duty who

meets the current certification requirements in cardiopulmonary
resuscitation by the American heart association, American red cross,

her nt-approv rdi mon r itation_trainin
rams approved he ment, and i ifi r trained in
rtment-approv rogr rovide first aid;

o o

21. Vi and ensur iance with a written poli rocedur
accountability when a normally unaccompanied child fails to arrive as

expected at the child care center:;

Ensure that staff members r nsible for caring for or hing children
nder th of eighteen ar rvis n ff mem

N

M h lifications of the dir r forth in ion 75-03-10-1
if the operator is also the director; and

Report to the authorized agent within twenty-four hours:

2. A death or a serious accident or iliness requiring hospitalization of
hild while in th re of the chi r n r_attribut
re received in the chi re center:

B

N
i

b. An injury to any child which occurs while the child is in th re of
the child care center and which requires medical treatment;

C. Poisonin r errors in th ministering of medication;

d. ur rr ions of chi re program mergenci
and

€. Fire that occurs or ex ions that rin or on the premi f

the child care center.

History: Effective December 1, 1981; amended effective July 1, 1984; January 1,
1987; September 1, 1990; July 1, 1996; July 1, 1996, amendments voided by
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the Administrative Rules Committee effective August 24, 1996; amended effective
January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-4+++-04—56-1+1-02—56-14-1+021 50-11.1-04,
50-11.1-07, 50-11.1-08

75-03-10-10. Minimum qualifications of child care center superviser
director. A superviser director shall:

Be an ult f 00

approved-training-related-to-child-care-annually-
physical, cognitive, social, and emotional health, and shall use mature

judgment when making decisions impacting the quality of child care;

2. P kn e or experience in management and int rson
relationships:
3. Hoal st on he followi lifications, in ition to th

out in subsection 1:

a. A bachelor's degree in the field of early childhood education;
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A bachelor's degree with nty-four sem r_hours or
thirty quarter hours in child development, child psychology, or

directly related fields, with at least six months of experience in a
child care center or similar setting;

An associate of arts degree in the field of early childhood
development with at least six months of experience in a child care

center or similar setting;

A teaching certificate in elementary education with at least six
months of experience in a child care center:;

€. A current certification as a child development associate or a similar

status. with at least one year of experience in a child care center

[

o

or similar setting;

f. A bachelor’s degree with at |least Vi m r_hours or fifteen
u r hours in _chi velopment, chi hol r_dir
re fields, with at least one year of experience in a child care
center or similar setting; or

a. ification from a Montessori teacher training program with
least one year of experience in a Montessori school. child care
center, or similar setting and at least twelv mester hours or
fifteen quarter hours in child development, child psychology, early
childhood education, or r fields: and

4. Certify annual completion of a minimum of thirteen hours of
department-approved training related to chi re.

History: Effective December 1, 1981; amended effective January 1, 1987;
September 1, 1990; July 1, 1996; July 1, 1996, amendments voided by the
Administrative Rules Committee effective August 24, 1996; amended effective
January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04,_50-11.1-07. 50-11.1-08

75-03-10-11. Duties of child care center director. The ehild-care-eenter
director shall, eeextensive in collaboration with the ehild-care-eenter operator, shall:

—stpervision,—and-aetivity Plan,
in the chi re center;

supervi nd conduct dai
2. Be—responsible—for—maintenance—of Maintain required enroliment,
attendance, health, finanetat; and related other required records;

oF—t eening; duling;—supervision Screen
schedule. supervise, and be responsible for the conduct of staff
members while staff members are on duty; and
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History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996, amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-11.1. Minimum qualifications of child care center director
supervisor. A supervisor shall:

640



A

>

jor

o

[~

county-approved-trainingrelated-te—child-ecare—annually- Be an adult
of good physical, cognitive, social, and emotional health and shall use
mature judgment when making decisions impacting the quality of child

care;
Have a demonstrated ability in working with children;
Hold at least one of the following qualifications:

4. An associate degree in the field of early childhood development:

b. Current certification as a child development associate;

C. Certification from a Montessori teacher training program; or

d. Ahigh school diploma or high school equivalency with at least one
year of experience in a child care or similar setting:

Po knowled n xperience in_buildin nd maintainin
in rsonal relationships;

Meet current certification requirements in basic cardiopulmonary

resuscitation that meets the requirements of the American heart

association, American red cross, or other cardiopulmonary resuscitation
training programs approved by the department;

Be certified or trained in a department-approved program to provide first

aid;

Successfully complete a department-approved basic child care course

within the first three months of employment; and
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8. Successfully complete a minimum _of thiteen hours of
depariment-approved training related to child care.

History: Effective January 1, 1999; amended effective October 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-11.2. Duties of the child care center supervisor. The
supervisor, in collaboration with the director, shall:

1. ommunicate with parents about the individual ne f their children
including any special concerns the parents may have;

2. Plan daily and weekly schedules of activities and make those plans
avai t rents; an

3. nsure that program polici re adhered to in the classe
i to the supervisor.

History: Effectiv ober 1, 2010.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-12. Minimum qualifications for all earegivers staff members
responsible for caring for or teaching children.

1. Caregivers-shalt Staff members:

2. Be Shall be at least fourteen years of age, provided that each
sueh—individual staff member under age sixteen has written
parental consent for sueh employment as a staff member, and
the employment arrangements comply with North Dakota Century
Code chapter 34-07;

----

b_ eI s "v": + IR IR L™ ".‘. et i‘
i iston: Shall be individuals o
good physical, cognitive, social, and emotional health and shall
se mature judgment when making decisions im ing_the quali
of child care;

C. Certify Il certify completion of a department-approve
child_care course within the first three months of employment,
with the exception of substitute staff members and emergency
designees;

d. Shall certify the staff member's own annual attendance

uccessf m n__ of h
department-approved training related to child care: as set
forth_below:
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2.

(1) If working thirty te—ferty or more hours per week, certify

thirteen hours of eeunty-approved department-approved
training annually-;

(2) If working fewer than thirty hours and more than twenty te
thirty hours per week, certify eleven hours of eetnty-approved

department-approved training annually-;

(3) If working fewer than twenty hours and at |east ten te-twenty
hours per week, certify nine hours of eeunty-approved
department-approved training annually-; and

(4) If working tess fewer than ten hours per week, certify seven

hours of eceunty-approved department-approved training
annually; and

Net—use—or—be—under—the—influence—of—any—saleohel—or
e terinad hite-child ] - ik
Atne-time Shall not place a child in an environment that would be

harmful or dangerous to & the child’s physical, cognitive, social, or
emotional health-;

Receive a two-day, onsite orientation

to the child care program during the first week of employment. The

director shall document orientation of each staff member responsible
for caring for or teaching children on an orientation certification form.

The orientation must address the following:

b.

Emergency health, fire, and safety procedures at for the center;
The importance of handwashing and sanitation procedures to
reduce the spread of infection and disease among children and
staff members;

Any special health or nutrition problems of the children assigned to
the earegiver staff member;

Any special needs of the children assigned to the earegiver staff
member;

The planned program of activities at the child care center;

Rules and policies of the child care center; and

Child abuse and neglect reporting laws-; and
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3. €Caregivers—under-the-age—of-eighteen—and-eall Ensure safe care for
children in—eare-shall-have-adult under supervision in-the-child-ecare
eenter-at-al-times. _Supervision means a staff member responsible for

caring for or teaching children being within sight or hearing range of
an infant, toddler, or preschooler at all times so the staff member is

capable of intervening to protect the health and safety of the child. For
the school-age child, it means a staff member responsible for carin

for or teaching children being available for assistance and care so that
the child’s health and safety is protected.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-13. Minimum health requirements for all caregivers
ican rators, and staff members.

3- |If the physical er—mental, cognitive, social, or emotional health
capabilities of an applicant, operator, or eafegivef staff member
appears questlonable the department may reqmre the mdlv:dual to

the—depafmeﬁt g@ent ewdence of the mdnvnduals abllltv to orovnde

the requir n a form n. The department is not
responsibie for the costs of any required evaluation.
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4 2. Whilechildren-are-in-care; A staff members member may not use or be
under the influence of any aleohot-erjudgment-attering illegal drugs or

ic bever: whi ring for children.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-14. Minimum qualifications for volunteers. If a volunteer is
providing child care, vetunteers the volunteer shall meet the qualifications of ehild
eare-caregivers a staff member responsible for caring for or teaching children and
shall receive orientation as-needed for all assigned tasks.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-15. Minimum standards for provision of transportation.

1. The operator shall establish a written policy governing the transportation
of children to and from the child care center, if the child care center
provides transportation. This policy must specify who is to provide
transportation and how parental permission is to be obtained for

. activities which occur outside the child care center. If the child care
center provides transportation, the operator shall inform the parents
of any insurance coverage on the vehicles. Any vehicle used for
transporting children must be in safe operating condition and in
compliance with state and local laws.

2. When transportation is provided by a child care center, children must be
protected by adequate staff member supervision, safety precautions,
and liability enrd-medieat insurance.

a. Child-and-staff-raties Staffing requirements must be maintained
to assure the safety of children while being transported. Fhe

b. A child may not be left unattended in a vehicle.

3. Children must be instructed in safe transportation conduct as
appropriate to their age and stage of development.
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4. The driver must be eighteen years of age or older and shall comply with
all relevant federal, state, and local laws, including child restraint system

laws.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-10-16. Minimum emergency evacuation and disaster plan.

1. Each—child—ecare—center The operator shall have—an—approved—and
posted establish and post an emergency disaster plan for the safety of
the children in care. Writterr The operator shall develop written disaster

plans must-be—developed in cooperation with the-autherities: local
emergency management agencies. The plan must include:

a. Emergency procedures, including the availabili f emergenc
food, water, and first-aid supplies:;

b. What will be done if parents are unable to pick up their child as a

result of the emergency; and

€. What will be done if the child care center has to be relocated or
must close as a result of the emergency.

2. Fire and emergency evacuation drills must be performed in accordance
with the loeat-fire-department's state fire marshal’s guidelines.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-4+:+02—56-14+-102% 50-11.1-04,
50-11.1-08

75-03-10-17. Fire inspections.

1. Annuat The operator shall ensure that annual fire inspections must

be are completed by local or state fire authorities. The operator shall
correct or have corrected any code violations noted by the fire inspector
and shall file reports of the inspections and any corrections with the

county-ticensing-agency authorized agent.
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The operator shall ensure that the child care center mustbe is equipped
with sufficient smoke detectors and fire extinguishers, as recommended

by the local fire department or state fire marshal.

The ehitd-eare-eenter operator shall provide:

a. The teeat fire inspector’'s written statement of compliance with the
local fire code, if there is one; or

b. Theleeatfire inspector’s written statement that the child care center
has been inspected and that the inspector is satisfied that the child
care center meets minimum fire and safety standards:-of.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-18. Minimum sanitation and safety requirements.

1,

4.

in-eenters-where-meais-are—prepared; The operator shall ensure that
the state department of health shalFeenduet gnducts an annual

inspection.

a—staie—depaﬁmem—ef—health—mspeehefmet—feqwfed: Eg_ope_rajg
shall correct any code violations noted by the health inspector and shall

file reports of the inspections and corrections made with the authorized
agent.

The operator shall ensure that the child care center bathroom

lavateries sinks, toilets, tables, chairs, and floors mustbe are cleaned

daily. Cots and mats must be designated individually labeted, and
cleaned and sanitized at least weekly. If different children use the
same cots or mats, they must be thereughly cleaned thoroughly and

sanitized between each use. Separate The operator shall provide
separate storage mustbeprovided for personal blankets or coverings.

The operator shall ensure that the child care center’s building, grounds,
and equipment mustbe are located, cleaned, and maintained to protect

the health and safety of children. Reutine The operator shall establish
routine maintenance and cleaning procedures must-be-established to

protect the health of the children and the earegivers staff members.
Caregivers Staff members and children shall wash their hands,

accordin recommendations he feder nters for disea
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10.

1.

control and prevention, before preparing or serving meals, afternese
wiping; after diapering, after using toilet facilities, and after any other
procedure that may involve contact with bodily fluids. Hand soap and

sanitary hand-drying equipment, single-use cloth towels, or paper
towels must be available at each tavatery sink.

indeer The operator shall ensure that indoor and outdoor equipment,
toys, and supplles must-be are safe, strong nontoxnc and in good
repalr erator shal ensur toys mus{—be—easﬂy

abte-and-m cleaned-and-sar d-en-aroutine s and
eoumment are keot clean and in samtarv condltlon Books and other
toys are not readily cleanable must be sanitized as much as possible

without damaging the integrity or educational value of the item.

The rator shall ensure that the child care center ground areas mtst
be are free from accumulations of refuse, standing water, unprotected
wells, debris, flammable material, and other health and safety hazards.

Gafbage—must—be The operator shall ensure that the garbage stored
outside is kept away from areas used by children and is kept in

containers with tight Ilds—made—eFﬁeneombusﬂHe—nmteﬁals Open
burning is not permitted. The operator shall keep indoor garbage in

covered containers. The operator may allow paper waste to be kept in
open waste containers.

Exterior The operator shall ensure that exterior play areas in close
proximity to busy streets and other unsafe areas mustbe are contained;

or fenced, or have natural barriers to restrict children from those unsafe

areas. Outdoor areas must be inspected daily for hazards and
necessary maintenance.

Potential The operator shall ensure that potential hazards, ineluding
such as noncovered electrical outlets, guns, household cleaning

chemicals, uninsulated wires, medicines, and poisonous plants—and
open—stairways—may are not be accessible to yeung children. The

erator_shall k ns and ammunition in k ra each
rate from the other, or shall use trigger locks. Th erator sh
nsur her weapons an ngerous s in ipmen ch

bows and arrows, are not accessible to children.

tndeer The operator shall ensure that indoor floors and steps may

are not be slippery of and do not have splinters. Steps The operator
shall ensure that steps and walkways must-be are kept free from
accumulations of water, ice, snow, or debris.

Elevated The operator shall ensure that elevated areas, sueh—as
including stairs er and porches, must have railings and approved safety
gates where necessary to prevent falls.
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12.

13.

14,

15.

16.

1%

18.

19.

Child-eare-centers The operator shall take steps to keep the faeiity child
care center free of insects and rodents. Chemicals for insect and rodent
control may not be applied in areas accessible to children when children

are present in the faeility child care center. Insect repellant may be
ied outdoors on children with written paren rmission.

Exit The operator shall ensure that exit doorways and pathways meay
are not be blocked.

If the center is providing care to children in wheelchairs, the eenter
operator shall ensure doors have sufficient width and construction to
accommodate any children in wheelchairs who are receiving care at
the child care center.

tight The operator shall ensure that light bulbs in areas used by children
mustbe are properly shielded or shatterproof.

Combustible The operator shall ensure that combustible materials must
be are kept away from light bulbs and other heat sources.

Fhere-mustbe The operator shall ensure adequate heating, ventilation,
humidity, and Ilghtmg for the comfort and protectlon of the health of
the children. must b the |
authorities. During the heating season when the child care center
is occupied by children, the room temperature may not be less than
shxty-eight sixty-five degrees Fahrenheit [260 18 degrees Celsius]
and not more than seventy-feur seventy-five degrees Fahrenheit
[23—33 24 degrees Celsms] meaeured—three—feet—f%—#—een&metefsi

Al The operator shall ensure that all child care center buildings erected

before January 1, 1970, which contain painted surfaces in a peeling,
flaking, chipped, or chewed condition in any area where children
may be present, must have these painted surfaces repainted or must
shall submit evidence that the surfaces paints or finishes do not
contain hazardous levels of lead-bearing substances. For purposes
of this chapter, "hazardous levels of lead-bearing substances" means
any paint, varnish, lacquer, putty, plaster, or similar coating of
structural material which contains lead or its compounds in excess of
seven-tenths of one milligram per square centimeter, or in excess of
five-tenths of one percent in the dried film or coating, when measured
by a lead-detecting instrument approved by the state department of
health.

Personat The operator shall ensure that personal items including
combs, pacifiers, and toothbrushes must-be are individually identified

and stored in a sanitary manner.
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21.

pfeseni—fn-theehﬂd—eafeeeﬁter Pets m&y—ﬁet—beaﬂewed—\‘n—the-krtehen
or-eating-area-during-meat-preparation-ermeais and animals

a.

C.

(]

=

The operator shall ensure that only cats, dogs. and small pets

that are contained in an aquarium_or other approved enclosed
ontainer are present in area cupied children. Wire cages
are not approved containers. Other indoor pets and animals must
be restricted by a solid barrier and must not be accessible to
children. The department may restrict any pet or animal from the
remises that m ose a risk to children.

Th rator i ensure that animals are maintained in good

health and appropriately immunized. Pet immunizations must be

documented with a current certificate from a veterinarian.

The operator shall ensure parents are aware of the presence of

pets and animals in the child care center.

Th rator shall noti rents immediately if a child is bitten
scratched and skin is broken.

A staff member responsible for caring for or teaching children shalil
u i ly all contact be n pets or animals and children
The staff member shall remove the pet or animal immediately if the
pet or animal shows signs of distress or the child shows signs of

treating the pet or animal inappropriately.

The operator shall ensure that pets, pet feeding dishes, cages, and
litter boxes are not present in any food preparation, food storage,
or serving areas. The operator shall ensure that pet and animal

feedi ish nd litter box: ren d in areas a ibl

to children.

The operator shall ensure that indoor and outdoor areas accessible
fo_children are fr f animal excrement.

The tor shall ensure that the chj re center is in complian
with icable state and local ordinan regarding the number.

type, and health status of pets or animals.

Wading Staff members responsible for caring for or teaching children
shall §tnct!y §up_e_rwse wading pools used by the child care center must

clean, and sanitize wading pools daily.

and eleaned shall empty,
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22. All swimming pools used by children must be approved annually by the
local health unit.

a.

Water supply standards:

The operator shall ensure that the child care center shalthave has a
drinking supply from an approved community water system or from
a source tested and approved annually by the state department of
health.

Drinking water must be easily accessible to the children and
must be provided by either an angle-jet drinking fountain
with mouthguard or by a running water supply with individual,
single-serve drinking cups.

The Chlld care center must have hot and cold runnmg water Het

va’rv&er—aﬁtieeatding—dev'fee—eﬁ The water in the faucets used by

children se-ths

may not exceed one hundred twenty
degrees Fahrenheit [49.2 degrees Celsius].

Toilet and tavatery sink facilities:

Feitet The operator shall provide toilet and tavatery sink facilities

must—be—provided—and—must—be—convenient which are easily
accessible to the areas used by the children and staff members.
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b-

a.

Toilets must be located in rooms separated from those used for
cooking, eating, and sleeping. A minimum of one tavatery sink and
one flush toilet must be provided for each fifteen children, excluding
those children who are not toilet trained.

Separate The operator shall ensure that separate restrooms must

be are provided for boys and girls six years of age and over,
and partitions must-be are installed to separate toilets in these
restrooms.

Child-sized The operator shall provide child-sized toilet adapters,

training chairs, or potty chairs mustbe-previded for use by children
who require them. Training chairs must be emptied promptly and

thoroughly cleaned and sanitized after each use.

At The operator shall provide at least one handwashing lavatery

must-be—provided sink per toilet room facility or diapering area.
Sanitary The operator shall ensure that sanitary hand-drying
equipment,_single-use cloth towels, or paper towels must—be
provided are available near handwashing tavateries sinks.

Safe The operator shall provide safe step stools mustbe-provided
to allow children to use standard-size toilets and lavateries—te

sinks or the operator shall ensure the

be—used-by-the-children
availability of child-size toilets and lavatories—must-be—provided
sinks.

Any The operator of a child care center not on a municipal or public
water supply or wastewater disposal system shall ensure the child
care center’'s sewage and wastewater system has been approved
by the state department of health.

28: 26. Laundry:

If the child care center provides laundry service for common use
linens, towels, or blankets, it shall have adequate space and
equipment for safe and effective operation.
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Seotled The operator shall ensure that soiled linens must—-be

are placed in closed containers or hampers during storage and
transportation.

tr The operator shall ensure that in all new or extensively

remodeled child care centers, the handling, sorting, or washing
of soiled #ren linens or blankets must—take takes place in a
designated area that is separated by a permanent partition from
food preparation, serving, and kitchen areas.

i The operator shall ensure that in an existing child care eenters

center where physical separation of laundry and kitchen areas
is impractical, procedures must-be are developed that prohibit
the washing or transportation of laundry while meals are being
prepared or served.

Seorting The operator shall ensure that sorting of laundry may is not

be allowed in food preparation, serving, or kitchen areas.

If the child care center provides laundry service for common use
linens, towels, or blankets, or if different children’s clothing, towels,
or blankets are laundered together, the operator shall ensure that
water temperature must be greater than one hundred seventy forty
degrees Fahrenheit [/%~2 60 degrees Celsius].

# The operator shall ensure that if the water temperature
is less than one hundred seventy forty degrees Fahrenheit
[#7-2 60 degrees Celsius], then bleach mustbe or sanitizer is used
in the laundry process during the rinse cycle te-achieve-fiftyparts
per-milion—of-available-hypochierite—at or the center shall use a
clothes dryer that reaches a temperature of at least seventy-five
one hundred forty degrees Fahrenheit [24 60 degrees Celsius].

History: Effective December 1, 1981, amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, §6-4++4-62-2; 50-11.1-04, 50-11.1-07,

50-11.1-08

75-03-10-19. Minimum requirements regarding space and lighting.

1.

Each ehitd—eare—center operator shall provide adequate indoor and
outdoor space for the daily activities of all children in-attendanee within

nsed capacity of the child car nter.

for-the—daily—activities—of-the—children—This dgggate spac must
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include a minimum of thirty-five square feet [3.25 square meters] of
space per child indoors and a minimum of seventy-five square feet
[6.97 square meters] of play space per child outdoors. Indoor space
considered must exclude bathrooms, pantries, passageways leading
to outdoor exits, areas occupied by furniture or appliances that children
should not play on or under, and space children are not permitted
to occupy. If available outdoor play space does not accommodate
the licensed capacity of the child care center at one time, the total
appropriate outdoor play space available must not be less than what is
required for the number of children in the largest class or group of the

nter multipli venty-fiv re f 97 re meters]. The
child care center operator shall prepare a written schedule of outdoor
playtime which limits use of the play area to its capacity, giving every
child an opportunity to play outdoors daily.

The child care center must be properly lighted. The-foltowing-technicat

€ |If the lighting of the child care center appears questionable, the
department may require the operator to obtain additional lights so
that a minimum of sixty-five foot-candles of light is used in the areas
generally used for children’s activities.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-20. Program requirements.

Ts

The child care center operator shall have a program of daily individual
or small group activities appropriate to the ages and needs of the
children in the child care center. The program must include activities
which foster sound social, intelleetual cognitive, emotional, and
physical growth, and the program must be developed with disedssien
aad—eense&aﬂen—wﬁh—parer&s—as—te—thew—ehﬂdfene—needs consideration
f par input ritten routine including mealtimes, r im
nned developmentall ropri ctivities, free play, and outside
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10.

1.

ime must be availabl rents. The daily routin flexib
enough to allow for spontaneous activity as appropriate.

The program must be flexible and subject to modification for individual
child differences.

The program must be written and varied ir-erder to promote the physical
and emotional well-being of the children, to encourage the acquisition of
information and knowledge, and to foster the development of language
skills, concepts, self-discipline, and problem-solving activities. The
program must describe how the activities planned meet the children’s
developmental needs, including the special needs of children in-the

child-eare-center-who-are-multilingual-or-disabled. The written program

must be made available to parents.

The program must include firsthand experiences for children to learn

about the world in WhICh they hve eppeﬂuﬁfttes—nwst—be—pfe\ﬁded

"'I Riby.

Learning experiences must be conducted in consultation with parents
tn-order to ensure harmony with the lifestyle and cultural background of
the children.

The program must provide a balance of quiet and active indoor
and outdoor group and individual activities. A time for supervised
child-initiated and self-selected activity must be established.

If children are allowed to assist in any food preparation, the activity must
be limited to use of equipment and appliances that do not present a
safety hazard. Children may not be allowed in the kitchen or laundry
area unsupervised.

A variety of games, toys, books, crafts, and other activities and
materials must be provided to enhance the child’s intellectual and
social development and to broaden the child’s life experience. Each
child care center shatt must have enough play materials and equipment
so, that at any one time, each child in attendance may be individuaty

involved individually or as a group.

The cultural diversity of the children must be reflected in the program
through incorporation of their language, food, celebration, and lifestyles,
if appropriate.

Equipment and furniture must be durable and safe and must be
appropriately adapted for children’s use.

Sufficient space accessible to children must be provided for each child’s
personal belongings.
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12.

13.

14.

15.

16.

17.

18.

19.

The child care center shall supplement, augment, and reinforce the
child’s activities at home; and, where applicable, at school.

At the time of enrollment, the echild—eare—eenter—staff director or
supervisor shall discuss with the parents the children’s habits,
activities, and schedules while at home and in school and their the
parents’ special concerns about their past and future behavior and
development. The schedule and activities must be designed to
complement and supplement the children’s experiences at home and
in school.

Staff members responsible for caring for or teaching children shall

encourage parents to visit the facility, observe, and participate in the
care of their children.

The ehitd—eafe—eenter director or supervisor shall contact parents to

as—wetl—as—te offer meanmgful opportunltles to partlmpate in general
program policymaking.

Personal The child care center shall stress personal hygiene practices
appropriate for a child's age and development must-be-stressed.

The ehild-eare director or supervisor shall contact parents to exchange
information concerning the child and any concerns about the health,
development, or behavior of the child. These concerns must be
communicated to the parent promptly and directly.

Each child’'s cultural and ethnic background and primary language or
dialect must be respected by the earegivers staff members.

Each child care center shall have a designated area where a child can
sit quietly or lie down to rest. There must be sufficient cots or sleeping
mats so-that to allow each child in attendance may-have an individual
napping space. The floor may be used only when the floor is carpeted
or padded, warm, and free from drafts, and when individual blankets
or coverings are used. Napping The child care center shall set napping
schedules must-be-set for children according to their the children’s ages
and needs. For children unable to sleep, the director or supervisor shall
provide time and space for quiet play mustbe-available.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-10-21. Minimum standards for food and nutrition.
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e 3.

5 6.

When the operator is responsible for providing food to children, the food
supplied must meet United States department of agriculture standards
and must be properly prepared, sufficient in amount, nutritious, varied
according to diets of the children enrolled, and served at appropriate
hours. Food that is prepared, served, or stored in a child care center
must be treated in a sanitary and safe manner with sanitary and safe
equipment.

When parents bring sack lunches for their children, the operator
may supplement lunches, as necessary, to provide nutritious and
sufficient amounts of food for children, and shall provide adequate and
appropriate refrigeration and storage as required.

& Children in care for more than three hours shall receive either a
snack or meal, whichever is appropriate to that time of the day.

Children The operator shall serve nutritious meals to children in care
during any normal mealtime hour mustbe-served-food-appropriate-to
that-time-of-the-day.

Children The operator shall serve snacks to children in care in
afterschool child care center programs who-havenot-had-anyfood
: ranel I ded-wil e

When the operator is responsible for providing food to children, menus
must be prepared on a weekly or daily basis and made available to
the parents, the department authorized agent, er and other appropriate
individuals.

information The operator shall consider information provided by
the children’s parents as to their the children's eating habits, food

preferences, or special needs must-be—censidered in creating the
feeding schedules and in the tailoring f menus.

Children-mustbe-served The operator shall serve snacks and meals to

children in a manner commensurate with their age, using appropriate
foods, portions, dishes, and eating utensils.
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8- 9. <Children The operator or staff member may be-encetraged encourage
children to eat the food served, but the operator or staff member may not

be-subjected-te-coercion-or-force-feeding coerce or force-feed children.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-07, 50-11.1-08

75-03-10-22. Records.

1. The operator shall keep a copy of this ch r on the premi of th

child care center_and shall make it available to_staff members at all
times.

[

a.

b.

The ehild-eare-center operator shall maintain the following records:

The child’'s full name, birth date, and current home address;

Names Legal names of the child’s parents orlegal-guardian; and
the business and heme personal telephone numbers where these

individuals-may they can be reached;

Names and telephone numbers of individuals who may assume
responsibility for the child if the individuals legally responsible for
the child may-net cannot be reached immediately in an emergency;

A written statement from the parents erdegal-guardian authorizing
emergency medical care;

Names and telephone numbers of individuals authorized to take
the child from the child care center;

Verification that the child has received all immunizations
appropriate for the child's age, as prescribed by the state
department of health, or have on file a document stating that the
child is medically exempt or exempt from immunizations based

hilosophical. or moral beliefs, unless the child is a

drop-in or sehoot-aged school-age child; and

A current health assessment or a health assessment statement
completed by the parent, obtained at the time of initial enroliment
of the child—that which must indicate any special precautions for
dlet medlcatlon or actlwty—must-sewe—as—ewdeﬁee—that—e—ehﬂd—ls

eempleted—aﬁﬁﬂaﬂy hIS asse3§ment must be comple:ed annually
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[

The operator shall record and verify the identification of the child
through official documentation such as a certified birth certificate,
certified school records, passport, or any other documentary evidence
the operator considers appropria roof of identi n compl
with North Dakota Century Code tion 12-60-26.

2- 4. Al The operator shall ensure that all records, photographs, and

information maintained with respect to children receiving child care
services must-be are kept confidential, and that access must-be is
limited to staff members, the parents;—erdegal-guardian of each child,

and to the following, unless otherwise protected by law:
a. Authorized-eounty-ageney The authorized agent and department

representatives;

b. Individuals having a definite interest in the well-being of the children
concerned and who, in the judgment of the department, are in a
position to serve the child’s interests should that be necessary; and

C. Individuals who possess a written authorization from the child’'s
parent ertegat-guardian. The child care center shall have a release
of information form available and shall have the form signed prior
to the release of information.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-23. Discipline - Punishment prohibited. Disregard of any of

the following disciplinary rules or any disciplinary measure resulting in physical or
emotional injury, or neglect, or abuse, to any child is grounds for license denial or

revocation:

1. The child care center must have a written policy regarding the discipline

of children that-must-be-interpreted-te. The operator shall provide the
policy to, and discuss the policy with, the staff members responsible
for caring for or teaching children before the child care center begins

operation or before staff members begin working with children.

2. Discipline must be constructive or educational in nature and may
include diversion, separation from the problem situation, talking with
the child about the situation, praise-fer praising appropriate behavior,
and or gentle physical restraint, such as holding. €hitdrert A child may
not be subjected to physical harm, fear, or humiliation.
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oo

12.

History:

Authority to discipline may not be delegated to or children nor may
discipline be aceemplished administered by children.

Separation, when used as discipline, must be brief-and appropriate to
the child’s age development and circumstances. Any The child must be
in a safe, lighted, well-ventilated room within sight or hearing range of

an adult staff member responsible for caring for or teaching children. A
ehild staff member may not be-iselated isolate a child in a locked room

or closet.

A child may not be physieally punished for lapses in toilet training.

members-maynot A staff ’member may not use verbal abuse or ,make
derogatory remarks about the a Chlld the or a child’s famlly, race,
or religion;

abusive-language when r ing the hi or in th
hild.

A staff member may not use profane, threatening, unduly loud, or
abusive language in the presence of a child.

A child staff member may not be-feree-fed force-feed a child or coerce
a child to eat, unless medically prescribed and administered under a

physieian’s medical provider's care.

Deprivation A staff member may not use deprivation of meals may-net
be-used or snacks as a form of discipline or punishment.

eafe-een’eer ffmem r or any oth r d t|n oratth hll re center
may_not kick. punch, spank, shak h, bite, roughly handle, strike
mechanically restrain, or physically maltreat a child.

A staff member may not force a child to ingest substances that would
cause pain or discomfort, for example, piacing soap in a child’s mouth
to deter the child from biting other children.

§1gff mgmbgr may not withhold active play from a child as a form of
isciplin nishment, bevond a brief period of rati

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;

(6]

10.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08
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75-03-10-24. Specialized types of care and minimum requirements

therefor,

1. Infant care.

a. Environment and interactions.

M

b- (4)

e (5)

A child care center serving children from birth to twenty-four
twelve months shall provide an environment which protects
the chlldren from physucal harm and—ts—net—se—restﬂeted

The operator shall ensure that each infant receives positive
stimulation and verbal interaction with staff member
responsible for caring for or teaching children or emergenc
designee such as the staff member or emergency designee
holding, rocking, talking with, or singing to the child.

A staff member shall respond promptly to comfort an infant’s

r toddler’s physical and emotional distress:

(a) Especi hen indicated b ing or ondition
such hunger, fatigue, wet or soiled diapers, fear

teething, or iliness; and

(b) Through positive actions such as feedin iaperin
holding, touching, smiling, talking. singing. or eye
contact.

The operator

Nonwatking-children-shalt-have-the-opportunity
shall ensure that infants have frequent and extended
opportunities during each day for freedom of movement,

including creeping or crawling in a safe, clean, open,
uncluttered area.

Ghildren Staff members responsible for caring for or teaching
children must be-taken take children outdoors or to other

areas within the child care center for a part of each day to
provide children with some change of physical surroundings
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and to allow Ihgm tg be WIth other chlldren ﬁrehﬂdﬁay-ﬁet-be

(6) When a child is awake, staff members may not confine the
child to a crib, portable crib, or other equipment for longer
than twenty minutes, taking into consideration the child’'s
emotional state.

g- (7) tow The operator shall ensure that low chairs and tables or
infant-seats high chairs with trays must be provided for table

play-end mealtime for ehildren infants no longer being held
for feeding. Highehairs High chairs, if used, must have a wide
base and a safety strap.

- (8) Children-maynoet-be The operator shall ensure that infants
are not shaken or jostled.

(9) The operator shall ensure that thermometers cifiers

teething toys. and similar objects are cleaned and sanitized

between uses. Pacifiers may not be shared.

b. Feeding.

I (1) Infants—must-—be The operator shall ensure that_infants

are provided age-appropriate developmentally appropriate
nutritious foods. Only breast milk or iron-fortified artificiat

e - . ¢ thotnfantF 1A :
et-seq]; infant formula may be fed to infants less than six
months of age, unless otherwise instructed in writing by the
infant’s parent or medical provider.

k (2) infants—-mustbe Th rator shall ensure infants are

fed only the specific brand of artificial-baby-mitk iron-fortified
infant formula requested by the parent. Staff members shall

use brand-specific mixing instructions unless alternative
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C.

()

(6)

(0

mixing instructions;-based-upon-directions-of are directed by
a child’s physieian-are-provided medical provider.

Mixed-fermutain-single-bottles-or-batehes; The operator shall

ensure that mixed formula that has been unrefrigerated more
than one hour-mustbe is discarded.

The operator shall ensure that frozen breast milk
must-be is thawed under cool running tap water, or in the
refrigerator in amounts needed. Unused, thawed breast milk
must be discarded or given to the parent at the end of each
day.

The operator shall ensure that an infant is not fed by propping
the bottle.

erator sh nsure that cer nd other nonliqui

or
suspensions are only fed to an infant through a bottle on the
written orders of the child’s medical provider.

1 rator _shall ensure th ff members responsible
for caring for or teaching children, emergency designee, or

substitute staff are within sight and hearing range of an infant
during the infant’s feeding or eating process.

Diapering.

M

The operator shall ensure that there i ign anable

diapering station, located separately from food preparation

n rving areas in the chi r nter if children requirin
diapering are in care.
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2)

3)

4)

The operator shall ensure that diapers are changed prom
and in a sanitary manner when soiled or wet.

Diapers must be changed on a nonporous surface area which
must be cleaned and disinfected after each diapering.

The operator shall ensure that soiled or wet diapers are
stored in ani covered container, separate from other

garbage and waste until removed from the child care center.

Sleeping.

A

r shall ensure that infants are pia n_their
back when sleeping to lower the risk of sudden infant death
syndrome, unless the infant's parent has provided a note
from the infant's medical provider specifving otherwise. The
infant's face must remain uncovered when sleeping.

The operator shall ensure that infants sleep in rib with
firm mattress or in a portable crib with the manufacturer’s pad

that meets consumer product safety commission standards.

The operator shall ensure that if an infant falls asieep while

not in a crib or able crib, the infant mus move
immediately to a crib or ble crib.

Water beds, adult b fas, pillows, soft mattres n
other soft surfaces are prohibited as infant sleeping surfaces.

The operator shall ensure that all items are removed from the
crib or portable crib, except for one infant blanket and security
item that does not pose a risk of suffocation to the infant. The
infant's face must remain uncovered when sleeping.

The operator shall ensure that mattresses and sheets are
fightly fitted. The operator shall ensure that sheets and

mattress pads are changed whenever they become soiled or
wet, when u ifferent infants. or at least weekly.

Th rator sh nsure that h infant has an individu
infant blanket.

Th rator l_ensure th r_objects hung over
an_infant crib or portable crib are red and are of size

and weight that would not injure an infant if the toy or object
accidentally falls or if the infant pulls on the object.

The operator shall ensure that a staff member responsible
for caring for or teaching children checks on sleeping infants
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e.

every fifteen minutes or that a monitor is in the room with the
infants.

The operator shall ensure that parents of each infant receive
a written daily report detailing the infant’ eping _and eatin

processes for the day, and the infant's diapering schedule for the
day.

Night care.

a.

Any child care center offering night care shall provide program
modifications for the speetat needs of children and their parents
during the night.

In consultation with parents, speetat attention must be given by
the earegiver staff member responsible for caring for or teaching
children to provide a transition into this type of care appropriate to
the child’s emetional needs.

When-practieal: Th rator shall rage paren leave their
children mustbeeftfor in care and pieked pick them up before and

after their normal sleeping period when practical, to ensure minimal
disturbance of the child during sleep, but with consideration must
be given to the parent's work schedule.

Preseheel—age—ehﬂdfeﬂ—nwst—be The operator shall ensure that
children under the age of six are supervised when bathing.

Somfortable The operator shall ensure that comfortable beds, cots,
or cribs, complete with a mattress or pad, must-be are available-
and sh nsure:

(1) Pillows and mattresses must have clean coverings:;

(2) Sheets and pillowcases must-be are changed as often as
necessary for cleanliness and hygiene, but at least weekly.
If beds are used by different children, sheets and pillowcases
mustbe are laundered before use by other children:;_and

(3) Each bed or cot musthave has sufficient blankets available.

The ehild-eare-eenter operator shall require each child in night care
to have night clothing and a toothbrush marked for identification.

For—child—eare—centers; T rator shall e during
sleeping hours, the staff must—be members are awake and within

listening-distance-n-order hearing range to provide for the needs

of children and to respond to an emergency.
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3. Drop-in child care eenters.

a. |f a child care center serves drop-in children, schoolchildren, or
before-school and afterschool children, the child care center must
be sufficiently staffed to effectively handle admission records and
explain the policies and procedures of the program and to maintain
the proper staff member to child ratio.

b. The operator shall ensure that the program mustreflect reflects the
speeial individual needs of the children who are provided drop-in
service care.

C. Admissien The operator shall ensure that admission records
must comply with all enrollment requirements contained in
section 75-03-10-22, except the immunization verification record
requirement.

d. Admittanee The operator shall ensure that admittance procedures
must provide for a period of individual attention for the child ir-erder
to acquaint the child with the child care center, its equipment, and
the staff members.

€. A child care center may not receive drop-in care or part-time
children who, when added to the children in regular attendance,
cause the child care center to exceed the total number of children
for which the child care center is licensed.

>

An operator shall ensure that a child care center serving only drop-in
care children complies with this chapter, but is exempt from the followin

provisions:

2. Subsections 12, 14, and 15 of section 75-03-10-20, subdivision f of

subsection 2 of section 75-03-10-22. and subsection 1 of section
75-03-10-25; and

b. A child care center serving only drop-in care children is exem
from the outdoor space requirements.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-10-25. Minimum requirements for care of children a_child with
speclal needs. When An operator shall make appropriate accommodations, as
required by the Amgng:_ans with Dusgbllmgs Ag, tg mgg: zhe nggdg gf chlldren

with special needs are-admittec
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provisions-to-meetthese-needs. The child care center shall deeumenthow receive
documentation of the child’s special needs may-be-met from the parent upon the

child’s enrollment.

1.  When ehildren a child with special needs are is admitted, the ehitd-care
eenter director or supervisor shall consult with the child’s parents, and,
with the parent’'s permission, the child’s source of professional health
care, or, when appropriate, other health and professional consultants

to gain an understanding of the child’s individual needs. The operator
shall receive a written health care plan from the child’s medical provider

or parent with information related to the child's special needs, such
as a description, definition of the diagnosis. and general information
for emergency and required car ch medicati and
procedures.

2. caregivers The operator shall ensure staff members responsible for

caring for or teaching children receive proper instructions as to the
nature of the child’s disability special needs and potential for growth

and development.

History: Effective December 1, 1981, amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-10-26. Minimum provisions regarding emergency care for
children. The child care center shall have written plans to respond to illness and
emergencies, including burns, serious injury, and ingestion of poison. Parents
The operator shall ensure that parents of enrollees must-be are advised of these
plans. Plans must previde-that:

1. Emergeney Establish emergency response procedures:

2. Provide accessible posting of emergency response procedures be
eonspicdousty—posted and require training for all staff members

concerning those emergency procedures;

3. At Require the availability of at least one workin hlight;
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4,

4 5.

&6

* 8.

Require at least one state—department—of—heslth-approved
department-approved first-aid kit be maintained and kept in a

designated location, inacessible to children, yet readily accessible to
staff members at all times;

Fhe—echild—care—center—have Provide a working telephone line
immediately accessible to staff members with a list of emergency

telephone numbers conspicuously posted adjacentto-the-telephone;

remain-in-the-child-eare-center: Require a plan for responding to minor
illne nd minor accidents when children are in the care of the chil

care center;

Written Require written permission to dispense medication be and
proper instructions for the administration of medication obtained from

the parent tf gf a ch|ld in the ch|ld care center whg requwes medlcatlon—

a. Medieations Medication prescribed by a physieian medical provider
must be accompanied by the doctor’s medical provider’s written

instructions as to dosage and storage, and labeled with the child’s
name and dated date,

b. Medieations Medication must be stored in an area inacessible to
children, and medieations medication stored in a refrigerator must
be stored collectively in a spillproof container;

C. A The operator shall keep a written record of the administration of

medication, including over-the-counter medication, te for each child
mustbekept-and-reecords. Records mustinclude the date and time
of each administration, the dosage, the name of the staff member
administering the medication, and the name of the child; and

d. Completed Th rator_shall include comple medication
records must-be-included in the child’s record;

A Require a supervised temporary isolation area be—provided
designated for a child who is too ill to remain in the greup child
care center or who has an infectious or contagious disease, with the
following procedures being followed when those signs or symptoms
are observed:

a. Parents are notified immediately and asked to pick up their child;
and

b. First aid is provided and medical care is sought as necessary;
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10.

g

12.

-

authorities: ish and implement practi i rdance with
uidance obtained through consultation with or state department
of health authorities implemented regarding the exclusion and return of
hildren with infecti r communicab nditions. The program m

ain this guidance dir r_through curren ished material
regarding exclusion and return to the child care center;

A Identify a source of emergency health services be readily available to
the child care center, including:

a. A prearranged plan for emergency medical care in which parents
of enrollees are advised of the arrangement; and

b. Provisions for emergency transportation, specifically that when a
child is to be brought to another place for emergency care, the-chitd

|s-te—be—aeeempamed-by an adult who-wilt staff member responsible

for caring for or teaching children shall remain with the child until
medical personnel assume responsibility for the child’s care and

until the parent erlegat-guardian-arrives is notified;

information Require information be provided to parents, as needed,
concemlng Chl|d health and socnal services avanlab!e in the communitys

Fhe Require that the child care center inform parents in writing of
any first aid administered to their child within twenty-four hours of the
incident, and immediately notify parents of any injury which requires
emergency care beyond first aid:, and

Eaeh require each injury report to be made a part of the child’s record.

History: Effective December 1, 1981, amended effective January 1, 1987;
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-08

75-03-10-27. Effect of conviction on licensure and employment.
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1. A-child-eare-ecenter An applicant, operator, director, or supervisor may

not be, and a child care center may not employ or allow, in any capacity
that involves or permits contact between the employee emergency
designee, substitute staff member, or staff member and any child
cared for by the child care center, an individual operator, emergency
designee, substitute staff member, director, supervisor, or staff member
who has been found guilty of, pled guilty to, or pled no contest to:

a. An offense described in North Dakota Century Code ehapters
chapter 12.1-16, homicide; 12.1-17, assaults - threats -
coercion -_harassment, ef 12.1-18, kldnappmg, or 12.1-27.2
sexual performances by children; or in North Dakota Century
Code sections section 12.1-20-03, gross sexual imposition;
12.1-20-03.1, continuous sexual abuse of child; 12.1-20-04,
sexual imposition; 12.1-20-05, corruption or solicitation of minors;
12.1-20-05.1, luring minors by computer or other electronic means;
12.1-20-06, sexual abuse of wards; 12.1-20-07, sexual assault;
12.1-22-01, robbery; er 12.1-22-02, burglary, if a class B felony
under subd|V|S|on b of subsectlon 2 of that section; Neﬂh—Bakete

ef—Neﬁh—Beke’ta—eenﬂw—Gede—seetmﬁs 121 29 01, promotmg
prostitution; 12.1-29-02, facilitating prostitution; er 121 -31-05,

child procurement; or an 14-09-22, abuse or neglect of a child;

o

An offense under the laws of another jurisdiction which requires
proof of substantially similar elements as required for conviction
under any of the enumerated—Neorth—Dakota—statutes offenses
identified in subdivision a; or

b- c. An offense other than an offense identified in subdivision a or
b, if the department in the case of a child care center applicant,
operator, director, or supervisor, or the ehitd-eare operator in the
case of a—child—care—centeremployee an emergency designee,
substitute staff, or staff member, determines that the individual has
not been suffi ciently rehabilitated. An offender’s completion of a

riod ffv r final discharge or rel from any term

ro n rI r other form of communi orrections or
imprisonment, without subsequent charge or conviction, is prima
facie eviden f sufficient rehabilitation

2. A—childeare—eenter The department h rmin
numer in division nd b of ection 1 _hav ir
bearing on the applicant’'s, operator’'s, emergency designee’s.
substitute staff member’s. director’s, supervisor’'s, or staff member’s

rve th i n r m n esign
ubsti ff m r, dir r. supervisor, or staff member.
3. In e of a misdemeanor simple as escri in North Dakot:

Century Code section 12.1-17-01, or equivalent conduct in another
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jurisdiction which requires proof of tanti imilar men
as required for conviction, the department may determine that the
indivi h en iciently rehabilitated if fiv \'

r final discharge or r from an rm of pr ion rol
or_other form of community corrections or imprisonment, without
subsequent conviction.

4. The operator shall establish written policies; and engage in practices
that conform to those policies; to effectively implement this section
before hiring any staff member.

S

4-

5. |If the department determines that a criminal history record check,

ri in North Dak n ection 50-11.1-06.2
iS_appropri th rtment m X n_from providin

fingerprints if usable prints have not been obtained after two sets of
prints have been submitted and rejected. If a person is excused from

providing fingerprints, the department may conduct statewide criminal
history record investigation in any state in which th rson liv rin
the eleven rs preceding the sign horization for the backgr:
check.

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-06.1 -11.1-06.
50-11.1-07, 50-11.1-08, 50-11.1-09

75-03 10-28 Chlld abuse and neglect detemnatiens ggg_s_qg_s H#
- o - _ -~ RO RLAALa o - An

_Qe_ator shall ensure safe care for the chlldren receiving §§rwges in the ghn[

care center. If a services-required decision made under North Dakota Century
Code chapter 50-25.1 exists, indicating that any a child has been abused or
neglected by & an applicant, operator, director, supervisor, emergency designee

substitute staff member, or staff member, that individuat decision has a direct
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bearing on the applicant's or operator’s ability to serve t blic in aci
involving the provisions of child care and the application or license may be denied

r revoked. If rvices-required determination under North kota Centu
Code chapter 50-25.1 and under chapter 75-03-19 exists indicating that any chi
h e u or_neglecte the applicant, operator, director, ervisor,

emergency designee, substitute staff member, or staff member, the applicant or
operator shall furnish information satisfactory to the department, from which the
department may can determine the applicant’s, operator’s, director’s, supervisor’s,
emergency designee’s, substitute staff member’s, or staff member’s edrrent ability
to provide care that is free of abuse and neglect. The department shall furnish the
determination of current ability mustbe-furnished to the child-care-eenter applicant
or operator and to the regional director of the regional human service center
or the regionat director's designee for consideration and action on the eenter
child-eare application or license. Each applicant, operator, director, supervisor,

rgency design it taff b nd staff member 0 ea
department-approved authorization for kgroun k form no later than the

first day of employment.

History: Effective December 1, 1981, amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-10-29. Aliowable-timeperiods—for-correction—of-deficiencies
Correction of violations.

1. Deficieneies Within three business days of the receipt of the correction
order, rator shall notify th rents of each child receivin r

at the child care center that a correction order has been issued. In
addition raviding notice fo the parent of each child. the operator shall
post the correction order in a conspicuous location within the child care
center until the violation has been corrected or for five days, whichever
is longer.

2. \Violations noted in a correction order must be corrected:

a. For a \violation of section ¥#5-83-10-69 75-03-10-08,
subseetionr subsections 3 and 9 of section 75-03-10-18, and
section 75-03-10-23, within twenty-four hours;

b. For a violation er—deficieney requiring the hiring of a child
care supervisor with those qualifications set forth in section
5-03-46-168 75-03-10-11.1, or a child care center director with
those qualifications set forth in section #5-63-4+0-41-4 75-03-10-10,
within sixty days;
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C. For a defieieney violation that requires an inspection by a state
fire marshal or local fire department authority pursuant to section
75-03-10-17, within sixty days;

d. For a deficieney violation that requires substantial building
remodeling, construction, or change, within sixty days; and

€. For all other defieieneies violations, within twenty days.

2: 3. All periods for correction begin on the date of receipt of the correction
order by the lieensee operator.

3- 4. The regional supervisor of early childhood pregram-icensing services
may grant an extension of additional time to correct deficieneies
violations, up to a period of one-half the original allowable time
allotted. An extension may be granted upon application by the tieensee
operator and a showing that the need for the extension is created by
unforeseeable circumstances and the tieensee operator has diligently
pursued the correction of the defieieney violations.

4- 5. The operator shall furnish a written notice ef to the authorized agent
upon completion of the eerreetion—order required corrective action te
the-county-ageney. The correction order is-effeetive remains in effect

until the eeunty-receives-the-notice authorized agent confirms that the

corrections have been made.

At the end of the period allowed for correction, the department or its
authorized agent shall reinspect a child care center that has been
i a_correction order. If. upon rein ion ment or
its authorized agent determines that the child care center has not
rrecte violation identified in the correction order, the departmen
or its authorized agent shall mail a notice of noncompliance with the
correction order by certified mail to the child care center. The notice
must specify the violations not corrected a nalti S in
accordance with North Dakota Century Code section 50-11.1-07.5.

If a_child care center receives more than one correction order in a single
year, the operator may be referred by the department for consulting
rvi assist th rator in maintainin mplian n VOI

future corrective action.

|

I~

History: Effective December 1, 1981; amended effective January 1, 1987,
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 56-++-4-64 50-11.1-07.1, 50-11.1-07.2,

50-11.1-07.3
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75-03-10-30. Fiscal sanctions.

1. A The department shall assess a fiscal sanction of twenty-five
dollars per day must-be-assessed for each violation of subdivisien

i—of subsection—2—of section—#5-03-10-08: subsection 2 of section
5-03-168-09 75-03-10-08; section 75-03-10-17; subsections 6, 9,
and 13 of section 75-03-10—1 8; subsection 2 of section 75-03-10-19;
section 75-03-10-23; and section 75-03-10-28, for each day that

the operator has not verified correction after the allowable time for
correction of deficienetes violations endsthatthe-child-eare-eenterhas
not-verified-correction.

2. A The department shall assess a fiscal sanction of fifteen dollars per
day must-be-assessed for each violation of section 75-03-10-1+%

75-03-10-10; section 75-03-10-15; subsections 2, 3, 4, 7, 8, 11, 19,
and subdlwsmn f-of-subseection—26 e of subsection 24 of section
75-03-10-18; subsection 1 of section 75-03-10-19; subsections 3, 8,
and 19 of section 75-03-10-20; and subdivision a of subsection 1 of
subsection—3-of section 75-03-10-24, for each day that the operator

has not verified correction after the allowable time for correction of
deﬁeienees violations ends;—thatthe-child-care-center-hasnot-verified

3. AThe artment shall assess a fiscal sanction of five dollars per
day mustbe-assessed for each violation of any other provision of this
chapter, for each day that the operator has not verified correction after
the allowable time for correction of deficieneies violations ends—that
he-child I o o,

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 56-14-4-04 50-11.1-07.4, 50-11.1-08

75-03-10-31. Appeals. An applicant or previder operator may appeal a
decision to deny or revoke a license by filing a written appeal with the department.
The appeal must be postmarked or received by the department within ten calendar
days of the applicant’s or operator’s receipt of written notice of sueh-a the decision

to deny or revoke the license. Upon receipt of a timely appeal, an administrative
hearing must be conducted in the manner provided in chapter 75-01-03.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996; July 1, 1996, amendments voided by the Administrative Rules
Committee effective August 24, 1996; amended effective January 1, 1999;
October 1, 2010.

General Authority: NDCC 50-11.1-08

Law implemented: NDCC 56-14-1-072 50-11.1-08, 50-11.1-10
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CHAPTER 75-03-11

75-03-11-03. Definitions. As The terms used in this chapter have the same

meanings as in North Dakota Century Code section 50-11.1-02. In addition, as

used in this chapter, unless the context or subject matter otherwise requires:

g

"Aide Assistant" means any individual etherthan-a-teacher-orene who
works directly with children in a preschool edueationat-faeiity under the

supervision of a teacher or a director.

total number of children presen ny one time at the facili

"Qh||d W|th speglal
h

n " mean hild wh medic r h V rmi

"Director” means an individual responsible for supervising and
organizing program activities in a preschool eduecationat-facility.

"Emergency designee" means an individual designated by the facitity

operator to be a backup earegiver staff member for emergency
assistance or to provide substitute care.

"Medication" means any dr r rem which i ken intern r
orally, inhaled. or applied topica

“Faeility-operator—or "operater Operator" means the individual or gretp
governing board who has the legal responsibility and the administrative

authonty for the operatlon of a preschool edueaﬂeﬂﬂ!—faerhty—'Fhe-faemfy

aﬁd follows a preschool curnculum and course of study desngned
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primarily to enhance the educational development of the children
enrolled in—the-faeility and which serves no child for more than three
hours per day.

- 9. "Substitute staff' means paid—or—unpaid staff who work less than
thirty-two hours per month,_and are not regularly scheduled for work.

42: 10. "Teacher" means an individual with the responsibility of implementing
program activities, either as the director or under the supervision of the
director.

43- 11. "Volunteer" means an individual who visits or provides an unpaid service
or visit, including a firepersen firefighter for fire safety week, a MeGruff;
or-Santa-Claus-person

practicum student, or a foster grandparent.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-02

75-03-11-04. Effect of licensing and display of license.

1. The issuance of a license to operate a preschool educationat-faciity is
evidence of compliance with the standards contained in this chapter and
North Dakota Century Code chapter 50-11.1 at the time of licensure.

2. The current license must be displayed prominently in the premises to
“which it applies.

3. The license must specify the maximum number of children whe for

whom_the preschool may

be-cared-for-by-the—prescheol-edueational
facility provide care. The preschool edueetional-faeility may atne-time
not admit a greater number of children than the license allows.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04

75-03-11-05. Denial or revocation of license.
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1.

A The department may deny or revoke a license may-be-denied-or
reveked under the terms and conditions of North Dakota Century Code

sections 50-11.1-04, 50-11.1-06.2, 50-11.1-09, and 50-11.1-10.

If an applicant or operator appeals an action to revoke a license is
appesated, the tieenseholder operator may continue the operation

of the preschool educationat-faeility pending the final administrative
determination or until the license expires, whichever occurs first;
provided, however, that this subsection does not limit the actions the
department may take pursuant to North Dakota Century Code seetior

sections 50-11.1-07.8 and 50-11.1-12.

The department may revoke a license to operate a preschool
edﬁeeheﬁel—feefhty without first |ssumg a correction order or

|m neou with nsion_if ra n_w
rdize the h n f f the chi r n Id vi
N Dako n ection 50-11.1-

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1. 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1- -11.1- -11.1-07 -11.1-
50-11.1-09, 50-11.1-10

75-03-11-06. Provisional license.

1.

The director of a regional human service center, ir—the—directors

diseretion; or the director's designee, in_consultation with the
department, may issue a provisional license for the operation of a

newly-epened preschool edueational-facitity-or-for-a-previousty-licensed
preschool—educational—faeility although the preschool educational
facility applicant or operator fails to, or is unable to, comply with all

applicable standards and rules of the department.

A provisional license must:

a. Prominently—state State that the preschoeol—educationatrfaciity
operator has failed to comply with all applicable standards and

rules of the department;

b. State that the items of noncompliance are-setforth-on-a-decument
availableupenrequestmade-to-the-operator,

C. Expire at a set date, not to exceed six months from the date of
issuance; and

d. Be exchanged for an unrestricted license, which bears the-same

an expiration date of one year from the date of issuance as of
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the provisional license, upen-demenstrating after the applicant or
operator demonstrates compliance, satisfactory to the department,

with all applicable standards and rules.

A The department may issue a provisional license may-be-issted only
to an applicant or operator who has waived, in writing:

a. The right to a written statement of charges as to the reasons for the
denial of an unrestricted license; and

b. The right to an administrative hearing, in the manner provided
in North Dakota Century Code chapter 28-32, concerning the
nonissuance of an unrestricted license, either at the time of
application or during the period of operation under a provisional
license.

Any provisional license issued must be accompanied by a written
statement of violations signed by the regional director of the regional
human service center or the regional director's designee and must be
acknowledged in writing by the applicant or operator.

Subject to the exceptions contained in this section, a provisional license
entitles the helder operator to all rights and privileges afforded the holder
operator of an unrestricted license.

The department shalt may not issue a provisional license if the faeility
preschool is not in compliance with section 75-03-11-17 or 75-03-11-18.

The operator shall prominently display prominently the provisional
license and agreement.

The operator shall provide parents written notice that the faeility
preschool is operating on a provisional license and the basis for the
provisional license.

History: Effective December 1, 1981; amended effective January 1, 1987; July 1,
1996; July 1, 1996, amendments voided by the Administrative Rules Committee
effective August 24, 1996; amended effective January 1, 1999; October 1. 2010.
General Authority: NDCC 50-11.1-08

Law Impliemented: NDCC 50-11.1-03, 50-11.1-04, 50-11.1-08

75-03-11-06.1. Restricted license. The department may i a restricted

1.

2.

To restrict an individual's presence when children are in chil re;

To restrict a pet or animal from areas accessible to children: or
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3. Whenn to inform the parents that th
is restricted to operating in certain rooms or floors or restricted from

using specific outdoor space.

History: Effectiv r1, 2010.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04

75-03-11-07. Application for and nontransferability of preschool
edueaﬂenal—ﬁaemty Ilcense An—agpheaﬁen—fer—a%enee—must—be—subm*&ed—te

1. An icant sh mit an ication for a licen he authoriz
agent. Application must be made in the form and manner prescribed by
the department.

2. Fhe A license issued under this chapter is nontransferable and valid
only en for the premises indicated on the license. A-rew An application

for a new license must be filed by-a-ticensed-faeility upon change of
operator or location.

3. The e artment may not issue more than one chi re li r
resi . A residence means real pr: hat i icall S
single famnlv dwelling. This applies to new licenses issued on or after

1, 2010. Existin rators fr his pr v i
nti r1 1 r which ti | r i

the requirements of this subsection.

History: Effective December 1, 1981; amended effective July 1, 1996; July 1, 1996,
amendments voided by the Administrative Rules Committee effective August 24,
1996; amended effective January 1, 1999; October 1, 2010.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04, 50-11.1-06.2, 50-11.1-07,
50-11.1-08

75-03-11-08. Duties of preschool edueation-faeility operator.

4+ The operator of a preschool edueational—faeility is responsible te
the—department for compliance with the requirements set forth in
the-standards this chapter and North Dakota Century Code chapter

50-11.1. in-meeting-thisrespensibility.the The operator shall enstre:
1. Designate a qualified director, delegate appropriate duties to the

ir r. and shall:

Enurehth resch ir ror ignate ing di r
present at the preschool at least sixty percent of the time that the

preschool is open; and
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b. Ensure that the individua ignated an acting director for an
ongoing period of more than thirty days meets the qualifications of

a preschool director;
An—applieation-is—made Apply for a license for eaech the preschool

e S

£ 6.

eaeh—preeeheekedueaﬂenal—faeﬂﬁy— ossess knowlegge or expenence
in management and interpersonal relations;

Neﬂﬁea&eﬂ—fs—pfewded—te Notify theeeun’fy—ageﬁey authorized agent of

any major changes in the operation or in the ownership or governing

body of the preschool edueational-faciity-and-of-any,_including staff

member changes;

Hebility Ensure that liability insurance fer against bodily injury and
property damage for the preschool edueationat-facility is carried;

Formitation—eof Formulate written policies “and procedures for the
rations of the preschool relating to:

4 a. Hiring practices and personnel policies for staff members;

2y b. Methods for obtaining references and employment histories of staff

members:

3y c. Methods of conducting staff member performance evaluations; and
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