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JULY 2006

CHAPTER 48-02-01

48-02-01-03. Cattle.

1.

Tuberculosis. A negative tuberculosis test, within thirty days prior to
entry into North Dakota, is required for all cattle originating from any
modified accredited state, or any other area, where in the estimation of
the board, tuberculosis may exist.

Nursing calves accompanying negative-tested dams are exempted
from the test requirement.

Cattle of Mexican origin must have a negative tuberculosis test,
administered by a licensed, accredited United States veterinarian, the
test being administered at the proper interval following the Mexican
test, which is required for entry into the United States. This last test
must be administered within thirty days prior to entry into North Dakota.

Brucellosis. All cattle must have a negative brucellosis test within
thirty days prior to entry into North Dakota or must comply with
uniform methods and rules in control of brucellosis as published by
USDA/APHIS. Tests for brucellosis must be conducted by a state or
federal laboratory or by a veterinarian approved in the state of origin.
"Brucellosis test" means an approved blood test conducted at a state or
federal laboratory. No female cattle over twelve months (three hundred
sixty-five days) of age may be imported unless officially calfhood
vaccinated against brucellosis and properly identified. Exempted from
this requirement are cattle which, in the estimation of the board, meet
the following conditions:

a. Drought conditions render pasture and feed supplies inadequate
for North Dakota producers to maintain their breeding herds;

b. It is necessary that North Dakota cattle producers secure
out-of-state grazing or feeding facilities for their breeding herds;
and
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C. The cattle are owned by legitimate North Dakota cattle producers
with the intent to return the cattle to the North Dakota producers’
premises upon completion of the grazing or feeding period.

Permits. Permits shall be required on all female cattle over twelve
months (three hundred sixty-five days) of age. Permits shall be required
on all cattle originating from any state where scabies may be introduced
in shipments originating from such state at the discretion of the board or
where emergency disease occurrence warrants special considerations.

Dipping. Dipping in a solution approved by the board shall be
required on all cattle originating from states where scabies permits
are required. Two dippings, ten to fourteen days apart, may be
required on cattle originating from states determined by the board to
have a large number of infested herds. In lieu of dipping, treatment
with an approved avermectin administered by a licensed accredited
veterinarian in accordance with the United States department of
agriculture, guidelines for veterinary services, found in 9 CFR part 73,
is acceptable.

Calves. Calf permits are required on all imported calves under four
months of age. Imported calves are not to be resold in less than sixty
days. Purchasers must pick up imported calves at the sellers’ premises.

Calves accompanying dams are excluded from the requirements of this
section.

Identification. All cattle entering North Dakota must be officially
identified by a method approved by the state veterinarian.

a. All cattle from foreign countries must be permanently officially
identified with either a hot iron brand approved by the state

veterinarian or an_electronic identification compatible with the
federal animal identification plan.

b. This official identification may not be removed or altered.

History: Amended effective April 1, 1980; June 1, 1983; September 1, 1984,
September 1, 1988; May 16, 1990; November 1, 1992; October 1, 1998;
February 14, 2005.

General Authority: NDCC 36-01-08, 36-01-12

Law Implemented: NDCC 36-01-08, 36-01-12, 36-14-04.1

48-02-01-05. Sheep.

L

For all sheep imported into North Dakota, all of the following are
required:



A certificate of veterinary inspection, except as otherwise provided
by North Dakota Century Code sections 36-14-04.1 and 36-14-10
and North Dakota Administrative Code section 48-02-01-01.

An import permit from the board.

Sheep must be free of any visible signs of infectious foot rot
and must originate from flocks that have been inspected and are
free from any visible signs of infectious foot rot. The certificate
of veterinary inspection must specifically state that all of the
sheep are free of any visible signs of infectious foot rot. Special
permission may be given by the state veterinarian to import
registered breeding sheep without meeting the requirements of
this subsection. Registered breeding sheep imported by special
permission must be held under quarantine and isolated from other
sheep for a minimum of thirty days, upon entry into North Dakota.

Unless the sheep have a QR or RR genotype at codon 171 as
verified by two blood tests eendueted-atieasttwo-weeks-apartand
drawn under the supervision of an accredited veterinarian or state
or federal veterinarian, the certificate of veterinary inspection must
contain a written statement, signed by the owner of the sheep,
stating that:

"To the best of my knowledge, the sheep listed on this
certificate originate from a flock that has not been diagnosed
as a scrapie-infected, source, traee; or exposed flock in
the past five years. (This statement shall be signed by the
owner.)"

2. All breeding rams imported into North Dakota must comply with all of
the following requirements:

a.

C.

Breeding rams six months of age or over must have had a negative
test for brucella ovis within thirty days prior to entry, or the flock
of origin must have a negative brucella ovis status. To qualify a
flock as a negative brucella ovis status flock, two negative tests
for brucella ovis must have been administered, forty-five to sixty
days apart, during the same year, to all rams one year of age
or older, and thereafter a yearly negative test must have been
administered to all rams in the flock one year of age or older. The
certificate of veterinary inspection must include specific negative
test information concerning brucella ovis.

Rams must be individually identified with registration ear tag or
tattoo, or other identification approved by the state veterinarian.

Special permission may be given by the state veterinarian to import

reqgistered breeding sheep without meeting the requirements of
5




this subsection. Registered breeding sheep imported by special
permission must be held under quarantine and isolated from other
sheep until they have met the requirements of this subsection.
Animals testing positive on a postentry test will be euthanized and
no indemnity shall be paid to the owner or the animals may be
refurned to the state of origin.

4: Al tests for brucella ovis administered pursuant to this section must
be tests officially recognized or otherwise approved by the state
veterinarian.

History: Amended effective July 1, 1988; September 1, 1988, October 1, 1999;
May 1, 2003;_February 14, 2005.

General Authority: NDCC 36-01-08, 36-01-12

Law Implemented: NDCC 36-01-08, 36-01-12, 36-14-04.1



CHAPTER 48-04-04

48-04-04-01. Definitions. The terms used throughout this chapter have the
same meaning as in North Dakota Century Code chapter 36-01 except:

1.

oo

"Accredited veterinarian" means a veterinarian approved by the
administrator to perform functions specified in title 9, Code of Federal
Regulations, part 161, and to perform functions required by the
cooperative state-federal disease control and eradication programs.

"Administrator" means the administrator, animal and plant health
inspection service, United States department of agriculture, or any
employee of the United States department of agriculture authorized to

act in-that-persen's-plaee for the administrator.

"Animal" means a sheep or goat.

"Animal and plant health inspection service" or "APHIS" means
the animal and plant health inspection service of the United States
department of agriculture.

"APHIS representative” means an individual employed by APHIS who
is authorized to perform the function involved.

"Breed associations and registries" means organizations which
maintain the permanent records of ancestry or pedigrees of animals
(including the animals’ sires and dams), individual identification of
animals, and ownership of animals.

"Designated scrapie epidemiologist" (DSE) means a state or federal
epidemioloqist designated by APHIS and the state veterinarian to make
decisions about the use and interpretation of diagnostic tests and field
investigation data and the management of scrapie-affected flocks.

"Exposed animal" means any animal that has been in the-same a flock

unit-where-there-is—uninhibited-physieat-eontaet or in an enclosure off
the premises of the flock with a scrapie-positive female animal or that
has resided on the premises of a flock before or while it was designated
an infected or source flock and before it had completed a flock plan
unless the scrapie-positive animal was not born on the premises. the
date on which it was first introduced to the premises is known, and the
animal resided in the flock only before the scrapie-positive animal was
introduced to the premises. Exposed animals will be designated as

-
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either genetically resistant exposed sheep. genetically less susceptible
exposed sheep. genetically susceptible exposed animals, or low-risk
exposed animals.

“Exposed ﬂock" means any ﬂock thaf-had—eentamed—wﬁhm—%he—pfeweus

m—aﬁethef—ﬂeek in WhICh a scrapie-| posmve or susoect anlmal was born
or lambed. Any flock containing a female high-risk or suspect animal
or that once contained such an animal that lambed in the flock and
from which obex and lymphoid tissues either were not submitted for
official testing or were not found negative. A flock that has completed a
postexposure management and monitoring plan (PEMMP) following the
exposure will no longer be an exposed flock. A flock that has completed
the required live-animal and genotype testing, that is in compliance with
a PEMMP, and that has been determined to be low risk by the DSE
based on the epidemiology of the flock and the test results will no longer

be an exposed flock.

"Flock" means all animals maintained on any single premises, and
all animals under common ownershlp or superwsnon on two or more
premises whieh -Sep d—b e
ts—aﬁ—merehaﬂge—er—mevemeﬁ{—ef—eﬁmb— W|th anlmal lnterchanqe
between the premises. Changes in ownership of part or all of a flock
do not change the identity of the flock or the requlatory requirements
applicable to the flock. Animals maintained temporarily on a premises
for activities such as shows and sales or while in marketing channels
are not a flock. More than one flock may be maintained on a single
premises if:

a. The flocks are enrolled as separate flocks in the scrapie flock
certification program (SFCP): or

b. Astate or APHIS representative determines, based on examination
of flock records, that:

(1) No female animals have moved between the flocks:

(2) The flocks never commingle and are kept at least thirty feet
[9.14 meters] apart at all times or are separated by a solid wall

through, over, or under which fluids cannot pass and through
which contact cannot occur;

(3) The flocks have separate flock records and identification;
(4) The flocks have separate lambing facilities, including

buildings and pastures. and a pasture or building used for

lambing by one flock is not used by the other flock at any
time; or




(5) The flocks do not share equipment without cleaning and
disinfection in accordance with the guidelines published in
9 CFR 54.7.

"Flock of origin" means. for male animals, the flock of birth. For
female animals, the flock in which an animal most recently resided in
which it either was born, gave birth, or resided during lambing. The
determination that an animal originated in a flock must be based either
on _the physical presence of the animal in the flock, the presence of
official identification on the animal traceable to the flock. the presence
of other identification on the animal that is listed on the bill of sale, or
other evidence, such as registry records, means the flock in which an
animal most recently resided in which it either was born, gave birth, or
was used for breeding purposes.

"Flock plan" means a written flock management agreement designed

signed by the owner
of a flock, the accredited veterinarian if one is employed by the owner,
and a state or APHIS representative in which each participant agrees
to undertake actions specified in the flock plan to control the spread
of scrapie from. and eradicate scrapie in. an infected flock or source
flock or to reduce the risk of the occurrence of scrapie in a flock that
contains a high-risk or an exposed animal. As part of a flock plan. the
flock owner must provide the facilities and personnel needed to carry
out the requirements of the flock plan. The flock plan must include the
requirements in 9 CFR 54.8.

"Genetically less susceptible exposed sheep" means:

4. Any exposed AA QU sheep that was not designated exposed
because of exposure to. or the presence in a flock of a
scrapie-positive RR or AA QR sheep.

b. Any exposed AV QR sheep that was not designated exposed

because of exposure to, or the presence in a flock of a
scrapie-positive RR or QR sheep.




14. "Genetically resistant exposed sheep" means any exposed RR sheep
or embryo that was not designated exposed because of exposure to. or
the presence in a flock of, a scrapie-positive RR sheep.

15. "Genetically susceptible animal" means:

2. A goat;
b. A QQ sheep:

C. A sheep or embryo of undeterminable genotype; or

d. A genetically susceptible exposed animal.

16. "Genetically susceptible exposed animal" means any exposed animal or
embryo other than a low-risk exposed animal that is one of the following:

a. A goat;
b. A QQ sheep:
G.

A sheep of undeterminable genotype;

d. An AV QR sheep that was designated exposed because of
exposure to, or the presence in a flock of,_a scrapie-positive RR

or QR sheep:

o

An_AA QR sheep that was designated exposed because of
exposure to. or the presence in a flock of, a scrapie-positive RR or
AA QR sheep: or

gl

An RR sheep that was designated exposed because of exposure
to, or the presence in a flock of, a scrapie-positive RR sheep.

17. Genotypes of sheep. Two locations on DNA that code for prion protein
are particularly important for scrapie susceptibility: codons 136 and 171.
Codon 136 may code for either of the amino acids alanine (A) or valine
(V). Codon 171 may code for the amino acids arginine (R). glutamine
(Q), histidine (H), or lysine (K). For the purposes of these UM&R, H. K, or
any amino acid other than R at codon 171 will be treated as equivalent
to Q at codon 171.

a. "RR sheep" means any sheep that has tested RR at codon 171 on
an official genotype test.

b. "QR sheep" means any sheep that has tested QR. KR, or HR at
codon 171 on an official genotype test.

10
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"QQ sheep" means any sheep that has tested QQ. QK. QH, HK,
KK, or HH at codon 171 on an official genotype test.

"AV sheep" means any sheep that has tested AV at codon 136 on

an official genotype test.

"WV sheep" means any sheep that has tested VV at codon 136 on

an official genotype test.

"AA sheep" means any sheep that has tested AA at codon 136 on
an official genotype test.

"AA QR sheep" means any sheep that has tested QR. KR. or HR
at codon 171 and AA at codon 136 on an official genotype test.

"AV QR sheep" means any sheep that has tested QR. KR, or HR
at codon 171 and AV at codon 136 on an official genotype test.

"AA QQ sheep" means any sheep that has tested QQ. QK, QH,
HK, KK, or HH at codon 171 and AA at codon 136 on an official
notype test.

"AV QQ sheep" means any sheep that has tested QQ. QK. QH.
HK, KK, or HH at codon 171 and AV at codon 136 on an official
enotype test.

"VV_QQ sheep" means any sheep that has tested QQ. QK. QH.
HK., KK, or HH at codon 171 and VV at codon 136 on an official

genotype test.

"High-risk animal" means an any female genetically susceptible
exposed animal whiehs:.
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The female offspring of a scrapie-positive female animal and any female
genetically less susceptible animal that the DSE and state veterinarian
determine to be a potential risk based on the epidemiology of the flock.
including genetics of the positive sheep, the prevalence of scrapie in
the flock, any history of recurrent infection. or other characteristics.

“Infected flock" means any flock in which a state representative has
determined an animal to be a scrapie-positive female animal after
Mareh—31—1989 has resided unless an epidemiologic investigation
conducted by a state representative shows the animal did not lamb or
abort in the flock. A flock will no longer be an infected flock after it has
completed the requirements of a flock plan.

"Male animal" means a sexually intact male sheep or goat.

"Official eartag" means an identification eartag approved by APHIS as
being sufficiently tamper-resistant for the intended use and providing
unique identification for each animal. An official eartag may conform to
the alphanumeric national uniform eartagging system or another system
approved by APHIS, or it may bear an APHIS-approved premises
identification number that either contains a unique identification number
or is used in conjunction with the producer’s livestock production
numbering system to provide a unique identification number.

"Official identification" means identification approved by the state
veterinarian for use in the scrapie eradication program.

"Official test" means any test for the diagnosis of scrapie in a live or
dead animal that is approved by the administrator for that use and is
conducted either at an approved laboratory or at the national veterinary
services laboratory.

"Owner" means a person, partnership, company, corporation, or any
other legal entity that has or rightful title to animals, whether or not
they are subject to a mortgage.

"Permit" means an official document /S—ferm—+-27) issued in
connection with the interstate movement of animals (VS form 1-27
or a state form that contains the same information) by an APHIS
representative of, state representative which—indieates—the—following,
or an accredited veterinarian authorized to sign such permits. A new

permit is required for each change in destination for an animal. The
permit lists:

a. The shippers-or-eensignors owner's name and address;
b. The-consignee's-hame-and-address:
€ The-state-where-the-permit-was-issued:

12
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¢ Points of origin and destination ef-the—animeals—being—moved
trterstate;

C. Purpose of the movement;
- d. Number and species of animals covered by the permit;
€. Official identification numbers of the animals on the shipment:
- . Whether the animals are from an exposed. noncompliant infected

flock or a source flock;

9. Whether the animal is a high-risk, exposed, scrapie-positive, or

scrapie-suspect animal;

h. Transportation vehicle license number or other identification
numbers; and

i. Seal number.

"Scrapie-positive animal" means an animal for which a—diagresis

O 2| - \" w - \® I

- an approved test for scrapie has been
conducted with positive results by the national veterinary services
laboratory or another laboratory authorized by the administrator to
conduct scrapie tests in accordance with 9 CFR 54 through any of the
following methods:

a. Histopathological examination of central nervous system tissues
from the animal for characteristic microscopic lesions of scrapie;

b. The use of proteinase-resistant protein analysis methods. including
immunohistochemistry or western blotting. or both. on central
nervous system or peripheral tissue samples, or both, from a live
or a dead animal for which a given method has been approved by
the administrator for use on that tissue;

[©

Bioassay:
d. Scrapie-associated fibrils detected by electron microscopy: or

13
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€. Any other test method approved by the administrator in accordance
with 9 CFR 54.10.

"Source flock" means a flock in which a state or APHIS representative
has determined that at least twe-animats-were one animal was born that
were was diagnosed as a scrapie-positive animats animal at an age
of fifty-feur seventy-two months or less or in which a scrapie-positive
animal has resided throughout its life. The determination that an animal
was born in a flock must be based either on the presence of official
identification on the animal traceable to the flock, the presence of other
identification on the animal that is listed on the bill of sale, or other
evidence, such as registry records, to show that a scrapie-positive
animal originated from the flock combined with the absence of records
indicating that the animal was purchased and added to the flock. If
DNA from the animal was collected when the animal resided in the
flock of birth by an accredited veterinarian and stored at an approved
genotyping laboratory, or if DNA collection and storage is required
for breed registration and the breed reqistration has appropriate
safequards in place to ensure the integrity of the banking process.
the owner may request verification of the animal’s identity based on
DNA comparison if adequate records and identification have been
maintained by the owner and the repository to show that the archived
DNA is that of the animal that has been traced to the flock. {r-erderfor

- - A flock will no longer

be a source
flock after it has completed the requirements of a flock plan.

"State" means each of the fifty states, the District of Columbia, the
Northern Mariana Islands, Puerto Rico, and all territories or possessions
of the United States.

"State representative" means the state veterinarian, deputy state
veterinarian, or an agent of the state board of animal health.

"Suspect animal" means an animal will be designated a suspect animal
if it is:

4. A sheep or goat that exhibits any of the following clinical signs
of scrapie and has been determined to be suspicious for scrapie
by an accredited veterinarian or a state or APHIS representative:
weight loss despite retention of appetite: behavioral abnormalities;

14




motor abnormalities such as incoordination, high-stepping gait

of forelimbs, bunny hop movement of rear legs, or swaying of

back end: increased sensitivity to noise and sudden movement;

tremor, star gazing, head pressing, recumbency, or other signs of
neurological disease:; or chronic wasting illness:

b. A sheep or goat that has tested positive for scrapie or for the
protease-resistant protein associated with scrapie on an unofficial
test or a screening test; or

C. A sheep or goat whose official scrapie test yielded inconclusive or

suggestive results, i.e., the national veterinary services laboratory
report reads inconclusive or suggestive rather than not detected.

31. "Trace" means all actions required to identify the flock of origin or
destination of an animal.

History: Effective October 1, 1999; amended effective February 14, 2005.
General Authority: NDCC 36-01-08
Law Implemented: NDCC 36-01-12; 9 CFR 79.1; 9 CFR 161

48-04-04-04 Dlsposmon of trace ﬂock +n—the—event—a—ﬂeek—is-deteﬂﬁﬁed

fefegemg—epﬂeﬁs— Repealed effectlve Februarv 14, 2005

History: Effective-October4-—1999:
General Authority: NBDESG-36-61-08
Law Implemented: NBEEC36-64+-12-9-CFR79:2

48-04-04-05. Disposition of exposed flock. In the event a flock is
determined to be a scrapie exposed flock, the owner has the option of signing
an agreement with the state-federal scrapie program administrators agreeing to
comply with requirements of title 9, Code of Federal Regulations, part 79.2, until

the tlme the ﬂock is no longer an exposed ﬂock ef-eﬁteﬂngﬂte—en—agfeement—thh

yeafs—te—meﬁiteﬁthe—ﬂeek—status Upon deS|gnat|on by a state representatlve as
an exposed flock, the flock must be quarantined until the owner exeeutes-ene—of

15



the-foregoing-options implements a flock plan that meets the state veterinarian's

approval.

History: Effective October 1, 1999; amended effective February 14, 2005.
General Authority: NDCC 36-01-08
Law Implemented: NDCC 36-01-12; 9 CFR 79.2

48-04-04-07. FHoek Official identification required.

i

™

The owner of a ﬂock or the owners agent shaII fﬂcually |dent|fy aII
animals ene-y s /er-within sek—Al-anifr

- to the ﬂock of blrth or the ﬂock of origin |f

the flock of birth cannot be determmed. Animals required to be officially

identified include:

a.

b.

[©

jo

I

g.

All breeding sheep:
All sexually intact animals for exhibition:;

All sheep over eighteen months of age:

All exposed and high-risk animals. including all low-risk exposed

animals, genetically susceptible exposed animals, genetically less
susceptible exposed animals, and genetically resistant exposed

sheep:

All suspect and test-positive animals:

Animals from noncompliant flocks; and

Breeding goats, except low-risk commercial goats.

Animals not required to be individually identified include:

a.

b.

Slaughter sheep (sheep in slaughter channels) under eighteen
months (Note: If a sexually intact sheep is sold at an unrestricted
sale (any sale that is not a slaughter or feeding for slaughter sale),
it must be identified.):

Wethers for exhibition:

16
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C. Slaughter goats (goats in slaughter channels):

d. Low-risk commercial goats:

€. Animals shipped directly to an approved slaughter facility or an
approved market when all the animals in a section of a truck are
from the same premises of origin and are accompanied by an
owner's statement; and

f. Animals moved for grazing or similar management reasons

whenever the animals are moved from a premises owned or

leased by the owner of the animals to another premises owned or
leased by the owner of the animals.

No _animal that is required to be individually identified or premises
identified by this section may be sold. transported. received for
transportation, or offered for sale or transportation in intrastate
commerce unless each animal is identified in accordance with this
section.

No person may remove or tamper with any means of identification
required to be on animals pursuant to this section while the animals
are in _intrastate commerce, and, at the time of slaughter, animal
identification must be maintained throughout post-mortem inspection.

Identification of scrapie-suspect, scrapie-positive. scrapie-exposed,
and high-risk _animals, including all low-risk exposed animals,
genetically susceptible exposed animals, genetically less susceptible

exposed animals, and genetically resistant exposed sheep.

a. The identification device required is an official metal eartag. official
tamper-resistant plastic eartag, or other official eartags approved
for this use by APHIS. Other official identification may be used
when eartags cannot be used due to the absence of ears or similar
problems. Animals other than RR sheep that are not removed will
also be identified with an electronic identification device (EID) and
be recorded in the SNGD.

o

Animals that are positive on an official live animal test will be
identified with a red metal tag. Only APHIS or state representatives

may acquire official red metal tags.

All other animals will be identified with either a white or blue eartag.

Blue tags are for animals in slaughter channels only.

Tag application shall be by. or under the supervision of, an APHIS
or state representative or an accredited veterinarian.

|

=3
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All forms of identification on suspect, positive. exposed, and high-risk
animals, including low-risk exposed animals. genetically susceptible
exposed animals, gepetically less susceptible exposed animals, and
genetically resistant exposed sheep, shall be recorded on VS form 5-20
or equivalent and forwarded to the DSE. the state veterinarian, and
APHIS.

History: Effective October 1, 1999; amended effective February 14, 2005.
General Authority: NDCC 36-01-08
Law Implemented: NDCC 36-01-12

48-04-04-08. Flock records disclosure. The owner of a flock or the
owner’'s agent shall allow breed associations and registries, livestock markets,
and packers to disclose records to state representatives, to be used in an
epidemiological investigation of source flocks, traee infected flocks, and exposed
animals.

History: Effective October 1, 1999; amended effective February 14, 2005.
General Authority: NDCC 36-01-08

Law Implemented: NDCC 36-01-12

18









JULY 2006

CHAPTER 67-12-01

67-12-01-02. National standards adopted. Except as provided in section
67-12-01-03, the body and chassis standards identified in the federal motor vehicle
safety standards for schoolbuses, 49 CFR part 571 [as revised through July 1, 2662
2005], are hereby adopted for schoolbuses in this state.

History: Effective May 1, 1999; amended effective July 1, 2003; July 1, 2006.
General Authority: NDCC 28-32-02, 39-21-27, 39-21-27 1
Law Implemented: NDCC 39-21-27, 39-21-27.1

67-12-01-03. Additional standards.

1

Whenever body and chassis standards identified in the 2666 2005
revised edition of the national minimum standards for schoolbus
construction, as developed by the thirteenth fourteenth national
conference on school transportation, May 44482666 15-19, 2005,
exceed or are in addition to the federal motor vehicle safety standards
for schoolbuses, those national minimum standards for schoolbus
construction apply and are hereby adopted by reference.

All schoolbuses purchased after September 1, 2062 2006, may not
include interior overhead racks unless the rack:

a. Meets head requirements of FMVSS no. 222 effective on July 1,
2002, when applicable;

b. Has a maximum rated capacity displayed for each compartment;

C. Is completely enclosed and equipped with latching doors which
must be sufficient to withstand a force of five times the maximum
rated capacity of the compartment;

d. Has all corners and edges rounded with a minimum radius of
one inch [25.4 millimeters] or padded equivalent to door header
padding;

21



€. |s attached to the bus sufficiently to withstand a force equal to
twenty times the maximum rated capacity of the compartment; and

f. Has no protrusions greater than one-fourth of one inch
[6.35 millimeters].

History: Effective May 1, 1999; amended effective July 1, 2003; July 1, 20086.

General Authority: NDCC 28-32-02, 39-21-27, 39-21-27.1
Law Implemented: NDCC 39-21-27, 38-21-27.1

22



ARTICLE 67-28

ENGLISH LANGUAGE LEARNER PROGRAMS

Chapter
67-28-01 English Language Learner Programs
CHAPTER 67-28-01
ENGLISH LANGUAGE LEARNER PROGRAMS
Section
67-28-01-01 Responsibilities of All School Districts
67-28-01-02 Options for Compliance
67-28-01-03 Assessment of English Language Learners - Classification
67-28-01-04 Eligibility for English Language Learner Services
67-28-01-05 Individualized Language Plan - Parent Communication
67-28-01-06 Requirements of English Language Learner Program
67-28-01-07 Department of Public Instruction Responsibilities - Advisory
Committee
67-28-01-08 Eligibility for Funding - Application Process

shall:

67-28-01-01. Responsibilities of all school districts. Every school district

1

N

oo

Provide a written assurance to the department that it has a policy
for providing alternative language services in compliance with North
Dakota Century Code chapter 15.1-38, regarding English language
learner instruction. The assurance must be made in the form and
manner and at intervals prescribed by the department.

Designate a program representative who serves as a contact for English
language learner student services and data. The school district must
report the designated program representative’s status on the MIS03
form.

Develop a plan to identify and assess the language proficiency
of students who have a primary language other than English or
come from an environment in which a language other than English
significantly impacts the student’s level of English language proficiency.
The plan must incorporate participation in the North Dakota English

language proficiency assessment program and the North Dakota state
assessment program for academic achievement.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02
Law Implemented: NDCC 15.1-38-01. 15.1-38-02

67-28-01-02. Options for compliance. A school district may choose one of
the following options as a means of complying with the requirements of this chapter:
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The school district may adopt and implement its own program:;

2. The school district may participate in a program through a multidistrict
association; or
3. The school district may pay tuition and other costs as agreed to by

cooperating districts for its English language learners to participate

in_ the program of another school district or multidistrict association of
school districts.

A school district or multidistrict association of school districts may consider
providing services through any delivery method not contrary to state law that is
consistent with the program model adopted by the school district or multidistrict
association of school districts and may consider providing services by means
of classroom or individual instruction and distance learning options. including
interactive video and computer instruction.

History: Effective July 1, 2006.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 15.1-38-01

67-28-01-03. Assessment of English language learners - Classification.

1. The assessment process shall follow the North Dakota English
language proficiency assessment program. The English language
proficiency assessment process must be supervised by a teacher
of English as a second language or a bilingual education teacher.
A school district may use a screening protocol prior to conducting
the assessment. Criteria for the screening protocol may include
observation. a checklist, writing samples, and other indicators of
language proficiency.

2. The assessment process will result in classification of the student by
determining whether the student has preliterate - level |, beginning -
level Il, intermediate - level lll, basic - level IV, or proficient - level V
English language skills.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02
Law Implemented: NDCC 15.1-38-01, 15.1-38-02, 15.1-38-03

67-28-01-04. Eligibility for English language learner services. To be
eligible for English language learner services. a student must:

1. Be at least five years of age, but must not have reached the age of
twenty-two:

2. Be enrolled in a school district in North Dakota:
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3.

4.

Have a primary language other than English or come from an
environment in which a language other than English significantly

impacts the individual's level of English language proficiency; and

Have difficulty speaking, reading, writing, and understanding English as
shown by assessment results.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02
Law Implemented: NDCC 15.1-27-12, 15.1-38-01. 15.1-38-02

67-28-01-05. Individualized language plan - Parent communication.

1

N

joo

The school shall convene a team of persons to review the language and
educational needs of each student whose assessment results show the

student is eligible for English language learner services. The team may
be known as the "language support team". The team shall include a

teacher of English as a second language or a bilingual teacher and
a person with the authority to commit resources necessary to deliver
the plan. The team may include other individuals involved with the
student’s instruction, such as a classroom teacher or paraprofessional.
The school shall invite the student’'s parent or guardian to be a team

member. The team shall develop an individualized language plan for
the student based on the student'’s language proficiency and academic

achievement and on alternative lanquage services being provided.

The individualized language plan must be written and implemented.
In_developing the written individualized language plan, the language

support team shall consider:

a. The backaround of the student and a description of the student’'s
needs:

b. Goals and objectives for improving English language proficiency
and its relationship to academic achievement:

[©

Specialized language instruction to be provided to the student,

including type of service and amount of service time;

d. Related services to be provided to the student, if any;

€. Appropriate instructional strategies to be used in the general
education classroom; and

f. Accommodations, if any, for instruction and assessment.

While the student is enrolled in the school district, the student's

individualized language plan and classification must be reviewed
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annually until the student has been reclassified as proficient by the
language support team.

The school district shall inform the student's parents or guardians
how they may be involved in their child’s program of English lanquage
acquisition, including periodic progress reporting. The school district

shall provide information at least annually to the student's parents or
guardians on the progress of the student's language proficiency and

academic achievement and on alternative language services being
provided. The information must be provided, to the extent practicable.

in a language the parents or guardians can understand.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02

Law Implemented: NDCC 15.1-38-01, 15.1-38-02, 15.1-38-03

67-28-01-06. Requirements of English language learner program. An
English language learner program must:

3.

2
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Provide alternative language instruction that is based on research and
effective practice:

Provide an alternative language curriculum, including materials and
resources, that is based on North Dakota English language proficiency
and academic content standards, is consistent with the school district’s
program model, and is appropriate for the identified student population;

Use instructional facilities that are comparable to that provided for
non-English language learner_students and may not unreasonably
segregate English language learners:

Provide alternative language instruction by or under the supervision of
a licensed teacher who holds an endorsement from the North Dakota
education standards and practices board in English as a second
language or bilingual education or a major in teaching English as a
second or other language:

Incorporate administrative oversight by a program director with an
administrative credential. The school district must report the director’s
status on the MIS03 form: and

Incorporate a systematic evaluation and reporting plan that uses both
summative and formative methods of data collection and evaluation
and that is consistent with federal requirements on data collection and

reporting.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02

Law Implemented: NDCC 15.1-38-01. 15.1-38-02
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67-28-01-07. Department of public instruction responsibilities -

Advisory committee.

i 8

N

The department of public instruction administers English language
learner programs. including distribution of state funding. monitorin
of school programming, coordinating the English language learner
program advisory committee, providing consultative services and
technical assistance to schools, and updating and evaluating the North

Dakota English language proficiency standards and assessment.

The superintendent shall appoint an advisory committee to be known as
the English language learner program advisory committee to advise the

superintendent and program personnel on matters related to English
language learner programs and the North Dakota English language
proficiency assessment. The committee shall make recommendations
on the development of rules and guidance documents, program

standards, student instruction, and the English language proficiency
assessment program. Any significant changes to the rules, standards,

and assessment program shall be brought before the committee
for review and recommendation. The superintendent may consider
nominations for committee membership from schools. education
organizations, institutions of higher education, community-based

organizations, parents, and others. The superintendent may develop
protocols for meetings and other aspects of committee functioning.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02
Law Implemented: NDCC 15.1-38-01, 15.1-38-02

67-28-01-08. Eligibility for funding - Application process.
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To be eligible for payment for an English language learner program,
a_school district must provide a program of instruction for English
language learners that meets the requirements of this chapter. The
school district must also submit an application in the form and manner
prescribed by the department. Applications are due by December first.

School districts applying as a multidistrict association of school districts
may submit one application. An application submitted by a multidistrict
association of school districts must include a signature from each
member school district. The application must include a plan for

management of funding and services. Payments will be made to
individual school districts.

A year-end report must be submitted to the department in the form
and manner prescribed by the department. School districts that have
applied as a multidistrict association of school districts may submit one
year-end report on behalf of all member districts.
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A school district may apply for funding for English language learner
students that _are enrolled as a member of the school district on
December first or had been enrolled as a member of the school district
but left the district before December first. Students who have been
members of more than one school district prior to December first
shall be considered members of the most recent district for payment
purposes. Student assessment information must be entered into the
online reporting system on or before December first to be eligible for
payment. Student assessment must be completed prior to submission
of the application for funding and must include the results of an English
language proficiency test administered within the preceding twelve
months.

History: Effective July 1, 2006.
General Authority: NDCC 15.1-38-02, 28-32-02

Law Implemented: NDCC 15.1-27-12, 15.1-38-01., 15.1-38-02
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CHAPTER 69-06-08

69-06-08-01. Energy conversion facility siting criteria. The following
criteria shall guide and govern the preparation of the inventory of exclusion and
avoidance areas, and the site suitability evaluation process.

1.

Exclusion areas. The following geographical areas shall be excluded
in the consideration of a site for an energy conversion facility, and shall
include a buffer zone of a reasonable width to protect the integrity of the
area. Natural screening may be considered in determining the width of
the buffer zone.

a.

Designated or registered national: parks; memorial parks;
historic sites and landmarks; natural landmarks; historic districts;
monuments; wilderness areas; wildlife areas; wild, scenic, or
recreational rivers; wildlife refuges; and grasslands.

Designated or registered state: parks; forests; forest
management lands; historic sites; monuments; historical markers;
archaeological sites; grasslands; wild, scenic, or recreational
rivers; game refuges; game management areas; management
areas; and nature preserves.

County parks and recreational areas; municipal parks; parks
owned or administered by other governmental subdivisions;
hardwood draws; and enrolled woodlands.

Prime farmland and unique farmland, as defined by the land
inventory and monitoring division of the soil conservation service,
United States department of agriculture, in 7 C.F.R. part 657;
provided, however, that if the commission finds that the prime
farmland and unique farmland that will be removed from use for
the life of the facility is of such small acreage as to be of negligible
impact on agricultural productions, such exclusion shall not apply.

Irrigated land.
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f. Areas critical to the life stages of threatened or endangered animal
or plant species.

9. Areas where animal or plant species that are unique or rare to this
state would be irreversibly damaged.

Avoidance areas. The following geographical areas shall not be
approved as a site for an energy conversion facility unless the applicant
shows that under the circumstances there is no reasonable alternative.
In determining whether an avoidance area should be designated for a
facility the commission may consider, among other things, the proposed
management of adverse impacts; the orderly siting of facilities; system
reliability and integrity; the efficient use of resources; and alternative
sites. Economic considerations alone shall not justify approval of these
areas. A buffer zone of a reasonable width to protect the integrity of
the area shall be included. Natural screening may be considered in
determining the width of the buffer zone.

a. Historical resources which are not designated as exclusion areas.

b. Areas within the city limits of a city or the boundaries of a military
installation.

C. Areas within known floodplains as defined by the geographical
boundaries of the hundred-year flood.

d. Areas that are geologically unstable.

€. Woodlands and wetlands.

f. Areas of recreational significance which are not designated as
exclusion areas.

Selection criteria. A site shall be approved in an area only when it is
demonstrated to the commission by the applicant that any significant
adverse effects resulting from the location, construction, and operation
of the facility in that area as they relate to the following, will be at

an acceptable minimum, or that those effects will be managed and
maintained at an acceptable minimum.

a. The impact upon.agriculture:
(1) Agricultural production.

(2) Family farms and ranches.
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3)

4)
(5)

Land which the owner demonstrates has soil, topography,
drainage, and an available water supply that cause the land
to be economically suitable for irrigation.

Surface drainage patterns and ground water flow patterns.

The agricultural quality of the cropland.

The impact upon the availability and adequacy of:

(1)
()
)
(4)
(5)
(6)
(7)
(8)

Law enforcement.

School systems and education programs.
Governmental services and facilities.
General and mental health care facilities.
Recreational programs and facilities.
Transportation facilities and networks.
Retail service facilities.

Utility services.

The impact upon:

(1)
)
(3)
(4)
()
(6)
(@)
(8)
©)

Local institutions.

Noise-sensitive land uses.

Rural residences and businesses.
Aquifers.

Human health and safety.

Animal health and safety.

Plant life.

Temporary and permanent housing.

Temporary and permanent skilled and unskilled labor.

The cumulative effects of the location of the facility in relation to
existing and planned facilities and other industrial development.
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4. Policy criteria. The commission may give preference to an applicant
that will maximize benefits that result from the adoption of the following
policies and practices, and in a proper case may require the adoption of
such policies and practices. The commission may also give preference
to an applicant that will maximize interstate benefits.

a.

b.

m.

Recycling of the conversion byproducts and effluents.

Energy conservation through location, process, and design.

Training and utilization of available labor in this state for the general
and specialized skills required.

Use of a primary energy source or raw material located within the
state.

Nonrelocation of residents.

The dedication of an area adjacent to the facility to land uses such
as recreation, agriculture, or wildlife management.

Economies of construction and operation.

Secondary uses of appropriate associated facilities for recreation
and the enhancement of wildlife.

Use of citizen coordinating committees.

A commitment of a portion of the energy produced for use in this
state.

Labor relations.

The coordination of facilities.

Monitoring of impacts.

History: Amended effective August 1, 1979, July 1. 2006.
General Authority: NDCC 49-22-18
Law Implemented: NDCC 49-22-05.1

69-06-08-02. Transmission facility corridor and route criteria. The
following criteria shall guide and govern the preparation of the inventory of
exclusion and avoidance areas, and the corridor and route suitability evaluation
process. Exclusion and avoidance areas may be located within a corridor, but at
no given point shall such an area or areas encompass more than fifty percent of
the corridor width unless there is no reasonable alternative.
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Exclusion areas. The following geographical areas shall be excluded
in the consideration of a route for a transmission facility. A buffer zone of
a reasonable width to protect the integrity of the area shall be included.
Natural screening may be considered in determining the width of the
buffer zone.

a. Designated or registered national: parks; memorial parks;
historic sites and landmarks; natural landmarks; monuments; and
wilderness areas.

b. Designated or registered state: parks; historic sites; monuments;
historical markers; archaeological sites; and nature preserves.

C.  County parks and recreational areas; municipal parks; and parks
owned or administered by other governmental subdivisions.

d. Areas critical to the life stages of threatened or endangered animal
or plant species.

€. Areas where animal or plant species that are unique or rare to this
state would be irreversibly damaged.

Avoidance areas. The following geographical areas shall not be
considered in the routing of a transmission facility unless the applicant
shows that under the circumstances there is no reasonable alternative.
In determining whether an avoidance area should be designated
for a facility, the commission may consider, among other things,
the proposed management of adverse impacts; the orderly siting of
facilities; system reliability and integrity; the efficient use of resources;
and alternative routes. Economic considerations alone shall not justify
approval of these areas. A buffer zone of a reasonable width to protect
the integrity of the area shall be included unless a distance is specified
in the criteria. Natural screening may be considered in determining the
width of the buffer zone.

a. Designated or registered national: historic districts; wildlife areas;
wild, scenic, or recreational rivers; wildlife refuges; and grasslands.

b. Designated or registered state: wild, scenic, or recreational rivers;

game refuges; game management areas; management areas;
forests; forest management lands; and grasslands.

C. Historical resources which are not specifically designated as
exclusion or avoidance areas.

d. Areas which are geologically unstable.
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€. Within five hundred feet [152.4 meters] of a residence, school, or
place of business. This criterion shall not apply to a water pipeline
transmission facility.

f. Reservoirs and municipal water supplies.

9. Water sources for organized rural water districts.

h. lrrigated land. This criterion shall not apply to an underground
transmission facility.

i. Areas of recreational significance which are not designated as
exclusion areas.

Selection criteria. A corridor or route shall be designated only when it
is demonstrated to the commission by the applicant that any significant
adverse effects which will result from the location, construction, and
maintenance of the facility as they relate to the following, will be at
an acceptable minimum, or that those effects will be managed and
maintained at an acceptable minimum.

a.  The impact upon agriculture:

M
()
)

()

Agricultural production.

Family farms and ranches.

Land which the owner can demonstrate has soil, topography,
drainage, and an available water supply that cause the land
to be economically suitable for irrigation.

Surface drainage patterns and ground water flow patterns.

b. The impact upon:

(1)
)
(3)
4
©)

(6)
(7)

Noise-sensitive land uses.

The visual effect on the adjacent area.
Extractive and storage resources.
Wetlands, woodlands, and wooded areas.

Radio and television reception, and other communication or
electronic control facilities.

Human health and safety.

Animal health and safety.
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(8) Plant life.

4. Policy criteria. The commission may give preference to an applicant
that will maximize benefits that result from the adoption of the following
policies and practices, and in a proper case may require the adoption of
such policies and practices. The commission may also give preference
to an applicant that will maximize interstate benefits.

a.

b.

j-

Location and design.

Training and utilization of available labor in this state for the general
and specialized skills required.

Economies of construction and operation.

Use of citizen coordinating committees.

A commitment of a portion of the transmitted product for use in this
state.

Labor relations.

The coordination of facilities.
Monitoring of impacts.
Utilization of existing and proposed rights of way and corridors.

Other existing or proposed transmission facilities.

History: Amended effective August 1, 1979; January 1, 1982; February 1, 1995;

July 1. 20086.

General Authority: NDCC 49-22-18
Law Implemented: NDCC 49-22-05.1
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CHAPTER 69-09-03

69-09-03-02. Adoption of regulations. The following parts of title 49, Code

of Federal Regulations in effect as of August+-2064 October 1, 2005, are adopted
by reference:

1. Part 190 - Department of Transportation Pipeline Safety
Enforcement Procedures.

2. Part191- Department of Transportation Regulations for
Transportation of Natural Gas by Pipeline; Reports of
Leaks.

3. Part192 - Transportation of Natural and Other Gas by Pipeline:
Minimum Safety Standards.

4. Part199 - Control of Drug Use in Natural Gas, Liquefied Natural
Gas, and Hazardous Liquids Pipelines.

Copies of these regulations may be obtained from:

Public Service Commission
600 East Boulevard, Dept. 408
Bismarck, ND 58505-0480

History: Effective June 1, 1984; amended effective July 1, 1986; January 1, 1988;
March 1, 1990; February 1, 1992; August 1, 1993; August 1, 1994; February 1,
1996; July 1, 1997; July 1, 1998; September 1, 1999; August 1, 2000; January 1,
2002; November 1, 2003; May 1, 2005;_July 1, 2006.

General Authority: NDCC 28-32-02

Law Implemented: NDCC 49-02-01.2
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CHAPTER 69-09-05

69-09-05-02. Discontinuance of telecommunications services. A utility
may not discontinue telecommunications services, except as provided in this

section.

1.

A utility may discontinue the essential services it provides:

a. |fthe customer is delinquent in payment for essential services, then
essential services may be discontinued even though discontinuing
the services results in the discontinuance of all telecommunications
services.

b. If the customer is delinquent in payment for long-distance services
rendered by a local exchange company or another company and
billed by the local exchange company, but is not delinquent in
payment for essential services rendered by the local exchange
company, the local exchange company may discontinue the
customer’s local exchange services only at central offices lacking
the technical ability to discontinue long-distance services while
continuing to provide local exchange services.

A utility may discontinue nonessential services:

a. |If the customer is delinquent in payment for nonessential services.

b. If the customer is delinquent in payment for long-distance
telecommunications services rendered by another company and
billed by the local exchange company, then the local exchange
company may deny the customer all forms of access to the network
of the telecommunications company to which the customer is
delinquent in payment. However, if due to technical limitations, a
local exchange company must also deny the customer all forms
of access to the long-distance networks of all telecommunications
companies, including its own, in order to deny the customer access
to the network of the company to which the customer is delinquent,
the local exchange company may do so.

A utility may discontinue service to a customer for failure to comply
with regulations of the utility on file with the commission pertaining
to installation and use of equipment, or for use of equipment which
interferes with or adversely affects the service to other customers,
provided the customer has first been notified and afforded reasonable
opportunity to change or disconnect such equipment.

A utility may not discontinue service to a customer for failure of the

customer to pay for merchandise purchased from the utility, to pay for
a different class of service furnished by the utility, to pay for service
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rendered to a previous occupant of the premises, or to pay the bill of
another customer as guarantor thereof.

A utility may not discontinue service to a customer for failure to pay for
service until the utility first gives the customer notice of its intention to
discontinue such service on account of delinquency. The notice must:

a.

Be sent by first-class mail addressed to the billing name and
address of the affected account.

Show the amount of the delinquency.

Include the telephone number of the public service commission.

Advise the customer of the customer’s rights and remedies,
including the customer’s right to work out a satisfactory deferred
installment agreement for delinquent accounts.

Inform the customer that service will be discontinued if the
delinquent account is not paid within ten calendar days from the
date of mailing or personal delivery of the notice, or if a satisfactory
instaliment agreement is not made with the utility for payment of
the delinquent bill. The utility may discontinue service without
further notice if the customer fails to pay the delinquent account
by the due date.

A deferred installment agreement for essential services may not
be combined with a deferred instalilment agreement for any other
services.

A utility may not discontinue essential services if the utility and
the customer make a mutually agreed-upon deferred installment
agreement for essential services. A utility may discontinue
essential services without further notice if the customer fails to pay
the delinquent account in accordance with the deferred installment
agreement.

A utility may not discontinue nonessential services if the utility and
the customer make a mutually agreed-upon deferred installment
agreement for nonessential services. A utility may discontinue
nonessential services without further notice if the customer fails
to pay the delinquent account in accordance with the deferred
installment agreement.

The customer may pay the delinquent account at any time prior to the
actual discontinuance of service.

Whenever service has been discontinued for nonpayment of a bill,
service must be resumed if the customer:
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10.

n.

a. Pays the fee for resuming service established in the utility’s rate

schedules;

b. Makes a deposit under section 69-09-05-03 (if required by the
company); and

C. Makes a satisfactory settlement for the delinquent bill and for the
service rendered to the date the service was discontinued.

Interexchange carriers are not required to resume long-distance service
if local service is not connected.

If the customer disputes the amount of a bill for service, the customer
may, to prevent discontinuance for nonpayment, pay the disputed bill
under protest to the utility. Alternatively, the customer may request
a formal hearing pursuant to section 69-02-02-02 in which case the
utility may not discontinue service for nonpayment of the disputed bill
until a final decision has been issued by the commission. The utility
shall immediately give the commission notice of the dispute and the
commission may investigate the dispute. The utility shall refund to the
customer any part of such payment made under protest found by the
commission to be excessive.

The commission may order the discontinuance of services where
a reseller or operator services provider violates commission rules.
The commission will provide ten days’ notice of a deficiency or
violation and provide an opportunity for the noncomplying reseller or
operator services provider to respond or correct the deficiency. A
reseller or operator services provider disputing the alleged violation
or discontinuance may request a formal hearing under section
69-02-02-02, in which case the discontinuance will be stayed until final
decision by the commission.

a. Except for discontinuance due to delinquency, a competitive local
exchange company may not discontinue service to a customer
without first providing the customer with twenty days’ written
notice of the intent to discontinue service. The notice of intent
to discontinue service shall inform the customer of its right to
choose between local exchange companies, if more than one local
exchange company is providing essential services.

b. A telecommunications company may not interfere with a
competitive local exchange company’s obligation to provide notice
to a customer; provided that a telecommunications company may
disconnect service to a competitive local exchange company
under the terms of a resale or interconnection agreement so long
as the interconnection agreement is consistent with law and rules.
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12. Except in the case of discontinuance for nonpayment, if a
telecommunications company providing interexchange service
intends to discontinue service or is forced to discontinue service
due to abandonment, acquisition, bankruptcy, or for other reasons,
the company must provide reasonable advance notice of the
discontinuance to each customer. The notice must inform the customer
that the customer must choose another primary interexchange carrier
or use an alternative service.

History: Effective April 1, 1985; amended effective January 1, 1993; May 1, 1996;
July 1, 1997, amendments voided by the Administrative Rules Committee, effective
August 16, 1997; January 1, 2001; July 1, 2006.

General Authority: NDCC 28-32-02, 49-21-01.7

Law Implemented: NDCC 49-21, 49-21-01.4, 49-21-01.7, 49-21-07

69-09-05-04. Rules for resale of telecommunications services.

1. Definitions.

a. "Premise cable" means telecommunications cable or channels on
the reseller’s side of the point of connection to the local exchange
company (demarcation point).

b. "Prepayment" means payments made by customers of a reseller in
advance of receiving service. Prepayment includes a deposit and

any customer payment for telecommunications service in advance
of receiving the full amount of service for which payment is made.

C. "Resale" means the subscription to local or long-distance
telecommunications services and facilities by one entity, and
reoffered for profit or with markup to others with or without
enhancements. Where reoffered service is part of a package, and
the package is offered for profit or markup, it is resale.

d. "Reseller" means a person reselling local or long-distance
telecommunications services. The definition does not include
pay telephone providers, but does include a cellular and personal
communication service previders provider who resel—wireline
resells cellular or other wireless service as—part-of-theireceliuaror

I - il

€. "Same continuous property" is contiguous real estate owned by
the same individual, group of individuals, or other legal entity
having title to the property. The property may be traversed by
streets, ditches, or other similar manmade or natural terrain
features provided that, but for terrain features, the property would
be contiguous and provided that such terrain features are of a
nature and dimension that it is reasonable to treat the property as
contiguous.
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"Shared tenant service provider" means a person reselling
telecommunications services to the tenants of a building complex
on the same continuous property or to parties with a community
of interest.

2. Areseller may not operate in North Dakota except in compliance with
applicable laws and rules. A reseller shall:

a.

Obtain—a—ecertificate—of —registration—from Register with the

commission, on a form provided by the commission, attherizing
indicating the provision of local resale or long-distance resale
services in the state of North Dakota.

If a reseller requires prepayment for service, it shall:

(1) Submit a performance bond in an amount specified by the
commission; or

(2) Establish an escrow account in a North Dakota bank
containing an amount equal to the prepayments collected
at any given time, and file monthly reports showing escrow
account activities and call completion data.

()

fntefest— Under subsectlon 1 of North Dakota Centurv

Code section 49-03.7-09 the bonding requirement does

not apply to a facility-based company providing commercial

mobile radio service, as defined in title 47, Code of Federal

Regulations, part 20, section 20.3.

(4) The requirements of paragraphs 1 and 2 are subject to a
twenty-five thousand dollar minimum for resellers of local
service other than by means of a prepaid calling card. The
required amount of a performance bond is the product of the
estimated level of customers after three years of operation.
times the amount of required customer prepayments., or
twenty-five thousand dollars, whichever is greater. The
required amount of an escrow account is an amount equal

to the prepayments at any given time but no less than

twenty-five thousand dollars.

(58) The requirements of paragraphs 1 and 2 are subject to a two
thousand five hundred dollar minimum for resellers of any

service other than the local service subject to paragraph 4.
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The amount of a performance bond is the product of the
estimated level of customers after three years of operation,
times the amount of required customer prepayments, or two
thousand five hundred dollars. whichever is greater. The
amount of an escrow account is an amount equal to the
prepayments, including prepaid calling cards, at any given
time.

A reseller may not be identified as an optional intrastate interexchange

carrier without-a—certificate-ofregistration—from unless it is registered

with the commission.

Except for residents of dormitories or residence halls of schools,
colleges, or universities, the end user has the unrestricted right to
choose service from the incumbent local exchange company.

A shared tenant service provider shall allow the tenant to use the shared
tenant service provider's premise cable and wire in the event an end
user wants to receive service from the local exchange company.

The reseller is responsible for the charges incurred for
telecommunications services to which it subscribes for serving its end
users.

A reseller is subject to rereguiation-by-the-eommission; revocation of its
eertifieate; authority and the penalties provided in North Dakota Century

Code ehapter chapters 49-03.1 and 49-07 for violation of any applicable
law or rule.

History: Effective March 1, 1989; amended effective August 1, 1991; December 1,
1993, February 1, 1995; July 1, 1997; January 1, 2001_July 1, 2006.

General Authority: NDCC 28-32-02, 49-21-01.7

Law Implemented: NDCC 49-03.1-01, 49-03.1-03, 49-21, 49-21-01.7, 49-21-07

69-09-05-04.1. Identification of intraLATA interexchange carriers.

1

A local exchange carrier shall not identify a telecommunications
company as an optional intrastate interexchange carrier unless the
telecommunications company provides the local exchange company
with evidence of an effective eertificate—of-public—econvenience—and
necessity—or—a—ecurrent—ecertifieate—of registration authorizing the

provision of intrastate interexchange service.
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2. A telecommunications company shall immediately notify in writing all
local exchange companies for which it has requested identification as
an optional intrastate interexchange carrier if the telecommunications
company’s authority to provide interexchange service is revoked or
abandoned. A local exchange company shall cease to identify a
telecommunications company as an optional intrastate interexchange
carrier upon receipt of a written notice that the telecommunications
company’s authority to provide interexchange service has been
revoked or abandoned.

History: Effective February 1, 1995; amended effective January 1, 2001, July 1,

2006.

General Authority: NDCC 28-32-02, 49-21-01.7
Law Implemented: NDCC 49-03.1-01, 49-03.1-03, 49-21

69-09-05-05. Rules for the provision of operator services.

1. Definitions.

a.

b.

"End user" means the person to whom operator service is provided.

"Operator service" means service provided to assist in the
completion or billing of telephone calls through the use of a live
operator or automated equipment. "Operator service" does not
include completion of calls through an 800 number or an access
code when billed to an account previously established with the
carrier by the end user, or the automated operator services
provided by pay telephone sets with built-in automated operator
messages.

"Operator service provider" means the person providing operator
service.

2. Operator service providers shall:

a.

Obtain—a——certificate—of—registration—from Register with the

commission authorizing the provision of operator services in
the state of North Dakota.

Provide written material for use in disclosing to the end user
the name and toll-free telephone number of the operator service
provider. This material must be provided to all coin telephone
operators, motels, hospitals, and any other locations where end
users may use telephone service not billable to their home or
business telephones without operator service.

Require operators to clearly identify the operator service provider
to all end users and when requested, provide rate information.
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d. Provide emergency call service that is equal to that provided by
the local exchange telephone company and, if unable to meet this
requirement, provide emergency call service by immediate transfer
of such calls to the local exchange company.

€. For billing purposes, itemize, identify, and rate calls from the point
of origination to the point of termination. No call may be transferred
to another carrier by an operator service provider which cannot or
will not complete the call, unless the call can be billed in accordance
with this subsection.

f. Not charge for incompleted calls.

9. Disclose their names on bills which include charges for services
they provided.

History: Effective March 1, 1989; amended effective August 1, 1991; May 1, 1996;

January 1, 2001;_July 1, 2006.
General Authority: NDCC 28-32-02, 49-21-01.7

Law Implemented: NDCC 49-03.1-01, 49-03.1-03, 49-21, 49-21-01.7, 49-21-07

69-09-05-10. Gertificate-of registration Registration - Procedure.

1.

A reseller epplying—for—a—certificate—ofregistration or competitive

facilities-based provider desiring authority to provide service in North
Dakota shall fle—an—application register on a form provided by the
commission. The appheation registration shall include evidenee
identification of the applicant's authority to do business in North
Dakota.

A reseller shall follow
the procedure set forth in section 69-09-05-04.

When the-helder-of-a—certificate—of registration a_registered company

intends to assign the its authority to provide telecommunications
service in North Dakota to another entity, the assignee must first ebtair

a-certificate-of registration-from register with the commission.

A reseller registered company may voluntarily, without commission

approval, surrender its eertifieate—of-registration authority by notifying

the commission in writing and updating its registration to reflect this
surrender.
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5. A_competitive local exchange company intending to surrender its

authority to provide local exchange service must provide twenty days’
prior written notice to the company’s customers.

History: Effective January 1, 2001;_amended effective July 1, 2006.
General Authority: NDCC 28-32-02, 49-21-01.7

Law Implemented: NDCC 49-03.1-01, 49-03.1-03, 49-21

69-09-05-11. Certificate of public convenience and necessity for
incumbent local telecommunications company - Procedure.

1.

An applicant for a certificate of public convenience and necessity as

an _incumbent local exchange company shall file an application with

the commission which includes evidence of the applicant’s authority to
do business in North Dakota, conforms to the commission’s rules of
practice and procedure under article 69-02, and which identifies:

a. The type of service the applicant intends to provide.

b. The service area or areas in which the applicant intends to provide
service.

C. How the applicant meets the issues to be considered in the
application.

An applicant for a certificate of public convenience and necessity must

also file consolidated financial statements for the most recent year
available, including:

a. A balance sheet of the form and style usually followed in the
industry.

b. Anincome statement of the form and style usually followed in the
industry.

C. If available, an independent accountant's financial opinion.

d. Any other information requested by the commission.

In order to implement North Dakota Century Code chapter 49-03.1
consistent with the Telecommunications Act of 1996, issues to be
considered in an application for a certificate of public convenience and

necessity for a facilities-based provider of telecommunications services
are:

a.  Fitness and ability of the applicant to provide service.

b. Adequacy of the proposed service.
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C.  The technical, financial, and managerial ability of the applicant to
provide service.

If the application is to be decided on a notice of opportunity for hearing,
the applicant shall file affidavits sufficient to meet the applicant’s burden
of proof on the issues.

When the holder of a certificate of public convenience and necessity
intends to assign the authority to provide telecommunications service
in North Dakota to another entity, the assignee must first obtain a
certificate of public convenience and necessity from the commission.

eustomers: Abandonment of a certificate of public convenience and
necessity for an incumbent local exchange company requires prior
commission approval.

History: Effective January 1, 2001; amended effective July 1. 2006.
General Authority: NDCC 28-32-02, 49-21-01.7
Law Implemented: NDCC 49-03.1-01, 49-03.1-03, 49-21, 49-21-01.7(7)

69-09-05-14. Procedure for filing negotiated interconnection
agreements. Carrier-to-carrier _interconnection agreements adopted by
negotiation must be filed for commission approval under 47 U.S.C. section 252(e).

following the procedure set out in this section.

1

>

oo

>

o

The requirements of this section apply to interconnection agreements
negotiated under 47 U.S.C. section 251; assignments, assumptions
or transfers of interconnection agreements; amendments to
interconnection agreements; and agreements for Qwest platform
lus (QPP) services. The requirements of this section do not apply to

commercial line sharing agreements.

Each filing must include a completed cover sheet in a form prescribed
by the commission.

Filed interconnection agreements will be listed on the commission
internet site for comment by interested parties. The internet listing will

include the date each agreement was filed and links to the agreement

itself.

The commission will accept written comments on a listed agreement for
sixty days from the date filed.

Absent commission action within ninety days of filing to disapprove an

agreement, or portion thereof, the agreement will be deemed approved
under 47 U.S.C. section 252(e)(4).
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6. Any assignment_assumption. or transfer of an approved
interconnection agreement requires notification to be filed with the
commission within thirty days after the assignment, assumption. or
transfer occurs.

7. Any amendment to an interconnection agreement requires a new filing
with a new ninety-day review and comment period.

History: Effective July 1, 2008.
General Authority: NDCC 28-32-02, 49-21-01.7
Law implemented: NDCC 49-21, 49-21-01.7
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CHAPTER 69-09-08
RENEWABLE ELECTRICITY AND RECYCLED ENERGY TRACKING SYSTEM

Section

69-09-08-01 Purpose, Application, and Effective Date

69-09-08-02 Definitions

69-09-08-03 Renewable Eneragy Certificates Tracking Program

69-09-08-04 Facilities Eligible for Participation in the Renewable Energy
Certificates Tracking Program

69-09-08-05 Responsibilities of Program Administrator

69-09-08-06 Production and Transfer of Renewable Energy Certificates

69-09-08-07 Reqistration and Certification of Renewable Energy Facilities

69-09-08-01. Purpose, application, and effective date. This chapter
establishes a program to include tracking, recording, and verifying the transactions
associated with certificates and credits for electricity generated from renewable
electricity sources as defined by North Dakota Century Code section 49-02-25
among electric generators. utilities, and other interested entities within this state
and with similar entities in other states. This chapter applies to all public utilities.,
electric cooperatives, and municipal electric utilities. The tracking program will
be effective as specified in the commission’s order that designates a program
administrator and implements these rules.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26
Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26

69-09-08-02. Definitions. As used in this chapter:

1. "Designated representative” means a responsible individual authorized
by the owner or operator of a renewable energy facility or purchaser of
energy produced from a renewable resource to register that resource
with the program administrator. The designated representative must
have the authority to represent and legally bind the owner. operator, or

purchaser in all matters pertaining to the renewable energy certificates
tracking program.

2. '"Existing facilities" means renewable energy facilities placed in service
before January 1. 2001.

3. "New facilities" means renewable energy facilities placed in service on
or after January 1, 2001.

4. "Program administrator" means the independent entity designated by

commission order to carry out the administrative responsibilities related
to the renewable energy certificates tracking program as set forth in this
chapter.
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"Renewable energy certificate" means a document recording one or
more renewable energy credits that have been certified by the program
administrator as representing electricity generated by a renewable
energy facility registered with the tracking system or a certificate
imported from a compatible certificates tracking system.

"Renewable enerqgy certificate account" means an account maintained
by the program administrator for the purpose of tracking renewable

energy certificates.

[

I~

"Renewable energy certificates tracking program" means the process

of tracking renewable energy certificates as a means of meeting the

requirements set forth in section 69-09-08-04.

oo

"Renewable enerqgy credit" means the intangible, generally perceived
environmental benefits and attributes associated with generating one
megawatt hour of renewable electricity or recycled energy that is
physically metered and meets the requirements set forth in section
69-09-08-04.

|©

"Renewable energy facility" means a facility generating electricity from
one or more generating units that exclusively rely on an energy source
or fuel included in North Dakota Century Code section 49-02-25.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26

Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26

69-09-08-03. Renewable energy certificates tracking program.
Renewable energy certificates may be recorded. transferred. and retired as set
forth in this chapter. Except where specifically stated, the provisions of this section
apply uniformly to all participants in the tracking program.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26
Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26

energy certificates tracking program. For a renewable energy facility to be
eligible to participate in the tracking program, the facility must be either a new
facility or existing facility as defined in section 69-09-08-02 and must also:

1. Reaqister under section 69-09-08-07: and
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2. Have output that is capable of being physically metered and verified by
the program administrator. A renewable energy facility with more than

one generating unit may be metered with a single meter.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26
Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26

69-09-08-05. Responsibilities of program administrator. At a minimum,
the program administrator shall perform the following functions:

1. Create accounts that track renewable energy certificates for each

participant in the tracking program;

2. Award renewable energy certificates to reqistered renewable eneray
facilities based on verified meter reads:

oo

Maintain public information on the program administrator’s web site that
provides tracking program information to interested buyers and sellers
of renewable energy certificates:

[~

Facilitate private trading of renewable energy certificates;

jon

Verify the accuracy of metered production data and other information
identified in the renewable energy certificate; and

|

Provide an annual report to the commission. Beginning in the year
following commission designation of the program administrator, the
program administrator shall submit a report to the commission on or
before April fifteenth of each year. At a minimum. the report must

contain the amount of reqgistered existing and new generating capacity

from a renewable energy facility installed in the state, in megawatts, by
technoloqy type, the owner or operator of each facility or the facility’s

certificat: the date each facility began to produce electricity, and
the total number of renewable energy credits certified by the program

administrator during each month of the reporting period.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26
Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26

69-09-08-06. Production and transfer of renewable energy certificates.
The program administrator shall administer a tracking program for renewable

energy certificates in accordance with the requirements of this chapter.

1. The transfer of renewable energy certificates between parties
is effective only when the transfer is recorded by the program

administrator.
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3.

The program administrator shall require that renewable energy
certificates be adequately identified prior to recording a transfer and

shall issue a confirmation of the transaction to parties when the transfer

is recorded.

The program administrator shall establish a procedure to ensure that the
award, transfer, and retirement of certificates are accurately recorded.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26
Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26

69-09-08-07.  Registration and certification of renewable energy
facilities. To be awarded renewable energy certificates, a designated

representative must complete the registration process described in this section.

1.

i~

jw

P

S.

The designated representative shall reqgister with the program
administrator each renewable energy generation unit. At a minimum,
the registration must include the location., owner, technology. rated
capacity of the facility, and evidence that the facility meets the resource
eligibility criteria in North Dakota Century Code section 49-02-25.

After verifying the information required in the registration process for
renewable facilities, the program administrator shall create a renewable
energy certificate account for the designated representative of the
renewable energy resource.

The commission or its program administrator may make onsite visits to

any reqistered unit of a renewable energy resource and may revoke the
reqistration of any unit not in compliance with applicable law and rules.

A renewable energy facility may not be awarded renewable energy
certificates under this program if it is not registered.

Any disputes will be resolved using dispute resolution procedures
established by the commission or its program administrator.

History: Effective July 1, 2006.
General Authority: NDCC 49-02-01, 49-02-24, 49-02-25, 49-22-26

Law Implemented: NDCC 49-02-24, 49-02-25, 49-22-26
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JULY 2006

CHAPTER 71-02-01

71-02-01-01. Definitions. As used in North Dakota Century Code chapter
54-52 and this article:

1. "Accumulated contributions" means the total of all of the following:

a.

f.

The employee account fund balance accumulated under the prior
plan as of June 30, 1977.

The vested portion of the employee’s "vesting fund" accumulated
under the prior plan as of June 30, 1977.

The member’s mandatory contributions made after July 1, 1977.

The member's vested employer contributions made after
January 1, 2000, pursuant to North Dakota Century Code
section 54-52-11.1.

The interest on the sums determined under subdivisions a, b, c,
and d, compounded annually at the rate of five percent from July 1,
1977, to June 30, 1981, six percent from July 1, 1981, through
June 30, 1986, and one-half of one percent less than the actuarial
interest assumption from July 1, 1986, to the member’s termination
of employment or retirement.

The sum of any employee purchase or repurchase payments.

2. "Actuarial equivalent" means a benefit calculated to be of equal value
to the benefit otherwise payable when computed on the basis of
assumptions and methods adopted for this purpose by the board.

3. "Alternative retirement system" means the teachers’ fund for retirement,
the highway patrolmen’s retirement system, and the teachers’ insurance
and annuity association of America.
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10.

i\ ¥

12.

"Beneficiary" means any person in receipt of a benefit provided by this

plan or any person designated by a participating member to receive
benefits.

"Bonus" means cash compensation for services performed in addition
to base salary excluding commission and shift differentials. Bonus
does not include lump sum payments of sick leave provided under
North Dakota Century Code section 54-06-14 or lump sum payments
of annual leave or vacation pay.

"Claim" means the right to receive a monthly retirement allowance,
the receiving of a retirement allowance, or the receiving of a disability
benefit.

“Continuously employed" means any period of employment
uninterrupted by voluntary or involuntary termination or discharge. A
member who has taken a leave of absence approved by the member’s
employer, not to exceed a year unless approved by the executive
director, and returns to employment shall be regarded as continuously
employed for the period.

"Contribution" means the payment into the fund as a percentage of the
salary of a member.

"Correctional officer" means a person who has completed a correctional
officer course approved or certified by the North Dakota department of
corrections and rehabilitation and is employed by a correctional facility
as defined in North Dakota Century Code chapter 12-44.1.

"County judge" means a judge who was elected pursuant to North
Dakota Century Code section 27-07.1-01 or an individual holding the
position of county judge, county justice, or judge of county court prior to
the general election in 1982, who meets all the eligibility requirements
established under North Dakota Century Code chapter 54-52.

"Interruption of employment" is when an individual is inducted (enlists
or is ordered or called to active duty into the armed forces of the United
States) and leaves an employment position with a state agency or
political subdivision, other than a temporary position. The individual
must have left employment to enter active duty and must make
application in accordance with the Uniformed Services Employment
and Reemployment Rights Act.

"Leave of absence" means the period of time up to one year for which
an individual may be absent from covered employment without being
terminated. At the executive director’s discretion, the leave of absence
may be extended not to exceed two years, or indefinitely if the leave of
absence is due to interruption of employment.
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13.

14.

"Medical consultant” means a person or committee appointed by
the board of the North Dakota public employees retirement system
to evaluate medical information submitted in relation to disability
applications, recertifications, and rehabilitation programs or other such
duties as assigned by the board.

"Normal retirement age" means age_sixty-five except as otherwise
rovided.

"Office" means the administrative office of the public employees
retirement system.

"Participating employer" means an employer who contributes to the
North Dakota public employees retirement system. For confidentiality
purposes, "participating employer" means the person or group of
persons with the ultimate authority over personnel decisions within the
agency or political subdivision with which the member is employed or
the person’s or group’s official designee.

"Pay status" means a member is receiving a retirement allowance from
the fund.

"Permanent and total disability" for members of the main retirement
system and the national guard/law enforcement retirement plan means
the inability to engage in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which can be
expected to result in death or has lasted or can be expected to last for a
continuous period of not less than twelve months. For members of the
judge’s retirement plan, "permanent and total disability" is determined
pursuant to subdivision e of subsection 3 of section 54-52-17 of the
North Dakota Century Code.

"Plan administrator" means the executive director of the North Dakota
public employees retirement system or such other person or committee
as may be appointed by the board of the North Dakota public employees
retirement system from time to time.

"Plan year" means the twelve consecutive months commencing July
first of the calendar year and ending June thirtieth of the subsequent
calendar year.

"Prior plan" means the state employees’ retirement system which
existed from July 1, 1966, to June 30, 1977.

"Regularly funded" means a legislatively authorized full-time equivalent
(FTE) position for state agencies. For all governmental units other than
state agencies, regularly funded means a similar designation by the
unit's governing board which is created through the regular budgeting
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process and receives traditional employee benefits such as sick leave
and annual leave.

22- 23. "Retiree" means an individual receiving a monthly retirement allowance
pursuant to chapter 54-52.

24. "Retirement allowance" means a reoccurring, periodic benefit from an

eligible employer-sponsored retirement plan as approved by the board.

23- 25. "Service credit" means increments of time to be used in the calculation

of retirement benefits. Service credit may be earned as stated in section
71-02-03-01 or may be purchased or repurchased according to section
71-02-03-02.1.

24- 26. "Substantial gainful activity" is to be based upon the totality of the
circumstances including consideration of an individual's training,
education, and experience; an individual's potential for earning at least
seventy percent of the individual's predisability earnings; and other
items deemed significant on a case-by-case basis. Eligibility is based
on an individual's employability and not actual employment status.

P
N

"Termination of employment" means a severance of employment by
not being on the payroll of a covered employer for a minimum of one
month. Approved leave of absence does not constitute termination of
employment.

26- 28. "Termination of participation" means termination of eligibility to
participate in the retirement plan.

History: Amended effective September 1, 1982; November 1, 1990; September 1,
1991; January 1, 1992; September 1, 1992; June 1, 1993; July 1, 1994; June 1,
1996; July 1, 2000; April 1, 2002; May 1, 2004; July 1, 2006.

General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52
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CHAPTER 71-02-02

71-02-02-01. Membership - General rule. Each eligible employee shall
become a member of the public employees retirement system upon filing a
membership form with the office, and the beginning of contributions to the fund. In
addition, the following requirements apply:

1

History:

A temporary employee must submit a completed participation
agreement befere—beeoming—a—member——Application—must—be
completed within six months of the date of hire as a temporary
employee or within six months of a change in status from a permanent
to temporary position. If no application is made and filed with the
office, an irrevocable waiver of participation will occur for as long as
the employee is in temporary status.

Contributions for temporary employees must be submitted no later than
the sixth working day of the month for the previous month’s salary.

Delinquent payments of over thirty days, for reasons other than leave of
absence or seasonal employment, will result in termination of eligibility

to participate as a temporary member forthe-remainderofthe-pltanyear.

Upon taking a refund, future participation as a temporary member is
waived.

A member may not participate as both a permanent and a temporary
member. Permanent employment has precedence.

Elected officials of participating counties and elected state officials, at
their individual option, must enroll or waive participation in writing within
six months of taking office or beginning a new term. If no application
is made and filed with the office, an irrevocable waiver of participation
will occur until the official makes application within six months from the
start of a new term.

Amended effective September 1, 1982; November 1, 1990;

September 1, 1992; June 1, 1996; July 1, 1998; May 1, 2004, July 1, 2006.
General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-01(3), 54-52-02.9, 54-52-05
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CHAPTER 71-02-03

71-02-03-02.2. Payment. The total dollar amount for the purchase or
repurchase may be paid in a lump sum or on a monthly, quarterly, semiannual,
or annual basis. Payments may be subject to contribution limitations established
under 26 U.S.C. 415. Payments must begin within ninety days of the date the
written cost confirmation is prepared. If the installment method is used, the
following conditions apply:

1. Simple interest at the actuarial rate of return must accrue monthly on the
unpaid balance. Interest is calculated from the fifteenth of each month.

2. The installment schedule may extend for as long as the employee is
employed by a participating employer.

3. Installment payments may be made by a payroll deduction where
available. However, it is the responsibility of the member to initiate and
terminate the payroll deduction.

4. Payments may only be received until the fifteenth of the month ir-whieh
the-member-retires-or-takes-alump-sum-refund following the month of

the member’s termination date with a participating employer.

5. Payments are due by the fifteenth of the month to be credited for the
month.

History: Effective November 1, 1990; amended effective July 1, 1994; June 1,
1996; May 1, 2004; July 1, 2006.

General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2,
54-52-17 .4

Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17 .4

71-02-03-02.5. Costs. If purchasing under North Dakota Century Code
section 54-52-02.6 or subdivision d of subsection 1 of North Dakota Century Code
section 54-52-17.4, the cost will be the higher of the amount refunded to the
member plus interest at the actuarial rate of return or the actuarial cost to provide
the credit. All other types of service purchases must be actuarially determined.
An actuarial cost must be calculated by applying actuarial factors to the amount
of retirement and retiree health insurance credit being purchased by the member.
The member’s current age, average salary, and current credited service on record
with the North Dakota public employees retirement system in the month in which
the member’s written request is received must be used in the cost calculation. The
amount of retirement and retiree health insurance credit being purchased must
be calculated using the benefit formulas in place at the time the written request
is received from the member. When calculating the cost, enhancements to the
benefit formula must be considered to be in place at the time the law is signed by
the governor.

The member’s average salary shall be calculated as follows:
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1. For members working full time with more than twelve months of service
credit, by using the calculation found in subsection 2 of North Dakota
Century Code section 54-52-17.

2. For members working full time with less than twelve months of service
credit, by using the calculation found in subsection 2 of North Dakota
Century Code section 54-52-17, but disregarding any month in which
the member was paid less than a full-month salary. A full-month salary
is the compensation the member and the member’s employer agreed
the member would be paid for working a full month.

3. For members who have not yet received a full-month salary, the
member’s average salary shall equal the member’s full-month salary,
as defined in subsection 2.

4. For members working part time, by using the applicable calculations
found in subsections 1 and 2, but using a monthly salary equal to the
equivalent of the salary the member would have received if the member
was working full time.

The retirement board must adopt actuarial assumptions necessary to
determine the actuarial factors for the cost calculation. The assumptions must be
reviewed concurrently with the assumptions for the retirement program.

Upon receipt of the written request from the member, and all required
documentation, a written cost confirmation must be prepared and mailed to the
member. The cost stated in the confirmation letter is valid for a period of ninety
days from the date of the letter unless the contributor terminates employment
with a participating employer. If the contributor terminates employment, then the
cost stated in the confirmation letter is valid only until the earlier of the end of
the ninety-day period or the fifteenth day of the month following the month of
termination.

History: Effective July 1, 1994; amended effective June 1, 1996; July 1, 2000;
April 1, 2002; May 1, 2004; July 1, 2006.

General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2,
54-52-17 .4

Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17 .4

71-02-03-06. Conversion of sick leave. To convert unused sick leave
to service credit, the member must notify the office, in writing, of the amount of
unused sick leave to be converted and the member’'s employer must confirm the
member’'s unused balance of accumulated sick leave as of the date the member
terminates employment. For members transferring from one participating employer
to another participating employer without terminating eligible employment, the
public employees retirement system will record unused sick leave of a participating
member if the new employer certifies that it will not transfer that leave. The
certification must include documentation from the previous employer detailing the
number of hours of sick leave. The public employees retirement system must
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receive the certification within sixty days after the member leaves employment
with the former employer. One month of service credit must be awarded for each
one hundred seventy-three and three-tenths hours of unused accumulated sick
leave. The employer and employee contributions rates used to calculate the cost
must be the rate of the retirement program of the member at termination.

1. Payments Aftertax payments may be accepted from the member as
early as six months prior to termination if the following requirements are
met:

4 a. A notice of termination or application for monthly benefits form is
on file with the public employees retirement system.

2 b. A written certification by the member's employer, as to the
member’s unused balance of accumulated sick leave as of the
date the member wishes to begin payment, is on file with the public
employees retirement system.

3- c. At termination, the sick leave conversion payment must be
recalculated using the member’s unused balance of accumulated
sick leave confirmed by the member’s employer, and the member’s
final average salary as of that date. If there is a difference between
the sick leave conversion payment amount and the amount the
member has paid, any overpayment must be refunded to the
member and any underpayment must be collected from the
member within sixty days of termination.

2. The member’'s record must be updated with the additional service
credit once payment is made in full and the member has terminated
employment.

3. Pretax rollover or transfer payments may be accepted from the member

as early as sixty days prior to termination if the following requirements
are met:

a. A notice of termination or application for monthly benefits form is
on file with the public employees retirement system.

b. A written certification by the member’s employer. as to the
member’s projected unused balance of accumulated sick leave
no sooner than si ays prior to the date of termination. is on
file with the public employees retirement system. This certification
must also include a certification by the employer of the projected
salaries to be reported to the public employees retirement system
during the final months of employment.

3]

At termination, the sick leave conversion payment must be
recalculated using the member’s unused balance of accumulated
sick leave confirmed by the member’s employer and the member’s
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final average salary as of that date. If there is a difference between
the sick leave balance or conversion payment amount and the
amount the member has paid. then only the amount of sick leave

available as of the termination date will be added to the member's
record. The member account balance will be credited with the full

amount of funds from the rollover or transfer.

d. Ifanunderpayment has occurred, then the remaining amount must
be collected from the member within sixty days of termination

€. The retiree health credit portion must be paid as a personal aftertax
payment.

4. The member’s record must be updated with the additional service credit
once payment is made and the member has terminated employment.

History: Effective June 1, 1996; amended effective April 1, 2002; May 1, 2004;
July 1, 2006.

General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52-17.8, 54-52-27

71-02-03-07. Employer purchase of service credit or sick leave
program. An employer may elect to purchase up to five years of service credit
for an employee of and purchase an employee’s unused sick leave that meets the
requirements of section 71-02-03-08. Before offering a purchase program to its
employees, the employer must create a program and an employer must document
the program in writing and submit a copy to the public employees retirement
system. The governing authority of the employer shall also submit to the executive
director of the public employees retirement system a letter indicating:

1. The program meets all the requirements of the North Dakota Century
Code.

2. The program meets all applicable federal requirements.

3. The employer agrees to remit to the public employees retirement
system a lump sum payment of the cost of the purchase upon being
billed.

4. The employer has not given the employee the option of a cash payment
in lieu of the employer purchase.

5. The employer shall clearly specify who is eligible for the program and
indicate if the program is intended to be permanent or will be for a
specific time period only.

6. The employer agrees that all purchases for service credit will be based
upon actuarial cost as determined by the public employees retirement
system and all unused sick leave purchases will be based upon
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the computation specified in the North Dakota Century Code. The
employer also agrees that all purchases will be completed no later than
the employee’s retirement or sixty days from the date the employer and
employee agree to the purchase, whichever comes first.

7. The employer agrees that in offering such a program the employer will
direct each employee interested in the program to first apply to the
employer’s authorized agent who will then certify the eligibility of the
member, the amount of service credit to be purchased or sick leave
to be converted, and send such certification to the public employees
retirement system. The employer also agrees that the employer's
authorized agent will coordinate the program, authorize all purchases
in writing to the public employees retirement system, and be the focal
point for communications between the public employees retirement
system, the employer, and the employee.

8. The employer agrees that for each employee certified to be eligible to
have service credit purchased or sick leave converted, the employer will
first obtain from the employee authorization for the public employees
retirement system to share confidential information with the employer.

9. The employer certifies that in offering the program, the employer is
making it available to all employees or a specified class of employees
on a nondiscriminatory basis.

When an employer files the above letter with the public employees retirement
system, it may offer the program to its employees. An employer may terminate
this program at any time upon the governing authority of the employer sending to
the executive director of the public employees retirement system a letter indicating
when the program is to be canceled

History: Effective May 1, 2004, amended effective July 1, 2006.
General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17.4, 54-52-29

71-02-03-08. Eligible sick leave. An employer or a member may only
purchase unused sick leave that has not been previously purchased by a former
employer or the member. —etigt t

History: Effective May 1, 2004; amended effective July 1. 2006.
General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-27
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CHAPTER 71-02-04

71-02-04-03.1. Payment date - Retirement benefits for late retirees.
Except for retirement options provided in sections 71-02-04-02 and 71-02-04-03,
for members who are terminated and older than the age at which they reach their
normal retirement age date, but who have delayed or inadvertently failed to apply
for retirement benefits, the regular accrued annuity benefits will commence with a
lump sum equal to the amount of missed payments, without interest, retroactive
to the their normal retirement age date unless otherwise approved by the North
Dakota public employees retirement system board. There will be no retroactive
payment for the retiree health insurance credit program.

History: Effective April 1, 2002;_ amended effective July 1, 2006.
General Authority: NDCC 54-52-04, 54-52-17
Law Implemented: NDCC 54-52-17

71-02-04-04. Optional benefits. A member may elect, as provided in
section 71-02-04-02, to receive one of the following optional benefits in lieu of the
regular single life retirement benefit.

1. One hundred percent joint and survivor benefit. A member shall
receive an actuarially reduced retirement benefit during the member's
lifetime and after the member's death the same amount will be
continued to the member’'s surviving spouse during the spouse's
lifetime. The designated beneficiary is limited to the member’s spouse.
Payments of benefits to a member’s surviving spouse shall be made on
the first day of each month commencing on the first day of the month
following the member’s death, providing the beneficiary has supplied a
marriage certificate and death certificate and is still living. Benefits shall
terminate in the month in which the death of the beneficiary occurs.
In the event the designated beneficiary predeceases the member, the
option shall be canceled and the member’s benefit shall be returned
to the single life amount. Payment of the single life amount shall
commence on the first day of the month following the spouse’s death
providing written notification of death and a death certificate has been
submitted.

2. Fifty percent joint and survivor benefit. A member shall receive an
actuarially reduced retirement benefit during the member’s lifetime and
after the member’s death one-half the rate of the reduced benefit will
be continued to the member’s surviving spouse during the spouse’s
lifetime. The designated beneficiary is limited to the member’s spouse.
Payments of benefits to a member's surviving spouse shall be made on
the first day of each month commencing on the first day of the month
following the member’s death, providing the beneficiary has supplied a
marriage certificate and death certificate and is still living. Benefits shall
terminate in the month in which the death of the beneficiary occurs.
In the event the designated beneficiary predeceases the member, the
option shall be canceled and the member’s benefit shall be returned
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to the single life amount. Payment of the single life amount shall
commence on the first day of the month following the spouse’s death
providing written notification of death and a death certificate has been
submitted.

Level social security option. A member who retires prior to receiving
social security benefits may elect the level social security option.
Under this option, the member’s monthly benefit is adjusted so the
combined benefits received from the fund and social security remain
level before, and after, the date social security benefits begin. The
adjusted benefit payable from the fund must be determined on an
actuarial equivalent based on an age no earlier than sixty-two and
no later than full retirement age as specified by the social security
administration as chosen in writing by the member.

A member is not eligible for the level social security option if it
results in a benefit payment of less than one hundred dollars per month.

A member shall submit an estimated benefit from social security
that was computed no more than six months before commencement of
retirement benefits.

Five-year Twenty-year or ten-year certain option. A member may
elect an option which is the actuarial equivalent of the member’s
normal, early, or deferred vested retirement pension payable for life
with a five-year twenty-year or ten-year certain feature, as designated
by the member.

Partial lump sum option. The partial lump sum option will only

be available to members who retire on or after reaching normal
retirement date. This option is an irrevocable election and made
at initial application for retirement. The payment is equal to twelve
monthly payments determined under the single life annuity option. The
member is permitted to choose one of the optional forms of payment,
excluding the level social security income option, for ongoing benefits.
The ongoing benefits will be actuarially reduced to reflect the partial

lump sum payment.

History: Amended effective September 1, 1982; November 1, 1990; July 1, 1994
May 1, 2004; July 1. 2006.

General Authority: NDCC 54-52-04, 54-52-17

Law Implemented: NDCC 54-52-17

71-02-04-07. Amount of early retirement benefit.

1

Except for members of the national guardAaw-enforeementretirement
system guard, the early retirement benefit shall be an amount

actuarially reduced from the single life retirement benefit by one-half of
one percent for each month (six percent per year) that the member is
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younger than the age at which the member would be at the member’s
normal retirement date on the date the member’s early retirement
benefit commences.

2. For members of the national guerdfaw-enforeementretirementsystem

guard, the early retirement benefit must be an amount actuarially
reduced from the single life retirement benefit by one-half of one
percent for each month (six percent per year) that the member is
younger than age fifty-five on the date the member’s early retirement
benefit commences.

History: Amended effective September 1, 1982; June 1, 1996; April 1, 2002;

May 1, 2004;_July 1, 2006.
General Authority: NDCC 54-52-04, 54-52-17

Law Implemented: NDCC 54-52-17

71-02-04-08 Assmnment or allenatlon of plan benef‘ ts Beﬁeﬁts

Neﬂh—Baketa—Gen%ury—Gede—seeﬂen—%SQA—?—G— Repealed effectlve Julv 1 2006

History: Effeetiveduly—1-—1994-
General Authority: NDEE-54-52-04
Law Implemented: NBDCC-54-52-17-54-52-1F6

71-02-04-10. Erroneous payment of benefits - Overpayments.

1. An"overpayment' means a payment of money by the public employees
retirement system that results in a person receiving a higher payment
than the person is entitled to under the provision of the retirement plan
of membership.

2. A person who receives an overpayment is liable to refund those
payments upon receiving a written explanation and request for the
amount to be refunded. All overpayments must be collected using
the care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent person acting in like capacity and familiar
with such matters would use in the conduct of an enterprise of like
character and with like gains. If the cost of recovering the amount of the
overpayment is estimated to exceed the overpayment, the repayment
is considered to be unrecoverable.

3. If the overpayment of benefits was not the result of any wrongdoing,
negligence, misrepresentation, or omission by the recipient, the
recipient may make repayment arrangements subject to the executive
director’s approval within sixty days of the written request for refund. If
repayment arrangements are not in place within sixty days of the date
of the written notice of overpayment, the executive director shall offset
the amount of the overpayment from the amount of future retirement
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benefit payments so that the actuarial equivalent of the overpayment is
spread over the individual's benefit payment period.

4. |f the overpayment of benefits was the result, in whole or in part, of
the wrongdoing, negligence, misrepresentation, or omission of the
recipient, the recipient is liable to pay interest charges at the rate of six
percent on the outstanding balance, from the time the erroneous benefit
was paid through the time it has been refunded in full, plus applicable
interest. If repayment arrangements are not in place within sixty days
of the date of the written notice of overpayment, the executive director

shall offset the amount of the overpayment from the amount of future
retirement benefit payments so that the actuarial equivalent of the
overpayment is spread over the individual's benefit payment period.

5. If an individual dies prior to fully refunding an erroneous overpayment
of benefits, the public employees retirement system must make
application to the estate of the deceased to recover the remaining
balance.

History: Effective June 1, 1996; amended effective April 1, 2002; July 1, 2006.

General Authority: NDCC 54-52-04, 54-52-17
Law Implemented: NDCC 39-03.1-25, 54-52-17
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CHAPTER 71-02-05

71-02-05-03. Cancellation of disability benefit. \When a member
receiving a disability benefit attains the_ member’'s normal retirement age date,
that member may elect to terminate that member’s disability benefits and draw
retirement benefits as specified in North Dakota Century Code section 54-52-17.

History: Amended effective January 1, 1992; May 1, 2004, July 1, 2006.
General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17

71-02-05-05. Conditions for changing to a disability retirement benefit
from an early reduced retirement benefit. A member may elect to start
receiving an early reduced retirement benefit, should the member be eligible to
do so, pending a disability determination or appeal. Upon receiving a disability
determination, interest accrual shall resume beginning the first of the month
following notice of the determination, continuing to accrue on the annuitant's
accumulated contribution until the annuitant reaches the annuitant's normal
retirement age date. The disability benefit will be calculated and a differential
payment made retroactive to the first day of the month following the member’s
termination from covered employment.

History: Effective September 1, 1982; amended effective November 1, 1990;
January 1, 1992; July 1, 1998;_July 1, 2006.

General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52-17

71-02-05-06. Determination of disability - Procedures.

1. Application.

a. |f the member is unable or unwilling to file ar a public employees
retirement system application for disability retirement, the
member’s legal representative may file the member’s disability
application.

b. For the main system and the national guardAaw guard and law
enforcement system, the application must explain the cause of
the disability, the limitations caused by the disability, the treatment
being followed, and the effect of the disability on the individual's
ability to be engaged in any gainful occupation for which the person
is, or could become, reasonably fitted by education, training, or
experience. For the judges’ retirement plan, the application
must explain the cause of the disability, the limitations caused
by the disability, the treatment being followed, and the effect of
the disability on the individual’'s ability to mentally or physically
fulfill the duties and responsibilities of being a judge. A judge
who is determined to be disabled pursuant to subdivision a of
subsection 3 of North Dakota Century Code section 27-23-03 shall
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file an application documenting this determination and the effective
date of the disability.

The application must be filed with the public employees retirement
system and may not be filed earlier than one hundred twenty days
before the expected termination date.

2. Medical consultant.

a.

The board may retain a medical consultant to evaluate and make
recommendations on disability retirement applications.

The medical consultant shall review all medical information
provided by the applicant.

The medical consultant is responsible to determine eligibility
for disability benefits for applicants not approved for social
security disability benefits or for judges not approved pursuant
to subsection 3 of North Dakota Century Code section 27-23-03
and shall advise the executive director of the decision in writing.
Applicants who become eligible for disability benefits under the
Social Security Act and who meet the requirements of subdivision e
of subsection 3 of North Dakota Century Code section 54-52-17
are eligible for benefits under subdivision e of subsection 4 of
North Dakota Century Code section 54-52-17 without submitting
further medical information to the medical adviser, but are subject
to recertification requirements specified in this chapter. The social
security disability award must provide proof that the member’s
disability was determined during the member’s period of eligible
employment. In determining eligibility for judges not approved
pursuant to the above, the medical director shall work with a
review committee composed of one supreme court judge and a
district court judge to review the proposed application. In order for
the application to be approved, it must have the concurrence of
the medical director and at least one judge. The executive director
shall appoint two judges to serve on the review committee.

3. Medical examination.

a.

The applicant for disability retirement shall provide the medical
examination reports as requested by the medical consultant.

The member is liable for any costs incurred by the member in
undergoing medical examinations and completing and submitting
the necessary medical examination reports, medical reports, and
hospital reports necessary for initial determination of eligibility for
benefits.
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If determined to be eligible for disability benefits, the member must
be reimbursed up to four hundred dollars for the cost of medical
examinations specifically requested by the medical adviser and the
executive director.

Appeal.

a.

If the applicant has terminated employment, the public employees
retirement system shall notify the applicant in writing of the
decision. If the applicant is determined not to be eligible for
disability benefits, the public employees retirement system shall
advise the applicant of the appeal procedure. [f the applicant is
determined eligible for disability benefits, benefits must be paid
pursuant to subsection 5.

If the applicant has not terminated employment, the applicant
must be provided with a preliminary notification of the decision in
writing. The preliminary notification remains in effect for a period
not to exceed two hundred seventy days. If an applicant does
not terminate employment within two hundred seventy days of
the date of termination provided on the disability application, the
application must be considered to be vacated but the applicant
may reapply as provided in subsection 1.

The applicant may appeal an adverse determination to the board
by providing a written notice of appeal within thirty days of the date
that the public employees retirement system mailed the decision.

The board shall consider all appeals at regularly scheduled board
meetings. The applicant must be notified of the time and date of the
meeting and may attend and be represented by legal counsel. The
executive director shall provide to the board for its consideration
a case history brief that includes membership history, medical
examination summary, and the plan administrator’s conclusions
and recommendations. The board shall make the determination for
eligibility at the meeting unless additional evidence or information
is needed. The discussion concerning disability applications must
be confidential and closed to the general public.

If the initial board decision is adverse to the applicant after
exhausting the administrative procedure under subdivisions a
and b, the applicant may file a request for a formal hearing to be
conducted under North Dakota Century Code chapter 28-32. The
request for a formal hearing must be filed within thirty days after
notice of the initial decision has been mailed or delivered. If an
appeal is not filed within the thirty-day period, the initial decision of
the board is final. If a request for a formal hearing is timely filed,
notice of the hearing must be served at least thirty days prior to
the date set for the hearing. The board shall request appointment
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of an administrative law judge from the office of administrative
hearings to conduct the hearing and make recommended findings
of fact, conclusions of law, and order. The board shall either
accept the administrative law judge’'s recommended findings of
fact, conclusions of law, and order or adopt its own findings of
fact, conclusions of law, and order. The applicant may under North
Dakota Century Code section 28-32-15 appeal the final decision
resulting from this procedure to the district court.

Payment of annuity. If awarded, the disability annuity is payable on,
or retroactive to, the first day of the month following the member’s
termination from covered employment minus any early retirement
benefits that have been paid.

Redetermination and recertification.

a.

A disabled annuitant's eligibility must be recertified eighteen
months after the date the first check is issued and thereafter
as specified by the medical consultant. The executive director
may waive the necessity for a recertification, based on the
recommendation of the medical consultant.

The public employees retirement system will send a recertification
form and request for a statement of annual earnings by certified
mail with return receipt to the disabled annuitant to be completed
and sent back to the office. If completed recertification has not
been received by the recertification date set in the recertification
request, benefits will be suspended effective the first of the month
following that date. Benefits will be reinstated the first of the
month following recertification by the medical consultant. The
regular accrued disability benefits will commence with a lump
sum equal to the amount of missed payments, without interest,
retroactive to the first day of the month benefits were suspended,
unless otherwise approved by the North Dakota public employees
retirement system board.

The medical consultant may require the disabled annuitant to be
reexamined by a doctor. The submission of medical reports by the
annuitant, and the review of those reports by the board’s medical
consultant, may satisfy the reexamination requirement. Upon
recertification, the disabled annuitant must be reimbursed up to
four hundred dollars for the cost of the required reexamination if
deemed necessary by the medical consultant and the executive
director.

The medical consultant will make the recertification decision. The
executive director may require additional recertifications, if the facts
warrant this action. The decision may be appealed to the board
within ninety days of receiving the written recertification decision.
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€. Benefit payments must be suspended immediately upon notice
received from the medical consultant that the annuitant does not
meet recertification requirements. The executive director shall
notify the annuitant of the suspension of benefits by certified
mail and shall reinstate benefits back to date of suspension
if the annuitant is subsequently found to meet recertification
requirements.

f. If it is determined that the disability annuitant was not eligible
for benefits during any time period when benefits were provided,
the executive director may do all things necessary to recover the
erroneously paid benefits.

History: Effective January 1, 1992; amended effective July 1, 1994; June 1, 1996;
April 1, 2002; May 1, 2004; July 1, 2006.

General Authority: NDCC 54-52-17

Law Implemented: NDCC 54-52-17, 54-52-26

71-02-05-07. Optional benefits. For the main system and national
guardAaw gquard or law enforcement retirement plans, an individual deemed
eligible for a disability benefit may elect, as provided in this section, to receive one
of the following optional benefits in lieu of the regular disability benefit. Under no
circumstances is an option available if the calculation of the optional benefit to
which the member is entitled results in an amount which is less than one hundred
dollars.

1. One hundred percent joint and survivor benefit. A member shall
receive an actuarially reduced disability retirement benefit as long
as the member remains eligible for benefits under subdivision e of
subsection 3 of North Dakota Century Code section 54-52-17 and
after the member’s death the same amount will be continued to
the member’s surviving spouse during the spouse’s lifetime. The
designated beneficiary is limited to the member’s spouse. Payments of
benefits to a member’s surviving spouse must be made on the first day
of each month commencing on the first day of the month following the
member’s death, provided the beneficiary is still living and has supplied
a marriage certificate and the member’s death certificate. Benefits
terminate in the month in which the death of the beneficiary occurs.
In the event the designated beneficiary predeceases the member, the
option must be canceled and the member’s benefit must be returned
to the single life amount. Payment of the single life amount must
commence on the first day of the month following the spouse’s death
providing written notification of death and a death certificate has been
submitted.

2. Fifty percent joint and survivor benefit. A member shall receive an
actuarially reduced disability retirement benefit as long as the member
remains eligible for benefits under subdivision e of subsection 3 of
North Dakota Century Code section 54-52-17 and after the member’s
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death one-half the rate of the reduced benefit will be continued to
the member’s surviving spouse during the spouse’s lifetime. The
designated beneficiary is limited to the member’'s spouse. Payments
of benefits to a member’s surviving spouse must be made on the first
day of each month commencing on the first day of the month following
the member’s death, providing the beneficiary has supplied a marriage
certificate and death certificate and is still living. Benefits terminate in
the month in which the death of the beneficiary occurs. In the event
the designated beneficiary predeceases the member, the option must
be canceled and the member’s benefit must be returned to the single
life amount. Payment of the single life amount must commence on the
first day of the month following the spouse’s death providing written
notification of death and a death certificate has been submitted.

Five-year Twenty-year or ten-year certain option. A member may
elect an option which is the actuarial equivalent of the member’s
normal, early, or deferred vested retirement pension payable for life

with a five-year twenty-year or ten-year certain feature, as designated
by the member.

History: Effective January 1, 1992; amended effective July 1, 1994; May 1, 2004;
July 1, 2006.

General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52-17

71-02-05-07.1. Judges’ retirement plan optional benefits. For the judges’
retirement plan, an individual deemed eligible for a disability benefit may elect, as
provided in this section, to receive one of the following optional benefits in lieu
of the regular disability benefit. Under no circumstances is an option available if
the calculation of the optional benefit to which the member is entitled results in an
amount which is less than one hundred dollars.

i 8

One hundred percent joint survivor benefit. A member shall
receive an actuarially reduced disability retirement benefit as long
as the member remains eligible for benefits under subdivision e of
subsection 3 of North Dakota Century Code section 54-52-17 and
after the member's death the same amount will be continued to
the member’s surviving spouse during the spouse’s lifetime. The
designated beneficiary is limited to the member’s spouse. Payments of
benefits to a member’s surviving spouse must be made on the first day
of each month commencing on the first day of the month following the
member’s death, provided the beneficiary is still living and has supplied
a marriage certificate and the member’s death certificate. Benefits
terminate in the month in which the death of the beneficiary occurs.
In the event the designated beneficiary predeceases the member, the
option must be canceled and the member’s benefit must be returned
to the single life amount. Payment of the single life amount must
commence on the first day of the month following the spouse’s death

76



providing written notification of death and a death certificate has been
submitted. '

2. Five-year Twenty-year or ten-year certain option. A member may
elect an option which is the actuarial equivalent of the member’'s
normal, early, or deferred vested retirement pension payable for life
with a five-year twenty-year or ten-year certain feature, as designated
by the member.

History: Effective May 1, 2004; amended effective July 1, 20086.
General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17

71-02-05-09. Interest accrual on accumulated contributions for
disabled annuitants. Effective January 1, 1998, interest must accrue on
accumulated contributions as defined in article 71-02 until the disabled annuitant
reaches that person’s normal retirement age date, the account is closed, or until
benefit payments commence to the member’s beneficiary.

History: Effective July 1, 1998; amended effective May 1, 2004; July 1, 2006.

General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17
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CHAPTER 71-02-07

71-02-07-02. Return to service - Retired member. The benefits of a
retired member who returns to permanent employment shall be suspended without
interest accruing on the suspended account, except as provided in subsection 1 of

North Dakota Century Code section 54-52-05. Upon subsequent termination, the
member’s benefit shall be recalculated as follows:

1.

If the period of subsequent employment is less than two years, the
member may elect:

a. A return of the member’s contributions made after reemployment,
and the suspended benefit restored, adjusted for the member’s age
at subsequent termination and for benefit payments received prior
to reemployment; or

b. A recalculation of the member's benefit based on the benefit
provisions in effect at the member’s initial retirement, but adjusted
to take account of age at final retirement, benefit payments
received prior to reemployment, salary and service credits, and
any benefit increases accrued during the period of subsequent
employment.

If the period of subsequent employment is more than two years, the
member’s benefit shall be based on the benefit provisions in effect at
final retirement and shall include the member’s age and salary earned
during the period of reemployment together with total service credits
earned before and after reemployment, adjusted to take account of
benefit payments received prior to reemployment. If a different option
is selected at the second retirement date, the member and office will
submit information as required to make an actuarial determination of
the elected benefit and the related payment of such.

If a member dies during subsequent employment, the member’s
initial retirement benefit election will apply. If a benefit election was
an optional benefit under subsection 1 or 2 of section 71-02-04-04,
then the member’s benefit must be recalculated based on the benefit
provisions in effect at the member’s initial retirement, but adjusted
to take account of age at death, benefit payments received prior to
reemployment, salary and service credits, and any benefit increases
accrued during the period of subsequent employment.

History: Amended effective November 1, 1990; July 1, 1998; May 1, 2004; July 1,

2006.

General Authority: NDCC 54-52-04, 54-52-17
Law Implemented: NDCC 54-52-17
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CHAPTER 71-02-09

71-02-09-02. Formal review procedure. If the initial decision is adverse
to the applicant after exhausting the administrative procedure under section
71-02-09-01, the applicant may file a request for a formal hearing to be conducted
under North Dakota Century Code chapter 28-32. The request for a formal hearing
must be filed within thirty days after notice of the initial decision has been mailed
or delivered. If an appeal for a formal hearing is not filed within the thirty-day
period, the initial decision of the board is final. If a request for a formal hearing is
timely filed, notice of the hearing must be served at least thirty days prior to the
date set for the hearing. The board shall request appointment of an administrative
law judge from the office of administrative hearings to conduct the hearing and
make recommended findings of fact, conclusions of law, and order. The board
shall either accept the administrative law judge’s recommended findings of fact,
conclusions of law, and order or adopt its own findings of fact, conclusions of law,
and order. The applicant may under North Dakota Century Code section 28-32-15
28-32-42 appeal the final decision resulting from this procedure to the district court.

History: Effective June 1, 1996, amended effective July 1, 2006.
General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52-04
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CHAPTER 71-02-10

71-02-10-02. Qualified domestic relations orders procedures.

1.

Upon receipt of a proposed domestic relations order, the exeeutive
direetor public employees retirement system shall send an initial
notice to each person named therein, including the member and the
alternate payee named in the order, together with an explanation of the
procedures followed by the fund.

Upon receipt of a domestic relations order, the executive director shall,
if the account is in pay status or begins pay status during the review,
order funds segregated in a separate account of the fund or in an escrow
account which the alternate payee would be entitled to by direction of
the order, if ascertainable from the proposed order.

Upon receipt of a domestic relations order, the exeeutive-direetor public
employees retirement system shall review the domestic relations order
to determine if it is a qualified order as established by the model
language format specified by the board.

The domestic relations order shall be considered a qualified order when
the executive director notifies the parties the order is approved and a
certified copy of the court order has been submitted to the office.

If the order becomes qualified, the executive director shall:

a. Send notice to all persons named in the order and any
representatives designated in writing by such person that a
determination has been made that the order is a qualified domestic
relations order.

b. Comply with the terms of the order.

C. Ifasegregated account or an escrow account has been established
for an alternate payee, distribute the amounts, plus interest,
as provided under subdivision d of subsection 1 of section
71-02-01-01 to the alternate payee.

If the order is determined not to be a qualified domestic relations
order or a determination cannot be made as to whether the order is
qualified or not qualified within eighteen months of receipt of such
order, the exeeutive-direeter public employees retirement system shall
send written notification of termination of review to all parties at least
forty-five days prior to the end of the eighteen-month review period.
At the end of the eighteen-month review period, the proposed order is
deemed to be withdrawn and of no legal effect.
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a. [fasegregated account or an escrow account has been established
for an alternate payee, the executive director shall distribute the
amounts in the segregated account or escrow account, plus
interest at a rate determined by the board, to the person or
persons who would be entitled to receive such amount in the
absence of an order.

b. If determined after the expiration of the eighteen-month period the
order is a qualified domestic relations order, the qualified domestic
relations order must be applied prospectively only.

History: Effective November 1, 1990; amended effective July 1, 1994; July 1. 2006.

General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17.6
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CHAPTER 71-02-11

71-02-11-02. Award of service credit.

1. An individual with eligible time may receive up to sixty months’ credit
upon proper application. A veteran eligible to receive service credit
for military time must apply for and,_if required to pay any portion of
the employee contribution, purchase that time within the lesser of
three times the length of active duty or five years from the date of
the veteran’s return to covered employment. Service credit will not
be awarded until all required documentation is received by the North
Dakota public employees retirement system, and payment of both the
employer and the employee contributions is made in full.

2. For persons employed by a political subdivision who will or have
returned from an interruption of employment, the following applies:

a. |fthe employing political subdivision is not a participating employer
in the North Dakota public employees retirement system and does
not become one, no credit will be granted.

b. If the employing political subdivision joins the North Dakota public
employees retirement system at a date later than the interruption of
employment, and purchases prior service credit for its employees
while the applicant is still employed, service will be granted as
provided in subsection 1 of section 71-02-11-02.

C. If the employing political subdivision joins the North Dakota public
employees retirement system while the applicant is still employed,
and prior service is not purchased on behalf of the employees, no
credit will be given.

d. If a political subdivision joins the North Dakota public employees
retirement system after an employee has terminated, no credit may
be granted to said employee for interruption of employment.

History: Effective September 1, 1991, amended effective May 1, 2004;_July 1.
2006.

General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52-17.4(5), 54-52-17.14

71-02-11-03. Documentation requirements. The burden of proof will be
on the member for providing documentation necessary to determine what military
time is eligible for service credit. At a minimum, the following documentation is
required before service credit will be awarded:

1. The member must provide a legible copy of military discharge papers
(DD214, DD215, or NGB22).

82



The member must provide proof of the last day of employment prior
to reporting for active duty and the first day of employment following
the return from active duty. This information must be certified by the
authorized agent of the employing agency using a "reeerd-ef-previous
serviee Purchase Agreement for USERRA Covered Military Active
Duty" or notice of change if returning from leave of absence.

The members requestlng service credlt for extended mlhtary terms

must provide a legible copy of the appropnate mlhtary papers (DD214)

Members who elect to purchase military time must submit a completed
purchase agreement.

History: Effective September 1, 1991, amended effective May 1, 2004;_July 1,

2006.

General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17.4(5), 54-52-17.14

71-02-11-04. Payment. The cost for purchase of eligible military service
in the North Dakota public employees retirement system and the North Dakota
highway patrolmen'’s retirement system is as follows:

1.

The cost for any required employee contributions to be paid by the
member may be paid in a lump sum or in installments pursuant to
the rules established for purchase or repurchase payment under
subsection 1, 2, or 3 of section 71-02-03-02.2. If retirement occurs
before purchase is complete, service being purchased will not be
credited to the account for retirement purposes until the payment is
complete. If no payments have been made, no credit will be awarded.
To prevent any delay in issuing the employee’s first retirement check,
purchase must be completed at least thirty days prior to retirement
date.

The employer cost will be assessed to the member's most recent
participating employer. Upon being billed by the North Dakota public
employees retirement system, the participating employer will have
thirty days in which to make payment in full. If, after sixty days, the
employer has not made payment in full, a civil penalty on fifty dollars
will be assessed, and, as interest, one percent of the amount due for
each month of delay or fraction thereof after the payment became due.

If the employer contributions are paid and the member becomes

delinquent for required employee contributions, then the public
employees retirement system will prorate the credit the employee
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contributions have paid for by the member and this credit will be added
to the member’s file.

History: Effective September 1, 1991; amended effective May 1, 2004; July 1.
2006.

General Authority: NDCC 54-52-04
Law Implemented: NDCC 54-52-17.4(5), 54-52-17.14

71-02-11-07. Refund of overpayments. In the event an employee or
retiree purchased military service pursuantto-North-Daketa-Century-Code-seetion
64-52-1474; at a cost higher than determined above, overpayments may be
refunded. Upon verification that the previously purchased military service meets
the general eligibility requirements under section 71-02-11-01, a refund may be
issued according to the following guidelines:

1. For a purchase paid in a lump sum:

refunded- The ove'rpavment will be refunded to the membér.

b. i —ekgible—military—time—was—July—1966—or—after—five—and

€ Interest on the refund amount will be paid at an annual rate of
seven and five-tenths percent compounded monthly. Interest will
be calculated from the month the public employees retirement
system received the lump sum payment to the month in which the
refund is made.

& c. The refund will be calculated and issued within one hundred eighty
days of receiving all necessary documentation.

2. For a purchase paid in instaliments:

a. |If an employee is currently making installment payments, the
purchase amount will be recalculated using feurpereent-ef-satary
the percentage of salary that the member was required to pay
times eligible months of military time being purchased. Any excess
funds resulting from the recalculation will be applied towards the
outstanding amount due. Should the payments made to date
exceed the new contract amount, a refund of the difference will be
issued within one hundred eighty days.

b. If an eligible employee or retiree has paid the installment contract
in full, the purchase amount will be recalculated using feur-pereent
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of-salary the percentage of salary that the member was required
to pay times eligible months of military time being purchased.
A refund of the difference between the payments actually made
and what the payments should have been on the new contract
amount will be made within one hundred eighty days of receiving
the necessary documentation. Interest on the refund amount will
be calculated at an annual rate of seven and five-tenths percent,
compounded monthly, from the month in which the purchase was
paid in full to the month in which the refund is issued.

History: Effective September 1, 1891;_amended effective July 1, 20086.
General Authority: NDCC 54-52-04

Law Implemented: NDCC 54-52-17.4(5), 54-52-17.14
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CHAPTER 71-04-04

71-04-04-04. Employer agreement. The retirement board shall establish
a written agreement for all employers other than state departments, agencies,
boards, or commissions which appoint the state to administer their deferred
compensation plan. This agreement includes requirement for the employer to
adopt the retirement board’s rules, employers to make the requested payroll
deductlons upon proper apphcatlon by the employee eend—the—re&remefﬁ—beafd

the de uctions rectl to the retiremen board alon WIth a ||s ing of deferred
compensation deductions for all employees participating in the plan, submit all
provider participant contracts to the retirement board, hold all participant account
information as confidential, and notify the retirement board within thirty days of
participant’s termination of employment.

History: Effective April 1, 1989; amended effective April 1, 2002; July 1, 2006.
General Authority: NDCC 28-32-02
Law implemented: NDCC 54-52.2-03

71-04-04-10. Processing deductions. The retirement board will process
and remit employee deferred compensation deductions to the designated provider
company within three business days following receipt in good order of all funds and
documentation from the employer.

History: Effective July 1. 2006.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 54-52.2-03
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CHAPTER 71-04-05

71-04-05-02. Payroll deductions. The employer shall authorize employee
payroll deductions only after receiving a completed and signed participant
agreement. The participant agreement must be signed by a designated
representative of the retirement board and indicate the date the payroll deduction
is to start, the provider, and the meonthly contribution amount. Payroll deductions
must be remitted to the provider—prior—to—the—tenth—ofeach—meonth retirement
board within ten days after each payroll period. Along with each payment, the
employer must provide the retirement board with a listing of deferred compensation
deductions for all employees participating in the deferred compensation plan
using the deferred compensation transmittal of deduction form or the approved
electronic format.

History: Effective April 1, 1989; amended effective July 1, 2006.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 54-52.2-02

71-04-05-03 Monthly report $he—en=rpleyer—sha+l~pfewde—the—fet+femeﬂ{

History: Effective-Apri - f
General Authorlty NBGG—28-32-92—54-52—2-93—2
Law Implemented: NBDCC-54-522-0354-52-2-032
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CHAPTER 71-04-06

71-04-06-06. Retirement board report. The provider shall deliver
semiannual quarterly reports, in an approved electronic format, to the retirement
board detailing the activity of each participant’s account. The semiannuat quarterly
report must be delivered within thirty days of the end of the-reporting—period
each calendar guarter and must include an alphabetical listing of the participants,
social security numbers of the participants, the provider's contract number for
the participants (if any), type of account for each participant, beginning account
balance forwarded from the previous reporting period, contributions made by the
participants for the current reporting period, transfers and rollovers from other
eligible plans during the reporting period, investment earnings or losses added
to the account (if any for the reporting period), any withdrawals made during the
reporting period, administrative charges assessed against the account during the
reporting period, transfers and direct rollovers to other eligible plans during the
reporting period, and the account balance at the end of the reporting period. The
report columns must be totaled. The semiannuat guarterly report must include
active, inactive, and accounts in payout status, with the exception of accounts
which have been annuitized, and be for all payroll divisions for the plan.

History: Effective April 1, 1989; amended effective November 1, 1990; July 1,

1994; May 1, 2004;_July 1. 20086.
General Authority: NDCC 28-32-02, 54-52.2-03.2

Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2
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CHAPTER 71-05-01

71-05-01-01. Definitions. As used in North Dakota Century Code chapter

39-03.1:
: 8

e

"Covered employment" means employment with the North Dakota
highway patrol.

"Medical examination" means an examination conducted by a doctor
licensed to practice in North Dakota that includes a diagnosis of the
disability, the treatment being provided for the disability, the prognosis
and classification of the disability, and a statement indicating how the
disability prevents the individual from performing the duties of a highway
patrolman.

"Normal retirement age" means age fifty-five except as otherwise
provided.

"Office” means the administrative office of the public employees
retirement system.

"Permanent and total disability” means the inability to engage in any
substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death
or has lasted or can be expected to last for a continuous period of not
less than twelve months.

"Plan administrator" means the executive director of the North Dakota
public employees retirement system.

"Substantial gainful activity" is to be based upon the totality of the
circumstances, including: consideration of an individual's training,
education, and experience;—their;_an individual's potential for earning
at least seventy percent of their the individual's predisability earnings;
and other items deemed significant on a case-by-case basis. Eligibility
is based on an individual's employability and not actual employment
status.

History: Effective November 1, 1990; amended effective October 1, 1991; June 1,
1992; July 1, 2006.

General Authority: NDCC 39-03.1-06

Law Implemented: NDCC 39-03.1-07
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CHAPTER 71-05-02

71-05-02-01. Disability retirement eligibility. A member of the highway
patrol retirement system, who has completed at least one hundred eighty days
of employment, is eligible for disability retirement benefits if the member became
permanently and totally disabled during the period of covered employment and
otherwise complies with section 71-05-02-02. A member eligible for normal
retirement date shall receive the normal retirement benefit if it exceeds the
disability retirement benefit.

History: Effective November 1, 1990; amended effective July 1, 2006.
General Authority: NDCC 39-03.1-06, 39-03.1-11
Law Implemented: NDCC 39-03.1-11

71-05-02-01.1. Conditions for changing to a disability retirement
benefit from an early reduced retirement benefit. A member may elect to
start receiving an early reduced retirement benefit, should the member be eligible
to do so, pending a disability determination or appeal. During this period, the
member's account will be handled in the same manner as all early reduced
retirement benefits. Upon receiving a disability determination, interest accrual
on the member’s account shall resume beginning the first of the month following
notice of the determination, continuing to accrue on the annuitant's accumulated
contribution until the annuitant reaches the annuitant's normal retirement age
date. The disability benefit will be calculated and a differential payment made
retroactive to the first day of the month following the member’s termination from
covered employment.

History: Effective May 1, 2004; amended effective July 1, 2006.
General Authority: NDCC 39-03.1-06, 39-03.1-11
Law Implemented: NDCC 39-03.1-11

71-05-02-04. Optional benefits. An individual deemed eligible for a
disability benefit may elect, as provided in this section, to receive one of the
following optional benefits in lieu of the regular disability benefit. These options
are not available if the calculation of the optional benefit to which the member is
entitied would result in an amount that is less than one hundred dollars.

1. One hundred percent joint and survivor benefit. A member shall
receive an actuarially reduced disability retirement benefit as long
as the member remains eligible for benefits under subdivision d
of subsection 3 of North Dakota Century Code section 39-03.1-11
and after the member's death the same amount will be continued
to the member’s surviving spouse during the spouse’s lifetime. The
designated beneficiary is limited to the member’'s spouse. Payments
of benefits to a member’s surviving spouse must be made on the
first day of each month commencing on the first day of the month
following the member's death, provided the beneficiary supplies a
marriage certificate and death certificate and is still living. Benefits
must terminate in the month in which the death of the beneficiary
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occurs. If the designated beneficiary predeceases the member, the
member’s benefit must be returned to the normal retirement amount.
Payment of the normal retirement amount must commence on the first
day of the month following the spouse’s death if written notification of
death, provided a death certificate has been submitted.

2. Five-year Twenty-year or ten-year certain option. A member may
receive the actuarial equivalent of the member’'s normal, early, or
deferred vested retirement pension payable for life with a five-year
twenty-year or ten-year certain feature, as designated by the member.

History: Effective July 1, 1998; amended effective May 1, 2004; July 1, 2006.
General Authority: NDCC 39-03.1-06, 39-03.1-11
Law Implemented: NDCC 39-03.1-11.4(d)

71-05-02-06. Cancellation of disability benefit. When a member receiving
a disability benefit attains the member’s normal retirement age date, that member
may elect to terminate that member’s disability benefit and draw retirement benefits
as specified in North Dakota Century Code section 39-03.1-11.

History: Effective May 1, 2004; amended effective July 1, 2006.
General Authority: NDCC 39-03.1-06, 39-03.1-11
Law Implemented: NDCC 39-03.1-11

91



CHAPTER 71-05-04

71-05-04-04. Payment. The total dollar amount for repurchase or purchase
may be paid in a lump sum or on a monthly, quarterly, semiannual, or annual
basis. Payments may be subject to contribution limitations established under 26
U.S.C. 415. Payments must begin within ninety days of the date the written cost
confirmation is prepared. If the installment method is used, the following conditions
apply:

1. Simple interest at the actuarial rate of return must accrue monthly on the
unpaid balance. Interest is calculated from the fifteenth of each month.

2. The installment schedule may extend for as long as the member is
employed by the participating employer.

3. Installment payments may be made by a payroll deduction where
available. However, it is the responsibility of the contributor to initiate
and terminate the payroll deduction.

4. Payments are due by the fifteenth of the month to be credited for the
month.

5. Payments may only be received from a contributor until the fifteenth
of the month in—which-the—contributersiastretirement-contribution—is
reeeived following the month of the member’s termination date with a

participating employer.

History: Effective October 1, 1991; amended effective June 1, 1996; May 1, 2004;
July 1, 2006.

General Authority: NDCC 39-03.1-06, 39-03.1-08.1, 39-03.1-10.1, 39-03.1-14.1
Law Implemented: NDCC 39-03.1-08.1, 39-03.1-10.1, 39-03.1-14.1

71-05-04-04.1. Costs. The cost to repurchase service credit must be
calculated by applying actuarial factors to the amount of the retirement and retiree
health insurance credit being purchased by the contributor or member of an
alternative retirement system. The contributor’s current age, average salary as
calculated under subsection 2 of North Dakota Century Code section 39-03.1-11,
and current credited service on record with the North Dakota public employees
retirement system in the month in which the contributor’'s written request is
received must be used in the cost calculation. The amount of retirement and
retiree health insurance credit benefits being purchased must be calculated using
the benefit formulas in place at the time the written request is received from the
contributor. When calculating the cost, enhancements to the benefit formula must
be considered to be in place at the time the law is signed by the governor.

The retirement board must adopt actuarial assumptions necessary to

determine the actuarial factors for the cost calculation. The assumptions must be
reviewed concurrently with the assumptions for the retirement program.
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Upon receipt of the written request from the contributor, a written cost
confirmation must be prepared and mailed to the individual. The cost stated in the
confirmation letter is valid for a period of ninety days from the date of the letter
unless the contributor terminates employment with the employer. If the contributor
terminates employment, then the cost stated in the confirmation letter is valid only
until the earlier of the end of the ninety-day period or the fifteenth day of the month
following the month of termination.

History: Effective June 1, 1996; amended effective May 1, 2004; July 1, 2006.
General Authority: NDCC 39-03.1-06, 39-03.1-10.1, 39-03.1-14.1
Law Implemented: NDCC 39-03.1-08.1, 39-03.1-10.1, 39-03.1-14.1

71-05-04-08. Conversion of sick leave. To convert unused sick leave
to service credit, the member must notify the office, in writing, of the amount of
unused sick leave to be converted and the member’s employer must confirm the
member’s unused balance of accumulated sick leave as of the date the member
terminates employment. For members transferring from one participating employer
to another participating employer without terminating eligible employment, the
public employees retirement system will record unused sick leave of a participating
member if the new employer certifies that it will not transfer that leave. The
certification must include documentation from the previous employer detailing the
number of hours of sick leave. The public employees retirement system must
receive the certification within sixty days after the member leaves employment
with the former employer.

One month of service credit must be awarded for each one hundred
seventy-three and three-tenths hours of unused accumulated sick leave. The
cost to convert unused sick leave into service credit must be paid with after tax
employee contributions.

1. Payments Aftertax payments may be accepted from the member as

early as six months prior to termination if the following requirements are
met:

4+ a. A notice of termination or application for monthly benefits form is
on file with the public employees retirement system.

2- b. A written certification by the member's employer, as to the
member’s unused balance of accumulated sick leave as of the
date the member wishes to begin payment, is on file with the public
employees retirement system.

3- ¢. At termination, the sick leave conversion payment must be
recalculated using the member’s unused balance of accumulated
sick leave, confirmed by the member's employer, and the
member’s final average salary as of that date.

4- d. Ifthere is a difference between the sick leave conversion payment
amount and the amount the member has paid, any overpayment
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must be refunded to the member and any underpayment must be
collected from the member within sixty days of termination.

The member’s record must be updated with the additional service
credit once payment is made in full and the member has terminated
employment.

Pretax rollover or transfer payments may be accepted from the member

as early as sixty days prior to termination if the following requirements
are met:

a.

b.

134

e

e.

A notice of termination or application for monthly benefits form is
on file with the public employees retirement system.

A written certification by the member's employer, as to the
member’'s projected unused balance of accumulated sick leave
no sooner than sixty days prior to the date of termination. is on
file with the public employees retirement system. This certification
must also include a certification by the employer of the projected

salaries to be reported to the public employees retirement system
during the final months of employment.

At termination. the sick leave conversion payment must be
recalculated using the member’s unused balance of accumulated
sick leave confirmed by the member’s employer, and the member’s
final average salary as of that date. If there is a difference between
the sick leave balance or conversion payment amount and the
amount the member has paid. then only the amount of sick leave
available as of the termination date will be added to the member’s
record. The member account balance will be credited with the full
amount of funds from the rollover or transfer.

If an underpayment has occurred, then the remaining amount must
be collected from the member within sixty days of termination.

The retiree health credit portion must be paid as a personal aftertax
payment.

3. The member’s record must be updated with the additional service credit

once payment is made and the member has terminated employment.

History: Effective June 1, 1996; amended effective April 1, 2002; May 1, 2004;

July 1, 2006.

General Authority: NDCC 39-03.1-06
Law Implemented: NDCC 39-03.1-30

71-05-04-09. Employer purchase of service credit or sick leave
program. An employer may elect to purchase up to five years of service credit
for an employee and purchase an employee’'s unused sick leave that meets the
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requirements of section 71-02-03-08. Before offering a purchase program to
its employees the employer must create a program and document the program
in writing and submit a copy to the public employees retirement system. The
governing authority of the employer shall also submit to the executive director of
the public employees retirement system a letter indicating:

1.

The program meets all the requirements of the North Dakota Century
Code.

The program meets all applicable federal requirements.

The employer agrees to remit to the public employees retirement
system a lump sum payment of the cost of the purchase upon being
billed.

The employer has not given the employee the option of a cash payment
in lieu of the employer purchase.

The employer shall clearly specify who is eligible for the program and
indicate if the program is intended to be permanent or will be for a
specific time period only.

The employer agrees that all purchases for service credit will be based
upon actuarial cost as determined by the public employees retirement
system. The employer also agrees that all purchases will be completed
no later than the employee’s retirement or sixty days from the date the
employer and employee agree to the purchase, whichever comes first.

The employer agrees that in offering such a program the employer will
direct each employee interested in the program to first apply to the
employer’s authorized agent who will then certify the eligibility of the
member, the amount of service credit to be purchased, and send such
certification to the public employees retirement system. The employer
also agrees that the employer’s authorized agent will coordinate the
program, authorize all purchases in writing to the public employees
retirement system, and be the focal point for communications between
the public employees retirement system, the employer, and the
employee.

The employer agrees that for each employee certified to be eligible to
have service credit purchased, the employer will first obtain from the
employee authorization for the public employees retirement system to
share confidential information with the employer.

The employer certifies that in offering the program, the employer is

making it available to all employees or a specified class of employees
on a nondiscriminatory basis.
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When & an employer files the above letter with the public employees retirement
system, it may offer the program to its employees. An employer may terminate
this program at any time upon the governing authority of the employer sending to
the executive director of the public employees retirement system a letter indicating
when the program is to be canceled.

History: Effective May 1, 2004; amended effective July 1, 2006.
General Authority: NDCC 38-03.1-06
Law Implemented: NDCC 39-03.1-10.2
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CHAPTER 71-05-05

71-05-05-04. Optional benefits. A member may elect, as provided in
section 71-05-05-02, to receive one of the following optional benefits in lieu of the
regular early or normal retirement benefit.

1.

oo

One hundred percent joint and survivor benefit. A member may
receive an actuarially reduced retirement benefit during the member’s
lifetime and after the member’'s death the same amount will be
continued to the member’'s surviving spouse during the spouse’s
lifetime. The designated beneficiary is limited to the member’s spouse.
Should the member remarry and wish to change such designation,
a new actuarial retirement benefit will be calculated. Payments of
benefits to a member’s surviving spouse must be made on the first day
of each month, commencing on the first day of the month following the
member’s death, providing the beneficiary has supplied a marriage
certificate, death certificate, birth certificate verifying age, and is still
living. Benefits must terminate in the month in which the death of the
beneficiary occurs.

Five-year Twenty-year or ten-year term certain. A member may
elect an option which is the actuarial equivalent of the member’s
normal, early, or deferred vested retirement pension payable for life
with a five-year twenty-year or ten-year certain feature, as designated
by the member.

Partial lump sum option. The partial lump sum option will only be
available to members who retire on or after reaching their normal
retirement date. This option is an irrevocable election and made
at initial application for retirement. The payment is equal to twelve
monthly payments determined under the normal annuity option. The
member is permitted to choose one of the optional forms of payment
for ongoing benefits. The ongoing benefits will be actuarially reduced
to reflect the partial lump sum payment.

History: Effective October 1, 1991; amended effective July 1, 2006.
General Authority: NDCC 39-03.1-06
Law Implemented: NDCC 39-03.1-11

71-05-05-10. Erroneous payment of benefits - Overpayments.

1,

An "overpayment" means a payment of money by the public employees
retirement system that results in a person receiving a higher payment
than the person is entitled to under the provision of the retirement plan
of membership.

A person who receives an overpayment is liable to refund those

payments upon receiving an explanation and a written request for the
amount to be refunded from the executive director. All overpayments
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must be collected using the care, skill, prudence, and diligence under
the circumstances then prevailing that a prudent person acting in
like capacity and familiar with such matters would use in the conduct
of an enterprise of like character and with like gains. If the cost of
recovering the amount of the overpayment is estimated to exceed the
overpayment, the repayment is considered to be unrecoverable.

3. If an overpayment of benefits was not the result of any wrongdoing,
negligence, misrepresentation, or omission by the recipient, the
recipient may make repayment arrangements subject to the
executive director’'s approval within sixty days of the written notice
of overpayment. Fhe If repayment arrangements are not in place
within sixty days of the date of the written notice of overpayment, the
executive director shall offset the amount of the overpayment from
the amount of future retirement benefit payments so that the actuarial
equivalent of the overpayment is spread over the individual's benefit
payment period.

4. Ifthe overpayment was the result, in whole or in part, of the wrongdoing,
negligence, misrepresentation, or omission of the recipient, the
recipient is liable to pay interest charges at the rate of six percent
on the outstanding balance to compensate the fund for lost earnings
from the time the erroneous benefit was paid through the time it has
been refunded in full. Recovered funds are first applied to interest,
and if any amount is left over, that amount is applied to principal. If

repayment arrangements are not in place within sixty days of the date

of the written notice of overpayment, the executive director shall offset
the amount of the overpayment from the amount of future retirement

benefit payments so that the actuarial equivalent of the overpayment is
spread over the individual's benefit payment period.

5. If an individual dies prior to fully refunding an erroneous overpayment
of benefits, the public employees retirement system must make
application to the estate of the deceased to recover the remaining
balance.

History: Effective April 1, 2002; amended effective July 1, 2006.

General Authority: NDCC 32-03-04, 39-03.1-06, 54-52-04(12), 54-52-14.2
Law Implemented: NDCC 39-03.1-25
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CHAPTER 71-05-08

71-05-08-02. Qualified domestic relations orders procedures.

Upon receipt of a proposed domestic relations order, the exeedtive
direetor public employees retirement system shall send an initial
notice to each person named therein, including the member and the
alternate payee named in the order, together with an explanation of the
procedures followed by the fund.

Upon receipt of a domestic relations order, the executive director shall,
if the account is in pay status or begins pay status during the review,
order funds segregated in a separate account of the fund or in an escrow
account which the alternate payee would be entitled to by direction of
the order, if ascertainable from the proposed order.

Upon receipt of a domestic relations order, the exeeutive-direetor public
employees retirement system shall review the domestic relations order
to determine if it is a qualified order as established by the model
language format specified by the board.

The domestic relations order shall be considered a qualified order when
the executive director notifies the parties the order is approved and a
certified copy of the court order has been submitted to the office.

If the order becomes qualified, the executive director shall:

a. Send notice to all persons named in the order and any
representatives designated in writing by such person that a
determination has been made that the order is a qualified domestic
relations order.

b. Comply with the terms of the order.

C. Ifasegregated account or an escrow account has been established
for an alternate payee, distribute the amount, plus interest,
as provided under subdivision d of subsection 1 of section
71-02-01-01 to the alternate payee.

a. If the order is determined not to be a qualified domestic relations
order or a determination cannot be made as to whether the order is
qualified or not qualified within eighteen months of receipt of such
order, the exeeutive-director public employees retirement system
shall send written notification of termination of review to all parties
at least forty-five days prior to the end of the eighteen-month
review period. At the end of the eighteen-month review period, the
proposed order is deemed to be withdrawn and of no legal effect.
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b. Ifasegregated account or an escrow account has been established
for an alternate payee, the executive director shall distribute the
amounts in the segregated account or escrow account, plus
interest at a rate determined by the board, to the person or

persons who would be entitled to receive such amount in the
absence of an order.

C. If determined after the expiration of the eighteen-month period the
order is a qualified domestic relations order, the qualified domestic
relations order must be applied prospectively only.

History: Effective October 1, 1991; amended effective July 1, 1994; July 1, 2006.
General Authority: NDCC 39-03.1-06

Law Implemented: NDCC 39-03.1-14.2
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CHAPTER 71-08-02

71-08-02-01 Membership of individuals who become employees of

under the judges’ retirement plan, the highway patrol retirement plan, the
law enforcement plan, the teachers’ fund for retirement plan, or the alternate

retirement plan of the state board of higher education. If a member of the
def ned contrlbutlon retlrement pIan beeemee—aﬁ-emﬁieyee—eﬁhe-yudma{—bfaﬁehr

fer—feﬂfemem—membefsmp beqms emolovment in a posmon covered under the

judges’ retirement plan, the highway patrol retirement plan, the law enforcement
plan, the teachers’ fund for retirement plan, or the alternate retirement plan of
the state board of higher education, the member’s status as a member of the
defined contribution retirement plan is suspended and the member becomes
a new member of the retirement plan for which that member’'s new position is
eligible. The member's account balance remains in the defined contribution
retirement plan, but no new contributions may be made to that account. The
member’s service credit and salary history that were forfeited as a result of the
member’s transfer to the defined contribution retirement plan remain forfeited, and
service credit accumulation in the new retirement plan begins from the first day of
employment in the new position. If the member later returns to employment that is
eligible for the defined contribution plan, the member’s suspension is terminated,
the member again becomes a member of the defined contribution plan, and the
member’s account shall resume accepting contributions. The contributions to
the alternate retirement plan shall remain with that plan unless at the member’s
option, the member elects to transfer any available balance as determined by
the provisions of the alternate retirement plan into the member’s account in the
defined contribution retirement plan.

History: Effective July 1, 2000; amended effective April 1, 2002; July 1, 2006.
General Authority: NDCC 28-32-02(1)
Law Implemented: NDCC 54-52.6-01(3)
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CHAPTER 71-08-04

71-08-04-02. Qualified domestic relations orders procedures.

1

Upon receipt of a proposed domestic relations order, the exeettive
direetor public employees retirement system shall:

a. Send an initial notice to each person named therein, including
the member and the alternate payee named in the order, with an
explanation of the procedures followed by the fund.

b. Order the funds to which the alternate payee would be entitled by
direction of the order segregated into the available stable value
account of the fund, if those funds are ascertainable from the
proposed order.

C. Review the domestic relations order to determine if it is a qualified
order as established by the model language format specified by the
board.

The domestic relations order shall be considered a qualified order when
the executive director notifies the parties the order is approved and a
certified copy of the court order has been submitted to the office.

If the order becomes qualified, the executive director shall:

a. Send notice to all persons named in the order and any
representative designated in writing by such person that a
determination has been made that the order is a qualified domestic
relations order.

b. Comply with the terms of the order.

C. Allow the alternate payee to choose the appropriate investment
options for the alternate payee’s account.

d. Allow the alternate payee to choose the same payout options
allowed for the member.

If the order is determined not to be a qualified domestic relations
order or a determination cannot be made as to whether the order is
qualified or not qualified within eighteen months of receipt of such
order, the exeeutive-direetor public employees retirement system shall
send written notification of termination of review to all parties at least
forty-five days prior to the end of the eighteen-month review period.
At the end of the eighteen-month review period, the proposed order is
deemed to be withdrawn and of no legal effect.
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a. |f a segregated account has been established for an alternate
payee, the executive director shall distribute the amounts in the
segregated account in the manner required in the absence of an
order.

b. If determined after the expiration of the eighteen-month period the
order is a qualified domestic relations order, the qualified domestic
relations order must be applied prospectively only.

History: Effective July 1, 2000; amended effective July 1, 2006.
General Authority: NDCC 28-32-02(1)
Law Iimplemented: NDCC 54-52.6-12
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CHAPTER 71-08-06

71-08-06-02. Award of service credit. An individual with eligible time may
receive up to sixty months’ credit upon proper application. A veteran eligible to
receive service credit for military time must apply for and, _if required to pay any
portion of the employee contribution, purchase that time within the lesser of three
times the length of active duty or five years from the date of that person’s return
to covered employment after an honorable discharge. Service credit will not be
awarded until all required documentation is received by the North Dakota public
employees retirement system and payment of both the employer and the employee
contributions is made in full.

History: Effective May 1, 2004; amended effective July 1. 2006.
General Authority: NDCC 54-52.6-04, 54-52-04
Law Implemented: NDCC 54-52.6-09.3, 54-52.6-09.4

71-08-06-03. Documentation requirements. The burden of proof will be
on the member for providing documentation necessary to determine what military
time is eligible for service credit. At a minimum, the following documentation is
required before service credit will be awarded:

1. The member must provide a legible copy of military discharge papers
indicating an honorable discharge (DD214, DD215, or NGB22).

2. The member must provide proof of the last day of employment prior
to reporting for active duty and the first day of employment following
the return from active duty. This information must be certified by the
authorized agent of the employing agency using a
serviee "Purchase Agreement for USERRA Covered Military Active
Duty" or notice of change if returning from leave of absence.

3. The members requestlng service cred|t for extended mllltary terms

must prowde a legible copy of the appropnate mllltary papers (DDZ14)

4. A memberwho elects to purchase military time must submita completed
purchase agreement.

History: Effective May 1, 2004; amended effective July 1, 2006.
General Authority: NDCC 54-52-04, 54-52.6-04
Law Implemented: NDCC 54-52.6-09.3, 54-52.6-09.4

71-08-06-04. Payment Cost. The payment cost for purchase of eligible
military service in the defined contribution plan may be paid as follows:

1. Payment The cost for any required employee contributions to be paid
by the member may be paid in a lump sum or in installments pursuant
to the rules established for purchase or repurchase payment under
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subsection 3, 4, or 5 of section 71-02-03-02.2. If no payments have
been made, no credit will be awarded.

2_ M ARISIL"A'A~ oG A PDe—aSStSSt - - Bi~ ARATIREL® i B
participating—employer If the member elects to make installment

ments through roll d ction, then the employer will be require

to match the member contribution month by month. Upon completion

of the member contributions, the employer will be required to make a
final payment of all remaining employer contributions.

oo

If the member elects to make payments through any method other than
ayroll deductions, then upon the member com ing full payment of

the required member contributions, the employer cost will be assessed
to the member’s most recent participating employer.

>

Upon being billed by the public employees retirement system, the
participating employer will have thirty days in which to make payment
in full. If, after sixty days, the employer has not made payment in full,
a civil penalty of fifty dollars will be assessed, and, as interest, one
percent of the amount due for each month of delay or fraction thereof
after the payment became due.

History: Effective May 1, 2004;_amended effective July 1, 2006.
General Authority: NDCC 54-52-04, 54-52.6-04
Law Implemented: NDCC 54-52.6-09.3, 54-52.6-09.4

71-08-06-05. Refund of overpayments. If an employee purchased
military service pursuantto—North—Dakota—Century—Code—chapter—54-526 at a
cost higher than determined in this chapter, overpayments may be refunded.
Upon verification that the previously purchased military service meets the general
eligibility requirements under section 71-08-06-01, a refund may be issued
according to the following guidelines:

1. For a purchase paid in a lump sum:

refunded: The overpayment will be refunded to the membér.




€ The refund will be calculated and issued within one hundred eighty
days of receiving all necessary documentation.

2. For a purchase paid in installments:

a. |f the employee is currently making installment payments, the
purchase amount will be recalculated using feur—pereent the
percentage of salary that the member was required to pay times
eligible months of military time being purchased. Any excess
funds resulting from the recalculation will be applied toward the
outstanding amount due. Should the payments made to date
exceed the new contract amount, a refund of the difference will be
issued within one hundred eighty days.

b. If an eligible employee or retiree has paid the installment contract
in full, the purchase amount will be recalculated using feur-pereent
the percentage of salary that the member was required to pay
times eligible months of military time being purchased. A refund of
the difference between the payments actually made and what the

payments should have been on the new contract amount will be

made within one hundred eighty days of receiving the necessary
documentation. interest-on-the-refund-amount-will-be—caletlated

History: Effective May 1, 2004; amended effective July 1, 20086.
General Authority: NDCC 54-52-04, 54-52.6-04
Law Implemented: NDCC 54-52.6-09.3, 54-52.6-09.4
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CHAPTER 71-08-07

71-08-07-01. Additional employer contributions. An employer may elect
to provide additional employer contributions to an employee’s account in an amount
not exceeding the equivalent of a purchase of up to five years of service credit
for that employee ef and the purchase of an employee’s unused sick leave that
meets the requirements of section 7+-68-66-62 71-08-07-02. Before offering such
a program to its employees, an employer must create a program and document
it in writing and submit a copy to the public employees retirement system. The
governing authority of the employer shall also submit to the executive director of
the public employees retirement system a letter indicating:

y

The program meets all the requirements of the North Dakota Century
Code.

The program meets all applicable federal requirements.

The employer agrees to remit to the public employees retirement
system a lump sum payment of the cost of the purchase upon being
billed.

The employer has not given the employee the option of a cash payment
in lieu of the employer purchase.

The employer shall clearly specify who is eligible for the program and
indicate if the program is intended to be permanent or will be for a
specific time period only.

The employer agrees that all additional employer contributions will not
exceed the equivalent of a purchase of service credit as determined
by the public employees retirement system and all unused sick leave
purchases will be based upon the computation specified in the North
Dakota Century Code. The employer also agrees that all purchases will
be completed no later than the employee’s retirement or sixty days from
the date the employer and employee agree to the purchase, whichever
comes first.

The employer agrees that in offering such a program the employer will
direct each employee interested in the program to first apply to the
employer’s authorized agent who will then certify the eligibility of the
member and the amount of service credit to be purchased or sick leave
to be converted and send such certification to the public employees
retirement system. The employer also agrees that the employer’'s
authorized agent will coordinate the program, authorize all purchases
in writing to the public employees retirement system and be the focal
point for communications between the public employees retirement
system, the employer, and the employee.
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8. The employer agrees that for each employee certified to be eligible to
have service credit purchased or sick leave converted, the employer will
first obtain from the employee authorization for the public employees
retirement system to share confidential information with the employer.

9. The employer certifies that in offering the program, the employer is
making it available to all employees or a specified class of employees
on a nondiscriminatory basis.

When an employer files the above letter with the public employees retirement
system, the employer may offer the program to its employees. An employer may
terminate this program at any time upon the governing authority of the employer
sending to the executive director of the public employees retirement system a
letter indicating when the program is to be canceled.

History: Effective May 1, 2004;_amended effective July 1, 2006.
General Authority: NDCC 54-52-04, 54-52.6-04
Law Implemented: NDCC 54-52.6-09.2

71-08-07-02. Eligible sick leave. An employer may provide additional
contributions equal to the purchase of an employee’s unused sick leave only to
the extent that it has not been previously purchased by a former employer or the

& - - G totaro - Ol

History: Effective May 1, 2004; amended effective July 1, 2006.

General Authority: NDCC 54-52-04, 54-52.6-04
Law Implemented: NDCC 54-52.6-09.2
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Section

CHAPTER 71-08-08
TEMPORARY EMPLOYEE PARTICIPATION

71-08-08-01 Temporary Employee Participation

71-08-08-01. Temporary employee participation. For each eligible

temporary employee who elects to participate as such in the defined contribution

plan, the following applies:

1.

N

o

™

S

A temporary employee must submit a complete articipation
agreement within six months of the date of hire as a temporary
employee or within six months of a change in status from a permanent
to temporary position. If no application is made and filed with the
office. an irrevocable waiver of participation will occur for as long as
the employee is in temporary status.

Contributions for temporary employees must be submitted no later than
the sixth working day of the month for the previous month'’s salary.

Delinquent payments of over thirty days, for reasons other than leave of
absence or seasonal employment, will result in termination of eligibility

to participate as a temporary member.

Upon taking a refund, future participation as a temporary member is
waived.

A member may not participate as both a permanent and a temporary
member. Permanent employment has precedence.

History: Effective July 1, 2006.
General Authority: NDCC 54-52-04, 54-52.6

Law Implemented: NDCC 54-52.6-01.3, 54-52.6-02.6
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CHAPTER 71-08-09
RETURN TO SERVICE - RETIRED MEMBER

Section
71-08-09-01 Return to Service - Retired Member

71-08-09-01. Return to service - Retired member. The benefits of a retired
member of the defined contribution plan who returns to permanent employment

shall be suspended except as provided in North Dakota Century Code section
54-52.6-02.

History: Effective July 1, 2006.
General Authority: NDCC 54-52-04, 54-52.6
Law implemented: NDCC 54-52.6-01.7, 54-52.6-02.7
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JULY 2006

CHAPTER 72-06-01
72-06-01-01. Definitions.
1. "Company" means any company, corporation, limited liability company,

or other entity engaged in the business of supplying electronic eeunting
machines-and-eleetronie voting systems.

2. "EAC" means the federal election assistance commission or any entity
or agency succeeding to its function or role.

History: Effective March 1, 2004; amended effective July 1. 2006.
General Authority: NDCC 16.1-06-26

Law Implemented: NDCC 16.1-06-26

72-06-01-02. Certification by secretary of state of electronic eetunting
machines—and voting systems. Prior to use and procurement in this state, a

company supplylng electronlc eeuﬁ&ﬁg—maehfﬁes—aﬁd—eleetreme votlng systems

coeunting—machines—and—electronic—voting—systems shall glve wrltten notice to
the secretary of state and provide a demonstration certifying that its maehine
of system complies with applicable laws and is certified by an independent test

authority accredited by the EAC as fulfilling the requirements of the EAC voluntary
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guidelines. If the secretary of state approves the maehfne—ef otlng system the
secretary of state shall issue a certificate of approval.

Any changes or modlfcatlons in electronlc eeuetmg—maehmee—and

i attor : g ahd ofte votlng systems may
be certlfled by the secretary of state wrth or W|thout the demonstration described
in this section for initial approval provided that the modified machire-or system
has been certlﬂed as fulfilling the reqwrements of the EAC voluntary voting system

guidelines.

History: Effective March 1, 2004; amended effective July 1, 2006.
General Authority: NDCC 16.1-06-26

Law Implemented: NDCC 16.1-06-10.1, 16.1-06-11, 16.1-06-14, 16.1-06-26

72-06-01-03. Decertification by secretary of state of electronic eotnting
machines-and voting systems. The secretary of state may decertify and revoke
a certificate of approval of any electronic eetnting—machine—orelectronie voting
system previously certified according to section 72-06-01-02 if the secretary of state
becomes aware that:

1. Any substantial modification was made to the electronic eeunting
machine-er-eleetronie voting system that was not certified according to
section 72-06-01-02; or

2. Documented evidence exists showing malfunctioning by the electronic
eeunting-machine-or-eleetronie voting system that cannot be explained
by user or operator error, and which the company cannot adequately or
chooses not to account for.

History: Effective March 1, 2004; amended effective July 1. 2006.
General Authority: NDCC 16.1-06-26
Law Implemented: NDCC 16.1-06-14, 16.1-06-26

72-06-01-04. Criteria for approving direct recording electronic voting
systems. Before the secretary of state grants a certificate of approval, the
following capabilities or features of a direct recording electronic voting system
must be demonstrated to the secretary of state or the secretary of state’s designee
upon such official’'s request. As used in this section, the term system means direct
recording electronic voting system. The secretary of state may grant a certificate
of approval for a system if the system fulfills the requirements of North Dakota
Century Code section 16.1-06-14 and is approved or certified by the FEC—or
EAC. The secretary of state may also require that one or more of the following
capabilities or features also be included in a system prior to its approval:
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10.

1.

12.

Presents the entire ballot to the voter in a series of sequential screens
that include methods to ensure the voter sees all ballot options on all
screens before completing the vote and allows the voter to review all
ballot choices before casting a ballot;

Alerts the voter on the screen if the voter attempts to evervete over
vote or cross-party vote and provides information on how to correct the
evervote over vote or cross-party vote;

Is an electronic computer-controlled voting system that provides for
direct recording and tabulating of votes cast;

Has a battery backup system that, at a minimum, allows voting to
continue uninterrupted for two hours without external power,

Along with any activating and vote recording devices and components,
has a unique embedded internal serial number for audit purposes;

Is designed to accommodate multiple ballot styles in each election
precinct and multiple precincts;

Has a real-time clock capable of recording and documenting the total
time polls are open in a precinct and capable of documenting the
opening and closing of polls;

Complies with the disability voting requirements of the Help America
Vote Act [Pub. L. 107-252; 42 U.S.C. 15301-15545];

For security purposes, along with each associated activating and
recording device and component, employs a unique, electronically
implanted election-specific internal security code such that the absence
of the security code prevents substitution of any unauthorized system
or related component;

Has a color touch-screen that is at least fifteen inches [38.1 centimeters]
in diagonal measure;

Has an option to accommodate a wheelchair voter without intervention
of the poll worker other than a minor adjustment such as the angle of
the display, and the voter must be able to vote in a face-first position so
that privacy is maintained with the ballot surface adjusted to a vertical
position;

Has wheels so that the system may be easily rolled by one person
on rough pavement and rolled through a standard thirty-inch
[76.2-centimeter] doorframe if the net weight of the system, or
aggregate of voting device parts, is over twenty pounds [9.07
kilograms];
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13.

14.

15.

16.

17,

18.

19.

20.

Has a smart card-type device to activate the system for each individual
voter. The election worker or voters shall be able to activate the card at
the poll table with an activation device and hand the card to the voter to
use on any open voting system. The card shall be rendered unusable
by the voting system after the voter has cast a ballot and after a period
of time has expired. There shall be a manual solution available in the
event the smart card activation device or the smart card reading unit on
the machine fails;

Prints and an alphanumeric printout of the contest, candidates, position
numbers, and vote totals when the polls are open so that the election
workers may verify that the counters for each candidate are on zero.
These printouts shall contain the system serial number and the counter
total. The election worker must be able to request as many copies as
needed. The system shall include a feature to allow reports to be sent
to a printer or to an excel-compatible file;

The system central processing unit is designed so that no executable
code may be launched from random access memory. If the operating
system is open or widely used, it must be an embedded system;

Provides an electronic, redundant storage of both the vote totals and the
randomized individual ballot images. These randomized images must
be able to be printed after the polls close;

Allows a comparison of the multiple locations of totals and ballot images
to detect any errors or discrepancies. In the event of a data discrepancy,
an appropriate error message shall be displayed in a text format, in
order to either correct the data error or prohibit voting from continuing;

Has a programmable memory device that plugs into the system.
This programmable memory device shall contain the ballot control
information, the summary vote totals, maintenance log, operator log,
and the randomized ballot images;

Maintains all vote totals, counter totals, audit trail ballot images, and
the internal clock time in both the main memory and the removable
programmable memory devices in the event the main power and battery
backup power fail,

Has a self-contained, internal backup battery that powers all
components of the system that are powered by alternating current
power. In the event of a power outage in the precinct, the self-contained,
internal backup battery power shall engage with no disruption of
operation or loss of data. The system shall maintain all vote totals,
counter totals, audit trail ballot images, and the internal clock time in
both the main memory and the removable programmable memory
devices in the event the main power and battery backup fail;
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21

22,

23.

24,

25.

Has software that is able to run in a networked or stand-alone
environment and suppert supports early voting;

Has a standard or as an option, software and hardware provisions for
remote transmission of election results to a central location;

Has internal operating system software or firmware that:

a. |s specifically designed and engineered for the election application;

b. Is contained within each touch-screen voting device;

C. Is stored in a nonvolatile memory within each terminal;

d. Includes internal quality checks such as purity or error detection
and correction codes; and

€. Includes comprehensive diagnostics to ensure that failures do not
go undetected;

Has a mandatory preelection testing of the ballot control logic and
accuracy. The logic and accuracy test results must be stored into
the memory of the main processor (central processing unit) and into
the same programmable memory device that is used on election day
for future reference. The test results must be stored by vote total
summaries and by each individual ballot image randomly. The system
must be capable of printing a zero-results printout prior to these tests
and results printout after the tests; and

Stores tabulation of votes, ballot by ballot, in two or more memory
locations on separate integrated circuit chips and shall be electronically
compared throughout the election. Any differences between votes
tabulated and votes stored in multiple storage locations shall be
detected immediately and generate an error message defining required
maintenance on the electronic voting system before the system
continues to be used in the election.

History: Effective March 1, 2004; amended effective July 1. 2006.
General Authority: NDCC 16.1-06-26
Law Implemented: NDCC 16.1-06-14, 16.1-06-26

72-06-01-05. Defining a vote on optical scan ballots used as a part of an

electronic eounting-maechine-or-eleetronie voting system. A voting mark that

touches the oval er-affow on an optical scan ballot used as a part of an electronic

eeuﬂﬂﬂg-maehfne—erelee&emevotlng deviee system shall be counted as if it were en
of in the oval erarrew. Except as provided in North Dakota Century Code seetiens
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section 16.1-13-25 and-16-+-13-26, if the voting mark does not touch the oval e
afrew and is not en-er in the oval erarrew, the vote may not be counted.

History: Effective March 1, 2004; amended effective July 1. 2006.
General Authority: NDCC 16.1-06-26
Law Implemented: NDCC 16.1-06-26

72-06-01-07. Temporarily defining a vote on new electronic eeunting
machines-and-electronie voting system, not otherwise addressed in seetion
72-06-01-05-or-72-06-01-06 this chapter. After certifying a new electronic eetinting
machine-er-eleetronie voting system according to section 72-06-01-01 which is not
otherwise addressed in seetion72-06-64-65-6r72-06-64-06 this chapter, and within
sixty days following the issue of a certificate of approval by the secretary of state, the
secretary of state shall temporarily define and publicize what constitutes a vote on

the newly certified electronic eetnting-machine-or-efectrenie voting system, which

will govern until a permanent definition is adopted by rule.

History: Effective March 1, 2004; amended effective July 1, 2006.
General Authority: NDCC 16.1-06-26
Law Implemented: NDCC 16.1-06-26

72-06-01-08. Criteria for approving ballot marking devices. Before
the secretary of state grants a certificate of approval. the following capabilities or
features of a ballot marking device must be demonstrated to the secretary of state
or the secretary of state’s designee upon such official’'s request. As used in this
section, the term "device" means ballot marking device. The secretary of state

may grant a certificate of approval for a device if the device fulfills the applicable
subsection requirements of North Dakota Century Code section 16.1-06-14 and
is approved or certified by the EAC. The secretary of state may also require that
one or more of the following capabilities or features also be included in a system
prior to its approval:

1. Presents the entire ballot to the voter in a series of sequential screens
that include methods to ensure the voter sees all ballot options on all
screens before completing the vote and allows the voter to review all
ballot choices before casting a ballot;

N

Alerts the voter on the screen if the voter attempts to over vote or
cross-party vote and provides information on how to correct the over
vote or cross-party vote;

|

Is_an electronic computer-controlled voting system that provides for
direct marking of the voter’s choices on a paper ballot without tabulation
of votes cast;

>

Has a battery backup system that, at a minimum, allows voting to
continue uninterrupted for two hours without external power:;
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Is designed to accommodate multiple ballot styles in each election

precinct and multiple precincts:

Has a real-time clock capable of recording and documenting the total
time polls are open in a precinct and capable of documenting the
opening and closing of polls:

Complies with the disability voting requirements of the Help America
Vote Act [Pub. L. 107-252; 42 U.S.C. 15301-15545];

For_security purposes, along with each associated activating and
recording device and component, employs a unique, electronically
implanted election-specific internal security code such that the absence

of the security code prevents substitution of any unauthorized system

or related component:

Has a color touch-screen that is at least fifteen inches [38.1 centimeters]
in diagonal measure;

Has an option to accommodate a wheelchair voter without intervention
of the poll worker other than a minor adjustment such as the angle of

the display, and the voter must be able to vote in a face-first position so
that privacy is maintained with the ballot surface adjusted to a vertical

position;

Has wheels so that the system may be easily rolled by one person
on rough pavement and rolled through a standard thirty-inch
[76.2-centimeter] doorframe if the net weight of the system. or
aggregate of voting device parts, is over twenty pounds [9.07

kilograms];

Is activated by an official election ballot;

Upon activation is able to detect any premarked votes, and if votes are
present, the device will not allow the voter to mark any additional votes

with the device;

Has the capability to display. both visually and through voice files. the
marked votes on a paper ballot for the benefit of a person who is not able
to read or see the marks on the ballot and who desires an independent
verification of marked votes prior to casting and tabulation of the votes:

The system central processing unit is designed so that no executable
code may be launched from random access memory. If the operating
system is open or widely used, it must be an embedded system:;

Has a programmable memory card that plugs into the system. This

programmable memory card shall contain the ballot definitions:
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17. Has a self-contained. internal backup battery that powers all
components of the system that are powered by alternating current
power. In the event of a power outage, the self-contained, internal
backup battery power shall engage with no disruption of operation or
loss of ballot definitions:

18. Has the capability to support early voting; and
19. Has internal operating system software or firmer that:

a. |s specifically designed and engineered for the election application:

b. Is contained within each ballot marking device;

C. |s stored in a nonvolatile memory within each terminal;

d. Includes internal quality checks such as purity or error detection
and correction codes; and

€. Includes comprehensive diagnostics to ensure that failures do not
0 _undetected.

History: Effective July 1, 2006.
General Authority: NDCC 16.1-06-26

Law Implemented: NDCC 16.1-06-14, 16.1-06-26
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CHAPTER 74-01-01

74-01-01-01. Organization of seed commission.

1.

History. The state seed department was established by the 1931
legislative assembly. The main office was designated to be at North
Dakota state university. Branch offices are maintained in Grafton to
more efficiently serve the potato industry with official grade inspection
services. The department is governed by the state seed commission.

Commission. The state seed commission consists of a representative
of the North Dakota crop improvement association, a representative
of the North Dakota certified seed potato growers association, a
representative of the North Dakota dry edible bean seed growers
association, a representative of the North Dakota agricultural
association, an elected member of the North Dakota potato council
selected by the North Dakota potato council, a representative of
the northern plains potato growers association who is a North Dakota
resident, a representative of the North Dakota grain dealers association
who also operates a state-approved seed conditioning plant, selected
by the board of directors of the North Dakota grain dealers association,
and the agriculture commissioner or the commissioner’s designee,
who shall serve as chairman. The dean and director of the experiment
station, or the director’s designee, of the college of agriculture of the
North Dakota state university of agriculture and applied science is a
voting member of the commission.

Functions. The seed department enforces state seed laws, inspects
and analyzes seed offered for sale, provides a public laboratory service
for examining and analyzing seed and commercially produced crops
for planting and consumption purposes, maintains a seed certification
system for field seeds and potatoes, inspects and grades potatoes and
other produce, regulates wholesale potato dealers, and establishes
grade standards and grades commodities not in the federal grain
standards. Lists of field-inspected seeds published by the seed
department, specifically bulletin nos. 91 and 95, are produced for the
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express purpose of informing producers of the availability of certified
seed grown in North Dakota, and are not intended to induce reliance
on the part of producers on the department’s inspection, certifications,
or any other act or undertaking relating to quantity or quality of the seed

or crop produced, fitness, presence or absence of disease. or identity
of variety or selection.

4. For the purposes of this section. North Dakota Century Code chapter
4-09 and North Dakota Administrative Code article 74-03 generally
apply to the certification and conditioning of field seeds: North Dakota
Century Code chapter 4-25 and North Dakota Administrative Code
article 74-02 to the requlation of field crops and seeds:; North Dakota
Century Code chapter 4-10 and North Dakota Administrative Code
article 74-04 to the certification and inspection of potatoes: North
Dakota Century Code chapter 4-11 and North Dakota Administrative
Code article 74-05 to the regulation of wholesale potato dealers:
and North Dakota Century Code chapter 4-09.1 and North Dakota
Administrative Code article 74-06 to the inspection and grading of
crops not in federal grain standards.

jon

Seed commissioner. The commission appoints the seed department
manager, who is the state seed commissioner.

5: 6. Inquiries. Inquiries regarding the seed department may be addressed
to the commissioner:

State Seed Commissioner
State Seed Department
State University Station
Fargo, ND 58105

History: Amended effective December 1, 1981; November 1, 1985; October 1,
1989; September 1, 2002; January 2, 2006.

General Authority: NDCC 28-32-02.1

Law Implemented: NDCC 28-32-02.1
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CHAPTER 74-02-01

74-02-01-02. Hermetically sealed containers. A container will be
considered hermetically sealed if all of the following conditions have been met:

1. The seed was packaged within nine months after harvest.

2. The container used does not allow water vapor penetration through
any wall, including the seals, greater than five-hundredths grams of
water per twenty-four hours per one hundred square inches [645.16
square centimeters] of surface at one hundred degrees Fahrenheit
[37.78 degrees Celsius] with a relative humidity on one side of ninety
percent and on the other side of zero percent. Water vapor penetration
shall be measured as: gram water / twenty-four hour / one hundred
degrees Fahrenheit / ninety percent relative humidity versus zero
percent relative humidity.

3. The seed in the container does not exceed the percentage of moisture,
on a wet basis, as listed betew: in section 201-36¢-c of the rules and
requlations of the Federal Seed Act.
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The container is conspicuously labeled in not less than nine point type
to indicate:

a. That the container is hermetically sealed;;

b. That the seed has been preconditioned as to moisture content;;
and

C. The calendar month and year in which the germination test was
completed.

The percentage of germination of vegetable seed at the time of
packaging was equal to or above the standards in section 201.31 of
the rules and regulations of the Federal Seed Act which pertains to
germination standards for vegetable seeds;-whieh-provide:,
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History: Amended effective January 2. 2006.

General Authority

Law implemented:

: NDCC 4-09-03
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74-02-01-04. Sale and exchange of seed. The definition of terms used in
this section and in North Dakota Century Code section 4-09-15 shall be defined in
this section and in North Dakota Century Code section 4-09-01.

The exemption found in subdivision e of subsection 5 1 of North Dakota
Century Code section 4-09-15 does not apply to a farmer who sells only the
farmer’s own seed which has been publicly advertised for sale. For the purposes
of this section, "publicly advertised for sale" includes advertising in newspapers,
periodicals, pamphlets, or posters, by radio or television, or in any other media.
For the purposes of this section and North Dakota Century Code section 4-09-15,
"sells only the farmer’s own seed" includes any disposition of seed or transaction
whereby the farmer sells, exchanges, or trades the farmer's own seed. The
exemption found in subsection 5 of North Dakota Century Code section 4-09-15
also does not apply to any farmer who is engaged in the seed business. For the
purposes of this section, "engaged in the seed business" includes the sale of any
seed by a person which seed was not grown on that person’s own farm, publicly
advertising for sale any seed, or making use of any third party as an agent or
broker to bring a buyer and seller of seed together for purposes of sale, exchange,
or trade.

The exemptions found in North Dakota Century Code section 4-09-15 do
not apply to seed for which a certificate of plant variety protection has been applied
for or issued. except regarding the replanting of seed on the farmer’s own farm.
In_the absence of contractual obligations between the variety owner and a first
purchaser, a farmer may replant seed varieties protected by plant variety protection
for an indeterminate length of time provided the exemptions listed in North Dakota
Century Code section 4-09-15 are complied with in full.

History: Amended effective May 1, 1988, January 2, 2006.
General Authority: NDCC 4-09-03
Law Implemented: NDCC 4-09-15

74-02-01-07. Rules for affidavit of analysis for bagg.ed. agricultural

January 2, 2006.




€ Letnumberofseed:

History: Effeetive-December4+—499+
General Authority: NBDGG4-09-63,4-09-08
Law Implemented: NDCC4-09-08
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CHAPTER 74-02-02

74-02-02-01. Definitions. As used in this chapter, unless the context or
subject matter otherwise requires:

1.

"Agricultural grain” or "grass seed" includes seeds of grass, forage,
cereal, fiber and oil crops, and any other kinds of seeds commonly
recognized within this state as agricultural or field seeds and mixtures
of such seeds for sowing or planting purposes.

"Consumer" means any person who purchases or otherwise obtains
seed for sowing but not for resale.

"Engaging in the business of selling seed" means the act or acts of
selling, offering for sale, transporting for sale, or holding in storage
with the intent to sell to a North Dakota consumer for sowing purposes
any agricultural grain or grass seed by any nonresident who travels
from farm to farm,__or offers directly to the consumer through public
advertising, internet sales, or any other medium which would constitute
public notice.

"Feed grain" means the seed of any crop which is being produced to be
used for feed or food and not for seeding or planting purposes.

"Nonresident person" means any individual, partnership, corporation,
company, society, or association who is not located in or does not have
a permanent address in North Dakota.

History: Amended effective January 2. 2006.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 4-25-01
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CHAPTER 74-03-00.1

74-03-00.1-01. Definitions. As used in this article, unless the context or
subject matter otherwise requires:

1.

2

oo

"Blend" means seed consisting of more than one variety of a kind, each
in excess of five percent by weight of the whole.

"Brand" means a word, name, or symbol, number, or design used to

identify seed of one person to distinguish that seed from seed of another
person.

"Bulk seed" means seed stored in bins and may mean seed stored in
containers larger than one hundred sixty pounds [72.72 kilograms].

"Conditioning" includes all activities performed on seed between
harvest and marketing. Other terms associated with conditioning
could include cleaning, processing, sizing, grading, storing, and seed

treating, drying, scarifying, and other operations that may change the

purity or germination of the seed.

"Field inspection" means physical examination or observation of a field
by an authorized state seed employee.

"Grower" means any person that is complying with all the certification
rules and regulations in the production of field-inspected seed.

"Hybrid" definitions include:

a. "Double cross" means the first generation hybrid between two
single crosses.

b. "Foundation single cross" means a single cross used in the
production of a double cross, a three-way cross, or a top cross.

C. "Inbred line" means a relatively true-breeding strain resulting from
at least five successive generations of controlled self-fertilization
or of backcrossing to a recurrent parent with selection, or its
equivalent, for specific characteristics.

d. "Open pollination" means pollination that occurs naturally as
opposed to controlled pollination, such as by detasseling,
cytoplasmic male sterility, self-incompatability, or similar
processes.

€. "Single cross" means the first generation hybrid between two inbred
lines.
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f.  "Three-way cross" means a first generation hybrid between a single
cross and an inbred line.

"Inseparable other crops" means only other crops of similar size which

are difficult to remove in the usual methods of cleaning.

"Mixture" means seed consisting of more than one kind, each in excess
of five percent by weight of the whole.

"None" means none found during the normal inspection process (both
field and seed standards). None is not a guarantee to mean the lot
inspected or analyzed is free of the factor.

"Other varieties and off-types" means plants or seeds which do not
conform to the characteristics of a variety as described by the breeder.
They do not include variations which are characteristic of the variety.

“Type" means a group of variety so nearly similar that the individual
varieties cannot be clearly differentiated except under special
conditions.

"Variant" means any seed or plant that:

a. |s distinct but occurs naturally within a variety;
b. Is stable and predictable with a degree of reliability comparable

to other varieties of the same kind, within recognized tolerances,
when the variety is reproduced or reconstituted; and

C. Was originally a part of the variety as released.
A variant is not an off-type.

"Variety" means a subdivision of a kind eharacterized-by-growth—yield;

' “TL,

m-oth S 5 a-Stibe a—kine which
is distinct, uniform, and stable; "distinct" in the sense that the variety
can be differentiated by one or more identifiable morphological,
physiological, or other characteristics whiek from all varieties of public
knowledge, "uniform” in the sense that the variations in essential and
distinctive characteristics are describable, and "stable" in the sense that
the variety will remain unchanged to a reasonable degree of reliability
in its essential and distinctive characteristics and its uniformity when
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reproduced or reconstituted as required by the different categories or
varieties. o

History: Effective May 1, 1986; amended effective September 1, 2002; January 1,

2005; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-01

74-03-01-01. Seed certification in North Dakota. The certification of
seed in North Dakota is a function of the state seed department as outlined in
North Dakota Century Code sections 4-09-16, 4-09-17, 4-09-18, and 4-09-19.
This chapter applies to all crops, other than potato, grown for the production of
all classes of North Dakota certified seed. If a North Dakota crop is accepted
for field inspection and certification for which there are no North Dakota field or
seed standards, the latest standards published by the association of official seed
certifying agencies for that crop will apply.

History: Amended effective January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-03. Eligibility requirement for certification of crop varieties.
As used in this chapter, "variety" includes hybrids and breeding lines.

1. Only those varieties that are accepted by the North Dakota state seed
department as meriting certification in accordance with the criteria
established by the association of official seed certifying agencies shall
be eligible for certification. A variety will normally be considered eligible
for certification if it has received favorable action by & one or more of

the following:

4. A national variety review board;-the.

b. The plant variety protection office, er—anr including additional
information itemized in subdivisions e through i of subsection 2 of
section 74-03-01-03. which is required.

3]

An official seed certifying agency. Forthose-crops-where-nationat
ifed . : I s rod4 otiost

d. The organization for economic cooperation and development

OECD).

Contact the state seed commissioner for varieties not covered by one of
the above categories on questions regarding eligibility. In the absence
of a national review board, a state or regional variety review committee
may determine the eligibility for certification, if operating under similar
criteria and approved by the seed commissioner.

2. The following must be made available by the originator, developer,
owner, or agent when eligibility for certification is requested by the
applicant.
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The name of the variety. This name must be the established name
if the variety has previously been marketed.

A statement concerning the variety’s origin and the breeding
procedure used in its development.

A detailed description of the morphological, physiological, and
other characteristics of the plants and seed that distinguish it from
other varieties.

Evidence of performance of the variety, such as comparative yield
data, insect and disease resistance, or other factors supporting the
identity of the variety.

A statement delineating the geographic area or areas of adaption
of the variety.

A statement on the plans and procedures for the maintenance of
stock seed classes, including the number of generations through
which the variety may be multiplied.

A description of the manner in which the variety is constituted when
a particular cycle of reproduction or multiplication is specified.

Any additional restrictions on the variety, specified by the breeder,
with respect to geographic area of seed production, age of stand,
or other factors affecting genetic purity.

A sample of seed representative of the variety that will be planted
for certified seed production.

History: Amended effective May 1, 1986; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-04. Classes (generation) and sources of certified seed.

1. Four classes (generations) of seed shall be recognized in seed
certification: breeder, foundation, registered, and certified.

a.

Breeder seed is directly controlled by the originating plant breeder,
sponsoring institution or firm, which supplies the source for the
initial and recurring increase of foundation seed.

Foundation seed is seed—whieh—is the progeny of breeder or
foundation seed produced under control of the originator or
sponsoring plant breeding institution, or person, or designee
thereof. As applied to certified seed, foundation seed is a class of
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certified seed whieh+s produced under procedures established by

the certifying agency for the purpose of maintaining genetic purity
and identity.

C. Registered seed shalt-be is the progeny of foundation or other
approved seed stocks that are is so handled as to maintain
satisfactory genetic identity and purity and that has been approved
and certified by the certifying agency. This class of seed shall be
of a quality suitable for the production of certified seed.

d. Certified seed shalt-be is the progeny of foundation, registered,
certified, or other approved seed stocks that are is so handled as to
maintain satisfactory genetic identity and purity and that has been
approved by the state seed department.

2. The number of generations through which a variety may be multiplied
shall be limited to that specified by the originating breeder or owner of a
variety, but shall not exceed two generations beyond foundation seed.
The following exceptions to the limitation of generations are permitted:

a. Unlimited recertification of the certified class may be permitted
for older crop varieties where when foundation seed is not being
maintained.

b. The production of an additional generation of the certified class may
be permitted on a one-year basis when:

(1) An emergency is declared prior to the planting season by
the certifying agency stating that foundation and registered
seed supplies are not adequate to plant the needed certified
acreage of the variety; and

(2) Permission of the originating breeder or owner of the variety
is obtained (if applicable); and

(3) The additional generation of certified seed produced to
meet the emergency seed is declared to be ineligible for
recertification.

3. Seed whieh that fails to meet the certification standards for reasons
other than those affecting genetic purity may be certified in emergency
situations and will be labeled with a "substandard grade" tag.

History: Amended effective May 1, 1986; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-06. Seed eligibility.
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1. Eligible seed stocks shalt-be-these-which have met the requirements
for foundation, registered or, in special cases, approved lots of the
certified class. Eligible seed obtained from another person must have
been be accompanied by the official tag or bulk certificate from an

approved certifying agency, which will be the deeumentary-evidence

documentation of acceptance for field inspection.

2. Certified seed growers may plant seed from their own fields which
passed field inspection in previous years if the field passed inspection
and if the class of seed (generation) is eligible to be certified. Carryover
reports must be filed annually on unconditioned seed produced prior to
the previous crop year.

3. Certified seed growers may not plant seed from their own fields that

failed field inspection due to genetic purity factors in previous years.

4. Growers should check with the state seed department regarding
approved lots of the certified class eligible for recertification.

History: Amended effective May 1, 1986; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-08. Field management and isolation. The production unit for
certification shall be a field. No field or part of a field will be accepted unless field
boundaries are clearly defined and properly isolated as provided in the specific crop
standards contained in other chapters of this article. Isolation distances may be
extended at the request of the seed commissioner or the commissioner’s agents for

reasons including the production of transgenic crops or genetically-medified-crops
other kinds in proximity to fields being grown for the purpose of seed certification.

History: Amended effective September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-09. Field inspection.

1. Applications. Applications for field inspection, accompanied by the
correct fees, past-due accounts, and proof of seed eligibility, must be
received at the state seed department office in Fargo not later than
June fifteenth. The penalty fee will apply after that date. Applications
for soybeans, millet, and buckwheat will be accepted until July fifteenth
without late penalty. In case of an emergency or unusual circumstances
due to weather and or crop conditions, the deadline may be extended
at the discretion of the seed commissioner. In such an event. late
application penalties may be waived.

2. Information required on application. The application shall be completed
by the applicant and returned to the seed department. H-is-impertant
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that-at All questions must be answered completely and correctly. The
location of the farm and field, including the legal description. shall
be given clearly so that the inspector will be able to find the farm
and field readily without waste of time and extra travel. Field Farm
service agency field maps must be provided by the applicant. If the
seed is purchased, an official certified seed tag or bulk certificates
must accompany the application or be made available to the seed
department prior to field inspection.

Roguing and spraying fields. Roguing fields prior to inspection is
desirable recommended to remove undesirable plants from fields
whieh that are intended for seed certification. Plants that should be
removed include off-type plants, other crop plants, prohibited and
restricted noxious weeds, and other impurities which may be growing
in the field.

Roguing is usually done by pulling out off-types or other crop plants or
weeds and removing them from the field. In the case of small grain,
roguing should be done after heading as foreign plants are seen most
easily at this time. In hybrid seed production, eff-type fertile off-types
and undesirable plants should be removed before pollen is shed. Sterile
off-types may be removed any time prior to the final inspection. Roguing
is very essential in—maintaining to_ maintain the purity of varieties and
high standards of certified seed.

Whenever practical and advisable, seed fields should be sprayed with
pesticides according to the bestrecommendations manufacturer’s label
for the control of undesirable-weeds pests. Growers must follow posting
requirements as specified by state and federal agencies responsible for
the regulation and use of pesticides.

Weeds and diseases.

a. Prohibited noxious weeds under North Dakota seed laws and
rules are leafy spurge, field bindweed (creeping jenny), Canada
thistle, perennial sow thistle, Russian knapweed, and hoary cress
(perennial peppergrass), absinth wormwood, hemp having more
than three-tenths of one percent tetrahydrocannabinol, musk
thistle, spotted knapweed, and yellow starthistle.

b. Restricted noxious weeds under North Dakota seed laws and rules
are dodder species, hedge bindweed (wild morning glory), wild
oats, and quackgrass.

C. A field may be rejected if it is the opinion of the field inspector that
the amount and kind of eemmen weeds present make it difficult to
give-adequate provide for inspection, or the condition is such that
the quality of the cleaned seed may be questionable.
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d. Objectionable weed seeds are restricted noxious weeds under
North Dakota seed laws and rules and may include some common
weeds which cause a specific problem in the conditioning of some
individual crops.

€. Diseases not governed by specific crop standards may be cause
for rejection if it is the opinion of the inspector that the quality of the
cleaned seed may be affected or if results of tests made on the seed
indicate a disease condition which will affect the crop produced
from such seed.

Cancellation of field inspection. An application may be canceled by
the grower before the field inspection is made and the application
fee minus ten—dellars an administrative fee will be refunded to the
applicant. The request for cancellation, however, must reach the state
seed department before the inspector arrives in the general locality
of the field or before inspection expense has been-ineurred occurred.
Refunds will not be made after fields are inspected or because fields
have been rejected.

Appeal inspection of rejected fields will be considered, provided
application for appeal allows a reasonable amount of time for

reinspection prior to harvest. A fee for reinspection may be assessed.

History: Amended effective May 1, 1986; May 1, 1988, December 18, 1989;
September 1, 2002;_January 2, 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-11. Seed sampling and laboratory inspection.

l:

Identification in storage. Field-inspected seed must be identified at
all times. Identification must be traceable to field inspection numbers
from the crop year in which the seed was produced. Conditioned seed
in storage must be identified by kind, variety, and lot number displayed
on the bin or storage container.

Preconditioned sample testing. To speed up tagging and determine
stitability the quality of seed prior to conditioning a representative
sample of seed from each field which has passed field inspection
may be submitted to the state seed department soon after the crop
is harvested for the purpose of germination and disease testing. This
sample should be cleaned on a small mill or hand sieve to correspond
as nearly as possible to the condition of the entire lot after cleaning or
conditioning.

Disease tests required on preconditioned samples may be used for
final certification purposes. A grower may request new tests after
conditioning to be used for labeling purposes. Fragile crops such as
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soybeans, field beans, and field peas must be tested for germination
after the final conditioning of the seed lot to assure correctness of label
claims. The labeler is responsible in all cases for information provided
or stated on seed labels.

Sampling procedures.

a. All seed lots for final certification should be sampled during
conditioning by taking representative samples at periodic intervals
throughout the process of conditioning the seed lot.

b. Specific instruction to samplers are found on the reverse side of
the samplers report.

Maximum lot size and numbering.

a. The maximum lot size for bagged seed is two thousand bushels
[704.78 dekaliters] except for small seeded legumes and grasses
which is twenty-two thousand five hundred pounds [10000
kilograms]. For all crops, one sample for each lot is required,
except small seeded legumes and grasses. For small seeded
legumes and grasses, one sample for twenty-two thousand five
hundred pounds [10000 kilograms] is required. Bulk certified and
registered class lots do not have a maximum size limit except bin

capacity. Each bin is considered a separate seed lot. Bulk seed
requires one sample per lot.

b. The lot number shall be designated by the labeler. The lot number
used-the-previous-yearfor of the seed planted may not be used as
the new lot number for the seed being certified during the current
crop year.

Commingling (mixing) of inspected seed fields. Seed from different
fields of the same kind and variety, which have passed field inspection,
may be commingled if the seed is of the same class, generation,
and general quality. If the seed of different classes or generations is
commingled, the seed becomes eligible for the lowest class only.

Conditioning.
a. Allfield-inspected seed which is to be labeled must be conditioned

and must meet the minimum seed standards and-cenditioning
requirements for the crop and class.

b. Field-inspected seed may be conditioned either by the grower or at
an approved seed conditioning plant.
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10.

Conditioning by farmer/grower - Procedure.

a.

Condition the seed. A farmer/grower does not need an approved
conditioning plant permit if the farmer/grower conditions the
farmer's/grower’s own seed on the farmer’s/grower’s premises
with the farmer’s or grower’s equipment.

The farmer or grower must complete a samplers report in its
entirety, attach the report to a two pound [.907 kilogram] sample
whieh that is representative of the entire seed lot, and deliver to
the state seed department in Fargo for analysis.

Conditioning at an approved plant.

a.

Growers must complete a grower’s declaration if ownership of the
seed lot has been transferred to a different individual or entity.
Transfer of ownership of field-inspected seed is limited to an
approved conditioner or bulk retailer unless the transfer has been
approved by the commissioner or the commissioner’s agent.

The grower’s declaration shall be completed and signed when
ownership of the seed lot has changed and the seed is delivered
for conditioning.

While conditioning, all seed must be sampled at regular intervals
by the an authorized sampler and. _The sample and completed
sampler’s report must be submitted to the state seed department

with-e-completed-samplersreport for analysis.

Regulatory sampling. The state seed department may resample any
lot of seed either before final certification or after the seed is labeled.

Laboratory analysis.

a.

All laboratory testing shall be done by qualified personnel of
the state seed department. Analysis and tests of seed samples
and definition of analysis terms shall be in accordance with
the rules of the association of official seed analysts (AOSA). In
certain cases when time constraints are critical to the efficient
movement of certified guatity seed, the commissioner may accept
germination or other test results from another asseeciation-of-officiat

seed-anatysts-approved AOSA-approved laboratory, through the
certification agency of the state of origin of the seed.

If more than one sample of seed from the same lot is tested for
purity from-the-same-ot without additional conditioning, an average
shall be taken of all tests made conducted. Results from the most
recent germination or disease test-erbeth-tests—on-the-seedot
shall be used as the final result.
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C.

The test results from official samples drawn by state seed

department personnel shall supersede all other test results from
submitted samples.

History: Amended effective May 1, 1986; May 1, 1988; December 18, 1989;
August 1, 1991; September 1, 2002; January 2. 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-12. Labeling.

1. Bagged seed.

a.

All bagged seed represented or sold as foundation, registered,
and or certified must be bagged in new bags and the official
certification tag properly affixed on the bag. Certification tags are
void if improperly used or not attached to the bag. Containers or
tote bags larger than one hundred sixty pounds [72.77 kilograms]
may be considered bulk seed.

The responsibility for properly labeling foundation, registered, or
certified seed rests with the grower or first distributor.

The use of two tags, the official certification tag and a separate
analysis tag, on foundation, registered, and or certified seed is
optional. When two tags are used, the certification tag, will not
carry the seed analysis. An additional seed analysis tag must be
used or the analysis printed on the bag.

Certified seed will be considered mislabeled unless the seed
analysis is on either the certification tag or on an additional tag or
printed on the bag.

Certification tags are not valid when they are transferred in any
manner other than attached to the eligible seed bag.

2. Bulk certification. All rules for production, conditioning, and testing of
certified seed shall apply except that seed does not have to be in bags.

a.

b.

All field and seed standards applying to bagged seed shall also
apply to bulk certified seed.

Certified seed may be sold in bulk by an approved retail seed facility
or by the applicant producer. A maximum of two physical transfers
are permitted after final certification:

(1) From the applicant labeler to an approved retailer or
consumer.
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(2) From an approved retailer to consumer.

The foundation and registered class may be sold in bulk. To be
eligible for recertification, bulk foundation or registered seed must
be sold by the applicant producer or by an approved conditioner
directly to the consumer. Approved bulk handlers may be allowed
to handle bulk registered seed on a case-by-case basis as
authorized by state seed department personnel.

It is the seller’s responsibility to:

(1) Handle seed in a manner to prevent mixtures and
contamination.

(2) Supply seed that is representative of the seed tested and
approved for certification.

(3) See—that Ensure all bins, augers, conveyors, and other
equipment are adequately cleaned before handling certified
seed.

(4) Determine that the vehicle receiving bulk certified seed is

elean has been cleaned prior to receiving the seed. If it is
not clean, this is to be noted on the bill of sale or transfer

certificate.

(%)

eertified-seed-sold- i’rovi&e to the purchaser a bulk certificate
for each load of bulk certified seed at the time of delivery.

(6) The conditioned lot shall not be moved from the premises
of the approved conditioning plant or labeler’s facility until
the sample has been tested by the state seed department
laboratory and shows that the lot is eligible for certification.

It is the buyer’s responsibility to maintain:

(1) Obtain a bulk certificate from the seller for each load of bulk
certified seed at the time of delivery.

(2) Provide a clean vehicle or container in which to load seed.

(3) Maintain purity of the seed after it has been loaded into the
buyer’s vehicle.

The bulk certified seed certificate takes the place of the certified
seed tag. The complete seed analysis will be printed on the
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certificate. Fhe-buyermustreceive-a-bulkeertificate-at-the-timeof

9. Bulk retail seed facilities must be approved annually before
certified seed can be handled in bulk. Such facilities may be part
of a seed conditioning plant or may be approved only for handling
bulk certified seed. Before approval, all procedures for receiving,
storing, dispensing, and recordkeeping must be inspected. The
applicant must demonstrate acceptable procedures for maintaining
purity and identity of bulk certified seed.

h. For all bulk certified seed:

(1) A separate storage bin must be available for each lot that will
be sold in bulk.

(2) All bins, augers, conveyors, and other equipment must be
cleaned before storage or handling certified seed.

(3) All hopper bins must be equipped with bottom access ports.
inside ladders, or some other means approved by the seed
department to facilitate access for cleaning.

(4) All augers used to convey seed must be reversible.

(5) Allbins mustbe clearly and prominently marked to show crop,
variety, seed class, and lot number.

t4) (6) All bin openings must be closed to prevent contamination,
except when seed is being put in or removed from the bin.

i. The following records must be maintained:

(1) Amount of seed grown and conditioned or purchased for bulk
sale.

(2) Amount of bulk certified seed sold by variety and lot number.
(3) A-currentinventory of seed available for sale for each variety.

(4) It is the seller's responsibility to maintain possession of
a_two-pound [.907-kilogram] sample identified by variety,
kind, and lot number of each lot of certified seed. whether
bagaed or in bulk. sold for a period of two years after the

final disposition of the seed |ot.

History: Amended effective May 1, 1986; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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74-03-01-14. Carryover seed.

1. All unconditioned carryover seed eligible for certification must be
reported to the state seed department by October fifteenth first of
each year. Growers must report all field-inspected seed that was not
submitted for final certification. Failure to report will disqualify the seed
for certification.

2. Carryover bagged seed. New certification tags will be furnished for
carryover bagged seed. All carryover seed must be retested for
germination before new certified tags will be issued.

3. Carryover bulk seed. All carryover bulk seed must be retested for
germination before new bulk certificates will be issued. Carryover bulk
seed cannot be recertified in bags unless new samples are submitted
for analysis.

History: Amended effective May 1, 1986; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-14.1. Applicant’s responsibility. It is the responsibility of
the applicant to maintain genetic purity and identity at all stages of certification
including seeding, harvesting, and storing. The applicant or grower and the
approved conditioner are responsible for maintaining genetic purity and identity
during conditioning and handling. Evidence that any lot of seed has not been
protected from contamination whiek that might affect genetic purity or is not
properly identified shall be cause for possible rejection of certification.

History: Effective May 1, 1986; amended effective January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-15. Misuse of certification privileges. Any seed grower,
conditioner, or seedsman whe—is found guilty of misusing certification tags,
misrepresenting seed, or who—vielates violating any of the rules governing the
growing, conditioning, and marketing of foundation, registered, or certified seed, or
whoe-is guilty of violations of the North Dakota seed laws and rules with respect to
any seed which the grower, conditioner, or seedsman sells, may at the discretion
of the state seed commissioner or the commissioner’'s agents be denied the right
to produce, condition, or market seed under certification. Violators may be subject
to fines by administrative action of the state seed department.

History: Amended effective May 1, 1986; May 1, 1988; September 1, 2002;
January 2, 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-01-17. Interagency certification.
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1. Upon the request of an officially recognized certification agency of
another state, the state seed department will act as agent in making
inspections, drawing samples, or labeling of seed to be certified.

2. For certified seed carrying the certification tag or label of an official
certifying agency, no official request from a recognized agency of
another state is required to recondition, relabel, or rebag certified seed
under interagency certification. Application for interagency certification
shall be made directly to the state seed department and the following
documentary evidence shall be supplied:

a. Variety and kind.

b. Class of certified seed.

C.  Number of bags or bulk bushels.

d. Weight of each bag.

€. Complete original label with purity analysis, germination, and other
required tests.

f. Name and address of grower or the inspection or lot number
traceable to the records of the agency making the field inspections.

3. A lot of seed whichhas that passed field inspection, or is completely
certified by another officially recognized certification agency, may be
sold or moved into North Dakota for further conditioning or completion
of certification provided:

a. Prior arrangements for moving the seed is made with and
approved by the cooperating certification agency and the state
seed department.

b. A grower's transfer certificate is filed by the original applicant for
certification of such seed.

4. Interagency certification tags shall show the certification agencies
involved, the lot number, variety, kind, and class of seed.

5. Interagency seed lots not meeting North Dakota tabeling certification
standards may require resampling or retesting to ensure compliance
with North Dakota tabetingtaws certification standards.

History: Amended effective May 1, 1986; September 1, 2002; January 2. 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-02

74-03-02-01. Land requirements. A crop of small grain or flax will not be
eligible for certification if planted on land on which the same kind of crop was grown
the year previous unless the previous crop was the same variety and passed field
inspection for certification. Foundation or registered class fields of durum will not
be eligible for certification if planted on land on which spring wheat was planted
either of the two previous years.

History: Amended effective May 1, 1986; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-02-02. Field inspection. All field inspection of small grain and flax
will be made after the crop is fully headed or in the case of flax in bloom or in
the boll stage. A field harvested before inspection is-made will not be eligible for
certification.

History: Amended effective January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-02-03. Field standards.

1. lIsolation.

a. At the time of inspection, the field must be separated from other
fields by a fence row, natural boundaries, or by a strip at least
five feet [1.52 meters] wide which is either mowed, uncropped, or
planted to some other separable crop.

b. When it is necessary to remove a strip to obtain proper isolation,
a part of the strip to be removed must be cut into the field to be
inspected.

C. If two classes of the same variety are planted adjacent to one
another in the same field. isolation may be accomplished by placin
a flag at each end of the field ten feet [3.05 meters] into the higher
class of seed. prior to inspection. The flags must be plainly visible
at the time of inspection. The grower may harvest that isolated
ten-foot [3.05-meter] section of crop with the lower class of seed.

=

All rye fields producing certified seed must be isolated by at least
six hundred sixty feet [201.17 meters] from rye fields of any other
variety or fields of the same variety that do not meet the varietal
purity requirements for certification.
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2. Roguing.

a.  Allroguing to remove undesirable plants must be done before field

inspection is made. Rogued plants must retbeeftin be removed
from the field to be harvested.

b. Patches of inseparable prohibited or objectionable weeds, or both
must be either removed by cutting or must be controlled by other
means so that no seed is produced or harvested.

3. Specific field standards(wheat - barley - oats - rye - triticale).

Maximum Tolerance

Factor Foundation Registered Certified
Other varieties * 1:10,000 1:5,000 1:2,000
Inseparable other crops 1:30,000 1:10,000 1:5,000
Prohibited noxious weeds ** none none none

* Other varieties shall—be—eensidered—te include plants that can be
differentiated from the variety that—s being inspected—Hewever;
other—varieties,_but shall not include veriations variants which are
characteristic of the variety.

*k

The tolerance for prohibited rexieus or objectionable weeds, or both, in

the field will be determined by the inspector en-the-basis-ofstages—of
development-of-both-the-erop-and-the-weed.

4. Specific field standards (flax).

Maximum Tolerance

Factor Foundation Registered  Certified
Other varieties * 1:10,000 1:5,000 1:2,000
Prohibited noxious weeds ** none none none

* Other varieties shal-be-considered-to include eff-type-and plants that
can be differentiated from the variety thatis being inspected—Hewever;
other—varieties, but shall not include variations—which—are variants
characteristic of the variety.

%%

The tolerance for prohibited or objectionable noxious weeds, or both, in

the field will be determined by the inspector en-the-basis-of stages—of
development-of-both-the-erop-and-the-weed.

History: Amended effective May 1, 1986; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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74-03-02-04. Seed standards (wheat - oats - barley - rye - triticale).

Seed count required on wheat, barley, and durum.

Standards for Each Class

Factor Foundation Registered Certified
Pure seed (minimum) * 99.0 percent 99.0 percent 99.0 percent
Total weed seeds (maximum) 2 per pound 5 per pound 10 per pound
Other varieties ** 1 per 2 pounds 1 per pound 3 per pound
Other crop seeds (maximum) 1 per 2 pounds 1 per pound 3 per pound
Inert matter (maximum) *** 1.0 percent 1.0 percent 1.0 percent
Prohibited noxious weed seeds + none none none
Objectionable weed seeds (maximum) ++ 1 per 4 pounds 1 per 2 pounds 1 per pound
Germination +++ 85.0 percent 85.0 percent 85.0 percent

The standard for durum and rye shall be 98.0 percent minimum.

**  Other varieties shall not include varations—which—are variants
characteristic of the variety. White wheat must be tested for red
wheat contaminants.

***  For all crops foreign matter other than broken seed shall not exceed
0.2 percent. Durum, triticale, and rye may contain 2.0 percent maximum
inert matter.

+  Prohibited—hoexious—weed—seed—ineluding Including the seeds of

quackgrass.

++ Objectionable weed seeds shall include the following: dodder, wild
oats, hedge bindweed (wild morning glory), giant ragweed (kinghead),
falseflax, and dragonhead.

+++  Winter wheat, durum, and rye minimum 80.0 percent.

Note: A barley grower is responsible for having a loose smut test, by an
official laboratory, on the harvested seed of each field of barley. If seed from
more than one field is blended without having a test for each field, a loose
smut test must be made on each seed lot or sublot. The percentage of loose
smut will be printed on the certification certificate or label. The foundation
class of barley has a zero tolerance for barley stripe mosaic virus.

History: Amended effective May 1, 1986; May 1, 1988, December 18, 1989;
August 1, 1991; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

149



74-03-02-05. Seed standards (flax).

Standards for Each Class

Factor Foundation Registered Certified
Pure seed (minimum) 99.0 percent 99.0 percent 98.5 percent
Total weed seeds (maximum) 15 per pound 15 per pound 30 per pound
Other varieties (maximum) * 2 per pound 8 per pound 16 per pound
Other crop seeds (maximum) 2 per pound 5 per pound 10 per pound
Inert matter (maximum) ** 1.0 percent 1.0 percent 1.5 percent
Prohibited noxious weed seeds *** none none none
Objectionable weed seeds (maximum) + 1 per 2 pounds 1 per 2 pounds 3 per pound
Germination (minimum) 85.0 percent 85.0 percent 85.0 percent

*  QOther varieties shall

characteristic of the variety.

pound respectively.

**  May not exceed two-tenths percent foreign matter.

***  Prohibited—noxiotus—weed—seeds,—ineluding Including seeds of

quackgrass.

+ Objectionable weed seeds shall include the following: dodder species,
wild oats, hedge bindweed (wild morning glory), giant ragweed

not include variations—which—are variants
For golden or yellow varieties the

figures-shotld-be-multiplied-by-two standards are 4, 16, and 32 per

(kinghead), small seeded falseflax, and American dragonhead.

History: Amended effective May 1, 1986; May 1, 1987; May 1, 1988; September 1,

2002;_January 2, 20086.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-03
74-03-03-03. Field standards.

1. Age. Production for seed certification shall be limited to fields not more
than six years old, excluding the year seeded.

2. Portion. A portion of a field may be certified if the area to be certified
is clearly defined. Portions of the field not meeting requirements for
certification must not be allowed to reach the bud stage.

3. Isolation. A field producing foundation, registered, or certified seed
must have the minimum isolation distance from fields of any other
variety or fields of the same variety that do not meet the varietal purity
requirements for certification, as given in the following table:

Fields of Less Fields of Five
Class Than Five Acres Acres or More
Foundation 1,320 feet 1,320 feet
Registered 660 feet 330 feet
Certified 330 feet 165 feet
Between different classes of the
same variety 165 feet 165 feet

4. Specific requirements.

Maximum Permitted in Each Class

Factor Foundation Registered Certified
Other varieties * 0.1 percent .25 percent 1.0 percent
(1:1,000) (1:400) (1:100)
Sweetclover none 5 plants 25 plants
per acre per acre

*  Other varieties shali-be-eonsidered-te include off-type plants that can
be differentiated from the variety thatis being inspected, but shall not

include variants characteristic of the variety.

History: Amended effective May 1, 1986, January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

151



CHAPTER 74-03-07.1
74-03-07.1-02. Field inspection.

1. All field inspection of buckwheat will be made in the bloom stage.

2. A field harvested before inspection is—made will not be eligible for
certification.

History: Effective May 1, 1986, amended effective January 2. 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-07.1-03. Field standards.

1. Isolation.

a. At the time of inspection, the field must be separated from other
fields by a fence row, natural boundaries, or by a strip at least
five feet [1.52 meters] wide which is either mowed, uncropped, or
planted to some other separable crop.

b. When it is necessary to remove a strip to obtain proper isolation,

a part of the strip to be removed must be cut into the field to be
inspected.

C. Al buckwheat fields producing certified seed must be isolated by at
least six hundred sixty feet [201.17 meters] from buckwheat fields
of any other variety or fields of the same variety that do not meet
the varietal purity requirements for certification.

2. Roguing.

a. All roguing must be done before field inspection is-made. Rogued
plants must net-beleftin be removed from the field to be harvested.

b. Patches of prohibited weeds must be either removed by cutting or
must be controlied by other means so that no seed is produced.

3. Specific field standards.

Maximum Tolerance

Factor Foundation Registered Certified
Other varieties * 1:10,000 1:5,000 1:2,000
Inseparable other crops 1:10,000 1:10,000 1:5,000
Prohibited weed seeds ** none none none
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Other varieties shall—be—eensidered—te include plants that can be
differentiated from the variety that—s being inspected—Hewever,
other—vareties, but shall not include variations—whieh—are variants
characteristic of the variety.

The tolerance for prohibited or objectionable weeds, or both, in the

field will be determined by the inspector en—the—basis—of-stages—of
devetlopment-of-both-the-erop-and-the-weed.

History: Effective May 1, 1986; amended effective May 1, 1988; September 1,
2002; January 2, 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-07.1-04. Seed standards.

Standards for Each Class

Factor Foundation Registered Certified
Pure seed (minimum) 99.0 percent 99.0 percent 99.0 percent
Total weed seeds (maximum) 2 per pound 5 per pound 10 per pound
Other varieties * 1 per 2 pounds 1 per pound . 3 per pound
Other crop seeds (maximum) 1 per 2 pounds 1 per pound 3 per pound
Inert matter (maximum) noxious ** 1.0 percent 1.0 percent 1.0 percent
Prohibited weed seeds *** none none none
Objectionable weed seeds (maximum) **** 1 per 4 pounds 1 per 2 pounds 2 per pound
Germination 85.0 percent 85.0 percent 85.0 percent

%*

dek

dedek

dekdk

Other varieties shall not include varatiers—which—are variants
characteristic of the variety.

For all crops foreign matter other than broken seed may not exceed
0.2 percent.

Prohibited—noxious—weed——seed,—ineluding Including the seeds of

quackgrass.

Objectionable weed seeds shall include the following: dodder, wild
oats, hedge bindweed (wild morning glory), giant ragweed (kinghead),
falseflax, and dragonhead.

History: Effective May 1, 1986; amended effective September 1, 2002; January 2,
2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-08

74-03-08-03. Field standards.

1. General - Isolation. A field shall be separated by a five-foot
[1.52-meter] strip of ground to prevent mechanical mixtures. The strip
may be either mowed, uncropped, or planted to seme a separable crop

2. Specific.

Factor Foundation Registered Certified

Other varieties (maximum) * 1:3,000 1:2,000 1:1,000

Inseparable other crops (maximum) ** 1:10,000 1:10,000 1:2,000
jeett Prohibited weeds whese

seed-are-inseparable-(maximun)™™* None None None

*

Other varieties shall—be—econsidered—te include plants that can be
differentiated from the variety thatis being inspected and, but shall not
include veriations-whieh-are variants characteristic of the variety.

The tolerance for prohibited or objectionable weeds, or both, in the field
will be determined by the inspector.

History: Amended effective May 1, 1986, January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-08-04. Seed standards (millet).

Standards for Each Class

Factor Foundation Registered Certified

Pure seed (minimum)

99.0 percent 99.0 percent 98.0 percent

Total weed seeds (maximum) .01 percent .01 percent .04 percent
Total other crop seeds (maximum) none .01 none .01 .04 percent
Other varieties (maximum) none .01 none .01 .02 percent
Other kinds (maximum) none .01 none .01 .02 percent
Inert matter 1.0 percent 1.0 percent 2.0 percent
Prohibited noxious weed seeds none none none
Objectionable weed seeds * none 1 per pound 3 per pound
Germination 70.0 percent 70.0 percent 70.0 percent
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Objectionable weed seeds are dodder, wild oats, quackgrass, hedge
bindweed (wild morning glory), nightflowering catchfly, giant foxtail,
hoary alyssum, wild radish, wild vetch species, buckhorn plantain, and
horsenettle.

History: Amended effective May 1, 1986; September 1, 2002;_January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Impilemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-09
74-03-09-03. Field standards.

1. General.

a. |solation. A field producing any class of certified seed must have
the minimum isolation distance from fields of any other variety of
the same kind, or from a noncertified crop of the same variety as
follows:

(1) Producing foundation seed - one thousand three hundred
twenty feet [402.34 meters]. All foundation fields of mustard,
canola, or rape must be isolated by three hundred thirty
feet [100.58 meters] from fields of the other kind (rape from
mustard or canola; mustard from rape or canola; or canola
from rape or mustard).

(2) Producing registered crambe seed - six hundred sixty feet
[201.17 meters].

(3) Producing certified seed - six hundred sixty feet [201.17
meters).

Required isolation between classes of the same variety - ten feet
[3.05 meters].

b. Unit of certification. The field shali-be-econsidered is the unit of
certification. A portion of a field may be accepted for certification
provided that the rejected portion in no way impairs the genetic
purity of the portion accepted.

2. Specific field standards.

Maximum Permitted in Each Class

Registered
Factor Foundation Crambe Only Certified
Other varieties * 1:2,000 1:2,000 1:500
Inseparable other crops ** 1:2,000 1:2,000 1:500

* Other varieties shall include efftype plants that can be differentiated
from the variety being inspected, but shall not include variants
characteristic of the variety.
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History: Amended effective May 1, 1986; December 18, 1989; September 1, 2002;

January 2. 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-09-04. Seed standards.

Registered
Factor Foundation Crambe Only Certified
Pure seed (minimum) 99.00 percent 99.00 percent 99.00 percent
Inert matter (maximum) 1.00 percent 1.00 percent 1.00 percent
Prohibited noxious weed seeds + none none none
Objectionable weed seeds * 1 per pound 3 per pound 5 per pound
Other weeds 5 per pound 10 per pound 15 per pound

0.10 percent

0.25 percent

Total other crop seeds (maximum) 0.05 percent
Other varieties (maximum) 0.05 percent 0.10 percent 0.25 percent
Other kinds (maximum) ** 0.01 percent 0.01 percent 0.01 percent
Germination (minimum) 85.00 percent 85.00 percent

Sclerotia (maximum) *** 7 per pound 7 per pound 7 per pound

85.00 percent

*+ Prohibited noxious weed seeds include the seeds of cleavers or
bedstraw.

* Objectionable weed seeds are dodder, wild mustard, wild oats,
quackgrass, and hedge bindweed (wild morning glory).

**  Shall not exceed one per pound for foundation and six per pound for
certified.

dekk

History: Amended effective May 1, 1986; May 1, 1988; December 18, 1989;
September 1, 2002;_January 2, 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-10

74-03-10-03. Field standards.

1

8

General.

a. |solation. Fields of safflower planted to produce the registered or
certified class of seed shall be at least one thousand three hundred
twenty feet [402.34 meters] from any other variety or noncertified
field of safflower. When certified classes of seed of the same variety
are planted in close proximity, no isolation requirement applies,
except to maintain field borders.

b. Unit of certification. The field shal-be-considered is the unit of
certification. A portion of a field may be accepted for certification
provided that the rejected portion in no way impairs the genetic
purity of the portion accepted.

C. Roguing. Off-type plants or identifiable mixtures shall be removed
i from the field before pollination occurs.

Specific field standards.

Factor

Maximum Permitted in Each Class
Foundation Registered Certified

fhoRe

Other varieties * 1:5.000 1:2,000 1:1,000

none

Inseparable other crops ** 1:30.000 1:10,000 1:3,000
Prohibited noxious weeds *x*** none none none

*

ek

Other varieties shall include eff-type plants that can be differentiated
from the variety being inspected, but shall not include variants
characteristic of the variety.

The tolerance fore%kaerneadéus—aad—eemmea p'rohibited or obiectionablé
weeds, or both, in the field will be determined by the inspector-based-en
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History: Amended effective May 1, 1986; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-10-04. Seed standards (safflower).

Factor Foundation Registered Certified

Pure seed (minimum) 98.0 percent 98.0 percent 98.0 percent
Inert matter (maximum) 2.0 percent 2.0 percent 2.0 percent
Other crops or varieties (maximum) 1 per 2 pounds 1 per pound 3 per pound
Weed seeds (maximum) 2 per pound 5 per pound 10 per pound
Prohibited noxious weed seed * none none none
Objectionable weed seeds *** none 1 per 2 pounds 2 per pound
Germination (minimum) 80 percent 80 percent
Sclerotia (maximum) ** 5 per pound 5 per pound 5 per pound

* Including the seeds of quackgrass.

*** Objectionable weed seeds shall include the following: dodder, wild
oats, hedge bindweed (wild morning glory), giant ragweed (kinghead),
falseflax, and dragonhead.

History: Amended effective May 1, 1986; September 1, 2002;_January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-11

74-03-11-02. Field inspection. Open pollinated varieties, hybrids and

inbreds.

1.

Open pollinated inspections.

a.

b.

The first inspection shall be made prior to the bloom stage.

The second inspection shall be made after the crop is at least fifty
percent in bloom and before it is fully matured.

Hybrid and inbred production.

a.

At least three field inspections shall be made, one during the bud
to early bloom stage and two during bloom.

In a field producing hybrid sunflower seed, at least fifty percent of
the male parent plants must be in bloom and producing pollen at the
time the female parent is in full bloom. The heads of female plants
shedding pollen must be removed—Fhey-shatbe and disposed of in
a manner which will prevent their pollen from being disseminated.

The field shall be considered the unit for certification. Fields shall
be separated from other inseparable crops by a distance adequate
to prevent mechanical mixture and from other sunflowers by five
thousand two hundred eighty feet [1609.34 meters].

In inbred lines and foundation single crosses only the foundation
class shall be recognized. In hybrid varieties only the certified class
shall be recognized.

Diseases. Standards for seed-borne diseases in sunflowers are not
specified; however, the inspector may reject fields for disease if the
quality of the seed will be affected.

History: Amended effective May 1, 1986; May 1, 1988; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-11-03. Field standards.

Open Mate
Pollinated * Pottinating
Factor Varieties fFemate Seed Parent Pollen Parent
Foundation,
Registered,

Certified Foundation Certified
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Pollen shedding female plants
(Maximum) 1:1,000 4:1,000

Off-types other than pollen
shedding female plants

(maximum) 1:5,000 1:5,000 1:5,000
Isolation allowances (maximum) 1:5,000 1:5,000 1:5,000 1:5,000
per plants in the production field **

Total including above (maximum)  5:1,000 1:1,000 4:1,000 1:2,000
Isolation (minimum) ** 5,280 feet 5,280 feet 5,280 feet 5,280 feet
Corn plants bearing seed none none none none

* To include not more than one plant per 5,000 plants of the following
types: wild type branching, purple, white seeded. Other varieties sha#
be—eonsidered—te include plants that can be differentiated from the
variety thatis being inspected—However—other-vareties, but shall not
mclude vaﬁaﬂeﬁs—whfeh—afe vanants charactenstlc of the varlety fFeor

%k

Must be isolated from other varieties, strains, hybrids, volunteer
sunflower, noncertified crops of the same variety, and hybrid and wild
Helianthus annuus species.

History: Amended effective May 1, 1986; May 1, 1988;_January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-11-05.1. Seed standards (sunflower).

Standards for Each Class

Factor Foundation Registered Certified
Pure seed (minimum) 98.0 percent 98.0 percent 98.0 percent
Total weed seeds (maximum) none none 3 per pound
Other varieties (maximum) * 1 per pound 1 per pound 5 per pound
Other crop seeds (maximum) 1 per pound 1 per pound 3 per pound
Inert matter (maximum) 2.0 percent 2.0 percent 2.0 percent
Objectionable weed seeds ** none none none
Prohibited noxious weed seeds none none none
Germination (minimum) 85.0 percent 85.0 percent 85.0 percent
Sclerotia *** 5 per pound 5 per pound 5 per pound

*

To include not more than two purple seeds or two white seeds per
pound. Other varieties shall not include variations-which-are variants
characteristic of the variety.
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Objectionable weed seeds shall include the following: buckhorn
plantain, dodder, wild oats, nightflowering catchfly, giant foxtail, hoary
alyssum, horsenettle, quackgrass, wild vetch species, wild radish,
hedge bindweed (wild morning glory), and nightshade.

dedeke

History: Effective May 1, 1988; amended effective September 1, 2002;_January 2,
2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-12

74-03-12-03. Field standards.

1. Isolation. A strip at least five feet [1.52 meters] wide which is either
mowed, uncropped, or planted to some other separable crop shall
constitute a field boundary for the purpose of isolation.

2. Specific requirements (soybeans, chickpeas, lentils).

Maximum Tolerance
Factor Foundation Registered Certified
Other varieties * 0.1 percent 0.2 percent 0.2 percent
Corn and sunflower plants bearing seed  none none none
Prohibited noxious weeds ** none none none
Objectionable weeds *** none none none
* Other varieties shalt-net include variations—which—are plants that can
be differentiated from the variety being inspected, but shall not include
variants characteristic of the variety inspected.

dede A ! Fy =
yeliew—steﬁhisﬂe—eﬂd—Russm—knapweed- The tolerance for ethef
prohibited or noxious and-eemmen weeds, or both, in the field will be
determined by the mspector based—eﬂhe—ameua’e—aﬁd-separabihty—ef

***  Objectionable weeds include nightshade species and cocklebur.

3. Specific requirements (field peas).

Maximum Tolerance
Factor Foundation Registered Certified
Other varieties * 0.01 percent  0.01 percent  0.01 percent
Other crops (inseparable) none none none
Prohibited noxious weeds ** none none none

*

sk

Other varieties include plants that can be differentiated from the variety
being inspected, but shall not include variations—whieh—are variants
characteristic of the variety inspected.

and-Russtan-knrapweed: The tolerance forethef—ﬁeadeu's—aﬁé—eemmeﬁ
prohibited or objectionable weeds, or both in the fi eld WI|| be determlned

by the inspecto
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History: Amended effective May 1, 1986; August 1, 1991; September 1, 2002;
January 2, 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18

74-03-12-04. Seed standards (soybeans, chickpeas, lentils, and fieid
peas).

Seed count required on soybeans.

‘Standard for Each Class

Factor Foundation Registered Certified
Pure seed (minimum) 98.0 percent 98.0 percent 98.0 percent
Total weed seeds (maximum) none 1 per pound 2 per pound
Other varieties (maximum) * 0.1 percent 0.2 percent 0.2 percent
Other crop seeds (maximum) none 1 per 2

none pounds 1 per pound
inert matter 2.0 percent 2.0 percent 2.0 percent
Prohibited noxious weed seeds none none none
Objectionable weed seeds ** none none none
Germination and hard seeds 85.0 percent 85.0 percent 85.0 percent

* Other varieties shall not include variations—which—are variants
characteristic of the variety.

**  Objectionable weed seeds are dodder, hedge bindweed (wild morning

glory), wild oats, buckhorn, hoary alyssum, horsenettle, quackgrass,

wild vetch species, giant foxtail, wild radish, nightshade species, and

cocklebur.

Chickpea and lentil seed labelers shall have an aschochyta test performed on the
harvested seed of each field or lot. The test results shall appear on the label for
each seed lot.

History: Amended effective May 1, 1986; May 1, 1988; December 18, 1989,
September 1, 2002; January 2. 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-03-13

74-03-13-03. Specific field standards (dry field beans).

Maximum Tolerance

Factor Foundation Registered Certified
Other varieties or classes * 0.03 percent 0.05 percent 0.1 percent
Inseparable other crops none none none
Prohibited noxious weeds ** none none none
Objectionable weeds *** none none none
Bacterial bean blights + .01 percent .01 percent .01 percent
Anthracnose none none none

Wilt none none none
Common bean mosaic none 0.5 percent 1.0 percent

History: Amended effective May 1, 1986; May 1, 1988, December 18, 1989;

* Other varieties shall not include wveariatiors—that—are variants

characteristic of the variety.

**  Prohibited noxious weeds include only field bindweed, leafy spurge,
yellow starthistle, and Russian knapweed. The tolerance for ether
noxious—and-eommen prohibited or objectionable weeds, or both, will

be determlned by the mspector based—eﬁ—the—ameen{—end—sepafabﬂﬁy

***  Objectionable weeds include nightshade species and cocklebur.

in place any stakes or flags by plants with blight-infected pods.

2. Areas to be isolated must be mapped out on field inspection report.

3. Inanycase, itis important that blighted areas be clearly defined by flags.
These blighted areas must be left unthreshed while the rest of the field
is threshed. The inspector may recheck the field to ensure that these
blighted areas were indeed left. Failure to leave the rejected area will

result in total field being rejected.

The grower shall isolate and not thresh within a one hundred-foot
[30.5-meter] radius of all staked (flagged) plants. A grower must leave

August 1, 1991; September 1, 2002; January 1, 2005; January 2, 2006.
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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74-03-13-04. Seed standards (dry field beans) - Seed count required on
dry field beans.

Standards for Each Class

Factor Foundation Registered Certified

Pure seed (minimum) * 98.5 percent 98.5 percent 98.5 percent
Inert matter (maximum) %£* 1.5 percent 1.5 percent 1.5 percent
Total weed seeds (maximum) none none 2 per pound
Other varieties or classes 0.01 percent 0.05 percent 0.1 percent
Other crops (maximum) none none 1 per 2 pounds
Prohibited noxious weed seeds none none none
Obijectionable weed seeds *x&** none none none
Germination (minimum) no standard 85.0 percent 85.0 percent
Bacterial blight test xxsx*** pass pass pass

*

%

Fekek

kededek kdek

Foreign matter other than broken seed may not exceed 0.50 percent.

Objectionable weed seeds include those of buckhorn, dodder,
hedge bindweed (wild morning glory), hoary alyssum, horsenettle,
quackgrass, wild oats, wild vetch species, giant foxtail, wild radish,
nightshade species, and cocklebur.

The grower shall-be is responsible for having a bacterial blight test
and anthracnose test,_performed by a seed department-approved
laboratory. on the harvested seed of each field or seed lot of dry field
beans. If seed from more than one field is blended or commingled

prior to testing, a bacterial blight test and anthracnose test must be

performed on each separate seed lot or sublot.

A seed treatment to reduce surface bacterial contamination of the seed coat is
recommended.

History: Amended effective May 1, 1986; December 18, 1989; August 1, 1991,
September 1, 2002; January 2, 2006.

General Authority: NDCC 4-09-03, 4-09-05, 4-09-16

Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18
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CHAPTER 74-04-01

74-04-01-01. Definitions. As used in this chapter:

1.

10.

11.

12.

13.

"Basic seed" means seed potatoes produced by means of meristem,
stem cutting, or other techniques for increase by certified growers.

"Certification” is strictly limited to the act of endorsing that the potatoes
have met the standards or requirements specified in this chapter for
seed potatoes. Certification does not mean or constitute any warranty
that the potatoes are merchantable, disease free, fit for a particular
purpose or anything other than that the potato crop was inspected and
that at the time of inspection did meet the standards set forth in this
chapter.

"Damaged by soil" means that the individual potato has more than fifty
percent of its surface affected by light caked soil, or more than fifteen
percent of its surface badly caked with soil.

"Dry land type", as allowed for long varieties only, means not seriously
misshapen.

"Except for shape", as allowed for long varieties only, means the
potatoes may be seriously misshapen.

"Experimental cultivar" means a numbered cultivar or cultivar that has
not yet been released from a breeding program or has been produced
under experimental conditions.

"Field year" means the time which is required for the potato plant to
complete the growing cycle from planting in the field until maturity.

"Foundation seed" means a primary source of a genetically identified
variety from which increases are made.

"Grade" refers to the tuber quality, condition, and size factors as
specified in this chapter.

"Inspection” means visual examination or observation of sample plants
or tubers.

"Latent diseases" means diseases not detectable by visual inspection.

“Lightly caked with soil' means approximately one-eighth of an inch
[3.18 millimeters] in depth.

"Micropropagation” means the aseptic production of potato plantlets,
tubers, or sprouts utilizing meristem culture.
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14.

15.

16.

17.

18.

|N
o

"Off type" means potato plants in a field that deviate in one or more
characteristics from that which is usual in the variety being grown, or
different from the cultivar, variety, strain. or selection stated on the
grower application for certification.

"Plant Variety Protection Act" means a federal Act passed in 1970 which

gives the owner of a novel variety the exclusive right to produce and
market that variety.

“Prenuclear seed" means plantlet propagation source resulting from
the use of aseptic propagation techniques either in the laboratory or
controlled environment.

"Seed potatoes" means Irish potato tubers to be used for planting.

"Seed warehouse" means a building for seed potato storage that is
separate in structure and foundation from a commercial potato storage
unit.

"Selection" means a subaroup of a variety of potato. Commonly used
terms include line selection. clonal selection. or strain selection.

"Seriously damaged by soil' means a potato having caked soil on
more than one-half of the surface or an equivalent amount of soil in
excessively thick chunks on a lesser area.

"Tag" refers to the state seed department’s official certification tag used
to identify certified seed.

"Tolerance" means a permissible allowance for such factors as disease,
grade defects, and varietal mixture.

"Variety" means a plant group within a single botanical taxon of the
lowest-known rank which, without regard to whether the conditions
for plant variety protection are met, can be defined by the expression
of the characteristics resulting from a given genotype or combination
of genotypes. distinguished from any other plant grouping by the
expression of at least one characteristic. and considered as a unit
with regard to the suitability of the plant grouping for being propagated
unchanged. A variety may be represented by transplants, plants.
tubers, tissue culture, plantlets, and other matter.

“Virus tested" means tested for latent viruses by methods established
by the state seed department.

"Zero tolerance" means that no amount is permissible. It does not
mean that the seed is absolutely free of a disease or disease-causing
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agent, grade defect, or varietal mixture, but that none was found during
inspection.

History: Amended effective December 1, 1981; December 1, 1987; September 1,
1997; September 1, 2002; January 1, 2005; January 2, 2006.

General Authority: NDCC 4-10-03

Law Implemented: NDCC 4-10-04

74-04-01-02. General requirements and responsibilities.

1. Participation and responsibility.

a.

b.

Participation in this seed potato program is voluntary and may be
withdrawn prior to the first inspection.

Responsibilities.

(1) The inspections, approvals, certification, and production of
these rules and regulations will be done by the state seed
department.

(2) The farming, sanitation practices, storing, and packing will be
the grower’s responsibility.

2. General requirements.

a.

Potatoes to be eligible for the program shall have been in a
certification program and winter tested for eligibility.

Fields will pass two or more inspections given by visual
examination of a representative sample of the plants which
method and size of sample will be determined by the state seed
department.

Fields passing inspection will be stored in a seed warehouse and
sorted to grade at shipping time.

Responsibility for the quality of work done in sorting the potatoes
falls upon the grower or a thoroughly qualified agent authorized by
the grower.

Requirements for certification are not complete on any lot of eligible
potatoes until properly tagged as described in this chapter and an
official seed grade inspection certificate has been issued. Official
seed grade inspections are compulsory.

The official tags will be issued only on order or authorization from
the grower. These tags are to be attached to the container at the
time the potatoes are being graded or loaded for shipment so as to

169



constitute an effective seal. Tags must not be applied to stock other
than that indicated on the tags. Bulk shipments, truck or railcar,
when thoroughly disinfected, may be considered the container.

9. Resorting or regrading. |If a lot of potatoes fails to meet
certified seed grade requirement upon inspection, they are to
be reconditioned to meet the requirement or the official tags must
be removed.

h. Reconditioning while in transit. In the case of any circumstance
making it essential to recondition seed in transit, permission must
be obtained from the state seed department.

i. Latent virus testing. Serological testing for latent viruses shall
be voluntary and a requirement for only virus-tested seed.
Virus-tested seed meeting established tolerances may be indicated
on the tag.

j-  Upon the discretion of the state seed department, potato seed
lots originating from out of state may be subjected to a laboratory
test, by a seed department-approved laboratory, for the detection
of seedborne pathogens. Eligibility for recertification of any seed
lot so tested must be based on that laboratory test. Additional
documentation, including health certificates or summer or winter,
or both, field readings. may be required by the seed department
prior to acceptance for recertification in this state.

k. Failure to comply with any of the requirements of this chapter may
be cause for rejection or cancellation of the lot or the certification
of any seed as seed potatoes.

3. \Violations. The state law specifically states the use of the term
"certified" or the term "registered” or any term or terms conveying a
meaning substantially equivalent to the meaning of any said terms,
either orally or in writing, printing, marking, or otherwise in reference to
or in connection with or in advertising or characterizing or labeling seed
potatoes or the containers thereof is prohibited, unless such potatoes
shall have been duly inspected and certified pursuant to the provisions
of the law. Any violation of this law and any person on conviction
thereof, shall be fined not more than one hundred dollars and cost
for first offense and not more than five hundred dollars and costs of
prosecution for subsequent offenses.

History: Amended effective December 1, 1981; June 1, 1992; January 2, 2006.
General Authority: NDCC 4-10-03
Law Implemented: NDCC 4-10-04
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74-04-01-05. Seed potato farm requirements.

1.

|©

All potato fields on the farm or in the farming operation must be
eligible and entered for certification. A farming operation means any
combination of operators in a farm partnership, and all potato fields in
the farming operation whether actually grown by the applicant or under
growing agreements, with eemmen separate equipment and storages
being the primary consideration to the seed department in determining
the eligibility of applicants as seed farms.

All equipment and storages in the potato operation must be used only
on the acreage [hectarage] entered for certification.

Parts of fields will not be accepted or certified without the prior approval
of the commissioner.

Boundaries of certified seed potato fields must be clearly defined.
Adequate separation from uncertified fields must be maintained and
are the responsibility of the certified seed potato grower. The definition
of adequate separation is at the discretion of the state seed department
or its representative. Field separation of a certified field from an
uncertified field must be established prior to the second inspection.

Seed potatoes will not be planted on ground that was cropped to
potatoes the previous year, unless the ground is fumigated.

Strips or markers are required between seed lots and varieties.

Equipment and storages must be thoroughly cleaned and disinfected at
least once annually.

All cull piles in the farming operation must be properly destroyed.
The adequacy of seed farms in meeting all criteria for eligibility is

determined by onsite inspection by and at the discretion of seed
department personnel.

History: Amended effective December 1, 1981; June 1, 1992; September 1, 1997;
September 1, 2002; January 2, 2006.

General Authority: NDCC 4-10-03

Law Implemented: NDCC 4-10-04

74-04-01-06. Seed eligibility.

y

North Dakota seed stocks.

a. Seed lots of North Dakota origin to be eligible will have been
grown under the seed certification program in the previous season
passing field inspection and the winter test.
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b. Seed stocks not having a winter test may be accepted on an
observational basis but only after they have been laboratory tested
and only with prior approval from the state seed department. The
cost of laboratory testing will be borne by the applicant. The same
field inspection fee structure will apply to this application.

Seed stocks from other sources. Seed lots from sources other than
North Dakota will be of the foundation or approved classification and
have passed a winter grow-out or laboratory test on a sample of the
lot that is equal to or greater than the size of the winter test sample as
outlined in this bulletin.

Purchase proof must accompany the application to provide sufficient
evidence as to origin and quantity of seed. Shipping An_approved
combination of shipping point certificates, affidavits, North American

certified seed potato health certificates, or sales receipts will be
accepted.

Individual seed lots will be maintained separately at all times. |

separation is not maintained and commingling of lots occurs, each

seed lot will automatically advance to the generation and health factors
of the oldest or lowest, or both, seed health status of the commingled

parts.

Any variety protected by patent or the Plant Variety Protection Act must
have authorization from the owner.

History: Amended effective December 1, 1981; June 1, 1992; September 1, 1997;
September 1, 2002;_January 2, 2006.

General Authority: NDCC 4-10-03

Law Implemented: NDCC 4-10-04

74-04-01-07. Seed classification and limited generation.

%

All seed potatoes must be limited to seven years of reproduction in the
field. Seed lots may be reproduced beyond this limit with prior approval
of the state seed department providing the seed lot has been winter
tested and eligible for recertification.

Prenuclear seed stocks must originate from tissue-culture derived
plantlets, minitubers, microtubers, or pathogen-tested stem cuttings.
Experimental breeding selections shall originate from pathogen-tested
material. The first year of reproduction of these stocks will be regarded
as nuclear seed stock (generation zero). Nuclear seed (first field
year) is the progeny of prenuclear seed, generation 1 (second field
year) is the progeny of nuclear seed, generation 2 (third field year)
is the progeny of generation 1 seed, generation 3 (fourth field year)
is the progeny of generation 2 seed, generation 4 (fifth field year)
is the progeny of generation 3 seed, generation 5 (sixth field year)

172



is the progeny of generation 4 seed, and eertified sixth generation
(seventh field year, certified class) is the progeny of generation 5 seed.
The certified designation will be granted to lots meeting the minimum
standards outlined in section 74-04-01-08 and by approval of the
commissioner.

Prenuclear seed stocks intended to be grown in the field as nuclear
(GO) seed potatoes must be laboratory-tested, be demonstrated to be
free of the following pathogens, and meet the following standards:

a. Clavibacter micheganesis subsp. sepedonicus (ring rot).
b. Erwinia carotovora (blackleg and soft rot).

C. Potato virus A.

d. Potato virus M.

€. Potato virus X.

f. Potato virus Y.

g. Potato leafroll virus.

h. Potato spindle tuber viroid.

i. Potato mop top virus.

|- Allmicropropagation production must be approved by a certification
agency.

=

Good records must be maintained on all tests and submitted with
the application for field inspection.

A minimum of one percent of the plantlets must have been tested
for the above pathogens using the most reliable testing techniques.

Basic seed must originate from sources described above and developed
in seed plots and have met specific field inspection and winter test
standards established by the state seed department. Seed stocks will
be grown a limited number of generations.

Experimental cultivars under evaluation by the state seed department in
cooperation with universities or industry will meet program requirements
of and will be maintained under guidelines and standards established by
the state seed department. Seed stocks will be grown a limited number
of generations.
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Foundation class seed must be seed meeting standards for
recertification.

a. Foundation seed will be produced on farms found to be free of
bacterial ring rot for three years. All seed stocks must be replaced
on a farm in which bacterial ring rot has been found.

b. Excessive blackleg symptoms will be cause for rejection as
foundation stock.

The certified class must meet the minimum field tolerances described in
section 74-04-01-08. The classification serves as a quality standard for
commercial planting purposes only and must meet all the requirements
and responsibilities of this chapter. The certified class designation
may be applied to any generation under the criteria set forth in section
74-04-01-07.8.

Generation numbers increase with years of field reproduction from the
original seed source. Generation five will be the final generation of seed
eligible for recertification. The certified seed class is not eligible for
recertification. If seed availability is low for a specific potato variety,
seed lots with more advanced generation numbers may be eligible for
recertification providing the seed lot has passed a winter test and prior
approval of the state seed department has been obtained.

Except for varietal mixtures, seed lots may be downgraded or
advanced in generation if they do not meet the disease tolerances for
that generation or they may be placed in the certified class and sold
by their generation number as certified seed providing they meet the
specifications for that class. Disease tolerances for each generation of
seed are outlined in the section on field inspection standards.

History: Effective December 1, 1981; amended effective December 1, 1987,
June 1, 1992; September 1, 1997; July 16, 2001; September 1, 2002; January 1,
2005;_January 2, 2006.

General Authority: NDCC 4-10-03

Law Implemented: NDCC 4-10-04

74-04-01-08. Field inspection standards.

Each seed potato field will be visibly inspected based on sample
inspection. The method of inspection and sample size will be at the
discretion of the state seed department but a minimum of one hundred
plants per acre [.40 hectare] will be inspected. For varieties that do not
express readily visible symptoms of a disease, laboratory testing may
be done for the pathogen.
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2. The field tolerance established will be based on visible symptoms in the
samples inspected. Diseases which cannot be observed visibly may be

present.
First Inspection
Tolerances (%)
Foundation Class Certified Class
Generation Generation
0 1 2 3 4 5 Certified 0-6
Varietal mixture 0.1 02 03 05 0.5 0.5 0.5
Spindle tuber viroid 00 00 0.0 0.0 0.0 0.0 0.0
Severe mosaics (PVY) 0.2 0.3 0.4 0.5 0.5 0.5 86=+6 1.0
Leaf roll (PLRV) 02 03 04 05 0.5 0.5 8:6=t6 1.0
Total serious virus 02 03 04 05 0.5 0.5 1.0
*Bacterial ring rot 00 00 00 0.0 0.0 0.0 0.0
Second and All
Subsequent Inspections
Tolerances (%)
Foundation Class Certified Class
Generation Generation
0 1 2 3 4 5 Certified 0-6
Varietal mixture 0.1 0.1 0.2 0.3 0.3 0.3 0.3
Spindle tuber viroid 0.0 00 0.0 0.0 0.0 0.0 0.0
Severe mosaics (PVY) 0.0 01 0.2 0.3 0.3 0.3 666 1.0
Leaf roll (PLRV) 0.0 01 0.2 0.3 0.3 0.3 66=1+6 1.0
Total serious virus 0.0 01 0.2 0.3 0.3 0.3 1.0
*Bacterial ring rot 00 0.0 0.0 0.0 0.0 0.0 0.0

Late blight found during field inspection must be confirmed by symptoms or
laboratory diagnosis before being reported on the inspection report.

* The zero tolerance means that no amount is permissible when inspected. It does
not mean that the seed is absolutely free of disease or disease-causing agents, but
that none was found during inspection.

Varieties that do not express visible disease symptoms. Potato varieties that do
not express visible disease symptoms of a specific pathogen may be subjected to
a laboratory test to determine the levels of the pathogen in a seed lot. This testing
may occur during the growing season or during the winter test, or both, and may
affect eligibility of the seed lot.

Blackleg. Since the blackleg disease may be latent, the inspector will record
only the percentage observed during the first and second inspection, and no
tolerance will be established. However, any excessive amount can be cause for
rejection. Blackleg observations shall be based upon sample plants exhibiting the
characteristic black, inky, soft, slimy, decomposed tissue of the stem.
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Wilt. Only the percentage noted will be recorded on the first and second inspection,
and may include other factors such as maturity, drought, or alkali problems but any
excessive amount may be cause for rejection.

There will be zero tolerance for potato wart, corky ring spot, gangrene, golden
nematode, root knot nematode, tuber moths, or other such injurious pests that have
never been found and confirmed in North Dakota seed potato fields.

Tolerances for potato virus x tested seed. All of the above tolerances will apply,
including a requirement that bacterial ring rot must not have been found on the
farm during the season. Seed lots with no more than two percent potato virus x
infection may be identified as virus x tested on certification tags.

3. Field conditions.

a.

Insect control must be maintained early and until the vines are
killed or matured. Fields suffering excessive insect injury may be
disqualified for certification. A grower will notify the inspector of the
date of spraying and spray material applied.

Vine killing. If a field has not received final inspection, the grower
must obtain approval from the inspector before killing the vines.
Furthermore, if the inspector deems it appropriate, a laboratory test
may be required or strips of unkilled vines must be left in the seed
fields to facilitate final inspections, or both. When strips are left
for inspection, the first twelve rows (if a six-row planter was used,
eight rows if a four-row planter was used) must not be vine-killed.
It will be the responsibility of the seed producer to identify where
seed planting began. Approximately ten percent of the seed field
acreage must be left in strips.

Any condition such as excess weeds, hail injury, foreign plants,
chemical damage, soil conditions, or insect damage that interferes
with proper inspection may disqualify the seed for certification.

Roguing is permitted and recommended in many cases but must
be done before the inspector arrives in the field.

Presence of disease or conditions not mentioned heretofore
which may impair seed quality shall constitute cause for rejection
or additional testing before final certification. Stocks which
show an excessive percentage of total serious virus in official

seuthern-sample postharvest tests shall be considered ineligible
for certification tags.

4. Appeal inspection of rejected fields will be considered, provided
application is made within three days after rejection, the field is in good
condition for inspection, and no additional roguing is done previous to
reinspection.
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5.

History:

Bacterial ring rot control.

a. All seed produced by a farming operation in which bacterial ring
rot has been found will be ineligible for recertification the following
year.

b. If the farming operation is found to be infected, all equipment and
storages must be cleaned and disinfected.

& Afarming operation found to be infected on three consecutive years
shall be required to purchase all new seed, clean, and disinfect
the operation under the supervision of the state seed department
before entering any seed for certification.

Effective December 1, 1981; amended effective June 1, 1992;

September 1, 1997; July 16, 2001; September 1, 2002; January 2, 2006.
General Authority: NDCC 4-10-03
Law Implemented: NDCC 4-10-04

74-04-01-09. Winter Postharvest testing program.

1

All foundation and basic seed potato fields must be randomly sampled
and tested if the grower intends to plant the same seed lot or sell to
growers who intend to enter the lot for certification the following year.
Only seed lots with three-tenths of one percent total serious virus or less
during field inspections are eligible for winter postharvest testing.

The results will be based on visible inspection of the plants for virus or
viruslike symptoms from the sample the grower submitted. However,
laboratory testing may be used on varieties that have slight or latent
symptoms.

Other factors such as vigor, other diseases, and any factor that might
impair seed quality will be considered in the winter postharvest testing
program.

Information concerning sample size and time to submit samples will be
available from the state seed department.

Lots failing the winter postharvest test will be ineligible for planting in
the certification program.

In the event of frost or other serious malfunctions of the winter
postharvest grow-out test, eligibility of a seed lot will be based on the
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current field readings or a laboratory test at the discretion of the state
seed department.

7. Seed lots showing excessive amounts of virus in the wirter postharvest
test may be disqualified for tags or final certification. The level at which
to disqualify the lot will be established by the seed commissioner.

History: Effective December 1, 1981; amended effective December 1, 1987;
June 1, 1992; September 1, 1997._January 2, 2006.

General Authority: NDCC 4-10-03
Law Implemented: NDCC 4-10-04

74-04-01-11. Official North Dakota seed potato grades. Final grade
determination shall be made based on physical defects, size, shape, and
cleanliness. Two grades, first or blue tag, and second or yellow tag, are available
for shipment outside the state. A white tag is available but restricted to shipments
within the state. The potatoes will be packed in new burlap sacks or clean,
disinfected containers identified by official tags attached as to variety, crop year,
and grower and accompanied by an official state or federal grade certificate.
United States department of agriculture revised standards, effective March 2002,
for seed potatoes shall be the official guide for applying and interpreting all
definitions and terms used in North Dakota seed potato grades. Grade inspection
will be made on a sample basis.

1. First grade blue tag seed botatoes shall consist of unwashed potatoes
of one variety which must meet the following requirements:

a. Shape. Fairly well-shaped except for long varieties.

(1) Dryland type (see definitions section 74-04-01-01).

(2) Except for shape (see definitions section 74-04-01-01).
b. Free from:

(1) Freezing injury.

(2) Blackheart.

(3) Soft rot and wet breakdown.

(4) Late blight tuber rot.

(5) Bacterial ring rot.

(6) Nematode or tuber moth injury.

(7) Fresh cuts or fresh broken-off second growth.
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C.

Free from serious damage caused by:

(1)
(2)
@)
(4)

Hollow heart.

Vascular ring discoloration.

Wireworm.

Growth cracks.

Free from damage by soil and other causes (see definitions section
74-04-01-01 and classification of defects, section 6, tables | and I
of section 74-04-01-11).

Size:

(1)

(2)

3)

Minimum size, unless otherwise specified, must be one and
one-half inches [38.1 millimeters] in diameter.

Maximum size may not exceed twelve ounces [340.2 grams]
for round-shaped or intermediate-shaped varieties and
fourteen ounces [396.9 grams] for long varieties.

For all varieties, size B must be from one and one-half inches
[38.1 millimeters] to not more than two and one-quarter
inches [57.1 millimeters] in diameter.

Tolerances. In order to allow for variations incident to proper
grading and handling in the foregoing grade, the following
tolerances, by weight, are provided as specified:

(1)

For defects:

(@)

(b)

(c)

(d)
(e)

(®

Ten percent for potatoes in any lot which are seriously
damaged by hollow heart.

Ten percent for potatoes in any lot which are damaged
by soil. (see definitions section 74-04-01-01).

Five percent for potatoes in any lot which are seriously
damaged by vascular ring discoloration.

Potatoes affected by silver scurf are not grade factors.

Not more than ten percent of the potatoes seriously
damaged by wireworm.

Eleven percent for potatoes which fail to meet the
remaining requirements of grade, including therein
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not more than six percent for external defects and not
more than five percent for internal defects; provided
that included in these tolerances not more than the
following percentages shall be allowed for the defects

listed:

Percent
Bacterial ring rot 0.00
Late blight tuber rot 1.00
Damage by dry-type or moist-type fusarium tuber rot 2.00
Nematode or tuber moth injury 0.00
Frozen, soft rot, or wet breakdown 0.50
Varietal mixture 0.50

(2) For off-size:

(@) Undersize. Five percent for potatoes in any lot which
fail to meet the required or specified minimum size.

(b) Oversize. Ten percent for potatoes in any lot which fail
to meet the required or specified maximum size.

2. Second grade yellow tag potatoes shall consist of unwashed potatoes
that meet the requirements for blue tag grade except for defects caused
by hollow heart, wireworm, internal discoloration, firmness, sprouts, and
sunken, flattened, or depressed areas with or without underlying flesh
discolored, and are not seriously damaged by soil and for increase in
maximum size, and for increased tolerance for defects listed below:

Tolerances.

a. For defects:

(1) Twenty percent for potatoes seriously damaged by hollow
heart.

(2) Firmness, sprouts, wireworm, internal discoloration, sunken,
flattened, or depressed areas with or without underlying flesh
discolored and growth cracks are not grade factors.

(3) Twenty percent for potatoes which fail to meet the remaining
requirements of the grade; provided, that included in this
amount not more than six percent shall be seriously damaged
and included therein not more than one-half of one percent
shall be allowed for potatoes which are frozen or affected by
soft rot or wet breakdown.
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b. Size. Maximum size, unless otherwise specified may not
exceed fourteen ounces [396.90 grams] for round-shaped or
intermediate-shaped varieties and sixteen ounces [453.60 grams]
for long varieties.

White tag. Official white identification tags will be furnished on
request for potatoes which passed field inspection requirements and
are being transferred for seed purposes, within the state of North
Dakota only. Such stock shall meet United States number two grade
requirements, except for defects caused by firmness, sunburn, hollow
heart, wireworm, and sunken, flattened, or depressed areas with or
without underlying flesh discolored. Not more than two percent shall be
damaged by dry-type or moist-type fusarium tuber rot. Unless otherwise
specified, the maximum size shall be fourteen ounces [396.60 grams]
and one and one-half inches [38.1 millimeters] minimum. State seed
department grade inspection on white tag lots is not compulsory, but
may be obtained upon request.

Application of tolerances. Individual samples may not have more than
double the tolerances specified, except that at least one defective and
one off-size potato may be permitted in any sample; provided that en
route or at destination, one-tenth of the samples may contain three times
the tolerance permitted for potatoes which are frozen or affected by soft
rot or wet breakdown; and provided, further, that the averages for the
entire lot are within the tolerances specified for the grade.

Samples for grade and size determination. Individual samples shall
consist of at least twenty pounds [9.06 kilograms]. The number of such
individual samples drawn for grade and size determination will vary with
the size of the lot.

Classification of defects.

a. Brown discoloration following skinning, dried stems, flattened
depressed areas (showing no underlying flesh discoloration),
greening, skin checks, and sunburn do not affect seed quality and
may not be scored against the grade.

b. Table | - External defects.

DAMAGE

Defect

When removal
When materially causes a loss of
detracting from the OR more than 5 percent
appearance of the of the total weight
potato of the potato

Air cracks
Bruises

X

X
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Cuts and broken-off second growth
(healed)

Elephant hide (scaling)

Enlarged, discolored, or sunken lenticels

Folded ends
Second growth
Shriveling

Sprouts

Surface cracking

Flea beetle injury

Grub damage

Rodent and/or bird damage
Wireworm or grass damage

Dry-type or moist-type fusarium rot
Rhizoctonia
Scab, pitted
Scab, russet

Scab, all surface

Growth cracks

Pressure bruises and sunken areas with

underlying flesh discolored

X X X X X

When more than
moderately shriveled,
spongy, or flabby.

When more than

20 percent of the
potatoes in any lot have
any sprout more than

1 inch [25.4 millimeters]
in length.

X
X
X
X

Any hole more

than 3/4 inch

[19.1 millimeters] long
or when the aggregate
length of all holes is
more than 1 1/4 inches
[31.8 millimeters]'.

X
X

When affecting more
than 1/3 of the surface.

When affecting more
than § percent of the
surface.

When seriously
detracting from the
appearance.

X X X X

When removal
causes a loss
of more than

10 percent of the
total weight.

" Definitions of damage and serious damage are based on potatoes that are two and one-half
inches [63.5 millimeters] in diameter or six ounces [170.10 grams] in weight. Correspondingly
lesser or greater areas are permitted on smaller or larger potatoes.

C. Table ll - Internal defects.
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DAMAGE

Defect When materially When removal causes a
detracting from the OR loss of more than 5 percent

appearance of the of the total weight of the

potato potato

Ingrown sprouts

internal
discoloration
occurring interior
to the vascular
ring (such as,
internal brown
spot, mahogany
browning, and
heat necrosis).

All other internal
discoloration,
excluding dis-
coloration
confined to the
vascular ring.

X

When more than
the equivalent of
three scattered
light brown
spots 1/8 inch
[3.2 millimeters]
in diameter’.

SERIOUS DAMAGE

Defect When seriously When removal causes
detracting from the oR 2 loss of more than
appearance of the 10 percent of the total
potato weight of the potato

Internal X

discoloration

confined to the
vascular ring.

Hollow heart or
hollow heart with
discoloration.

When affected area
exceeds that of

a circle 3/4 inch
[19.1 millimeters] in
diameter?.

Definitions of damage and serious damage are based on potatoes that are two and one-half
inches [63.5 millimeters] in diameter or six ounces [170.10 grams]} in weight. Correspondingly
lesser or greater areas are permitted on smaller or larger potatoes.

7. Classification and serologicat serologically tested stocks.

a. Foundation seed classification may be indicated on the tag
provided the lot meets foundation standards.

b. Serologically tested stocks for potato virus x, potato virus s, potato
virus y, potato virus a, or potato virus m may be so indicated on
the tag if within the specified tolerance during the current growing
season.
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Blue and yellow tag shipments must be inspected and meet respective grade
requirements.

History: Effective December 1, 1981; amended effective June 1, 1985;
December 1, 1987; June 1, 1992; September 1, 1997; July 16, 2001; September 1,
2002; January 2, 2006.

General Authority: NDCC 4-10-03

Law Implemented: NDCC 4-10-04
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JULY 2006

CHAPTER 75-01-03

75-01-03-03. Fair hearing - Who may receive.

1.

An opportunity for a fair hearing is available to any applicant for or
recipient of food stamps; aid to families with dependent children; job
opportunities and basic skills training program; employment, education,
or training-related child care; transitional child care; medicaid; children’s
health insurance program; or low income home energy assistance
program benefits who requests a hearing in the manner set forth in this
chapter and who is dissatisfied:

a. Because an application was denied or not acted upon with
reasonable promptness; or

b. Because county agency or department action has resulted in the
suspension, reduction, discontinuance, or termination of benefits.

An opportunity for a fair hearing is available to any resident who
believes a facility has erroneously determined that the resident must
be transferred or discharged.

An opportunity for a fair hearing is available to any individual who
requests it because the individual believes the department has made
an erroneous determination with regard to the preadmission and
annual review requirements of 42 U.S.C. 1396r(e)(7).

The department may, on its own motion, review individual cases and
make determinations binding upon a county agency. An applicant
or recipient aggrieved by such determination shall upon request be
afforded the opportunity for a fair hearing. All references in this chapter
to appeals from decisions of county agencies must be understood to
include appeals taken from determinations made by the department.

A fair hearing request may be denied or dismissed when the sole issue
is one of state or federal law requiring automatic benefit adjustments
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for classes of recipients unless the reason for an individual appeal is
incorrect benefit computation.

The claimant may first seek corrective action from the department or
claimant’s county agency before filing a request for a fair hearing.

If a claimant dies after a request for a fair hearing has been filed by
the claimant, and before the decision of the department has been
rendered in the case, the proceedings may be continued on behalf
of the claimant’s estate, or any successor, as that term is defined in
North Dakota Century Code section 30.1-01-06, of the claimant if a
representative of the estate has been appointed.

If a dissatisfied claimant dies before the claimant can file a request for a
fair hearing, the duly appointed representative of the claimant’s estate,
or any successor, as that term is defined in North Dakota Century Code
section 30.1-01-06, of the claimant if no representative of the estate
has been appointed, may file such request when the claimant was
dissatisfied with the denial of the claimant’s application for assistance,
or was dissatisfied with the benefits the claimant was receiving prior to
the claimant’s death.

A fair hearing under this section is available only if:

a. Federal law or regulation requires that a fair hearing be provided;
and

b. The dissatisfied claimant timely perfects an appeal.

History: Effective September 1, 1979; amended effective January 1, 1984,
February 1, 1995; August 1, 2005.

General Authority: NDCC 28-32-02, 50-06-16

Law Implemented: NDCC 50-06-05.1

75-01-03-06. Time limit on appeals.

1

The request for fair hearing by a household aggrieved by any action of
a county agency that affects participation in the food stamp program
must be filed within ninety days after the order or action with which
the claimant is dissatisfied. In all other cases, except as provided in
subsection 3. an appeal or a request for a fair hearing must be filed
within thirty days after the order or action with which the claimant is
dissatisfied unless a different limitation is specified in state or federal
law for a particular class of cases.

The date of the order or action on which the appeal or request for fair
hearing is based is the date on which notice of the order or action was
mailed to the claimant except:
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a. |If requests for a fair hearing concern the return of erroneous
repayments, the date of collection or the date of the last installment
payment is the determining date; and

b. If requests for a fair hearing concern the amount of the grant, the
request must be filed within thirty days, but the period of review will
extend back only to the first of the month on which the first day of
the thirty-day period occurred.

oo

A request for a fair hearing by an individual whose medicaid benefits
were denied. reduced., or discontinued because of a denial or
discontinuance of disability status by the social security administration
or state review team determination must be filed within six months

after the official notification from the social security administration that

disability status has been approved or reversed.

History: Effective September 1, 1979; amended effective January 1, 1984;
February 1, 1995, July 1, 2006.

General Authority: NDCC 28-32-02, 50-06-16

Law Implemented: NDCC 50-06-05.1

75-01-03-08.1. Notice of facility’s intention to transfer or discharge a
resident.

1. For purposes of this section:

a. "Discharge" means movement from a facility to a noninstitutional
setting when the discharging facility ceases to be legally
responsible for the care of the resident.

b. "Resident" includes a person who has been admitted and any legal
representative of the resident.

C. "Transfer" means movement from a facility to another institutional
setting when the legal responsibility for the care of the resident
changes from the transferring facility to the receiving institutional
setting.

2. Except as provided in subsection 4, a facility shall issue a written notice
of involuntary transfer or discharge, which meets the requirements of
subsection 3, at least thirty days before the date of intended transfer
or discharge. The first day of that thirty-day period is the day after the
date of issuance. The date of issuance is the day notice is delivered or
mailed to the resident.

3. The notice provided by the facility must contain:

a. A statement that the facility intends to transfer or discharge the
resident, as the case may be;
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The reason for the transfer or discharge;

The effective date of the transfer or discharge;

The location to which the resident is to be transferred or discharged;

The specific provision of subsection 7 authorizing the transfer or
discharge, or the change in federal or state law requiring the action;

A statement that the resident has the right to appeal the intended
transfer or discharge to the department, and the mailing address to
which an appeal must be sent;

The name, address, and telephone number of the state long-term
care ombudsman;

If the resident is developmentally disabled or mentally ill, the
address and telephone number of the committee on protection and
advocacy office that serves the area in which the resident resides;

If the medicaid program is paying for some or all of the cost of
services furnished to the resident by the facility, a statement that
those medicaid payments will continue until after the hearing
unless:

(1) The sole issue at the hearing is one of state or federal law or
policy and the resident is so informed in writing; or

(2) Some change in circumstances affects the resident’s
eligibility for medicaid benefits and the resident is so notified
in writing.

A statement that the transfer or discharge will be delayed, if a
request for fair hearing is filed before the effective date of the
transfer or discharge:

(1) Inthe case of a discharge for nonpayment of facility charges,
at least until the hearing officer recommends a decision that
the charges were due and unpaid at the time the facility
issued a notice of discharge; and

(2) In all other cases, until the fair hearing decision is rendered.

A statement that the resident may represent himself or herself at
the hearing or may use legal counsel, a relative, a friend, or other
spokesperson.

A facility need not provide a notice under subsection 2 if the
resident:
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(1) Provides a clear written statement, signed by the resident,
that the resident does not object to a proposed transfer or
discharge; or

(2) Gives information that requires a transfer or discharge and
indicates that the resident understands that a transfer or
discharge will result.

b. A facility must issue a notice that meets the requirements of
subsection 3, as soon as practicable before an involuntary transfer
or discharge, when:

(1) The safety of individuals in the facility would be endangered;
(2) The health of individuals in the facility would be endangered;

(3) The transfer or discharge is appropriate because the
resident's health has improved sufficiently to allow a more
immediate transfer or discharge;

(4) An immediate transfer or discharge is required by the
resident’'s urgent medical needs which cannot be met in the
facility; or

(5) The resident has not resided in the facility for thirty days.

A resident of a facility may appeal a notice from the facility of intent to
discharge or transfer the resident. A resident has appeal rights when
the resident is transferred from a certified bed to a noncertified bed or
from a bed in a certified facility to a bed in a facility certified as a different
provider. A resident has no appeal rights when the resident is moved
from one bed in a certified facility to another bed in the same certified
facility. A resident has no appeal rights if the transfer or discharge has
taken place and the resident did not appeal within thirty days after the
date of issuance of a notice that meets the requirements of subsection 3.

If a resident with appeal rights files an appeal before the effective date

of the transfer or discharge, the resident shall not be transferred or
discharged:

a. Inthe case of a discharge for nonpayment of facility charges, earlier
than the date a hearing officer recommends a decision that the
charges were due and unpaid at the time the facility issued a notice
of discharge; and

b. In all other cases, until the fair hearing decision is rendered.

A facility may not discharge or transfer a resident unless:
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a. The resident has an urgent medical need, which cannot be met in
the facility;

b. The resident's physical condition endangers or poses a threat to
the health or safety of the resident or other persons in the facility;

C. In cases involving a mental condition or behavioral problem, the
behavior of the resident creates a serious and immediate threat
to the resident or other residents or persons in the facility and
all reasonable alternatives to transfer or discharge, consistent
with the attending physician’s orders, have been attempted and
documented in the resident’'s medical record,;

d. The resident’s health has improved sufficiently so the resident no
longer needs the services provided by the facility;

€. The resident was accepted by the facility for the purpose of
receiving specialized services and has fully benefited from those
services or can no longer benefit from those services, provided
that the purpose of the admission and the expected length of stay
were agreed to, in writing, by or on behalf of the resident, prior to
admission;

f. The resident’s health or safety is at risk because the facility cannot
reasonably accommodate the needs of the resident;

g. A public official with jurisdiction over matters of health or safety, in
the performance of official duties, determines the health or safety
of the resident is endangered by continued residence in the facility;

h. The facility’s license is revoked, suspended, or not renewed, or the
facility’s participation in medicare or medicaid is terminated;

i. The facility intends to cease operations; or

j-  The resident fails to pay, or to arrange for payment of, charges
based on the daily rate established under chapter 75-02-06,
provided that no involuntary transfer or discharge may be based
on a failure to pay charges for prlvate rooms, beé—he#ds—m—exeess

days—per—eaiendar—yeaﬁef holdlnq a bed for a period in excess

of the covered bed hold period set forth in section 75-02-06-14,
special services not included in the daily rate, or medicare part B
coinsurance and deductible.

History: Effective February 1, 1995; amended effective July 1, 1996 July 1. 2006.
General Authority: NDCC 28-32-02, 50-06-16
Law Implemented: NDCC 50-06-05.1
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CHAPTER 75-02-02

75-02-02-08. Amount, duration, and scope of medical assistance.

1.

Within any limitations which may be established by rule, regulation,
or statute and within the limits of legislative appropriations, eligible
recipients may obtain the medically necessary medical and remedial
care and services which are described in the approved state plan for
medical assistance in effect at the time the service is rendered and
which may include:

a.

Inpatient hospital services (other than services in an institution for
mental diseases). "Inpatient hospital services" means those items
and services ordinarily furnished by the hospital for the care and
treatment of inpatients provided under the direction of a physician
or dentist in an institution maintained primarily for treatment and
care of patients with disorders other than tuberculosis or mental
diseases and which is licensed or formally approved as a hospital
by an officially designated state standard-setting authority and
is qualified to participate under title XVIII of the Social Security
Act, or is determined currently to meet the requirements for such
participation; and which has in effect a hospital utilization review
plan applicable to all patients who receive medical assistance
under title XIX of the Act.

Outpatient hospital services. "Outpatient hospital services"
means those preventive, diagnostic, therapeutic, rehabilitative,
or palliative items or services furnished by or under the direction
of a physician or dentist to an outpatient by an institution
which is licensed or formally approved as a hospital by an
officially designated state standard-setting authority and is
qualified to participate under title XVIIl of the Social Security
Act, or is determined currently to meet the requirements for such
participation and emergency hospital services which are necessary
to prevent the death or serious impairment of the health of the
individual and which, because of the threat to the life or health of
the individual, necessitate the use of the most accessible hospital
available which is equipped to furnish such services, even though
the hospital does not currently meet the conditions for participation
under title XVIII of the Social Security Act.

Other laboratory and x-ray services. "Other laboratory and
x-ray services" means professional and technical laboratory and
radiological services ordered by a physician or other licensed
practitioner of the healing arts within the scope of the physician’s
or practitioner’s practice as defined by state law, and provided
to a patient by, or under the direction of, a physician or licensed
practitioner, in an office or similar facility other than a hospital
outpatient department or a clinic, and provided to a patient by
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a laboratory that is qualified to participate under title XVIII of
the Social Security Act, or is determined currently to meet the
requirements for such participation.

Nursing facility services (other than services in an institution for
mental diseases). "Nursing facility services" means those items
and services furnished by a licensed and otherwise eligible nursing
facility or swing-bed hospital maintained primarily for the care and
treatment which are provided under the direction of a physician or
other licensed practitioner of the healing arts within the scope of
the physician’s or practitioner’s practice as defined by state law
for individuals who need or needed on a daily basis nursing care,
provided directly or requiring the supervision of nursing personnel,
or other rehabilitation services which, as a practical matter, may
only be provided in a nursing facility on an inpatient basis.

Intermediate care facility for the mentally retarded services.
"Intermediate care" means those items and services which are
provided under the direction of a physician or other licensed
practitioner of the healing arts within the scope of the physician’s
or practitioner’s practice as defined by state law. "Intermediate
care facility for the mentally retarded" has the same meaning as
provided in chapter 75-04-01.

Early and periodic screening and diagnosis of individuals under
twenty-one years of age and treatment of conditions found. Early
and periodic screening and diagnosis of individuals under the age
of twenty-one who are eligible under the plan to ascertain their
physical or mental defects, and provide health care, treatment,
and other measures to correct or ameliorate defects and chronic
conditions discovered thereby. Federal financial participation is
available for any item of medical or remedial care and services
included under this subsection for individuals under the age of
twenty-one. Such care and services may be provided under the
plan to individuals under the age of twenty-one, even if such care
and services are not provided, or are provided in lesser amount,
duration, or scope to individuals twenty-one years of age or older.

Physician’'s services, whether furnished in the office, the patient's
home, a hospital, nursing facility, or elsewhere. "Physician’s
services" means those services provided, within the scope of
practice of the physician's profession as defined by state law, by
or under the personal supervision of an individual licensed under
state law to practice medicine or osteopathy.

Medical care and any other type of remedial care recognized
under state law, furnished by licensed practitioners within the
scope of their practice as defined by state law. This term means
any medical or remedial care or services other than physicians’
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services, provided within the scope of practice as defined by state
law, by an individual licensed as a practitioner under state law.

Home health care services. "Home health care services", in
addition to the services of physicians, dentists, physical therapists,
and other services and items available to patients in their homes
and described elsewhere in these definitions, means any of the
following items and services when they are provided, based on
certification of need and a written plan of care by a licensed
physician, to a patient in the patient's place of residence, but not
including as a residence a hospital or a skilled nursing facility:

(1) Intermittent or part-time skilled nursing services furnished by
a home health agency;

(2) Intermittent or part-time nursing services of a registered
nurse, or a licensed practical nurse, or which are provided
under the direction of a physician or other licensed
practitioner of the healing arts within the scope of the
physician’s or practitioner’s practice as defined by state law
or under the supervision of a registered nurse, when no
home health agency is available to provide nursing services;

(3) Medical supplies, equipment, and appliances ordered or
prescribed by the physician as required in the care of the
patient and suitable for use in the home; and

(4) Services of a home health aide provided to a patient in
accordance with the plan of treatment outlined for the patient
by the attending physician and in collaboration with the home
health agency.

Hospice care. "Hospice care" means the care described in
42 U.S.C. 1395x(dd)(1) furnished by a "hospice program", as
that term is defined in 42 U.S.C. 1395x(dd)(2), to a terminally
ill individual who has voluntarily elected to have hospice care.
Hospice care may be provided to an individual while the individual
is a resident of a nursing facility, but only the hospice care payment
may be made. An individual's voluntary election must be made
in accordance with procedures established by the department
which are consistent with procedures established under 42 U.S.C.
1395d(d)(2), for such periods of time as the department may
establish, and may be revoked at any time.

Private duty nursing services. "Private duty nursing services"
means nursing services provided, based on certification of need
and a written plan of care which is provided under the direction of
a physician or other licensed practitioner of the healing arts within
the scope of the physician’'s or practitioner’s practice as defined
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by state law, and by a registered nurse or a licensed practical
nurse under the supervision of a registered nurse to a patient in
the patient's own home.

Dental services. "Dental services" means any diagnostic,
preventive, or corrective procedures administered by or under the
supervision of a dentist in the practice of the dentist's profession
and not excluded from coverage. Dental services include treatment
of the teeth and associated structures of the oral cavity, and of
disease, injury, or impairment which may affect the oral or general
health of the individual.

Physical therapy. "Physical therapy" means those services
prescribed by a physician and provided to a patient by or under
the supervision of a qualified physical therapist.

Occupational therapy. "Occupational therapy" means those
services prescribed by a physician and provided to a patient and
given by or under the supervision of a qualified occupational
therapist.

Services for individuals with speech, hearing, and language
disorders. "Services for individuals with speech, hearing,
and language disorders" means those diagnostic, screening,
preventive, or corrective services provided by or under the
supervision of a speech pathologist or audiologist in the scope of
practice of the speech pathologist’s or audiologist's profession for
which a patient is referred by a physician.

Prescribed drugs. "Prescribed drugs" means any simple or
compounded substance or mixture of substances prescribed as
such or in other acceptable dosage forms for the cure, mitigation,
or prevention of disease, or for health maintenance, by a physician
or other licensed practitioner of the healing arts within the scope
of the physician’s or practitioner’s professional practice as defined
and limited by federal and state law.

Durable medical equipment and supplies. "Durable medical
equipment and supplies" means those medically necessary items
suitable for use in the home and used to treat disease, to promote
healing, to restore bodily functioning to as near normal as possible,
or to prevent further deterioration, debilitation, or injury which are
provided under the direction of a physician or other licensed
practitioner of the healing arts within the scope of the physician’s
or practitioner’s practice as defined by state law. Durable medical
equipment includes prosthetic and orthotic devices, eyeglasses,
and hearing aids. For purposes of this subdivision:
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(1)

(2)

()

"Eyeglasses" means lenses, including frames when
necessary, and other aids to vision prescribed by a physician
skilled in diseases of the eye, or by an optometrist, whichever
the patient may select, to aid or improve vision;

"Hearing aid" means a specialized orthotic device individually
fitted to correct or ameliorate a hearing disorder; and

"Prosthetic and orthotic devices" means replacement,
corrective, or supportive devices prescribed for a patient by
a physician or other licensed practitioner of the healing arts
within the scope of the physician’s or practitioner’s practice
as defined by state law for the purpose of artificially replacing
a missing portion of the body, or to prevent or correct physical
deformity or malfunction, or to support a weak or deformed
portion of the body.

Other diagnostic, screening, preventive, and rehabilitative
services.

(1)

(2)

@)

4)

“Diagnostic services", other than those for which provision is
made elsewhere in these definitions, includes any medical
procedures or supplies recommended for a patient by the
patient’s physician or other licensed practitioner of the healing
arts within the scope of the physician’s or practitioner’'s
practice as defined by state law, as necessary to enable the
physician or practitioner to identify the existence, nature,
or extent of iliness, injury, or other health deviation in the
patient.

"Preventive services" means those provided by a physician
or other licensed practitioner of the healing arts, within the
scope of the physician’s or practitioner’s practice as defined
by state law, to prevent iliness, disease, disability, and other
health deviations or their progression, prolong life, and
promote physical and mental health and efficiency.

"Rehabilitative services", in addition to those for which
provision is made elsewhere in these definitions, includes
any medical remedial items or services prescribed for
a patient by the patient's physician or other licensed
practitioner of the healing arts, within the scope of the
physician’s or practitioner’s practice as defined by state law,
for the purpose of maximum reduction of physical or mental
disability and restoration of the patient to the patient’s best
possible functional level.

"Screening services" consists of the use of standardized tests
performed under medical direction in the mass examination
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of a designated population to detect the existence of one or
more particular diseases or health deviations or to identify
suspects for more definitive studies.

Inpatient psychiatric services for individuals under age twenty-one,
as defined in 42 CFR 440.160, provided consistent with the
requirements of 42 CFR part 441 and section 75-02-02-10.

Services provided to persons age sixty-five and older in an
institution for mental diseases, as defined in 42 U.S.C. 1396d(i).

Personal care services. "Personal care services" means those
services that assist an individual with activities of daily living
and instrumental activities of daily living in order to maintain
independence and self-reliance to the greatest deagree possible.

Any other medical care and any other type of remedial care
recognized under state law and specified by the secretary,
including:

(1) Transportation, including expenses for transportation and
other related travel expenses, necessary to securing
medical examinations or treatment when determined by the
department to be medically necessary.

(2) Family planning services, including drugs, supplies, and
devices, when such services are under the medical direction
of a physician. There must be freedom from coercion or
pressure of mind and conscience and freedom of choice of
method, so that individuals may choose in accordance with
the dictates of their consciences.

(3) Whole blood, including items and services required in
collection, storage, and administration, when it has been
recommended by a physician and when it is not available to
the patient from other sources.

2. The following limitations apply to medical and remedial care and
services covered or provided under the medical assistance program:

a.

Coverage may not be extended and payment may not be made for
diet remedies prescribed for eligible recipients.

Coverage may not be extended and payment may not be made for
alcoholic beverages prescribed for eligible recipients.
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Coverage may not be extended and payment may not be made for
orthodontia prescribed for eligible recipients, except for orthodontia
necessary to correct serious functional problems.

Coverage and payment for eye examinations and eyeglasses for
eligible recipients are limited to examinations and eyeglass
replacements necessitated because of visual impairment.
Coverage and payment for eyeglass frames are available for
a reasonable number of frames, and in a reasonable amount, not
to exceed limits set by the department. No coverage exists, and
no payment may be made, for eyeglass frames which exceed the
limits.

Coverage and payment for home health care services and private
duty nursing services are limited to a monthly amount determined
by taking the monthly charge, to the medical assistance program,
for the most intensive level of nursing care in the most expensive
nursing facility in the state and subtracting therefrom the cost, in
that month, of all medical and remedial services furnished to the
recipient (except physician services and prescribed drugs). For
the purposes of determining this limit, remedial services include
home and community-based services, service payments to the
elderly and disabled, homemaker and home health aide services,
and rehabilitative services, regardless of the source of payment
for such services. This limit may be exceeded, in unusual and
complex cases, if the provider has submitted a prior treatment
authorization request describing each medical and remedial
service to be received by the recipient, stating the cost of that
service, describing the medical necessity for the provision of the
home health care services or private duty nursing services, and
explaining why less costly alternative treatment does not afford
necessary medical care, and has had the request approved.

Coverage may not be extended and payment may not be
made for transportation services except as provided in sections
75-02-02-13.1 and 75-02-02-13.2.

Coverage may not be extended and payment may not be made for
any abortion except when necessary to save the life of the mother
or when the pregnancy is the result of an act of rape or incest.

Coverage may not be extended and payment may not be made
for ambulance services that are not medically necessary, as
determined by the department, and provided in response to a
medical emergency.

Coverage may not be extended and payment may not be made
for emergency room services that are not medically necessary,
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as determined by the department under section 75-02-02-12, and
provided in response to a medical emergency.

Coverage may not be extended and payment may not be made for
medically necessary chiropractic services exceeding twenty-four
treatments for spinal manipulation services and eight radiologic
examinations per year, per recipient, unless the provider requests
and receives prior authorization from the department.

Coverage and payment for personal care services may not be
made unless prior authorization is granted and may not exceed
one hundred twenty hours per month except when the recipient
meets the medical necessity criteria for nursing facility level of
care described in section 75-02-02-09 or intermediate care facility
for the mentally retarded level of care, in which case, coverage
and payment may not exceed two hundred forty hours per month.

Except as provided in subdivision b, remedial services are covered
services.

Remedial services provided by residential facilities such as
licensed basic care facilities, licensed foster care homes or
facilities, and specialized facilities are not covered services, but
expenses incurred in securing such services must be deducted
from countable income in determining financial eligibility.

The department may refuse payment for any covered service
or procedure for which a prior treatment authorization request is
required but not secured.

The department may consider making payment if the provider
demonstrates good cause for the failure to secure the required
prior treatment authorization request within twelve months of the
time the services or procedures were furnished.

A provider of medical services who provides a covered service except
for personal care services, but fails to receive payment due to the

operation of subsection 4, and who attempts to collect from the eligible
recipient or the eligible recipient's responsible relatives any amounts
which would have been paid by the department but for the operation of
subsection 4, has by so doing breached the agreement referred to in
subsection 4 of section 75-02-02-10.

a.

Effective January 1, 1994, and for so long thereafter as the
department may have in effect a waiver (issued pursuant to
42 U.S.C. 1396n(b)(1)) of requirements imposed pursuant to
42 U.S.C. chapter 7, subchapter XIX, no payment may be made,
except as provided in this subsection, for otherwise covered
services provided to otherwise eligible recipients:
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b.

(1) Who are required by this subsection to select, or have
selected on their behalf, a primary care physician, but who
have not selected, or have not had selected on their behalf,
a primary care physician; or

(2) By a provider who is not the primary care physician selected
by or on behalf of the recipient or who has not received a
referral of such a recipient from the primary care physician.

A primary care physician must be selected by or on behalf of the
members of a medical assistance unit which includes:

(1) Persons who are members of the section 1931 group.

(2) Families who were in the section 1931 group in at least
three of the six months immediately preceding the month in
which they became ineligible as a result (wholly or partly)
of the collection or increased collection of child or spousal
support, and continue to be eligible for medicaid for four
calendar months following the last month of section 1931
group eligibility.

(3) Families who were in the section 1931 group in at least three
of the six months immediately preceding the month in which
the family became ineligible solely because of hours of, or
income from, employment of the caretaker relative; or which
became ineligible because a member of the family lost the
time-limited disregards (the percentage disregard of earned
income).

(4) Children born to eligible pregnant women who have applied
for and been found eligible for medicaid on or before the day
of the child’s birth, for sixty days after the day of the child’s
birth and for the remaining days of the month in which the
sixtieth day falls.

(5) Eligible caretaker relatives and individuals under the age of
twenty-one who qualify for and require medical services on
the basis of insufficient income and assets, but who do not
qualify as categorically needy, but not including children in
foster care.

(6) Pregnant women whose pregnancies have been medically
verified and who, except for income and assets, would be
eligible as categorically needy.

(7) Pregnant women whose pregnancies have been medically
verified and who qualify on the basis of financial eligibility.
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d.

8)

©)

(10)

(11)

Pregnant women whose pregnancies have been medically
verified and who meet the nonfinancial and asset
requirements of the medicaid program and whose family
incomes are at or below one hundred thirty-three percent of
the poverty level.

Eligible women, who applied for medicaid during pregnancy,
for sixty days after the day each pregnancy ends, and for the
remaining days of the month in which the sixtieth day falls.

Children under the age of six who meet the nonfinancial
and asset requirements of the medicaid program and whose
family incomes are at or below one hundred thirty-three
percent of the poverty level.

Children, age six through eighteen, who meet the
nonfinancial and asset requirements of the medicaid
program and whose family incomes are at or below one
hundred percent of the poverty level.

Physicians practicing in the following specialties, practices, or
locations may be selected as primary care physicians:

(1)
()
(3)
(4)
©)
(6)
@)
(8)
(©)

Family practice;

Internal medicine;

Obstetrics;

Pediatrics;

Osteopathy;

General practice;

Rural health clinics;

Federally qualified health centers; and

Indian health clinics.

A recipient identified in subdivision b need not select, or have
selected on the recipient’s behalf, a primary care physician if:

(1) Aged, blind, or disabled;

(@)

The period for which benefits are sought is prior to the date
of application;
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(3) Receiving foster care or subsidized adoption benefits; or

(4) Receiving home and community-based services.

Payment may be made for the following medically necessary
covered services whether or not provided by, or upon referral from,
a primary care physician:

(1) Certified family nurse practitioner services;

(2) Certified pediatric nurse practitioner services;

(3) Early and periodic screening, diagnosis, and treatment of
recipients under twenty-one years of age;

(4) Family planning services;

(5) Certified nurse midwife services;
(6) Pediatric services;

(7) Optometric services;

(8) Chiropractic services;

(9) Clinic services;

(10) Dental services, including orthodontic services only upon
referral from early and periodic screening, diagnosis, and
treatment;

(11) Intermediate care facility services for the mentally retarded;

(12) Emergency services;

(13) Transportation services;

-(14) Case management services;

(15) Home and community-based services;

(16) Nursing facility services;

(17) Prescribed drugs except as provided in section 75-02-02-27;

(18) Psychiatric services;

(19) Ophthalmic services;
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(20) Obstetrical services;

(21) Psychological services;

(22) Ambulance services;

(23) Immunizations;

(24) Independent laboratory and radiology services; and
(25) Public health unit services.

(26) Personal care services.

Except as provided in subdivision d, and if the department exempts

the recipient, a primary care physician must be selected for each
recipient.

Primary care physicians may be changed at any time within ninety
days after the recipient is informed of the requirements of this
subsection, at redetermination of eligibility, and once every six
months with good cause. Good cause for changing primary care
physicians less than six months after a previous selection of a
primary care physician exists if:

(1) The recipient relocates;

(2) Significant changes in the recipient's health require the

selection of a primary care physician with a different
specialty;

(3) The primary care physician relocates or is reassigned,;

(4) The selected physician refuses to act as a primary care
physician or refuses to continue to act as a primary care
physician; or

(5) The department, or its agents, determine, in the exercise of
sound discretion, that a change of primary care physician is
necessary.

Covered medical or remedial services or supplies are medically
necessary when determined so by the medical provider unless the
department has:

Required a prior treatment authorization request that was not
granted;

Imposed a limit that is exceeded;
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Imposed a condition that was not met;

Specifically reserved authority to make determinations of medical
necessity; or

Upon review, determined that the service or supplies are not
medically necessary.

History: Amended effective September 1, 1978; September 2, 1980; February 1,
1981; November 1, 1983; May 1, 1986; November 1, 1986; November 1, 1987,
January 1, 1991; July 1, 1993; January 1, 1994; January 1, 1996; July 1, 1996;
January 1, 1997; May 1, 2000; amendments partially voided by the Administrative
Rules Committee effective June 5, 2000; November 8, 2002; September 1, 2003;

uly 1. 2006.

General Authority: NDCC 50-24.1-04
Law Implemented: NDCC 50-24.1-04; 42 USC 1396n(b)(1); 42 CFR 431.53; 42
CFR 431.110; 42 CFR 435.1009; 42 CFR Part 440; 42 CFR Part 441, subparts A,

B, D

75-02-02-09.1. Cost sharing.

1. Copayments provided for in this section may be imposed unless:

a.

b.

The recipient receiving the service:

(1) Lives in a nursing facility, intermediate care facility for the
mentally retarded, or the state hospital;

(2) Receives swing-bed services in a hospital;

(3) Has not reached the age of twenty-one years; or
(4) Is pregnant.

The service is:

(1) Emergency room services; or

(2) Family planning services.

2. Copayments are:

a.

Seventy-five dollars for each inpatient hospital admission except
admissions to hospitals paid as psychiatric, rehabilitative, or
long-term hospitals;

‘+hree Six dollars for each nonemergency service provided in a
hospital emergency room;
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Two dollars for each physician visit;

Three dollars for each office visit to a rural health clinic or federally
qualified health center,

One dollar for each chiropractic visit;

Two dollars for each preventive dental office visit;

Three dollars for each brand name prescription filled;
Two dollars for each optometric examination;

Three dollars for each podiatric office visit;

Two dollars for each occupational therapy visit;

Two dollars for each physical therapy visit;

One dollar for each speech therapy visit;

Three dollars for each hearing aid dispensing fee service;
Two dollars for each audiology testing visit; and

Two dollars for each psychological visit—and.

P- One-dollarperiaboratory-or-x-ray-procedure:

History: Effective January 1, 1997; amended effective November 8, 2002;
September 1, 2003;_July 1, 2006.

General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04

75-02-02-09.4. General Limitations on Amount, Duration, and Scope.

1. Limitations on payment for occupational therapy, physical therapy, and
speech therapy.

a.

No payment will be made for occupational therapy provided to
an individual except for twenty visits per individual per calendar
year unless the provider requests and receives prior authorization
from the department. This limit applies in combination to services
delivered by independent occupational therapists and in outpatient
hospital settings. This limit does not apply to school-based
services for children.
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No payment will be made for physical therapy provided to an
individual except for fifteen visits per individual per calendar year
unless the provider requests and receives prior authorization
from the department. This limit applies in combination to services
delivered by independent physical therapists and in outpatient
hospital settings. This limit does not apply to school-based
services for children.

No payment will be made for speech therapy provided to an
individual except for thirty visits per individual per calendar year
unless the provider requests and receives prior authorization
from the department. This limit applies in combination to services
delivered by independent speech therapists and in outpatient
hospital settings. This limit does not apply to school-based
services for children.

Limitation on payment for eye services.

a.

No payment will be made for eyeglasses for individuals twenty-one
years of age and older except for one pair of eyeglasses no more
often than once every three years. No payment will be made for
the repair or replacement of eyeglasses during the three-year
period unless the provider has secured the prior approval of
the department and the department has found that the repair or
replacement is medically necessary.

No payment will be made for refractive examinations for individuals
twenty-one years of age and older except for one refractive
examination no more often than every three years after an initial
examination paid by the department unless the provider has
secured the prior approval of the department.

Limitation on chiropractic services.

a.

No payment will be made for spinal manipulation treatment
services except for twelve spinal manipulation treatment services
per individual per calendar year unless the provider requests and
receives the prior approval of the department.

No payment will be made for radiologic examinations performed
by a chiropractor except for two radiologic examinations per
individual per year unless the provider requests and receives the
prior approval of the department.
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No payment will be made for psychological visits except for forty visits
per individual per calendar year unless the provider requests and
receives the prior approval of the department.

History: Effective September 1, 2003;_amended effective July 1. 2006.
General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04

75-02-02-09.5. Limitations on personal care services.

1.

(N

oo

[~

jon

(o
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oo

No payment for personal care services may be made unless an
assessment of the recipient is made by the department and the
recipient is determined to be impaired in at least one of the activities of
daily living of bathing, dressing, eating. incontinence, mobility. toileting,
and transferring or in at least three of the instrumental activities of
daily living of medication assistance, laundry. housekeeping, and meal
preparation.

No payment may be made for personal care services unless prior
authorization has been granted by the department.

Payment for personal care services may only be made to an enrolled
qualified service provider who meets the standards described in chapter
75-03-23 or to a basic care assistance provider that qualifies for a rate
under chapter 75-02-07.1.

No payment may be made for personal care services provided in excess

of the services, hours, or timeframe authorized by the department in the
recipient’'s approved service plan.

Personal care services may not include skilled health care services
performed by persons with professional training.

An inpatient or resident of a hospital. a nursing facility, an intermediate

care facility for the mentally retarded, or an institution for mental disease
may not receive personal care services.

Personal care services _may not include home-delivered meals,
services performed primarily as housekeeping tasks, transportation,
social activities, or services or tasks not directly related to the needs
of the recipient such as doing laundry for family members, cleaning of

areas not occupied by the recipient, or shopping for items not used by
the recipient.

Laundry, shopping, and housekeeping tasks when provided as personal
care services must be incidental to the provision of other personal care
tasks and cannot exceed thirty percent of the total time authorized for
the provision of all personal care tasks.
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No payment may be made for personal care services provided to a
recipient by the recipient's spouse, parent of a minor child, or legal

guardian.

(o

10. No payment may be made for care needs of a recipient which are
outside the scope of personal care services.

11. Authorized personal care services may not exceed one hundred twen
hours per month except authorized personal care services may not
exceed two hundred forty hours per month when a recipient has been
determined to meet nursing facility or intermediate care facility for the

mentally retarded level of care criteria.

12. Personal care services may only be provided when the needs of the
recipient exceed the abilities of the recipient’'s spouse or parent of a
minor child to provide those services. Personal care services may
not be substituted when a spouse or parent of a minor child refuses
or chooses not to perform the service for a recipient. Personal care
services may be provided during periods when a spouse or parent of a
minor child is gainfully employed if the services cannot be delayed until

the spouse or parent is able to perform them.
13. Personal care services may not be provided for tasks that are otherwise

age appropriate or generally needed by an individual within the normal
stages of development.

History: Effective July 1, 2006.
General Authority: NDCC 50-24.1-18
Law Implemented: NDCC 50-24.1-18; 42 CFR Part 440.167

75-02-02-10. Limitations on inpatient psychiatric services.

1. Inpatient psychiatric services for individuals under age twenty-one must
be provided:

a. Under the direction of a physician;

b. By a psychiatric hospital or an inpatient psychiatric program in
a hospital, accredited by the joint commission on accreditation
of health care organizations, or by a psychiatric facility that is
not a hospital and which is accredited by the joint commission
on accreditation of health care organizations, the commission on
accreditation of rehabilitation facilities, the council on accreditation
of services for families and children, or by any other accrediting

organization with comparable standards; and

C. Before the individual reaches age twenty-one, or, if the individual
was receiving inpatient psychiatric services immediately before
reaching age twenty-one, before the earlier of:
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(1) The date the individual no longer requires inpatient
psychiatric services; or

(2) The date the individual reaches age twenty-two.

A psychiatric facility or program providing inpatient psychiatric services
to individuals under age twenty-one must:

a.

Except as provided in subdivision c, obtain a certification of need
from an independent review team qualified under subsection 3 prior
to admitting an individual who is eligible for medical assistance;

Obtain a certification of need from a team responsible for
developing a plan of care under 42 CFR 441.156 for an individual
who applies for medical assistance while in the facility or program
covering any period for which claims are made; or

Obtain a certification of need from a team responsible for
developing a plan of care under 42 CFR 441.156 for an emergency
admission of an individual, within fourteen days after the admission,
covering any period prior to the certification for which claims are
made.

An independent review team must:

(1) Be composed of individuals who have no business or
personal relationship with the inpatient psychiatric facility or
program requesting a certification of need;

(2) Include a physician,

(3) Have competence in diagnosis and treatment of mental
illness; and

(4) Have adequate knowledge of the situation of the individual
for whom the certification of need is requested.

Before issuing a certification of need, an independent review
team must use professional judgment and standards approved by
the department and consistent with the requirements of 42 CFR
part 441, subpart D, to demonstrate:

(1) Ambulatory care resources available in the community do not
meet the treatment needs of the individual,

(2) Proper treatment of the individual's psychiatric condition

requires services on an inpatient basis under the direction of
a physician; and
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(3) The requested services can reasonably be expected
to improve the individual's condition or prevent further
regression so services may no longer be needed.

No payment will be made for inpatient psychiatric services provided
to an individual, other than those described in subsection 1, in a
distinct part unit of a hospital except for the first twenty-one days of
each admission. Payment may not be made for inpatient psychiatric
services exceeding forty-five days per calendar year per individual.

History: Amended effective January 1, 1997; November 1, 2001; November 8,
2002;_July 1, 2006.

General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04; 42 CFR Part 441, subpart D

75-02-02-11. Loeek-in Coordinated services.

i A

For purposes of this section:

a. “eek-in""Coordinated services" means the process used to limita
recipient’s medical care and treatment to a single physician or other
provider in order to prevent the continued misutilization of services.

b. “Leeck-in—physician—orprovider: "Coordinated services provider"

means a physician or provider selected by the teek-in coordinated
services recipient to provide care and treatment to the recipient.

C. "Misutilization" means the incorrect, improper, or excessive
utilization of medical services which may increase the possibility of
adverse effects to a recipient’s health or may result in a decrease
in the overall quality of care.

toek-in-may-be-impeosed Coordinated services may be required by the

department en of a recipient who has misutilized services, including:

a. Securing excessive services from more than one provider when
there is little or no evidence of a medical need for those services;

b. Drug acquisition in excess of medical need resulting from securing
prescriptions or drugs from more than one provider; or

C. Excessive utilization of emergency services when no medical
emergency is present.

The determination to leek-in require coordinated services of a
recipient is made by the department upon recommendation of medical
professionals who have reviewed and identified the services the
recipient appears to be misutilizing.
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The following factors must be considered in determining if leek-in
coordinated services is to be impesed required:

a. The seriousness of the misutilization;

b. The historical utilization of the recipient; and

C. The availability of a leek-in coordinated services physician or
provider.

Upon a determination to impese-aHoek-inr require coordinated services:

2. The department shall provide the recipient with written notice of:

(1) The teek-ir decision to require coordinated services;

(2) The recipient's right to choose a leek-in coordinated
services provider, subject to approval by the department
and acceptance by the provider;

(3) The recipient’'s responsibility to pay for medical care or
services rendered by any provider other than e-teek-in the
coordinated services provider; and

(4) The recipient's right to appeal.

b. The appropriate county agency shall:

(1) Obtain the recipient’'s selection of a teek-ir coordinated
services provider; and

(2) Document that selection in the case record.

toek-in Coordinated services may be impesed-only—on required of
an individual recipient and may not be imposed on an entire medical
assistance unit. If more than one recipient within a unit is misutilizing
medical care, each individual recipient must be treated separately.

toeek-in Coordinated services may be impesed required without
regard to breaks in eligibility until the department determines feek-ir
coordinated services is discontinued.

No medical assistance payment may be made for misutilized medical
care or services furnished to the teek-tr coordinated services recipient
by any provider other than the recipient’s teek-in coordinated services
physician or provider, except for:

a. Medical care rendered in a medical emergency; or
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b. Medical care rendered by a provider upon referral by the teek-in
coordinated services physician or provider and approved by the
department.

9. A recipient may appeal the decision to impese—teek-in require

coordinated services in the manner provided by chapter 75-01-03.

History: Effective May 1, 1981; amended effective May 1, 2000;_July 1, 2006.
General Authority: NDCC 50-24.1-02
Law Implemented: NDCC 50-24.1-01; 42 CFR Part 455

75-02-02-27. Scope of drug benefits - Prior authorization.

1

Prior authorization means a process requiring the prescriber or the
dispenser to verify with the department or the department’s contractor
that proposed medical use of a particular drug for a medical assistance
program recipient meets predetermined criteria for coverage by the
medical assistance program.

A prescriber or a dispenser must secure prior authorization from the
department or its designee as a condition of payment for those drugs
subject to prior authorization.

A prescriber or a dispenser must provide to the department or its
designee in the format required by the department the data necessary
for the department or its designee to make a decision regarding prior
authorization. The department shall deny a claim for coverage of a
drug requiring prior authorization if the prescription was dispensed
prior to authorization or if the required information regarding the prior
authorization is not provided by the prescriber or the dispenser.

A prescriber or dispenser must submit a request for prior authorization to
the department or its designee by telephone, facsimile, electronic mail,
or in any other format designated by the department. The department
or its designee must respond to a prior authorization request within
twenty-four hours of receipt of a complete request that contains all of
the data necessary for the department to make a determination.

Emergency supply.

a. |If a recipient needs a drug before a prescriber or dispenser can
secure prior authorization from the department, the department
shall provide coverage of the lesser of a five-day supply of a drug
or the amount prescribed if it is not feasible to dispense a five-day
supply because the drug is packaged in such a way that it is not
intended to be further divided.
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b. The department will not provide further coverage of the drug
beyond the five-day supply unless the prescriber or dispenser first
secures prior authorization from the department.

The department must authorize the provision of a drug subject to prior
authorization if:

a. Other drugs not requiring prior authorization have not been
effective or with reasonable certainty are not expected to be
effective in treating the recipient’'s condition;

b. Other drugs not requiring prior authorization cause or are
reasonably expected to cause adverse or harmful reactions to the
health of the recipient; or

C. The drug is prescribed for a medically accepted use supported
by a compendium or by approved product labeling unless there
is a therapeutically equivalent drug that is available without prior
authorization.

If a recipient is receiving coverage of a drug that is later subject to prior
authorization requirements, the department shall continue to provide
coverage of that drug until the prescriber must reevaluate the recipient.
The department shall develop a form by which a prescriber may inform
the department of a drug that a recipient must continue to receive
beyond the prescription reevaluation period regardless of whether such
drug requires prior authorization. The form shall contain the following
information:

a. The requested drug and its indication;

b. An explanation as to why the drug is medically necessary; and

C. The signature of the prescriber confirming that the prescriber has
considered generic or other alternatives and has determined that
continuing current therapy is in the best interest for successful
medical management of the recipient.

Except for quantity limits that may be no less than the pharmaceutical
manufacturer’s package insert or AB-rated generic equivalent drug for
which the cost to the state postrebate is less than the brand name drugs,
in the aggregate, the department may not require prior authorization
for, or otherwise restrict, single-source or brand name antipsychotic,
antidepressant, or other medications used to treat mental illnesses such
as schizophrenia, depression. or bipolar disorder, and drugs prescribed
for the treatment of:
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2. Acquired _immune  deficiency _syndrome _or human
immunodeficiency virus; or

b. Cancer.

History: Effective September 1, 2003; amended effective July 26, 2004;

July 1, 2006.
General Authority: NDCC 50-24.6-10

Law Implemented: NDCC 50-24.6; 42 USC 1396r-8
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CHAPTER 75-02-02.1

75-02-02.1-01. Definitions. For the purposes of this chapter:

—

10.

i

12.

"Agency" means the North Dakota department of human services.

"Asset" means any kind of property or property interest, whether
real, personal, or mixed, whether liquid or illiquid, and whether or not
presently vested with possessory rights.

"Blind" has the same meaning as the term has when used by the social
security administration in determining blindness for title Il or XVI of the
Act.

"Child" means a person, under twenty-one, or, if blind or disabled, under
age eighteen, who is not living independently.

“Contiguous" means real property which is not separated by other real
property owned by others. Roads and other public rights of way which
run through the property, even if owned by others, do not affect the
property’s contiguity.

"County agency" means the county social service board.
"Department" means the North Dakota department of human services.

"Deprived child" means a child who is deprived of parental support
or care because one or both parents are deceased, incapacitated,
disabled, aged, or maintains and resides in a separate verified
residence for reasons other than employment, education, training,
medical care, or uniformed service.

"Disabled" has the same meaning as the term has when used by the
social security administration in determining disability for title Il or XVI
of the Act.

"Disabled adult child" means a disabled or blind person over the age of
twenty-one who became blind or disabled before age twenty-two.

"Full calendar month" means the period which begins at midnight on the
last day of the previous month and ends at midnight on the last day of
the month under consideration.

"Good-faith effort to sell' means an honest effort to sell in a manner
which is reasonably calculated to induce a willing buyer to believe
that the property offered for sale is actually for sale at a fair price. A
good-faith effort to sell includes, at a minimum, making the offer at a
price based on an appraisal, a market analysis by a realtor, or another
method which produces an accurate reflection of fair market value
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13.

14.

15.

16.

or, with respect to a determination of qualified disabled and working
individual benefits under section 75-02-02.1-23, sixty-six and two-thirds
percent of fair market value, in the following manner:

a. To any coowner, joint owner, possessor, or occupier of the property,
and, if no buyer is thereby secured;

b. To the regular market for such property, if any regular market exists,
or, if no regular market exists;

C. By public advertisement for sale in a newspaper of general
circulation, the circulation area of which includes the location
of any property resource offered for sale, which advertisement
was published successively for two weeks if the newspaper is a
weekly publication and for one week if the newspaper is a daily
publication, and which includes a plain and accurate description
of the property, the selling price, and the name, address, and
telephone number of a person who will answer inquiries and
receive offers.

"Healthy steps" means an insurance program, for children up to age
nineteen, administered under North Dakota Century Code chapter
50-29 and title XXI of the Act.

"Home" includes, when used in the phrase "the home occupied by the
medicaid unit", the land on which the home is located, provided that
the acreage [hectarage] does not exceed one hundred sixty contiguous
acres [64.75 hectares] if rural or two acres [.81 hectares] if located within
the established boundaries of a city.

"Home and community-based services" means services, provided
under a waiver secured from the United States department of health
and human services, which are:

a. Not otherwise available under medicaid; and

b. Furnished only to individuals who, but for the provision of such
services, would require the level of care provided in a hospital,
nursing facility, or intermediate care facility for the mentally
retarded.

"Institutionalized individual" means an individual who is an inpatient in
a nursing facility, an intermediate care facility for the mentally retarded,
the state hospital, a residential treatment facility accredited by the joint
commission on accreditation of healthcare organizations, or the Anne
Carlsen facility, or who receives swing-bed care in a hospital.
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17.

18.

18.

"Living independently" means, in reference to a-single an individual
under the age of twenty-one, a status which arises in any of the following
circumstances:

a.

The individual has served a tour of active duty with the armed
services of the United States and lives separately and apart from
the parent.

The individual has married, even though that marriage may have
ended through divorce or separation. A marriage ended by legal
annulment is treated as if the marriage never occurred.

The individual has lived separately and apart from both parents for
at least six three consecutive full calendar months after the date
the individual left a parental home, continues to live separately and
apart from both parents, and has received no support or assistance
from either parent while living separately and apart. For purposes
of this subsection:

(1) Periods when the individual is attending an educational or
training facility, receiving care in a specialized facility, or is
an institutionalized individual are deemed to be periods when
the individual is living with a parent unless the individual first
established that the individual was living independently; and

(2) Health insurance coverage and court-ordered child support
payments are not "assistance or support”.

The individual is a former foster care recipient who has established
a living arrangement separate and apart from either parent and
received no support or assistance from either parent.

The individual lives separately and apart from both parents due to
incest and receives no support or assistance from either parent.

"Medicaid" means a program implemented pursuant to North Dakota
Century Code chapter 50-24.1 and title XIX of the Act [42 U.S.C. 1396
et seq.].

"Medicare cost sharing" means the following costs:

a.

(1) Medicare part A premiums; and
(2) Medicare part B premiums;
Medicare coinsurance;

Medicare deductibles; and
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20.

21.

22.

23.

24.

25.

d. Twenty percent of the allowed cost for medicare covered services
where medicare covers only eighty percent of the allowed costs.

"Occupied" means, when used in the phrase "the home occupied
by the medicaid unit", the home the medicaid unit is living in or, if
temporarily absent from, possessed with an intention to return and the
capability of returning within a reasonable length of time. Property is
not occupied if the right to occupy has been given up through a rental
or lease agreement, whether or not that rental or lease agreement is
written. Property is not occupied by an individual in long-term care or
the state hospital, with no spouse, disabled adult child, or child under
age twenty-one at home, unless a physician has certified that the
individual is likely to return home within six months.

"Poverty level" means the income official poverty line, as defined by
the United States office of management and budget, and as revised
annually in accordance with 42 U.S.C. 9902(2).

"Property which is essential to earning a livelihood" means property
that a member of a medicaid unit owns, and which the medicaid
unit is actively engaged in using to earn income, and where the total
benefit of such income is derived for the medicaid unit's needs. A
member of a medicaid unit is actively engaged in using the property
if a member of the unit contributes significant current personal labor
in using the property for income-producing purposes. The payment of
social security taxes on the income from such current personal labor is
an indicator of the active use of the property.

"Property which is not saleable without working an undue hardship"
means property which the owner has made a good-faith effort to sell
which has produced no buyer willing to pay an amount equaling or
exceeding seventy-five percent of the property’s fair market value, or
sixty-six and two-thirds percent of the property’s fair market value with
respect to determination of qualified disabled and working individual
benefits under section 75-02-02.1-23, and which is continuously for
sale. Property may not be included within this definition at any time
earlier than the first day of the first month in which a good-faith effort to
sell is begun or if a bona fide offer is received by the third month after
the month in which the good-faith effort to sell is begun.

"Regulation”, as used in 42 CFR 431.210, 431.244, and 435.912,
includes any written statement of federal or state law or policy,
including, but not limited to, federal and state constitutions, statutes,
regulations, rules, policy manuals or directives, policy letters or
instructions, and relevant controlling decisions of federal or state
courts.

"Remedial services" means those services, provided in specialized
facilities, which produce the maximum reduction of physical or mental
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26.

i

28.
29,

30.

31

32.

33.

34.

disability and restoration of the facilities’ residents to the residents’ best
possible level of functioning.

"Residing in the home" refers to individuals who are physically present,
individuals who are temporarily absent, or individuals attending
educational facilities.

"Specialized facility" means a residential facility, including a basic care
facility, a licensed family foster care home for children or adults, a
licensed group foster care home for children or adults, a transitional
living facility, a facility established to provide quarters to clients
of a sheltered workshop, and any other facility determined by the
department to be a provider of remedial services, but does not mean
an acute care facility or a nursing facility.

"State agency" means the North Dakota department of human services.

"Supplemental security income" means a program administered under
title XVI of the Social Security Act [42 U.S.C. 1381 et seq.].

"Temporary assistance for needy families" means a program
administered under North Dakota Century Code chapter 50-09
and title IV-A of the Act [42 U.S.C. 601 et seq.].

"The Act" means the Social Security Act [42 U.S.C. 301 et seq.].

"Title 1" means title 1l of the Social Security Act [42 U.S.C. 401 et seq.].

"Title IV-E" means title IV-E of the Social Security Act [42 U.S.C. 670
et seq.].

"Title XIX" means title XIX of the Social Security Act [42 U.S.C. 1396
et seq.].

History: Effective December 1, 1991, amended effective December 1, 1991;
July 1, 1993; October 1, 1993; July 1, 2003;_August 1, 2005.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-02. Application and redetermination.

1

Application.

a. Allindividuals wishing to make application for medicaid must have
the opportunity to do so, without delay.

b. An application is a written request made by an individual desiring
assistance under the medicaid program, or by an individual
seeking such assistance on behalf of another individual, to a
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county agency, the department, a disproportionate share hospital,

as defined in section 4923(a}3)}A)r 1923(a)(1)(A) of the Act [42
U.S.C. 1396r-4(a)(1)(A)], or a federally qualified health center, as
described in section 4965¢H2}B)y 1905(1)(2)(B) of the Act [42
U.S.C. 4396d{H{21By 1396d(1)(2)(B)].

A prescribed application form must be signed by the applicant or
by someone acting responsibly for an incapacitated applicant.

Information concerning eligibility requirements, available services,
and the rights and responsibilities of applicants and recipients must
be furnished to all who require it.

A relative or other interested party may file an application in behalf
of a deceased individual to cover medical costs incurred prior to
the deceased individual's death.

The date of application is the date an application, signed by
an appropriate individual, is received at a county agency, the
department, a disproportionate share hospital, or a federally
qualified health center.

2. Redetermination. A redetermination must be completed within thirty
days after a county agency has received information indicating a
possible change in eligibility status, when eligibility is lost under a
category, and in any event, no less than annually. A recipient has the
same responsibility to furnish information during a redetermination as
an applicant has during an application.

History: Effective December 1, 1991, amended effective December 1, 1991,
July 1, 2003;_July 1, 2006.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-08.1. Caretaker relatives.

1. A caretaker relative who is not a child’s parent may be eligible for
medicaid as a caretaker relative only if:

a.

b.

Age sixteen or older,;
Actually living in the same home as the dependent child;
Unmarried, or married and not residing with the spouse; and

The dependent child is not only temporarily absent from the home
of the child’s parent.
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2. An individual may be a caretaker relative only if the individual is
the dependent child’s parent, stepparent, grandparent, brother,
sister, stepbrother, stepsister, great-grandparent, aunt, uncle, niece,
nephew, great-great-grandparent, great-aunt, great-uncle, first
cousin, grandniece, grandnephew, great-great-great-grandparent,
great-great-aunt, great-great-uncle, second cousin (a great-aunt’s or
great-uncle’s child), first cousin once removed (an aunt’s or uncle’s
grandchild), great-grandniece, or great-grandnephew, whether by birth
or adoption, and whether by whole or half-blood.

3. A child is considered to be living with a caretaker relative when away
at school or when otherwise temporarily absent from the home. A child
is not considered to be living with a caretaker relative when either the
child or the caretaker relative is residing in a nursing care facility, an
intermediate care facility for the mentally retarded, or a specialized
facility on other than a temporary basis.

4. Achild may not be considered to be living with more than one caretaker
relative in more than one medicaid unit for the same time period.

History: Effective July 1, 2003; amended effective June 1, 2004; July 1, 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-21. Continuous eligibility for pregnant women and
newborns. When a pregnant woman, whose pregnancy has been medically
verified confirmed, becomes eligible for medicaid, she continues eligible, without
regard to any increase in income of the medicaid unit, while pregnant, for sixty
days beginning on the last day of pregnancy, and for the remaining days of the
month in which the sixtieth day falls. A child born to a woman who is eligible on the
day of the child’s birth is eligible and continues to be eligible for medicaid, without
regard to the child’s income or assets, for sixty days beginning on the day of birth,
and for the remaining days of the month in which the sixtieth day falls.

History: Effective December 1, 1991; amended effective December 1, 1991;

July 1, 2003;_July 1, 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-22. Medicare savings programs.

1. Qualified medicare beneficiaries are entitled only to medicare
cost-sharing benefits described in subsection 19 of section
75-02-02.1-01, beginning in the month following the month in which
the eligibility determination is made.

2. Special low-income medicare beneficiaries are entitled only to medicare

cost-sharing benefits described in paragraph 2 of subdivision a of
subsection 19 of section 75-02-02.1-01. Eligibility may be established
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for as many as three calendar months prior to the month in which the
application was received.

Qualifying individuals are entitled only to medicare cost-sharing
benefits described in paragraph 2 of subdivision a of subsection 19 of
section 75-02-02.1-01. Eligibility may be established for as many as
three calendar months prior to the month in which the application was
received unless the individual was in receipt of any other medicaid
benefits for the same period. Eligibility shall be established on a
first-come, first-served basis to the extent of funding allocated for
coverage of this group under section 1933 of the Act [42 U.S.C.
1396u-3].

All medically needy technical eligibility factors apply to the medicare
savings programs except as identified in this section.

No person may be found eligible for the medicare savings programs
unless the total value of all nonexcluded assets does not exceed:

a. Four thousand dollars for a one-person unit; or
b. Six thousand dollars for a two-person unit.

Provisions of this chapter governing asset considerations at section
75-02-02.1-25, valuation of assets at section 75-02-02.1-32, excluded
assets at section 75-02-02.1-28.1, and forms of asset ownership at
section 75-02-02.1-29 apply to eligibility determinations for medicare
savings programs except:

a. Halfof aliquid asset held in common with another medicare savings
program is presumed available;

b. Assets owned by a child, under age twenty-one, in the unit are not
considered available in determining eligibility for the child’s parent,
except that all liquid assets held in common by the child and the
parent are considered available to the parent; and

C. Assets owned by a spouse who is not residing with an applicant or
recipient are not considered available unless the assets are liquid
assets held in common.

a. Income calculations must consider income in the manner provided
for in section 75-02-02.1-34, income considerations; section
75-02-02.1-37, unearned income; section 75-02-02.1-38, earned
income,; section 75-02-02.1-38.2, disregarded income; and section
75-02-02.1-39, income deductions; except:

(1) Married individuals living separate and apart from a spouse
are treated as single individuals.
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(2) Income disregards in section 75-02-02.1-38.2 are allowed
regardless of the individual's living arrangement.

(3) The earned income of any blind or disabled student under
age twenty-two is disregarded.

(4) The deductions described in subsections 2, 3, 5, 8, and 9 of
section 75-02-02.1-39, income deductions, are not allowed.

4y (5) The deductions described in subsection 10 and subdivision e

of subsection 11 of section 75-02-02.1-39, income
deductions, are allowed regardless of the individual's
living arrangement.

{5) (6) Annual title Il cost of living allowances effective in January

shall be disregarded when determining eligibility for medicare
savings programs for January, February, and March.

A qualified medicare beneficiary is eligible if countable income is
equal to or less than one hundred percent of the poverty level
applicable to a family of the size involved, and if the individual
meets all of the requirements described in this section.

A special low-income medicare beneficiary is eligible if countable
income is more than one hundred percent but equal to or less than
one hundred twenty percent of the poverty level applicable to a
family of the size involved, and if the individual meets all of the
requirements described in this section.

A qualifying individual is income eligible if countable income is
more than one hundred twenty percent, but equal to or less than
one hundred thirty-five percent of the poverty level applicable to
a family of the size involved, and if the individual meets all of the
requirements described in this section.

History: Effective December 1, 1991, amended effective December 1, 1991;
July 1, 1993; July 1, 2003; June 1, 2004; July 1, 2006.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-24. Spousal impoverishment prevention.

y

For purposes of this section:

a.

"Community spouse" means the spouse of an institutionalized
spouse or the spouse of a home and community-based services
spouse.
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"Family member" means only minor or dependent children,
dependent parents, or dependent siblings of the institutionalized
spouse, home and community-based services spouse, or
community spouse who are residing with the community spouse.
For purposes of applying this definition, a family member is
dependent only if that family member is, and may properly be,
claimed as a dependent on the federal income tax return filed
by the institutionalized spouse or home and community-based
services spouse, or the community spouse, or filed jointly by both.

"Home and community-based services spouse" means an
individual who:

(1) Requires care of the type provided in a nursing facility, but
chooses to receive home and community-based services in
the community; and

(2) Is married to a spouse who resides in the community at least
one day of each month.

"Institutionalized spouse" means an individual who:

(1) Requires care in a medical institution, a nursing facility, a
swing bed, or the state hospital and, at the beginning of the
individual's institutionalization, was likely to be in the facility
for at least thirty consecutive days even though the individual
does not actually remain in the facility for thirty consecutive
days; and

(2) Is married to a spouse who resides in the community at least
one day of each month.

“Monthly maintenance needs allowance" means for a community
spouse, the greater of two thousand two hundred sixty-seven
dollars per month or the minimum amount permitted under section
1924(d)(3) of the Act [42 U.S.C. 1396r-5(d)(3)], as adjusted
pursuant to section 1924(g) of the Act [42 U.S.C. 1396r-5(g)].

At the request of an institutionalized spouse, a home and
community-based services spouse, or a community spouse, at the
beginning of the first continuous period of institutionalization of the
institutionalized spouse, or the beginning of the first continuous
period of receipt of home and community-based services by a
home and community-based services spouse, and upon receipt
of relevant documentation of assets, the total value described in
subdivision b shall be assessed and documented.

There shall be computed, as of the beginning of the first continuous
period of institutionalization of the institutionalized spouse, or as
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of the beginning of the first continuous period of receipt of home
and community-based services by a home and community-based
services spouse:

(1) The total value of the countable assets to the extent either
the institutionalized spouse or the community spouse, or
the home and community-based services spouse and the
community spouse, has an ownership interest; and

(2) A spousal share, which is equal to one-half of all countable
assets, but not less than the minimum amount permitted
under section 1924(f)(2)(A)(i)) of the Act [42 U.S.C.
1396r-5(f)(2)(A)(i)], as adjusted pursuant to section 1924(g)
of the Act [42 U.S.C. 1396r-5(g)], and not more than the
maximum amount permitted under section 1924(f)(2)(A)(ii)(Il)
of the Act [42 U.S.C. 1396r-5(f)(2)(A)(ii)(I1)], as adjusted
pursuant to section 1924(g) of the Act [42 U.S.C. 1396r-5(g)].

In determining the assets of the institutionalized spouse at the time
of application, all countable assets held by the institutionalized
spouse, the community spouse, or both, must be considered
available to the institutionalized spouse to the extent they exceed
the community spouse countable asset allowance.

In determining the assets of the home and community-based
services spouse at the time of application, all countable assets
held by the home and community-based services spouse, the
community spouse, or both, must be considered available to the
home and community-based services spouse to the extent they
exceed the community spouse asset allowance.

During the continuous period in which the spouse is in an
institution or receiving home and community-based services, and
after the month in which an institutionalized spouse or a home and
community-based services spouse is determined to be eligible for
benefits under this chapter, no countable assets of the community
spouse may be deemed available to the institutionalized spouse
or home and community-based services spouse. Assets owned
by the community spouse are not considered available to the
institutionalized spouse or home and community-based services
spouse during this continuous period of eligibility. A transfer
of assets or income by the community spouse for less than
fair market value is governed by section 75-02-02.1-33.1 and
shall be considered in determining continuing eligibility of the
institutionalized spouse or home and community-based services
spouse.
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The institutionalized spouse or home and community-based
services spouse is not ineligible by reason of assets determined
under subdivision ¢ or d to be available for the cost of care if:

(1) The institutionalized spouse or the home and
community-based services spouse has assigned to
the state any rights to support from the community spouse;
or

(2) Itis determined that a denial of eligibility would work an undue
hardship because the presumption described in subsection 3
of section 75-02-02.1-25 has been rebutted.

An institutionalized spouse or home and community-based
services spouse is allowed the medically needy asset limit of three
thousand dollars.

An institutionalized spouse or a home and community-based
services spouse is asset eligible if the total value of all
countable assets owned by both spouses is less than the
total of the community spouse countable asset allowance and the
institutionalized spouse asset limit or home and community-based
services asset limit, as applicable. The assets may be owned by
either spouse provided that the requirements of subdivision i are
complied with.

Within the limits provided by this subdivision, transfers from
an institutionalized spouse or a home and community-based
services spouse to a community spouse do not disqualify the
institutionalized spouse or home and community-based services
spouse from receipt of medicaid benefits. Such transfers, when
made by an individual who has otherwise qualified for medicaid
benefits, must be completed before the next regularly scheduled
redetermination of eligibility. During this period, such assets are
not counted as available to the institutionalized spouse even
though the assets are not yet transferred.

(1) Aninstitutionalized spouse or a home and community-based
services spouse may transfer an amount equal to the
community spouse countable asset allowance, but only to
the extent the assets of the institutionalized spouse are
transferred to, or for the sole benefit of, the community
spouse.

(2) When an eligible institutionalized spouse or home and
community-based services spouse exceeds the asset limits
due to an increase in the value of assets or the receipt of
assets not previously owned, the institutionalized spouse or
home and community-based services spouse may transfer
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additional assets to the community spouse equal to no
more than the current community spouse countable asset
allowance less the total value of assets owned by the
community spouse, transferred to, or for the sole benefit
of, the community spouse under paragraph 1, or previously
transferred under this paragraph.

(3) |If a transfer made under paragraph 1 or 2 causes the
total value of all assets owned by the community spouse
immediately prior to the transfer under paragraph 1, plus the
value of all assets transferred under paragraph 1, plus the
value of all assets transferred under paragraph 2, to equal or
exceed the current community spouse asset allowance, no
further transfer may be made under paragraph 2.

(4) If a court has entered an order against an institutionalized
spouse for the support of a community spouse, assets
required by such order to be transferred, by the
institutionalized spouse to the community spouse, may not
be counted as available to the institutionalized spouse even
though the assets are not yet transferred.

A community spouse may retain or receive assets, which do not exceed

the community spouse countable asset allowance, for purposes of
determining the medicaid eligibility of the institutionalized spouse. The
community spouse countable asset allowance means the spousal
share determined under paragraph 2 of subdivision b of subsection 2,
as adjusted pursuant to section 1924(g) of the Act [Pub. L. 105-33,;
111 Stat. 549; 42 U.S.C. 1396r-5(g)] plus:

a.

Any additional amount transferred under a court order in the
manner and for the purpose described in paragraph 4 of
subdivision i of subsection 2; or

Any additional amount established through a fair hearing
conducted under subsection 6.

Countable assets include all assets that are not specifically excluded.

The provisions of section 75-02-02.1-28.1 governing asset exclusions
apply to this section.

5 e

Income calculations must consider income in the manner provided
for in section 75-02-02.1-34, income considerations, section
75-02-02.1-37, unearned income, section 75-02-02.1-38, earned
income, section 75-02-02.1-38.1, posteligibility treatment of
income, section 75-02-02.1-38.2, disregarded income, section
75-02-02.1-39, income deductions, and section 75-02-02.1-40,

income levels, except ro.
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a.

No income of the community spouse may be deemed available
to an institutionalized spouse during any month in which an
institutionalized spouse is in the institution, or to a home and
community-based services spouse during any month in which that
spouse receives home and community-based services:; and

After-an No institutionalized spouse is-determined-orredetermined

- - T O - ’ - O O

ol i the followi an

for medicaid in any month in which that spouse’s income. after
all income disregards and deductions other than the deduction
of amounts provided to a spouse or family member, exceed
an_amount equal to that individual's current monthly medical
expenses, not covered by a third party, plus the medically needy
income level for one.

B A-persenalneeds-allowanee:

The provisions of this section describing the treatment of income and
assets for the community spouse do not describe that treatment for the
purposes of determining medicaid eligibility for the community spouse
or for children of the community spouse.

a.

Notice must be provided of the amount of the community spouse
income allowance, of the amount of any family allowances, of
the method of computing the amount of the community spouse
countable asset allowance, and of the right to a fair hearing
respecting ownership or availability of income and assets, and
the determination of the community spouse monthly income or
countable asset allowance. The notice must be provided, upon a
determination of medicaid eligibility of an institutionalized spouse,
to both spouses, and upon a subsequent request by either spouse
or a representative acting on behalf of either spouse, to the spouse
making the request.
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A community spouse, or an institutionalized spouse or a home
and community-based services spouse, is entitled to a fair
hearing under chapter 75-01-03 if application for medicaid has
been made on behalf of the institutionalized spouse or home
and community-based services spouse and either spouse is
dissatisfied with a determination of:

(1) The community spouse monthly income allowance;

(2) The amount of monthly income otherwise available to
the community spouse as determined in calculating the
community spouse monthly income allowance;

(3) The computation of the spousal share of countable assets;
(4) The attribution of countable assets; or

(5) The determination of the community spouse countable asset
allowance.

Any hearing respecting the determination of the community spouse
countable asset allowance must be held within thirty days of the
request for the hearing.

If either spouse establishes that the community spouse needs
income, above the level provided by the monthly maintenance
needs allowance, due to exceptional circumstances resulting
in significant financial duress, the monthly maintenance needs
allowance for that spouse must be increased to an amount
adequate to provide necessary additional income.

(1) If either spouse establishes that the assets included
within the community spouse countable asset allowance
generate an amount of income inadequate to raise the
community spouse’s income to the monthly maintenance
needs allowance, to the extent that total assets permit,
the community spouse countable asset allowance for that
spouse must be increased to an amount adequate to provide
such a monthly maintenance needs allowance.

(2) To establish a need for an increased asset allowance under
this subdivision, the applicant, recipient, or the community
spouse must provide verification of all income and assets of
the community spouse.

(3) The amount of assets adequate to provide a monthly
maintenance needs allowance for the community spouse
must be based on the cost of a single premium lifetime
annuity selected by the department that provides monthly
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payments equal to the difference between the monthly
maintenance needs allowance and other income of both
spouses not generated by either spouse’s countable assets.

(4) The monthly maintenance needs allowance amount upon
which calculations under this subdivision are made must be
the amount in effect upon filing of the appeal.

(5) The estimate of the cost of an annuity described in
paragraph 3 must be substituted for the amount of assets
attributed to the community spouse if the amount of assets
previously determined is less than the estimate. If the
amount of assets attributed to the community spouse prior
to the hearing is greater than the estimate of the cost of an
annuity described in paragraph 3, the attribution of assets
to the community spouse made prior to the hearing must be
affirmed.

(6) No applicant, recipient, or community spouse is required
to purchase an annuity as a condition of the applicant or
recipient’s eligibility for medicaid benefits.

Any transfer of an asset or income is a disqualifying transfer under
section 75-02-02.1-33.1, whether made by a community spouse, a
home and community-based services spouse, or an institutionalized
spouse, unless specifically authorized by this section. The income that
may be received by or deemed provided to an ineligible community
spouse, and the asset amounts that an ineligible community spouse
may retain, are intended to allow that community spouse to avoid
impoverishment. They are not intended to allow the community
spouse to make transfers of assets or income, for less than adequate
consideration, which would disqualify the institutionalized spouse
or home and community-based services spouse, if made by the
institutionalized spouse or home and community-based services
spouse.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; October 1, 1993; July 1, 2003; June 1, 2004; July 1, 2006.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02; 42 USC 1396r-5

75-02-02.1-24.2. Eligibility for workers with disabilities.

An individual shall be enrolled as a member of the workers with
disabilities coverage if that individual:

a. |s gainfully employed;

b. Is at least eighteen sixteen, but less than sixty-five, years of age;
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C. Meets the requirements of this section; and

d. Is not in receipt of any other medicaid benefits under this chapter
other than coverage as a qualified medicare beneficiary or a special
low-income medicare beneficiary.

An individual may be regarded as gainfully employed only if, taking all
factors into consideration, the individual shows that the activity asserted
as employment:

a. Produces a product or service that someone would ordinarily be
employed to produce and for which payment is received,;

b. Reflects a relationship of employer and employee or producer and
customer;

C. Requires the individual's physical effort for completion of job tasks,
or, if the individual has the skills and knowledge to direct the activity
of others, reflects the outcome of that direction; and

d. The employment setting is not primarily an evaluative or
experiential activity.

Asset considerations provided under section 75-02-02.1-25, asset
limits provided under section 75-02-02.1-26, exempt assets provided
under section 75-02-02.1-27, and excluded assets provided under
section 75-02-02.1-28.1 are applicable to the workers with disabilities
coverage except that each individual enrolled as a member of the
workers with disabilities coverage group is allowed an additional ten

Ihousand dollars in a3§g1 Funds—mam%afned—undeﬁaﬁ—appfeved—phﬁ

No individual who has not paid a one-time enroliment fee of one hundred
dollars may be enrolled.

Any individual who fails to pay the premium established under this
section for three eenseeutive months shall be disenrolled and may not
be reenrolled thereafter without first reestablishing eligibility under this
section and paying all outstanding enroliment fees and premiums. Any
month in which no premium is due shall not be counted as a month in
which the individual failed to pay a premium.

Payments received by the department from an individual claiming
eligibility under this section shall be credited first to unpaid enroliment
fees and then to the oldest unpaid premium. The department shall
credit payments on the day received, provided that credit for any
payment made by an instrument that is not honored shall be reversed.
The department may require any individual who has attempted
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10.

payment by a dishonored instrument to make subsequent payments in
a specified manner.

A monthly premium is due on the tenth day of each month for which
coverage is sought and shall be equal to five percent of the individual's
gross countable income.

No individual may be found eligible under this section if the individual
and the individual's family have total net income equaling or exceeding
two hundred twenty-five percent of the poverty level.

A written plan for achieving self-support shall be approved, and shall
remain approved, for so long as the plan:

a. Describes a purpose consistent with self-support;

b. Provides for the disposition of an account containing no more than
ten thousand dollars that is funded exclusively with sums earned
while receiving medicaid benefits under this section or interest
earned on deposits to that account; and

C. |s followed by the individual.

This section becomes effective on the effective date of approved
amendments to the medicaid state plan sufficient to secure federal
financial participation in the cost of services provided to individuals
found eligible under this section, remains effective as long as federal
financial participation continues to be available and state law authorizes
such coverage, and is thereafter ineffective.

History: Effective June 1, 2004; amended effective August 1, 2005.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02.7, 50-24.1-18.1

75-02-02.1-25. Asset considerations. Except as otherwise provided in
this chapter, this section applies to all aged, blind, and disabled applicants and
recipients of medicaid.

1.

All actually available assets must be considered in establishing eligibility
for medicaid. Assets are actually available when at the disposal of
an applicant, recipient, or responsible relative; when the applicant,
recipient, or responsible relative has a legal interest in a liquidated
sum and has the legal ability to make the sum available for support,
maintenance, or medical care; or when the applicant, recipient, or
responsible relative has the lawful power to make the asset available,
or to cause the asset to be made available. This subsection does not
supersede other provisions of this chapter which describe or require
specific treatment of assets, or which describe specific circumstances
which require a particular treatment of assets.
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The financial responsibility of any individual for any applicant or
recipient of medicaid is limited to the responsibility of spouse for
spouse and parents for a disabled child under age eighteen. Such
responsibility is imposed upon applicants or recipients as a condition
of eligibility for medicaid. Except as otherwise provided in this section,
the assets of the spouse and parents are considered available to an
applicant or recipient, even if those assets are not actually contributed.
For purposes of this subsection, biological and adoptive parents, but
not stepparents, are treated as parents.

It is presumed that all spousal assets are actually available. In order
to rebut this presumption, the applicant or recipient must demonstrate
that the spousal assets are unavailable despite reasonable and diligent
efforts to access such assets. No applicant or recipient who has a
statutory or common-law cause of action for support out of the assets
of a spouse, but who has failed to diligently pursue that cause of action,
may rebut the presumption. Any applicant or recipient who documents
any of the following circumstances will have rebutted the presumption
without further proof:

a. A court order, entered following a contested case, determines the
amounts of support that a spouse must pay to the applicant or
recipient;

b. The spouse from whom support could ordinarily be sought, and the
property of such spouse, is outside the jurisdiction of the courts of
the United States or any of the United States;

C. The applicant or recipient has been subject to marital separation,
with or without court order, and the parties have not separated for
the purpose of securing medicaid benefits; or

d. Incases where section 75-02-02.1-24 applies, the assets are those
properly treated as belonging to the community spouse.

All parental assets are considered actually available to a disabled child
under age eighteen unless the child is living:

a. |ndependently; or

b. With a parent who is separated from the child’s other parent, with or
without court order, if the parents did not separate for the purpose
of securing medicaid benefits.

When considering the availability of assets from an estate, assets
received from the estate of a spouse, or a parent who was providing
support, are available as of the date of the death of the person who
was providing such support. Assets received from the estate of any

other person are available at the earlier of:
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a.

b.

The day on which the assets are received from the estate; or

Six months after the person’s death.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 2003;_July 1, 2006.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-28. Excluded assets. Except as provided in section
75-02-02.1-28.1, the following types of assets will be excluded in determining if
the available assets of an applicant or recipient exceed asset limits:

1. Property which is essential to earning a livelihood.

a.

Property may be excluded as essential to earning a livelihood only
during months in which a member of the medicaid unit is actively
engaged in using the property to earn a livelihood, or during months
when the medicaid unit is not actively engaged in using the property
to earn a livelihood, if the medicaid unit shows that the property has
been in such use and there is a reasonable expectation that the use
will resume:

(1) Within twelve months of the last use; or

(2) Ifthe nonuse is due to the disabling condition of a member of
the medicaid unit, within twenty-four months of the last use.

Property consisting of an ownership interest in a business entity
that employs anyone whose assets are used to determine eligibility
may be excluded as property essential to earning a livelihood if:

(1) The individual's employment is contingent upon ownership of
the property; or

(2) There is no ready market for the property.

A ready market for property consisting of an ownership interest in a
business entity exists if the interest may be publicly traded. A ready
market does not exist if there are unreasonable limitations on the
sale of the interest, such as a requirement that the interest be sold
at a price substantially below its actual value or a requirement that
effectively precludes competition among potential buyers.

Property currently enrolled in the conservation reserve program is
considered to be property essential to earning a livelihood.

Property from which a medicaid unitis receiving only rental or lease
income is not essential to earning a livelihood.
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Liquid assets, to the extent reasonably necessary for the operation
of a trade or business, are considered to be property essential to
earning a livelihood. Liquid assets may not otherwise be treated as
essential to earning a livelihood.

Property which is not saleable without working an undue hardship. Such
property may be excluded no earlier than the first day of the month
in which good-faith attempts to sell are begun, and continues to be
excluded only for so long as the asset continues to be for sale and until
a bona fide offer for at least seventy-five percent of the property’s fair

market value is made. Good-faith efforts to sell must be repeated at
least annually in order for the property to continue to be excluded.

a.

Persons seeking to establish retroactive eligibility must
demonstrate that good-faith efforts to sell were begun and
continued in each of the months for which retroactive eligibility
is sought. Information concerning attempts to sell, which
demonstrate that an asset is not saleable without working an
undue hardship, are relevant to establishing eligibility in the month
in which the good-faith efforts to sell are begun, but are not
relevant to months prior to that month and do not relate back to
prior months.

Property may not be shown to be not saleable without working an
undue hardship if the owner of the property fails to take action to
collect amounts due and unpaid with respect to the property or
otherwise fails to assure the receipt of regular and timely payments
due with respect to the property.

Any prepayments or deposits which total three five thousand dollars
or less, which are designated by an applicant or recipient for the
burial of the applicant or recipient. Earnings accrued on the total
amount of the designated burial fund are excluded.

(1) The burial fund must be identifiable and may not be
commingled with other funds. Checking accounts are
considered to be commingled.

(2) The value of an irrevocable burial arrangement shall be
considered toward the burial exclusion.

(3) The prepayments on a whole life insurance policy or annuity
are the premiums that have been paid.

(4) Any fund. insurance, or other property given to another
person or _entity in contemplation that its value will be used
to meet the burial needs of the applicant or recipient shall be

considered part of the burial fund.
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(5) At the time of application, the value of a designated burial
fund shall be determined by identifying the value of the
prepayments which are subject to the burial exclusion and
asset limit amounts.

{5y (6) Designated burial funds which have been decreased prior to
application for medicaid shall be considered redesignated as
the date of last withdrawal. The balance at that point shall be
considered the prepayment amount and earnings from that
date forward shall be disregarded.

{6} (7) Reductions made in a designated burial fund after eligibility
is established must first reduce the amount of earnings.

A (8) An applicant shall be determined eligible for the three-month
prior period when a burial fund is established at the time of
application if the value of all assets are within the medicaid
burial fund exclusion and asset limit amounts for each of the
three prior months. Future earnings on the newly established
burial fund must be excluded.

b. A burial plot for each family member.

Home replacement funds, derived from the sale of an excluded home,
and if intended for the purchase of another excluded home, until the
last day of the third month following the month in which the proceeds
from the sale are received. This asset must be identifiable and not
commingled with other assets.

Unspent assistance, and interest earned on unspent assistance,
received under the Disaster Relief and Emergency Assistance Act
of 1974 [Pub. L. 93-288] or some other federal statute, because of
a presidentially declared major disaster, and comparable disaster
assistance received from a state or local government, or from a
disaster assistance organization. This asset must be identifiable and
not commingled with other assets.

Payments, interest earned on the payments, and in-kind items received
for the repair or replacement of lost, damaged, or stolen exempt or
excluded assets are excluded for nine months, and may be excluded for
an additional twenty-one months, if circumstances beyond the person’s
control prevent the repair or replacement of the lost, damaged, or
stolen assets, and keep the person from contracting for such repair or
replacement. This asset must be identifiable and not commingled with
other assets.

For nine months, beginning with after the month of receipt, unspent
assistance received from a fund established by a state to aid victims
of crime, to the extent that the applicant or recipient demonstrates that
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12.

13.

14.

18.

16.

17.

such amount was paid in compensation for expenses incurred or losses
suffered as a result of a crime. This asset must be identifiable and not
commingled with other assets.

Payments from a fund established by a state as compensation for
expenses incurred or losses suffered as a result of a crime. This asset
must be identifiable and not commingled with other assets.

Payments made pursuant to the Confederate Tribes of the Colville
Reservation Grand Coulee Dam Settlement Act, [Pub. L. 103-436;
108 Stat. 4577 et seq.]. This asset must be identifiable and not
commingled with other assets.

Stock in regional or village corporations held by natives of Alaska
issued pursuant to section 7 of the Alaska Native Claims Settlement
Act, [Pub. L. 92-203; 42 U.S.C. 1606].

the-period-oftime-they-areintended-toeover For nine months beginnin
after the month of receipt, any educational scholarship, grant, or award
and any fellowship or qift, or portion of a gift. used to pay the cost
of tuition and fees at any educational institution. This asset must be
identifiable and not commingled with other assets.

For nine_months beginning after the month follewing—the—month of
receipt, any income tax refund, any earned income tax credit refund, or
any advance payment payments of earned income tax credit.

Assets set aside, by a blind or disabled, but not an aged, supplemental
security income recipient, as a part of a plan to achieve self-support
which has been approved by the social security administration.

The value of a life estate.

Allowances paid to children of Vietham veterans who are born with
spina bifida. This asset must be identifiable and not commingled with
other assets.

The value of mineral acres.
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48- Funds, including interest accruing, maintained in an individual

development account established under title IV of the Assets for
Independence Act, as amended [Pub. L. 105-285; 42 U.S.C. 604,
note].

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003; June 1, 2004; August 1, 2005.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02, 50-24.1-02.3

75-02-02.1-28.1. Excluded assets for medicare savings programs,
qualified disabled and working individuals, and spousal impoverishment
prevention.

;

3.

An asset may be excluded for purposes of medicare savings programs,
qualified disabled and working individuals, and spousal impoverishment
prevention only if this section provides for the exclusion. An asset may
be excluded under this section only if the asset is identified.

The assets described in subsections 2 through 5 of section
75-02-02.1-27 and subsections 1, 2, and 4 through 48 17 of section
75-02-02.1-28 are excluded.

A residence occupied by the individual, the individual's spouse,
or the individual's dependent relative is excluded for medicare
savings programs and qualified disabled and working individuals. A
residence occupied by the community spouse is excluded for spousal
impoverishment prevention cases. The residence may include a
mobile home suitable for use, and being used, as a principal place of
residence. The residence remains excluded during temporary absence
of the individual from the residence so long as the individual intends to
return. Renting or leasing part of the residence to a third party does
not affect this definition. For purposes of this subsection:

a. "Dependent' means an individual who relies on another for
medical, financial, and other forms of support, provided that an
individual is financially dependent only when another individual
may lawfully claim the financially dependent individual as a
dependent for federal income tax purposes;

b. "Relative" means the parent, child, stepparent, stepchild,
grandparent, grandchild, brother, sister, stepbrother, stepsister,
aunt, uncle, niece, nephew, or first cousin, whether by birth or
adoption, and whether by whole or half-blood, of the individual or
the individual's current or former spouse; and
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C. "Residence" includes all contiguous lands, including mineral
interests, upon which it is located.

Burial funds of up to one thousand five hundred dollars each, plus
earnings on excluded burial funds, held for the individual and for the
individual's spouse, are excluded from the date of application. Burial
funds may consist of revocable burial accounts, revocable burial trusts,
other revocable burial arrangements including the value of instaliment
sales contracts for burial spaces, cash, financial accounts such as
savings or checking accounts, or other financial instruments with
definite cash value, such as stocks, bonds, or certificates of deposit.
The fund must be unencumbered and available for conversion to
cash on very short notice. The fund may not be commingled with
non-burial-related assets, and must be identified as a burial fund by title
of account or a signed statement. Life or burial insurance designated
under subsection 10 must be considered at face value toward meeting
the burial fund exclusion. Cash surrender value of an individual's life
insurance not excluded under subsection 10 may be applied toward
the burial fund exclusion.

A burial space or agreement which represents the purchase of a burial
space, paid for in full, for the individual, the individual's spouse, or any
other member of the individual's immediate family is excluded. The
burial space exclusion is in addition to the burial fund exclusion set
forth in subsection 4. Only one item intended to serve a particular
burial purpose, per individual, may be excluded. For purposes of this
subsection:

a. "Burial space" means a burial plot, gravesite, crypt, or mausoleum;
a casket, urn, niche, or other repository customarily and
traditionally used for a deceased’'s bodily remains; a vault or
burial container; a headstone, marker, or plaque; and prepaid
arrangements for the opening and closing of the gravesite or for
care and maintenance of the gravesite; and

b. "Other member of the individual's immediate family" means
the individual's parents, minor or adult children, siblings, and
the spouses of those individuals, whether the relationship
is established by birth, adoption, or marriage, except that a
relationship established by marriage ends when the marriage
ends.

At the option of the individual, and in lieu of, but not in addition to, the
burial fund described in subsection 4 and the burial space described in
subsection 5, the medicaid burial described in subsection 3 of section
75-02-02.1-28 may be excluded. This optional exclusion is not available
to qualified disabled and working individuals or to community spouses.

Property essential to self-support is excluded.
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Up to six thousand dollars of the equity value of nonbusiness,
income-producing property, which produces annual net income
at least equal to six percent of the excluded amount, may be
excluded. Two or more properties may be excluded if each
property produces at least a six percent annual net return, but no
more than a total of six thousand dollars of the combined equity
value of the properties may be excluded. Equity in such property
is a countable asset to the extent that equity exceeds six thousand
dollars. Equity in such property is a countable asset if it produces
an annual net income of less than six percent of equity.

Up to six thousand dollars of the equity value of nonbusiness
property used to produce goods and services essential to daily
activities is excluded. Such nonbusiness property is used to
produce goods and services essential to daily activities when,
for instance, it is used to grow produce or livestock solely for
consumption in the individual's household. Equity in such property
is a countable asset to the extent that equity exceeds six thousand
dollars.

To be excluded, property essential for self-support must be in
current use, or, if not in current use, must have been in such
use, and there must be a reasonable expectation that the use will
resume, and, with respect to property described in subdivision a,
the annual return test must be met:

(1) Within twelve months of the last use;

(2) Ifthe nonuse is due to the disabling condition of the applicant
or recipient, or, with respect to spousal impoverishment
prevent cases, the community spouse, within twenty-four
months of the last use; or

(3) With respect to property described in subdivision a, if the
property produces less than a six percent return for reasons
beyond the control of the applicant or recipient, and there is a
reasonable expectation that the property shall again produce
a six percent return within twenty-four months of the tax year
in which the return dropped below six percent.

Liquid assets are not property essential to self-support.

Lump sum payments of title || or supplemental security income benefits
are excluded for six nine consecutive months following the month of
receipt.

Real property, the sale of which would cause undue hardship to a
co-owner, is excluded for so long as the co-owner uses the property
as a principal residence, would have to move if the property were
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g

12

13.

14.

15.

sold, and has no other readily available housing. This exclusion is not
available in spousal impoverishment cases.

Life or burial insurance that generates a cash surrender value is
excluded if the face value of all such life and burial insurance policies
on the life of that individual total one thousand five hundred dollars
or less. This exclusion is not available for applicants or recipients
who select the medicaid burial described in subsection 3 of section
75-02-02.1-28.

The value of assistance is excluded if paid with respect to a dwelling unit
occupied by the applicant or recipient, or by the applicant’s or recipient's
spouse, under the United States Housing Act of 1937 [42 U.S.C. 1437
et seq.], the National Housing Act [12 U.S.C. 1701 et seq.], section 101
of the Housing and Urban Development Act of 1965 [12 U.S.C. 1701s],
title V of the Housing Act of 1949 [42 U.S.C. 1471 et seq.], or section
202(h) of the Housing Act of 1959 [12 U.S.C. 1701q(h)].

Relocation assistance is excluded if provided under title Il of the
Uniform Relocation Assistance and Real Property Acquisitions Policies
Act of 1970 [42 U.S.C. 4621 et seq.], which is subject to the treatment
required by section 216 of such Act [42 U.S.C. 4636]. Relocation
assistance provided by a state or local government that is comparable
to the described federal relocation assistance is excluded, but only for
nine months following the month of receipt.

Agent orange payments are excluded.

Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the Wartime
Relocation of Civilians Reparations Act [50 U.S.C. App. 1989 et seq.]
are excluded.

German reparations payments to survivors of the holocaust, and
reparations payments made under sections 500 through 506 of the
Austrian General Social Insurance Act are excluded.

History: Effective July 1, 2003; amended effective June 1, 2004; July 1, 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02, 50-24.1-02.3

75-02-02.1-33.1. Disqualifying transfers.

1.

a. Except as provided in subsections 2 and 10, an individual is
ineligible for nursing care services if the individual or the spouse of
the individual disposes of assets or income for less than fair market
value on or after the look-back date specified in subdivision b.
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The look-back date specified in this subdivision is a date that is the
number of months specified in paragraph 1 or 2 before the first date
on which the individual is both receiving nursing care services and
has applied for benefits under this chapter, without regard to the
action taken on the application.

(1) Except as provided in paragraph 2, the number of months is
thirty-six months, or if approved by waiver, sixty months.

(2) The number of months is sixty months:

(a) Inthe case of payments from a revocable trust that are
treated as income or assets disposed of by an individual
pursuant to paragraph 3 of subdivision a of subsection 3
of section 75-02-02.1-31.1;

(b) In the case of payments from an irrevocable trust
that are treated as income or assets disposed
of by an individual pursuant to subparagraph b of
paragraph 1 of subdivision b of subsection 3 of section
75-02-02.1-31.1; and

(c) Inthe case of payments to an irrevocable trust that are
treated as income or assets disposed of by an individual
pursuant to paragraph 2 of subdivision b of subsection 3
of section 75-02-02.1-31.1.

The period of ineligibility begins the first day of the month in which
income or assets have been transferred for less than fair market
value, or if that day is within any other period of ineligibility under
this section, the first day thereafter that is not in such a period of
ineligibility.

The number of months and days of ineligibility for an individual shall
be equal to the total cumulative uncompensated value of all income
and assets transferred by the individual, or individual’s spouse, on
or after the look-back date specified in subdivision b, divided by
the average monthly cost, or average daily cost as appropriate, of
nursing facility care in North Dakota at the time of the individual's
first application.

Except as limited by subdivision € i of subsection 2 of section

75-02-02.1-24, an individual shall not be ineligible for medicaid by
reason of subsection 1 to the extent that:

The assets transferred were a home, and title to the home was
transferred to:

(1) The individual's spouse;
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b.

C.

d.

(2)

(4)

The individual's son or daughter who is under age
twenty-one, blind, or disabled;

The individual's brother or sister who has an equity interest in
the individual's home and who was residing in the individual’s
home for a period of at least one year immediately before the
date the individual became an institutionalized individual; or

The individual's son or daughter, other than a child described
in paragraph 2, who was residing in the individual's home for
a period of at least two years immediately before the date
the individual began receiving nursing care services, and who
provided care to the individual which permitted the individual
to avoid receiving nursing care services;

The income or assets:

(1)

()

3)

4

Were transferred to the individual's spouse or to another for
the sole benefit of the individual's spouse;

Were transferred from the individual's spouse to another for
the sole benefit of the individual's spouse;

Were transferred to, or to a trust established solely for the
benefit of, the individual's child who is blind or disabled; or

Were transferred to a trust established solely for the benefit
of an individual under sixty-five years of age who is disabled,;

The individual makes a satisfactory showing that:

(1)

()

)

The individual intended to dispose of the income or assets,
either at fair market value or other valuable consideration,
and the individual had an objectively reasonable belief that
fair market value or its equivalent was received;

The income or assets were transferred exclusively for a
purpose other than to qualify for medicaid; or

For periods after the return, all income or assets transferred
for less than fair market value have been returned to the
individual; or

The asset transferred was an asset excluded or exempted for
medicaid purposes other than:

(1

The home or residence of the individual or the individual's
spouse;
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(2) Property which is not saleable without working an undue
hardship;

(3) Excluded home replacement funds;

(4) Excluded payments, excluded interest on those payments,
and excluded in-kind items received for the repair or
replacement of lost, damaged, or stolen exempt or excluded
assets;

(5) Life estate interests;

(6) Mineral interests; or

(7) Anassetreceived from a decedent’s estate during any period

it is excluded under subdivision b of subsection 17 of section
75-02-02.1-28.

An individual shall not be ineligible for medicaid by reason of
subsection 1 to the extent the individual makes a satisfactory showing
that an undue hardship exists.

a.

An undue hardship exists only if the total cumulative
uncompensated value of all income and assets transferred for less
than fair market value by the individual or the individual's spouse
is less than the total of all unpaid nursing care bills for services:

(1) Provided after the last such transfer was made which are not
subject to payment by any third party; and

(2) Incurred when the individual and the individual's spouse had
no assets in excess of the appropriate asset levels.

If the individual shows that an undue hardship exists, the individual
shall be subject to an alternative period of ineligibility that begins
on the first day of the month in which the individual and the
individual’'s spouse had no excess assets and continues for the
number of months determined by dividing the total cumulative
uncompensated value of all such transfers by the average monthly
unpaid charges incurred by the individual for nursing care services
provided after the beginning of the alternative period of ineligibility.

There is a presumption that a transfer for less than fair market value was
made for purposes that include the purpose of qualifying for medicaid:

a.

In any case in which the individual's assets (and the assets of the
individual's spouse) remaining after the transfer produce income
which, when added to other income available to the individual (and
to the individual's spouse) totals an amount insufficient to meet all
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living expenses and medical costs reasonably anticipated to be
incurred by the individual (and by the individual's spouse) in the
month of transfer and in the thirty-five months (or fifty-nine months
in the case of a transfer from a revocable or irrevocable trust
that is treated as assets or income disposed of by the individual
(or the individual's spouse) or in the case of payments to an
irrevocable trust that are treated as assets or income disposed of

by the individual (or the individual's spouse)) following the month
of transfer;

b. Inany case in which an inquiry about medicaid benefits was made,
by or on behalf of the individual to any person, before the date of
the transfer,

C. In any case in which the individual or the individual's spouse was
an applicant for or recipient of medicaid before the date of transfer;

d. In any case in which a transfer is made by or on behalf of the
individual or the individual's spouse, if the value of the transferred
income or asset, when added to the value of the individual's
other countable assets, would exceed the asset limits at section
75-02-02.1-26; or

€. In any case in which the transfer was made, on behalf of the
individual or the individual's spouse, by a guardian, conservator,
or attorney-in-fact, to the individual's relative, or to the guardian,
conservator, or attorney-in-fact or to any parent, child, stepparent,
stepchild, grandparent, grandchild, brother, sister, stepbrother,
stepsister, great-grandparent, great-grandchild, aunt, uncle, niece,
or nephew, whether by birth, adoption, and whether by whole
or half-blood, of the guardian, conservator, or attorney-in-fact or
the spouse or former spouse of the guardian, conservator, or
attorney-in-fact.

An applicant or recipient who claims that income or assets were
transferred exclusively for a purpose other than to qualify for medicaid
must show that a desire to receive medicaid benefits played no part
in the decision to make the transfer and must rebut any presumption
arising under subsection 4. The fact, if it is a fact, that the individual
would be eligible for the medicaid coverage for nursing care services,
had the individual or the individual's spouse not transferred income or
assets for less than fair market value, is not evidence that the income
or assets were transferred exclusively for a purpose other than to
qualify for medicaid.

If a transfer results in a period of ineligibility under this section for
an individual receiving nursing care services, and the transfer was
made on or after the look-back date of the individual's spouse, and if
the individual's spouse is otherwise eligible for medicaid and requires
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nursing care services, the remaining period of ineligibility shall be
apportioned equally between the spouses. If one such spouse dies
or stops receiving nursing care services, any months remaining in
that spouse’s apportioned period of ineligibility must be assigned
or reassigned to the spouse who continues to receive nursing care
services.

No income or asset transferred to a parent, stepparent, child, stepchild,
grandparent, grandchild, brother, sister, stepsister, stepbrother,
great-grandparent, great-grandchild, aunt, uncle, niece, or nephew
of the individual or the individual's spouse, purportedly for services
or assistance furnished by the transferee to the individual or the
individual’s spouse, may be treated as consideration for the transferred
income or asset unless:

a. The transfer is made pursuant to a valid written contract entered
into prior to rendering the services or assistance;

b. The contract was executed by the individual or the individual's
fiduciary who is not a provider of services or assistance under the
contract,

C. Compensation is consistent with rates paid in the open market for
the services or assistance actually provided; and

d. The parties’ course of dealing included paying compensation upon
rendering services or assistance, or within thirty days thereafter.

A transfer is complete when the individual or the individual's spouse
making the transfer has no lawful means of undoing the transfer or
requiring a restoration of ownership.

For purposes of this section:

a. "Annuity" means a policy, certificate, contract, or other arrangement
between two or more parties whereby one party pays money or
other valuable consideration to the other party in return for the right
to receive payments in the future, but does not mean an employee
benefit that qualifies for favorable tax treatment under the Internal
Revenue Code or a plan described in the Internal Revenue Code
as a retirement plan under which contributions must end and
withdrawals must begin by age seventy and one-half.

b. "Average monthly cost of nursing facility care" means the cost
determined by the department under section 1917(c)(1)(E)(i)(Il) of
the Act [42 U.S.C. 1396p(c)(1)(E)(i)(I))].

C. "Fair market value" means:
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(1) Inthe case of a liquid asset that is not subject to reasonable
dispute concerning its value, such as cash, bank deposits,
stocks, and fungible commodities, one hundred percent of
apparent fair market value;

(2) In the case of real or personal property that is subject to
reasonable dispute concerning its value:

(a) If conveyed in an arm’s-length transaction to someone
not in a confidential relationship with the individual or
anyone acting on the individual's behalf, seventy-five
percent of estimated fair market value; or

(b) If conveyed to someone in a confidential relationship
with the individual or anyone acting on the individual's
behalf, one hundred percent of estimated fair market
value; and

(3) Inthe case of income, one hundred percent of apparent fair
market value.

"Major medical policy" includes any policy, certificate, or subscriber
contract issued on a group or individual basis by any insurance
company, nonprofit health service organization, fraternal benefit
society, or health maintenance organization, which provides a
plan of health insurance or health benefit coverage including
medical, hospital, and surgical care, approved for issuance by the
insurance regulatory body in the state of issuance, but does not
include accident-only, credit, dental, vision, medicare supplement,
long-term care, or disability income insurance, coverage issued as
a supplement to liability insurance or automobile medical payment
insurance, or a policy or certificate of specified disease, hospital
confinement indemnity, or limited benefit health insurance.

"Medicare" means the Health Insurance for the Aged and Disabled
Act, title XVIII of the Social Security Act of 1965, as amended
[42 U.S.C. 1395, et seq.; Pub. L. 92-603; 86 Stat. 1370].

"Medicare supplement policy offering plan F benefits" means a
policy, group, or individual accident and health insurance policy ora
subscriber contract of a health service corporation or a health care
plan of a health maintenance organization or preferred provider
organization, other than a policy issued pursuant to a contract
under section 1876 or 1833 of the Social Security Act [42 U.S.C.
1395, et seq.] or an issued policy under a demonstration project
authorized pursuant to amendments to the Social Security Act that:

(1) Is advertised, marketed, or designed primarily as a
supplement to reimbursements under medicare for the
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hospital, medical, or surgical expenses of persons eligible
for medicare;

(2) Is not a policy or contract of one or more employers or labor
organizations, or the trustees of a fund established by one
or more employers or labor organizations, or combination
thereof, for employees or former employees, or combination
thereof, or for members or former members, or combination
thereof, of the labor organization;

(3) Is approved for issuance by the insurance regulatory body in
the state of issuance; and

(4) Includes:

(a) Hospitalization benefits consisting of medicare part A
coinsurance plus coverage for three hundred sixty-five
additional days after medicare benefits end;

(b) Medical expense benefits consisting of medicare part B
coinsurance;

(c) Blood provision consisting of the first three pints of
blood each year;

(d) Skilled nursing coinsurance;
(e) Medicare part A deductible coverage;
() Medicare part B deductible coverage;

(@) Medicare part B excess benefits at one hundred percent
coverage; and

(h) Foreign travel emergency coverage.

"Nursing care services" means nursing care provided in a medical
institution, a nursing facility, a swing bed, the state hospital, or a
home and community based services setting.

"Relative” means a parent, child, stepparent, stepchild,
grandparent, grandchild, brother, sister, stepbrother, stepsister,
great-grandparent, great-grandchild, aunt, uncle, niece, nephew,
great-great-grandparent,  great-great-grandchild,  great-aunt,
great-uncle, first cousin, grandniece, or grandnephew, whether
by birth or adoption, and whether by whole or half-blood, of the
individual or the individual’s current or former spouse.
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10.

1.

12.

13.

i. "Someone in a confidential relationship" includes an individual's
attorney-in-fact, guardian, conservator, legal custodian, caretaker,
trustee, attorney, accountant, or agent, and may include a relative
or other person with a close and trusted relationship to the
individual.

J- "Uncompensated value" means the difference between fair market
value and the value of any consideration received.

The provisions of this section do not apply in determining eligibility for
medicare savings programs.

An individual disposes of assets or income when the individual, or
anyone on behalf of the individual or at the request of the individual,
acts or fails to act in a manner that effects a transfer, conveyance,
assignment, renunciation, or disclaimer of any asset or income in which
the individual had or was entitled to claim an interest of any kind.

An individual who disposes of assets or income to someone in a
confidential relationship is presumed to have transferred the assets
or income to an implied trust in which the individual is the beneficiary
and which is subject to treatment under section 75-02-02.1-31.1. The
presumption may be rebutted only if the individual shows:

a. The compensation actually received by the individual for the assets
or income disposed of was equal to at least one hundred percent
of fair market value, in which case this section has no application;
or

b. The individual, having capacity to contract, disposed of the assets
or income with full knowledge of the motives of the transferee and
all other facts concerning the transaction which might affect the
individual's own decision and without the use of any influence on
the part of the transferee, in which case the transaction is governed
by this section.

An individual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid if, for a period of at
least thirty-six consecutive months, beginning on the date the asset was
transferred, the individual has in force home care and long-term care
coverage, purchased on or before July 31, 2003, with a daily benefit at
least equal to 1.25 times the average daily cost of nursing care for the
year in which the policy is issued or an aggregate benefit at least equal
to 1095 times that daily benefit, and:

a. For each such month during which the individual is not eligible
for medicare benefits, the individual has in force a major medical
policy that provides a lifetime maximum benefit of one million
dollars or more, an annual aggregate deductible of five thousand
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14.

15.

dollars or less, and an out-of-pocket maximum annual expenditure
per qualifying individual of five thousand dollars or less; and

b. For each such month during which the individual is eligible
for medicare benefits, the individual has in force a medicare
supplement policy offering plan F benefits, or their equivalent.

An individual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid if, for a period of at
least thirty-six consecutive months, beginning on the date the asset
was transferred, the individual has in force home health care coverage,
assisted living coverage, basic care coverage, and skilled nursing
facility coverage, purchased on or after August 1, 2003, with a daily
benefit at least equal to 1.57 times the average daily cost of nursing
care for the year in which the policy is issued or an aggregate benefit
at least equal to 1095 times that daily benefit, and:

a. For each month during which the individual is not eligible for
medicare benefits, the individual has in force a major medical
policy that provides a lifetime maximum benefit of one million
dollars or more, an annual aggregate deductible of five thousand
dollars or less, and an out-of-pocket maximum annual expenditure
per qualifying individual of five thousand dollars or less; and

b. For each such month during which the individual is eligible
for medicare benefits, the individual has in force a medicare
supplement policy offering plan F benefits, or their equivalent.

Anindividual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid, if the asset was used
to acquire an annuity, only if:

a. The annuity is irrevocable and cannot be assigned to another
person;

b. The annuity is purchased from an insurance company or other
commercial company that sells annuities as part of the normal
course of business;

C.  The annuity provides substantially equal monthly payments such
that the total annual payment in any year varies by five percent or
less from the total annual payment of the previous year and does
not provide for a balloon or deferred payment of principal or interest;

d. The annuity will return the full principal and interest within the
purchaser’s life expectancy as determined by the department; and

€. The monthly payments from the annuity, unless specifically ordered
otherwise by a court of competent jurisdiction, do not exceed the
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maximum monthly maintenance needs allowance provided under
subsection 1 of section 75-02-02.1-24.

History: Effective October 1, 1993; amended effective December 1, 1996; July 1,
2003; June 1, 2004; July 1, 2006.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c)

75-02-02.1-37. Unearned income. Unearned income is income that is not
earned income. Unearned income received in a fixed amount each month shall be
applied in the month in which it is normally received.

Recurring unearned lump sum payments received after application for
medicaid shall be prorated over the number of months the payment
is intended to cover. When a payment is received and prorated in an
ongoing case, or after a period of medicaid eligibility or eligibility for the
children’s health insurance program as provided in chapter 75-02-02.2,
and the case is closed and then reopened during the prorated period, or
within the following proration period, the lump sum payment proration
must continue. All other recurring unearned lump sum payments
received before application for medicaid or for the children’s health
insurance program as provided in chapter 75-02-02.2 are considered
income in the month received and are not prorated.

All nonrecurring unearned lump sum payments, except health or
long-term care insurance payments, veterans administration aid and
attendance, veterans administration reimbursements for unusual
medical expenses, and veterans administration homebound benefits
intended for medical expenses shall be considered as income in the
month received and assets thereafter.

One-twelfth of the annual amount of lease payments, not otherwise
required to be disregarded under section 75-02-02.1-38.2, deposited
in individual Indian moneys accounts by the bureau of Indian affairs is
income in each month and may be determined:

a. By totaling all payments in the most recent full calendar year and
dividing by twelve;

b. By totaling all payments in the twelve-month period ending with the
previous month and dividing by twelve; or

C. If the applicant or recipient demonstrates, by furnishing lease
documents or reports, that the deposit amount will be substantially
different than the annual amount which would be determined under
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subdivision a or b, by totaling all payments likely to be made in the
twelve-month period beginning with the month in which the lease
arrangement changed and dividing by twelve.

5:- 4. One-twelfth of annual conservation reserve program payments, less
expenses, such as seeding and spraying, necessary to maintain the
conservation reserve program land in accordance with that program'’s
requirements, is unearned income in each month.

History: Effective December 1, 1991, amended effective December 1, 1991;
July 1, 2003; June 1, 2004; August 1, 2005.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-38.1. Post-eligibility treatment of income. This section
prescribes specific financial requirements for determining the treatment of income
and application of income to the cost of care for an individual screened as requiring
nursing care services who resides in a nursing facility, the state hospital, the Anne
Carlsen facility, a residential treatment facility accredited by the joint commission
on accreditation of healthcare organizations, or an intermediate care facility for the
mentally retarded, or who receives swing-bed care in a hospital.

1. The following types of income may be disregarded in determining
medicaid eligibility:

a.  Occasional small gifts;

b. Forsolong as 38 U.S.C. 5503 remains effective, ninety dollars of
veterans administration improved pensions paid to a veteran, or a
surviving spouse of a veteran, who has neither spouse nor child,
and who resides in a medicaid-approved nursing facility;

C. Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the
Wartime Relocation of Civilians Reparations Act [50 U.S.C.
App. 1989 et seq.];

d. Agent orange payments;

€. German reparation payments made to survivors of the holocaust,
and reparation payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;

f. Netherlands reparation payments based on Nazi, but not
Japanese, persecution during World War |l [Pub. L. 103-286;
42 U.S.C. 1437a, note]; and

g. Radiation Exposure Compensation Act [Pub. L. 101-426; 42 U.S.C.
2210, note}:;_and
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h.

Interest or dividend income from liquid assets.

The mandatory payroll deductions under the Federal Insurance
Contributions Act [26 U.S.C. 3101 et seq.] and medicare are allowed
from earned income.

In establishing the application of income to the cost of care, the following
deductions are allowed in the following order:

a.

b.

The nursing care income level,

Amounts provided to a spouse or family member for maintenance
needs;

The cost of premiums for health insurance in the month the
premium is paid or prorated and deducted from income in the
months for which the premium affords coverage;

The cost of premiums for long-term care insurance carried by an
individual or the individual's spouse in the month the premium is
paid or prorated and deducted from income in the months for which
the premium affords coverage,

Medical expenses for necessary medical or remedial care that are
each:

(1) Documented in a manner which describes the service, the
date of the service, the amount of cost incurred, and the name
of the service provider;

(2) Incurred in the month for which eligibility is being determined,;

(3) Provided by a medical practitioner licensed to furnish the
care;

(4) Not subject to payment by any third party, including medicaid
and medicare;

(5) Notincurred for nursing facility services, swing-bed services,
or home and community-based services during a period of
ineligibility because of a disqualifying transfer; and

(6) Claimed; and
The cost of services of an applicant’'s or recipient’s guardian or

conservator, up to a maximum equal to five percent of countable
gross monthly income excluding nonrecurring lump sum payments.

254



For purposes of this section, "premiums for health insurance" include
any payments made for insurance, health care plans, or nonprofit health
service plan contracts which provide benefits for hospital, surgical, and
medical care, but do not include payments made for coverage which is:

a. Limited to disability or income protection coverage;
b. Automobile medical payment coverage;
C. Supplemental to liability insurance;

d. Designed solely to provide payments on a per diem basis, daily
indemnity, or nonexpense-incurred basis; or

€. Credit accident and health insurance.

History: Effective July 1, 2003; amended effective June 1, 2004; July 1. 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02

75-02-02.1-38.2. Disregarded income.

1.

This section applies to an individual residing in the individual’'s own
home or in a specialized facility, and to the medicare savings programs,
but does not apply to an individual receiving nursing care services in a
nursing facility, the state hospital, the Anne Carlsen facility, a residential
treatment facility accredited by the joint commission on accreditation of
healthcare organizations, an intermediate care facility for the mentally
retarded, or receiving swing-bed care in a hospital. The following types
of income shall be disregarded in determining medicaid eligibility:

a. Money payments made by the department in connection with foster
care, subsidized guardianship, or the subsidized adoption program;

b. Occasional small gifts;

C. County general assistance that may be issued on an intermittent
basis to cover emergency-type situations;

d. Income received as a housing allowance by a program
sponsored by the United States department of housing and
urban development or rent supplements or utility payments
provided through a housing assistance program;

€. Income of an individual living in the parental home if the individual
is not included in the medicaid unit;
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Educational loans, scholarships, grants, awards, workers
compensation, vocational rehabilitation payments, and work
study received by a student, or any fellowship or gift, or portion of
a gift, used to pay the cost of tuition and fees at any educational
institution;

In-kind income except in-kind income received in lieu of wages;

Per capita judgment funds paid to members of the Blackfeet Tribe
and the Gross Ventre Tribe under Pub. L. 92-254, to any tribe to pay
a judgment of the Indian claims commission or the court of claims
under Pub. L. 93-134, or to the Turtle Mountain Band of Chippewa
Indians, the Chippewa Cree Tribe of Rocky Boy’s Reservation, the
Minnesota Chippewa Tribe, or the Little Shell Tribe of Chippewa
Indians of Montana under Pub. L. 97-403;

Compensation received by volunteers participating in the action
program as stipulated in the Domestic Volunteer Service Act of
1973 [Pub. L. 93-113; 42 U.S.C. 4950 et seq.], including foster
grandparents, older American community service program, retired
senior volunteer program, service corps of retired executives,
volunteers in service to America, and university year for action;

Benefits received through the low income home energy assistance
program;

Training funds received from vocational rehabilitation;
Training allowances of up to thirty dollars per week provided

through a tribal native employment works program, or the job
opportunity and basic skills program;

Income tax refunds and earned income credits;

Needs-based payments, support services, and relocation
expenses provided through programs established under the
Workforce Investment Act [29 U.S.C. 2801 et seq.], and through
the job opportunities and basic skills program;

Income derived from submarginal lands, conveyed to Indian tribes
and held in trust by the United States, as required by section 6 of
Pub. L. 94-114 [42 U.S.C. 301, note];

Income earned by a child who is a full-time student or a part-time
student who is not employed one hundred hours or more per month;

Payments from the family subsidy program;
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aa.

bb.

CC.

dd.

ee.

The first fifty dollars per month of current child support, received on
behalf of children in the medicaid unit, from each budget unit that
is budgeted with a separate income level,

Payments made to recipients under title Il of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970
[Pub. L. 91-646, 42 U.S.C. 4621 et seq.];

Payments made tax exempt as a result of section 21 of the Alaska
Native Claims Settlement Act [Pub. L. 92-203];

Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the
Wartime Relocation of Civilians Reparations Act [Pub. L. 100-383;
50 U.S.C. App. 1989 et seq.];

Agent orange payments;

A loan from any source that is subject to a written agreement
requiring repayment by the recipient;

The medicare part B premium refunded by the social security
administration;

Payments from a fund established by a state as compensation for
expenses incurred or losses suffered as a result of a crime;

Temporary assistance for needy families benefit and support
service payments;

Lump sum supplemental security income benefits in the month in
which the benefit is received,;

German reparation payments made to survivors of the holocaust
and reparation payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;

Assistance received under the Disaster Relief and Emergency
Assistance Act of 1974 [Pub. L. 93-288; 42 U.S.C. 5121 et seq.],
or some other federal statute, because of a presidentially declared
major disaster, and interest earned on that assistance;

Refugee cash assistance or grant payments;

Payments from the child and adult food program for meals and
snacks to licensed families who provide day care in their home;

257



2.

gg.

hh.

kk.

mm.

nn.

00.

pp.

Extra checks consisting only of the third regular payroll check
or unemployment benefit payment received in a month by an
individual who is paid biweekly, and the fifth regular payroll check
received in a month by an individual who is paid weekly;

All income, allowances, and bonuses received as a result of
participation in the job corps program;

Payments received for the repair or replacement of lost, damaged,
or stolen assets;

Homestead tax credit;

Training stipends provided to victims of domestic violence by
private, charitable organizations for attending their educational
programs;

Allowances paid to children of Vietnam veterans who are born with
spina bifida, or to children of women Vietnam veterans who are
born with certain covered birth defects, under 38 U.S.C. 1805 or
38 U.S.C. 1815;

Netherlands reparation payments based on Nazi, but not
Japanese, persecution during World War Il [Pub. L. 103-286;
42 U.S.C. 1437a, note];

Radiation Exposure Compensation Act[Pub. L. 101-426; 42 U.S.C.
2210, note]; and

The first two thousand dollars per year of lease payments deposited
in individual Indian moneys accounts:;

Interest or dividend income from liquid assets; and

Additional pay received by military personnel as a result of
deployment to a combat zone.

For purposes of this section:

a.

"Full-time student” means a person who attends school on a
schedule equal to a full curriculum; and

"Student” means an individual who regularly attends and makes
satisfactory progress in elementary or secondary school, general
equivalency diploma classes, home school program recognized or
supervised by the student's state or local school district, college,
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university, or vocational training, including summer vacation
periods if the individual intends to return to school in the fall.

History: Effective July 1, 2003; amended effective June 1, 2004; July 1, 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02

75-02-02.1-41.2. Budgeting.

R

Definitions. For purposes of this section:

a.

b.

[©

"Base month" means the calendar month prior to the processing
month.

"Benefit month" means the calendar month for which eligibility and

recipient liability is being computed.

"Best estimate" means an income, expense, or circumstance
prediction based on past amounts of income and expenses
and known factual information concerning future circumstances
which affect eligibility, expenses to be incurred; or income to
be received in the reeipient—tiability benefit month. Factual
information concerning future circumstances must be based on
information by which the applicant or recipient demonstrates
known changes or highly probable changes to the income,
expenses, or circumstances which offset eligibility, from the base

month to the reeipienttiability benefit month.

"Processing month" means the month between the base month and

the reeiptentiiability benefit month.

"Prospective budgeting" means computation of a household's
eligibility and recipient liability based on the best estimate of
income, expenses, and circumstances for a reeipient—tiability
benefit month.

Computing recipient liability for previous month. Compute the
amount of recipient liability by use of actual verified information, rather
than best estimate, in each of the previous months for which eligibility
is sought.

Computing recipient liability for the current month and next month
at time of approval of the application. Compute the amount of the
recipient liability prospectively for the current month and the next month.
The income received or best estimate of income to be received during
the current month must be used to compute the recipient liability for the
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current month. The best estimates of income to be received during the
next month must be used to compute the recipient liability for the next
month.

4. Computing recipient liability for ongoing cases.

a. For cases with fluctuating income, compute the recipient liability
using verified income, expenses, and circumstances which existed
during the base month, unless factual information concerning
future circumstances is available. Recipients must report their
income, expenses, and other circumstances on a monthly basis
to determine continued eligibility.

b. For cases with stable income, compute the recipient liability
using the best estimate of income, expenses, and circumstances.
Recipients with stable income must report changes in income,
expenses, and other circumstances within ten days of the day
the recipients became aware of the change. A determination of
continued eligibility, after a change is reported and demonstrated,
is based on a revised best estimate which takes the changes into
consideration.

5. Budgeting procedures used when adding individuals to an eligible
unit. Individuals may be added to an eligible unit up to one year prior
to the current month, provided the individual meets all eligibility criteria
for medicaid, the eligible unit was eligible in all of the months in which
eligibility for the individual is established, and the individual was in the
unit in the months with respect to which eligibility for that individual is
sought. Recipient liability will be based on the unit's actual income
and circumstances when adding each individual for retroactive periods.
Recipient liability must be based on the unit’'s income and circumstances
from the base month, plus the best estimate of each individual's income
and circumstances when adding each individual to the current or next
month.

6. Budgeting procedures when deleting individuals from a case.
When a member of an existing unit is expected to leave the unit during
the reeipienttiability benefit month, that person may remain as a
member of the unit until the end of the reeipienttiabitity benefit month.

History: Effective December 1, 1991; amended effective July 1, 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02
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CHAPTER 75-02-02.2

75-02-02.2-01. Definitions. For purposes of this chapter:

1.

|

"American Indian or Alaska Native" means a member of a federally
recognized Indian tribe, band, or group or a descendant in the first
or second degree, of any such member; an Eskimo or Aleut or other
Alaska native enrolled by the secretary of the interior pursuant to the
Alaska Native Claims Settlement Act [43 U.S.C. 1601 et seq.]; a person
who is considered by the secretary of the interior to be an Indian for
any purpose; or a person who is determined to be an Indian under
regulations promulgated by the secretary.

"Applicant" means an individual seeking benefits under the healthy
steps program on behalf of a child.

"Asset" means any kind of property or property interest, whether
real, personal, or mixed, whether liquid or illiquid, and whether or not
presently vested with possessory rights.

"Children's health insurance program" means the North Dakota
children’s health insurance program, also known as the healthy steps
program, which is a program implemented pursuant to North Dakota
Century Code chapter 50-29 and 42 U.S.C. 1397aa et seq. to furnish
health assistance to low-income children funded through title XXI of
the Social Security Act [42 U.S.C. 1397aa et seq.].

"County agency" means the county social service board.

"Creditable health insurance coverage" means a health benefit plan
which includes coverage for hospital or medical or major medical. The

following are not considered creditable health insurance coverage:

a. Coverage only for accident or disability income insurance:

b. Coverage issued as a supplement to automobile liability insurance:

C. Liability insurance, including general liability insurance and
automobile liability insurance;

d. Workforce safety insurance or similar insurance;

€. Automobile medical payment insurance;

f. Credit-only insurance;

9. Coverage for onsite medical clinics:
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Other similar insurance coverage specified in federal regulations
under which benefits for medical care are secondary or incidental
to other insurance;

Coverage for dental or vision:;

J. Coverage for long-term care, nursing home care, home health care,
or community-based care;

[~

Coverage only for specified disease or iliness;

. Hospital indemnity or other fixed indemnity insurance: and

m. Coverage provided through Indian health services.

"Department” means the North Dakota department of human services.

"Disabled" has the same meaning as the term has when used by the
social security administration in determining disability for title Il or XVI
of the Social Security Act [42 U.S.C. 301 et seq.].

"Earned income" means income currently received as wages, salaries,
commissions, or profits from activities in which an individual or
household is engaged through either employment or self-employment.
There must be an appreciable amount of personal involvement and
effort, on the part of the individual or household, for income to be
considered "earned".

"Employer" means an individual or entity who employs the services of
an applicant or a member of the applicant’s household and who pays
the individual wages, salaries, or benefits.

"Full calendar month" means the period which begins at midnight on the
last day of the previous month and ends at midnight on the last day of

the month under consideration.

"Household member" means any individual who shares the child’s home
a substantial amount of time. Children who are twenty-one years of
age or older are not counted as household members. An individual
who is temporarily absent from the household by reason of employment,
school, training, or medical treatment, or who is expected to return to
the household within thirty days of the date of the healthy steps program
application, shall be considered a household member.

"Institutionalized individual" means an individual who is an inpatient in
a nursing facility, an intermediate care facility for the mentally retarded.
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the state hospital, a residential treatment facility accredited by the joint
commission on_accreditation of health care organizations, the Anne
Carlsen center for children, or an individual who receives swing-bed
care in a hospital.

"Insurance carrier" means the insurance company that underwrites the
insurance coverage for the children’s health insurance program.

"Living independently"” means an individual under the age of twenty-one
who:

a. Has served a tour of active duty with the armed services of the
United States and lives separately and apart from either parent:

b. Has married even though that marriage may have ended through
divorce or separation. A marriage ended by legal annulment is
treated as if the marriage never occurred:

[©

Has lived separately and apart from both parents for at least three
consecutive full calendar months after the date the individual

left the parental home, continues to live separately and apart
from both parents, and has received no support or assistance
from either parent while living separately and apart. Providing

health insurance coverage or paying court-ordered child support
payments for a child is not considered to be providing support or

assistance. For purposes of this subdivision. periods when an
individual is attending an educational or training facility, is receiving
care in a specialized facility, or is an institutionalized person are
deemed to be periods when the individual was living with a parent
unless the individual previously established that the individual was

living independently:;
Has left foster care and established a living arrangement separate

and apart from either parent and received no support or assistance
from either parent. Providing health insurance coverage or paying
court-ordered child support payments for a child is not considered
to be providing support or assistance; or

e

o

Has lived separately and apart from both parents due to incest.
continues to live separately and apart from both parents. and
receives no support or assistance from either parent while living

separately and apart. Providing health insurance coverage for a
child is not considered to be providing support or assistance.

"Long-term care" means the services received by an institutionalized
individual when the individual is screened or certified as requiring the
services provided in a long-term care facility.
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"Medicaid" means a program implemented pursuant to North Dakota
Century Code chapter 50-24.1 and 42 U.S.C. 1396 et seq. to furnish
medical assistance, as defined in 42 U.S.C. 1396d(a), to individuals
determined eligible for medically necessary covered medical and
remedial services.

"Poverty line" means the official income poverty line as defined by the
United States office of management and budget and revised annually
in accordance with 42 U.S.C. 9902(2).

"Public institution" means an institution that is the responsibility of
a governmental unit or over which a governmental unit exercises
administrative control.

"Specialized facility" means a residential facility, including a basic care
facility, a licensed family foster care home for children or adults, a
licensed group foster care home for children or adults, a transitional
living facility, a facility established to provide quarters fo clients
of a sheltered workshop. and any other facility determined by the
department to be a provider of remedial services. but does not mean

an acute care facility or a nursing facility.

"Student” means an individual who regularly aftends and makes

satisfactory progress in elementary or secondary school. general
equivalency diploma classes, home school program recognized or
supervised by the student's state or local school district, college.

university, or vocational training. including summer vacation periods if

the individua) intends to return to school in the fall. A full-time student is
a person who attends school on a schedule equal to a full curriculum.

"Supplemental security income" or "SSI" means a program
administered under title XV! of the Social Security Act [42 U.S.C. 1381
et seq.].

"Tempora assistance r_needy families" means a program

administered under North Dakota Century Code chapter 50-09
and title IV-A of the Social Security Act [42 U.S.C. 601 et seq.l.

"The plan" means the North Dakota children’s health insurance
program.

"Title I" means title Il of the Soci ecurity Act [42 U.S.C. 401 et seq.].

"Title v~E XVI" means title Fv-E XVI of the Social Security Act[42 U.S.C.
1381 et seq.].
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27. '"Title XXI" means title XXI of the Social Security Act [42 U.S.C. 1397aa
et seq.].

History: Effective October 1, 1999; amended effective August 1. 2005.
General Authority: NDCC 50-29
Law Implemented: NDCC 50-29-01; 42 USC 1397aa et seq.

75-02-02.2-02. Application and-determination-of,_redetermination, and
eligibility periods.

whoe—reguestit Application.

o

Any individual who wishes to make application on behalf of a child
for coverage must have the opportunity to do so without delay.

=

An application is a written request for plan coverage to a county
agency. the department. a disproportionate share hospital, as
defined in section 1923(a)(1)(A) of the Social Security Act [42
U.S.C. 1396r-4(a)(1)(A)]. or a federally qualified health center, as
described in section 1905(1)(2)(B) of the Social Security Act [42
U.S.C. 1396d(1)(2)(B)].

[©

A prescribed application form must be signed by the applicant
or _appropriate individual on behalf of the child applying for plan

coverage.

Information concerning eligibility requirements, available services,
and the rights and responsibilities of applicants and recipients must
be furnished to all who request it.

o

|®

The date of the application is the date a signed application is
received by the department, a county agency, a disproportionate
share hospital, or a federally qualified health center. The
department, county agency, disproportionate share hospital. or
federally qualified health center must document the data an

application is received.

applying-for-ptancoverage Redetermination.

2. The department or county agency must redetermine a recipient's

eligibility at least annually.
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A recipient or anyone acting on a recipient's behalf has the same
responsibility to furnish information during a redetermination
of eligibility for coverage as an applicant has during the initial
application.

[©

Plan coverage terminates on the last day of the last month of the
annual period if a recipient fails to provide sufficient information to

redetermine eligibility.

apphicantis-received-by-the-department Eligibility periods.

2. Eligibility for the children’s health insurance program begins on the
first day of the month following the month in which the eligibility
determination is made.

b. The coverage period ends at the earliest of:

(1) The end of the twelve-month eligibility period:

(2) The end of the month in which the recipient turns age
nineteen;

(3) The end of the month in which the recipient has obtained
other creditable health insurance coverage:

(4) The end of the month in which the recipient leaves the
household;

(8) The end of the month in which the recipient loses residency
in the state: or

(6) When the recipient's whereabouts are unknown and mail
directed to the recipient is returned by the post office
indicating no known forwarding address.

4-

History: Effective October 1, 1999; amended effective August 1, 2005.
General Authority: NDCC 50-29

Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq.

75-02-02.2-03. Duty to establish eligibility.

4 It is the responsibility of the individual—eapplying—for—plan—coverage
on—behalf—of a—child applicant or recipient to provide information
sufficient to establish eligibility of each child for whom coverage is
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requested including each child’s social security number, age, residence,
citizenship, and verification of financial eligibility.

History: Effective October 1, 1999; amended effective August 1, 2005.
General Authority: NDCC 50-29
Law Implemented: NDCC 50-29-03; 42 USC 1397aa et seq.

75-02-02.2-04. Decision, notice, and appeal.

1.

The department or county agency shall premptly make a decision as

to eligibility en—at-appheations within forty-five days of receipt of an
application except in unusual circumstances.

Following a determination

Fhe-department-shall-send-a-writternotice-to
of eligibility or ineligibility, an applicant or enrollee-when-the-department
dentes;—suspends,—or-terminates—eligibility recipient must be notified.

The notice must shall include the effective date of the action taken, the
reason for the action taken, and the appeal rights, if any, of the applicant
or enreltee recipient.

Errors made by public officials and delays caused by the actions of
public officials do not create eligibility or additional benefits for coverage
for a child erenreltee who is adversely affected.

A notice informing an applicant or ar-enreliee recipient of the right to
appeal a decision made by the department must include a statement
informing the applicant or enreltee recipient that a written appeal must
be filed with the appeals supervisor of the department within thirty days
after the date of the written notice of decision. The notice must inform
the applicant or enrellee recipient that an appeal request must be mailed
or delivered to the county agency or to:

Appeals Supervisor
Department of Human Services
600 East Boulevard Avenue
Judicial Wing, Dept. 325
Bismarck, ND 58505

Upon receipt of a timely filed appeal, the department shall conduct an
administrative hearing in the manner prescribed in chapter 75-01-03
and render a decision within a reasonable time. Because plan benefits
are not an entitlement pursuant to 42 U.S.C. section 1397bb(b)(4) and
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North Dakota Century Code section 50-29-05, the hearing provided for
in this subsection must be one in accordance with the requirements of
42 C.F.R. section 457.1130 and shall not be one required under due
process provisions of the fourteenth amendment to the United States
Constitution as applied in Goldberg v. Kelly, 397 U.S. 254(1970) or its
progeny.

5. Enrollees A recipient may file gﬂevmees—eemp’:afnts—aﬁd—eppee}s a
grievance, complaint, or appeal regarding a determination made by the
private insurance carrier that is under contract with the department to
provide the insurance coverage for the plan that results in a reduction
or denial of benefits. The enrollee recipient must file grievanees;
complaints—or-appesats the grievance, complaint, or appeal with the
private insurance carrier in the manner provided for by the private
insurance carrier subject to North Dakota law regarding grievance and
appeal procedures required for health insurance carriers in effect at
the time the action appealed from was taken. If the enroltee recipient
is dissatisfied with the final decision of the insurance carrier after
exhausting all available remedies provided by the insurance carrier,
the enroltee recipient may appeal the decision to the department in the
manner provided in subsection 4.

|

When a recipient requests an appeal of suspension or termination
of plan coverage prior to the effective date of the suspension or
termination, the recipient's eligibility may not be terminated until a
decision is rendered unless it is determined that the sole issue is one of
federal or state law or policy. The recipient must be informed in writing

if benefits will not continue because the sole issue of the appeal is one
of federal or state law or policy.

N

When children’s health insurance program benefits have continued
pending a decision on the applicant or recipient's appeal and the
decision to deny or terminate benefits is upheld. the recipient's
eligibility must be terminated effective the end of the month of receipt
of the notice of the decision.

History: Effective October 1, 1999; amended effective August 1, 2005.
General Authority: NDCC 50-29
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq.

75-02-02.2-05. Notice of potential medicaid eligibility - Choice of
program. Repealed effective August 1, 2005.




History: Effective-October4—1999-
General Authority: NDEC-50-29

Law Implemented: NDEEC-50-20-6242USC1307aaetseq:

75-02-02.2-06. Renewal of eligibility. Repealed effective August 1, 2005.

History: Effective-October1-1999-amended-effective-Aprit-12002

General Authority: NBEES-56-29
Law Implemented: NBEC-56-25:42-USC-1357aaetseq:

75-02-02.2-06.1. Children’s health insurance program unit. A plan unit
may consist of one individual, a married couple. or a family with children under
twenty-one years of age, or if disabled, under age eighteen, whose income is
considered in determining eligibility for any member of that unit, without regard
to whether the members of the unit all physically reside in the same location. A
parent or other caretaker of children under twenty-one years of age may select the

children who will be included in the plan unit. Anyone who is included in the unit

for any month is subject to all plan requirements which may affect the unit. The
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financial responsibility of relatives must be considered with respect to all members
of the assistance unit.

History: Effective August 1, 2005.
General Authority: NDCC 50-29

Law Implemented: NDCC 50-29; 42 USC 1397aa et seq.
75-02-02.2-07. Duty to report changes in household.

4+ An-enrollee A recipient or household member shall immediately report
to the department or county agency:

a- 1. A child leaving the household;

b- 2. A household gaining access to other health insurance coverage for the
child;

e- 3. A child leaving the state of North Dakota; or

¢ 4. A child being born into the household.

History: Effective October 1, 1999; amended effective August 1, 2005.
General Authority: NDCC 50-29

Law Implemented: NDCC 50-29; 42 USC 1397aa et seq.
75-02-02.2-08. Termination of coverage by enreliee recipient.

1. An—enrollee A recipient, or appropriate individual on behalf of the
enroliee recipient, may terminate coverage under the plan by giving
the-department providing a written notice to the department or county
agency requesting such action.

2. ©Oratnotice-of An oral request for termination of coverage giver made by
an-enrollee a recipient, or appropriate individual on behalf of the enreltee

recipient, is effective if recorded by-the-department in its the case file
and reflected on the termination notice.
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History: Effective October 1, 1999; amended effective August 1, 2005.
General Authority: NDCC 50-29
Law Implemented: NDCC 50-29; 42 USC 1397aa et seq.

75-02-02.2-09. Residence and citizenship requirements. The residency
requirements provided in section 75-02-02.1-16 and the citizenship and alienage
requirements provided in section 75-02-02.1-18 apply to plan applicants and
recipients.




History: Effective October 1, 1999; amended effective August 1, 2005.
General Authority: NDCC 50-29
Law Implemented: NDCC 50-29; 42 USC 1397aa et seq.

75-02-02.2-10. Eligibility criteria.

1.

Children ages birth through eighteen years of age are eligible for plan
coverage provided all other eligibility criteria are met. Coverage for
enrollees children who are eighteen years of age will continue through
the last day of the month in which the enreltee child turns nineteen years
of age.

A child who has current creditable health insurance coverage or has
coverage which is available : tan-
empleyer at no cost, as defined in section 2701(c) of the Public Health
Service Act [42 U.S.C. 300gg(c)] is not eligible for plan coverage.

A child is not eligible for plan coverage if a family member voluntarily

terminated either employer-sponsored or individual health insurance
coverage of the child within six months of the date of application unless:

a. The health insurance coverage was terminated due to the
involuntary loss of employment;

b. The health insurance coverage was terminated through no fault of
the family member who had secured the coverage; or
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C. The health insurance coverage was terminated by a household
member who is actively engaged in farming in a county which is
declared a federal disaster area.

A—child—residing—in—a Except as provided in subsection 6, the public

institution is—net—eligible—for—plan—ecoverage provisions of section
75-02-02.1-19 apply to healthy steps applicants and recipients.

A child who meets current medicaid eligibility criteria is not eligible
for plan coverage unless the child would otherwise be eligible for the
medically needy medicaid program with a recipient liability. Such child
may be enrolled in either the healthy steps program or the medically
needy medicaid program.

A child who resides in an institution for mental disease at the time the

chitd-apphies-forplan-coverage an eligibility determination is made is not
eligible for plan coverage. Fhis-exelusion-does-notapply-to-enroliees A

child who enter enters an institution for mental disease while receiving
plan coverage may remain eligible for coverage.

If the department estimates that available funds are insufficient to allow
plan coverage for additional applicants, the department may take any
action appropriate to avoid commitment of funds in excess of available
funds including denying applications and establishing waiting lists not
forbidden by title XXI of the Social Security Act [42 U.S.C. section
1397aa et seq.] or regulations adopted thereunder. If federal children’s
health insurance program funding decreases, the department may
decrease the income eligibility limit to accommodate the decrease in
federal funding.

A social security number must be furnished as a condition of eligibili
for each child for whom benefits are sought except for:

4. Anewborn child beginning on the date of birth and for the remaining

days of the current eligibility period; and

b. Children who have applied for, but not vet received, social security
numbers.

History: Effective October 1, 1999; amended effective April 1, 2002;_August 1.

2005.

General Authority: NDCC 50-29
Law Implemented: NDCC 50-29; 42 USC 1397aa et seq.
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75-02-02.2-12. Income considerations.

1.

©nly All income that is actually available may must be considered.
Income is actually available when it is at the disposal of a—ehild
of—household—member—or an_applicant, recipient, or responsible
relative when the ehitd-er-heusehold—member applicant, recipient, or
responsible relative has a legal interest in a liquidated sum and has
the legal ability to make the sum available;_or when the applicant,
recipient, or responsible relative has the lawful power to make the
income available or to cause the income to be made available.

It is presumed that all parental income is actually available to a child
under nineteen twenty-one years of age. This presumption may be
rebutted by a showing that the child is:

a. Living independently witheut-receiving-support-or-income—from-a
parent; or

b. Living with a parent who is separated from the child’s other parent,
with or without court order, if the parents did not separate for the

purpose of secunng plan coverage and—the—pafeﬁt—mfh—whem—the

te—aeeemmedate—me—deefeaee—m—fedefai—fundmg— As a condltton of

eligibility, an applicant, recipient, and financially responsible relative
must take all necessary steps to obtain any annuities., pensions,

retirement, and disability benefits to which they are entitled unless they

can show good cause for not doing so. Annuities, pensions, retirement,
and disability benefits include veterans’ compensation and pensions:

old-age, survivors, and disability insurance benefits; railroad retirement
benefits: and unemployment compensation.

2. Good cause under this section exists if receipt of the annuity,
ension, retirement, or disability benefit would result in a loss of
health insurance coverage. Good cause must be documented in

the case file.

(o3

Application for needs-based payments such as social security
su mental security income benefits or temporary aid to need

families benefits cannot be imposed as a condition of eligibility.
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household—-member The financial responsibility of any individual for
any other member of the plan unit will be limited to the responsibility
of spouse for spouse and parents for children under age twenty-one
or under age eighteen if the child is disabled. Such responsibility is
imposed as a condition of plan eligibility. Except as otherwise provided
in_this section, the income of the spouse and parents is considered
available even if that income is not actually contributed. Natural and

adoptive parents, but not stepparents, are treated as parents.

dividends—and—other—similar—ireome: Income may be received
weekly, biweekly, monthly, intermittently, or annually. A monthly

income amount must be computed by the department or county

agency regardless of how often income is received.

The following types of income must be disregarded in determining
eligibility for plan coverage:

treluding—supplemental Supplemental security income benefité
provided by the social security administration.

b. trregular—smell-cash—gifts—or—contributions: Income disregards in
subdivisions a through g and s through nn of subsection 1 of section
75-02-02.1-38.2.
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a. In determining ownership of income from a document, income
must be considered available to each individual as provided in
the document or _in the absence of a specific provision in the
document:

(1) Income shall be considered available only to the individual
if payment of the income was made solely to that individual:
and

(2) Income shall be considered available to each individual in
proportion to the individual's interest if payment of income is
made to more than one individual.

b. One-half of income shall be considered available to each spouse

in the case of income available to a married couple in which there

is no document establishing ownership otherwise.
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Except in the case of income from a trust, the rules for determining

ownership of income are superseded to the extent that the
applicant or recipient can establish that the ownership interests

are otherwise than as provided in subsection 6.

To determine the appropriate income level for a plan unit:

a.

b.

[

o

|

[~

|©

The size of the household is increased by one for each unborn child
of a household member:;

A child who is away at school is not treated as living independently,
but is allowed a separate income level for one in addition to the

income level applicable for the family unit remaining at home:

A child who is living outside of the parental home but who is
not living independently; or a spouse who is temporarily living
outside of the home to attend training or college. to secure medical
treatment, because of temporary work relocation required by an
emplovyer, or for other reasons beyond the control of the spouse. is
owed a separate income level. Thi not apply to situation

in which an individual simply decides to live separately:

An individual in a specialized facility is allowed a separate income
level for one during all full calendar months in which the individual

resides in the facility:;

An individual in a nursing facility is allowed a rate income lev
for one: and

A recipient of home and community-based services is allowed a
separate income level for one.

In order for a child to be eligible for plan coverage, the income remaining

after allowing the appropriate disregards and deductions must be equal

to or below one hundred forty percent of the federal poverty line

based on the size of the household unless federal children’s health
insurance program funding decreases in which case the department
may decrease the income eligibility limit to accommodate the decrease
in federal funding.

History: Effective October 1, 1999; amended effective April 1, 2002;_August 1.

2005.

General Authority: NDCC 50-29
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq.

75-02-02.2-13. Determining household income.




member-of-the-heuseheld Unearned income is income that
is not earned income. Unearned income received in a fixed
amount each month shall be applied in the month in which it
is normally received.

4. Recurring unearned lump sum payments received after application
for medicaid under chapter 75-02-02.1 or the children’s health
insurance program shall be prorated over the number of months
the payment is intended to cover. When a payment is received
and prorated in an ongoing case, or after a period of medicaid
or_children’s health insurance program eligibility, and the case is
closed and then reopened during the prorated period. or within the
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C.

following proration period, the lump sum payment proration must

continue.

All nonrecurring unearned lump sum payments, except health
or _long-term care insurance payments, veterans administration
aid and attendance, veterans administration reimbursements
for unusual medical expenses. and veterans administration
homebound benefits intended for medical expenses shall be

considered as income in the month received and assets thereafter.

One-twelfth of the annual amount of lease payments not otherwise

required isregarded _under _section 75-02-02.1-38.2
deposited in individual Indian moneys accounts by the bureau of
Indian affairs is income in each month and shall be determined:

(1) By totaling all payments in the most recent full calendar year
and dividing by twelve:

(2) By totaling all payments in the twelve-month period endin

with the previous month and dividing by twelve: or

(3) If the applicant or recipient demonstrates. by furnishing
lease documents or reports. that the deposit amount will
be substantially different than the annual amount which
would be determined under subdivision a or b, by totaling
all payments likely to be made in the twelve-month period
beginning with the month in which the lease arrangement

changed and dividing by twelve.

Earned income is income that is currently received as wages, salaries,
commissions. or profits from activities in which an individual or family

is engaged through either employment or self-employment. Income is

earned only if the individual or family contributes an appreciable amount
of personal involvement and effort to the production of that income.
Earned income shall be applied in the month in which it is normally
received. If earnings from more than one month are received in a single
payment, the payment must be divided by the number of months in
which the income was earned and the resulting monthly amounts shall

be attributed to each of the months with respect to which the earnings

were received.

Self-employment income must be calculated as follows:




earned-or-unearned-ineeme Self-employment income must
be calculated based on the previous year of self-employment
and if the plan unit fails to qualify for plan eligibility. the
self-employment income must be calculated based on the
average of the previous three years of self-employment from
that business. If the business has been in operation for less
than three consecutive years, the actual number of years of

business operation must be used to calculate the average
yearly income.

Monthly self-employment income is one-twelfth of the
business income or loss calculated from an individual’s income tax
form 1040 and capital gains or losses related to self-employment
business, less one-twelfth of the adjusted gross income deduction
from page one of the individual’'s income tax form 1040. If a unit
has more than one self-employment business. only one adjusted

gross income deduction is allowed.

For a business that has been
operating for less than a full tax year. monthly self-employment
income is the business income or loss from the individual's
income tax form 1040 and capital gains and losses related to the
self-employment business. divided by the number of months the
business has been in operation and less one-twelfth of the adjusted
gross income deductions from page one of the individual's income
tax form 1040. If a plan unit has more than one self-employment

business, only one adjusted gross income deduction is allowed.

that is not included on a tax return, business records and ledgers

reflecting income and expenses must be used to calculate monthly
self-employment income.
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History: Effective October 1, 1999; amended effective April 1, 2002;_August 1,
2005.

General Authority: NDCC 50-29

Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq.

75-02-02.2-13.1. Income deductions. The following deductions must be
subtracted from monthly income to determine adjusted gross income:

1. For household members with countable earned income:

a. Actual mandato ayroll deductions, including federal, state. or
social security taxes or ninety dollars per month, whichever is

greater:

b. Mandatory retirement plan deductions:

C. Union dues actually paid; and
d. Expenses reasonably attributable to earning income;

2. Reasonable child care expenses. not otherwise reimbursed by third
parties if necessary to engage in employment or training; and
3. Except for a support payment withheld from an extra check that is

disregarded, nonvoluntary child and spousal support payments if
actually paid by a parent on behalf of an individual who is not a member
of the household.

History: Effective August 1, 2005.
General Authority: NDCC 50-29

Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq.

75-02-02.2-13.2. Budgeting.
1. For purposes of this section:

4. "Base month" means the calendar month prior to the processing
month.

b. "Benefit month" means the calendar month for which eligibility is
being computed.
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"Best estimate" means an _income., expense, or_circumstance
prediction based on past amounts of income and expenses
and known factual information concerning future circumstances
which affect eligibility; expenses to be incurred; or income to be
received in the benefit month. Factual information concerning
future circumstances must be based on information by which
the applicant or recipient demonstrates known changes or highly
probable changes to the income, expense. or circumstances which
offset eligibility, from the base month to the benefit month.

e

"Processing month" means the month between the base month and
the benefit month.

©

"Prospective budgeting” means computation of a household’s
eligibility based on the best estimate of income, expenses, and
circumstances for a benefit month.

For applications and redeterminations. the department and county
agency must use prospective budgeting to determine financial eligibility
for the benefit month.

A child who is eligible for the benefit month remains eligible for the rest

of the period and no further monthly budget will be calculated until the
next redetermination of eligibility is due.

The same budgeting applies regardless of whether an individual lives

in the individual's own home, a specialized facility, or a nursing facility.

Excess income of a spouse or parent may be deemed to a spouse
or child who is in the plan unit but who has a separate income level
to increase that spouse’s or child’'s income to the children’s health
insurance program income level. Excess income is the amount
of net income remaining after allowing the appropriate disregards,
deductions, and income level.

History: Effective August 1, 2005.

General Authority: NDCC 50-29
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq.

75-02-02.2-14. Eligibility period. The coverage effective date for children

other than newborn children is the first day of the month following the determination

of eligibility. A newborn child born into a family that already has a child enrolled in
the children’s health insurance program may be covered effective on the date of

the newborn’s birth but not prior to the approval date of the case. The coverage

1

period ends at the earliest of:

The last day of the twelfth month after enroliment;-er-if-the-enroliee-is
rerewed;-thelast-day-of-the-twelfth-menth-afterrenewal;
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2. The end of the month the enrreltee child turned nineteen years of age;

3. The end of the month in which the child has obtained other health
insurance coverage; or

4. The end of the month in which the child leaves the household unless
waived by the department.

History: Effective October 1, 1999; amended effective April 1, 2002;_August 1.
2005.

General Authority: NDCC 50-29

Law Implemented: NDCC 50-29-04; 42 USC 1397aa et seq.

75-02-02.2-15. Covered services. Within any limitations that may be
established by rule, regulation, or statute and within the limits of legislative
appropriations and subject to copayments that are the responsibility of the enrellee
recipient, eligible enreltees children may obtain the medical and remedial care
and services that are described in the approved state plan for the healthy steps
program in effect at the time the service is rendered.

History: Effective October 1, 1999; amended effective August 1, 2005.

General Authority: NDCC 50-29
Law Implemented: NDCC 50-29-04; 42 USC 1397aa et seq.
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CHAPTER 75-02-04

75-02-04-01. Definitions.

1

"Agency" means the single and separate organization unit within the
soetal-service—board-of North Dakota department of human services
responsible for the administration of the North Dakota state plan under
title IV-D of the Social Security Act, as amended [42 U.S.C. 651 et seq.].

"Program" means the child support enforcement program under title
IV-D of the Social Security Act, as amended [42 U.S.C. 651 et seq.].

"Regional unit® means one of the various local child support
enforcement offices which have been established either pursuant
to a joint exercise of governmental power by the various counties
within a particular area in this state, or by a purchase of service
agreement, for the purpose of performing the functions and assuming
the responsibilities which have been delegated by the agency or
prescribed by state or federal law.

"State plan" means the comprehensive statement, submitted by the
agency and approved by the department of health.—edueation and
welfares human services regional office of child support enforcement,
which describes the nature and scope of the program in this state,
including assurances that the program will be administered in conformity
with title 1V-D of the Social Security Act, as amended [42 U.S.C. 651
et seq.], the rules and regulations promulgated thereunder, and all
applicable official issuances of the department of health;-edueation and
welfare human services.

History: Effective September 1, 1979; amended effective July 1, 2006.
General Authority: NDCC 50-09-02
Law Implemented: NDCC 50-09-03; 45 CFR 301.1

75-02-04-12. Incentive payments.

1.

The agency shall make an incentive payment to any county of this state
which participates in the costs of the program, taking into account the
efficiency and effectiveness of the program activities carried out by that
county.

Of the total amount of incentive payments made available to the
state by the office of child support enforcement of the United States
department of health and human services, in each biennial period,
twenty-five percent must be retained by the agency in recognition of
participation in the costs of the statewide program; the administration
of the state plan in conformity with the specific requirements of the

284



department of health and human services; the effective operation of a
central parent locate office; the efficiency of receipting and distributing
collections from a single centralized location; and the efficient and
effective collection of past-due support through federal and state
income tax refund offset programs.

Of the total amount of incentive payments made available to the
state by the office of child support enforcement of the United States
department of health and human services, in each biennial period,
seventy-five percent must be paid by the agency to all the counties
which participate in the costs of the program. The agency shall
calculate the incentive to be paid to the counties comprising each
regional unit, and shall distribute to each county the proportion of the
incentives so calculated that is the same proportion as that county’s
share of regional unit expenditures borne by all counties in that region.

Of the total amount of incentive payments made available to counties,
those payments which are made to the agency without regard to the
state ratio of collections to total IV-D administrative costs, as provided
in 42 U.S.C. section 658(b)(1)(A) and (B), will be distributed to the
counties comprising each regional unit, based on cost effectiveness.
The total collections within each regional unit will be divided by total
expenditures within each regional unit. The resulting ratios will be
added together. Each regional unit's individual ratio will be divided by
the total of all ratios to determine the share of incentive payments of
this type to be distributed within each region. This calculation will be
made quarterly, and incentives of this type will be paid quarterly. For
the purposes of making the calculation described in this subsection,
total collections will include collections made in Indian reservation
cases, but total expenditures will not include Indian reservation project
expenditures.

Of the total amount of incentive payments made available to counties,
those payments which are made to the agency based upon the state's
ratio of collections to total IV-D administrative costs will be distributed
to the counties comprising each regional unit based on paternity
establishment, support obligation establishment, and successful
location of obligors.

a. Sixty percent of the incentive payments of this type will be
distributed to the counties comprising each regional unit based on
paternity establishment. The number of paternities established in
each region will be divided by the number of open cases in each
region. The resulting paternity-to-caseload ratios for all regions will
be added together. Each region’s individual paternity-to-caseload
ratio will be divided by the total paternity-to-caseload ratio to
determine the percentage of incentive payment of this type to be
distributed within each region.
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Thirty percent of the incentive payments of this type will be
distributed to the counties comprising each regional unit
based on support obligation establishment. The number
of support obligations established in each region will be
divided by the number of open cases in each region. The
resulting support-establishment-to-caseload ratios for all
regions will be added together. Each region’s individual
support-establishment-to-caseload ratio will be divided by the
total support-establishment-to-caseload ratio to determine the
percentage of incentive payment of this type to be distributed
within each region.

Ten percent of the incentive payments of this type will be
distributed to the counties comprising each regional unit based
on the successful location of obligors ("locates"). The number
of locates made in each region will be divided by the number
of open cases in each region. The resulting locate-to-caseload
ratios for all regions will be added together. Each region's
individual locate-to-caseload ratio will be divided by the total
locate-to-caseload ratio to determine the percentage of incentive
payment of this type to be distributed within each region.

For the purposes of making the calculations described in this
subsection, the number of paternities established, the number of
support obligations established, the number of locates, and the
caseload will include Indian reservation cases.

The calculations described in this subsection will be made, and the
calculated amounts distributed, annually after the end of the federal
fiscal year.

Effective January 1, 2008, section 75-02-04-12 is repealed.

History: Effective September 1, 1979; amended effective December 1, 1981;
October 1, 1989, July 1, 2006.

General Authority: NDCC 50-09-02

Law Implemented: 45 CFR 302.52

75-02-04-12.1. Incentive payments.

i 8

2

Except as otherwise provided in_subsections 5 and 6. twenty-five
percent of the total amount of incentive payments available for

distribution under North Dakota Century Code section 50-03-10 must

be retained by the agency and seventy-five percent must be paid to the
counties participating in the costs of the statewide program as provided
in _this section.

(Effective through December 31, 2007) Eighty percent of the county
portion of incentive payments will be distributed to the regional units
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based on federal performance measures and section 75-02-04-12.
For distributions during calendar year 2006, one-third of the amount
distributed under this subsection will be based on federal performance

measures and two-thirds will be distributed under section 75-02-04-12.
For distributions during calendar year 2007, two-thirds of the amount

distributed under this subsection will be based on federal performance

measures and one-third will be distributed under section 75-02-04-12.

Twenty percent of the county portion of incentive payments shall be
distributed as performance incentives under subsection 3.

(Effective beginning January 1, 2008) Eighty percent of the county
portion of incentive payments will be distributed to the regional units

based on federal performance measures. Twenty percent of the county

portion of incentive payments shall be distributed as performance
incentives under subsection 3.

The total amount of performance incentives available for distribution
under this subsection will be allocated among all applicable federal
performance measures by weight. Any increase in a regional unit's
performance from the prior vear on each measure will be multiplied
by the regional unit's pro rata share of the state's total caseload or
collections to determine the regional unit's proportionate share of the

incentives distributed for that measure.

Th ncy may retain up to twenty percent of the amounts payable
to a regional unit under this section. in increments of five percent per
notice. if the agency determines that people do not receive a level of
service from the regional unit that is substantially similar to the level
of service provided by other regional units to similarly situated people.
As used in this subsection, "level of service" means the manner in
which a regional unit provides services in child support cases and
does not include the overall performance of a regional unit on a federal
performance measure. Prior to retaining funds under this subsection,
the agency must notify the affected regional unit in writing of the
inconsistent level of service and issue a directive under North Dakota

Century Code section 50-09-02 indicating the steps needed to resolve
the inconsistency. A regional unit that complies with the directive
within thirty days of the date the notice was mailed, or any longer

period authorized by the agency. will receive the retained funds. If the
directive is not honored within this period, the retained funds will not be

distributed to the regional unit.

The agency shall hold any funds withheld under subsection 4 until the
fourth notice of inconsistency has been issued and the time has expired

for the regional unit to comply with the directive in the notice. If the

regional unit does not comply with the directive in the fourth notice.

the agency shall distribute the retained funds to other regional units or
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continue holding the funds on behalf of the regional unit until it complies
with the directive.

History: Effective July 1, 2006.
General Authority: NDCC 50-09-02

Law Implemented: NDCC 50-03-10, 50-09-15.1, 50-09-33, 50-09-34; 42 USC
658a; 42 CFR Part 305
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CHAPTER 75-03-14

75-03-14-04. Qualifications of persons residing in the home.

A person residing in the home, except a foster child or ward of the court,
may not have a present condition of substance abuse or emotional
instability. No person may smoke, in the foster home, in circumstances
which present a hazard to the health of a foster child. All foster parents
should be aware of the potential hazards of smoking in the presence
of children, particularly infants and children with respiratory or allergic
sensitivity. If a condition of substance abuse or emotional instability
occurs in a foster home at a time when a foster child is in placement,
every effort should be made to keep the placement intact if the resident
of the foster home is seeking treatment for the problem. No further
placements will be made until successful completion of the treatment
has occurred. A resident of a foster home, who has a past condition of
substance abuse or emotional instability, should have had no incidents
of substance abuse or emotional instability for a period of at least twelve
months prior to licensure.

A person residing in the home, except a foster child, may not have
been the subject of a child abuse or neglect assessment where a
services-required decision was made unless the director or foster
care supervisor of the regional center, after making appropriate
consultation with persons qualified to evaluate the capabilities of the
home’s resident, documenting criteria used in making the decision, and
imposing any restrictions deemed necessary, approves the issuance
of a license; and
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a. The home’s resident can demonstrate the successful completion of
an appropriate therapy; or

b. The home’s resident can demonstrate the elimination of an
underlying basis precipitating the neglect or abuse.

All foster parents, prior to licensing and annually thereafter, must submit
a declaration of good health, including all residents of the home, except
any foster child, in a manner and form determined by the department.
The department may require a physical examination or psychological
testing of any resident of the home as deemed necessary. The cost of
any physical examinations required pursuant to this subsection is the
responsibility of the supervising agency. The cost of any psychological
testing required pursuant to this subsection is the responsibility of the
department.

Physical disabilities or age of foster parents do not affect licensing of
the home provided that the applicant can show that these factors do not
significantly inhibit the ability of the foster parents to efficiently carry on
the duties required of them.

5. Aperson openly and notoriously living with a person of the opposite sex
as a married couple without being married to the other person may not
be eligible for licensure.

History: Effective December 1, 1984; amended effective April 1, 2004;
July 1, 2006.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-14-06. Permanency planning child and family team.

1

Every county social service board must have a county permanency
planning eemmittee child and family team that meets not less than
once each quarter in which the county social service board acts as
a supervising agency to any foster child. If the county social service
board acts as supervising agency for five or more children in foster
care, the county permanency planning eemmitiee child and family

team must meet at Ieast once each month. the-fegfeﬁaal—supemsef

- The permanenc Ianmn child and
family team will be cochaired by the regional supervisor and the count
director or their designee.

The supervising agency must invite the child’s parents and, the foster

parents, and the guardian ad litem to participate in the permanency
planning meeting child and family team for the foster child unless good
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cause exists to exclude any person from the planning meeting. The
good cause basis must be determined by the supervising agency and
the basis for the determination must be made a part of the foster child’s
file.

3. The foster parents shall participate in the permanency planning child
and family team for the child. The foster parents shall cooperate in
carrying out the objectives and goals of the permaneney plan for the
foster child in their care.

4. The foster parents, when requested by the supervising agency or the
juvenile court, shall provide requested information concerning the foster
child and the child’s family.

5. The foster parents and the supervising agency, working in cooperation,
must attempt to maintain and improve the relationships between the
foster child and the child's family whenever appropriate and possible.
In no case may the foster parents attempt to diminish the relationship
between the foster child and the child’s parents or between supervising
agency staff and the foster child.

History: Effective December 1, 1984; amended effective April 1, 2004;

July 1, 2006.
General Authority: NDCC 50-11-03

Law Implemented: NDCC 50-11-02
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Section

CHAPTER 75-03-17.1

AUTHORIZED AGENT IN PROVIDING WELFARE SERVICES

75-03-17.1-01 County Social Service Board Request for Release as

Authorized Agent in Providing Child Welfare Services

75-03-17.1-02 Department Request for County Social Service Board
Release as Authorized Agent in Providing Child Welfare
Services

75-03-17.1-03 County Request for Reinstatement as Authorized Agent in

Providing Child Welfare Services

75-03-17.1-04 oun ocial Service Board Financial Responsibility Upon

Release as Authorized Agent in Providing Child Welfare
Services

75-03-17.1-01. County social service board request for release as
authorized agent in providing child welfare services.

h

o

A county social service board may request to be released as the
department’s authorized agent in providing any or all child welfare
services by providing a written request stating the reasons. Child
welfare services include child protective services assessments. child
protective services case management, foster care case management
for those children in legal custody of a county, foster care licensing
studies. and child care licensing studies. Upon receipt of a request
to be released as the department’'s authorized agent, the department
shall determine whether to release the county social service board
from providing any or all child welfare services.

In_appropriate circumstances, the department shall first attempt to
resolve the issues identified by the county social service board in its

request to be released as the department’'s authorized agent. If the
department’s efforts to resolve the identified issues are unsuccessful

after ninety days, the department will then have fourteen days to
determine whether to release the county social service board as
an_authorized agent. The county social service board may be
released as the department’s authorized agent in any of the following
circumstances:

a. |fitis unable to recruit or retain qualified staff;

b. Ifitis unable to secure necessary supervision:;

C. |Ifitlacks local support to ensure quality services; or
d. If other factors exist that affect the county social service board’s

ability to deliver services.
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Prior to releasing the county social service board as the department’'s authorized
agent, the department shall obtain a provider to deliver child welfare services.

History: Effective July 1, 2006.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-01.2-03

75-03-17.1-02. Department request for county social service board
release as authorized agent in providing child welfare services.

1. The department may release a county social service board as its
authorized agent in providing any or all child welfare services when a
county social service board demonstrates an inability or unwillingness
to follow law, rules, or policies in providing child welfare services. When
the department seeks to release a county social service board as its
authorized agent, it shall provide written notice to the county social

service board stating the reasons. The county social service board

shall have sixty days to respond to the notice by either:

a. Accepting the request for release; or

b. Requesting a corrective action plan.

N

If requested by the county social service board, the department
shall prepare a corrective action plan within thirty days stating the
conditions the county social service board must satisfy to continue as
the department’'s authoriz nt. The county social service board
shall have thirty days to respond to the corrective action plan. If the
department determines the county social service board response does
not adequately address th rrective action plan, it may release the
county social service board as its authorized agent. Prior to releasing
the county social service board as the department’s authorized agent,
the department shall obtain a provider to provide child welfare services.

History: Effective July 1, 2006.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-01.2-03

75-03-17.1-03. County request for reinstatement as authorized agent

in_providing child welfare services. If a county social service board seeks
to reinstate its status as the department's authorized agent, it may submit a
written request to the department. The department shall respond to this request
within forty-five days by conducting an assessment to determine whether the
circumstances leading to the county social service board’s release as the
department’s authorized agent still exist or have been adequately resolved.

History: Effective July 1, 2006.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-01.2-03
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75-03-17.1-04. County social service board financial responsibility

upon release as authorized agent in providing child welfare services. Upon
approval of a request for release as authorized agent by the department, or if the
department initiates the release of a county as an authorized agent, the following

will occur:

h

N

The department, in consultation with the county social service board.
will obtain a provider to deliver identified child welfare services at a
reasonable rate for the county social service board released from
providing child welfare services. The county social service board
released from providing child welfare services shall not be responsible
for any legal actions regarding the quality or delivery of the services
provided by the subsequent authorized agent.

For administrative costs, the department will pay the subsequent
authorized agent the neqgotiated rate for providing the services. The
county social service board released from providing child welfare
services will be responsible for the difference between the negotiated
rate and the approved reimbursement rate for child protective services
assessments and child care licensing. Child welfare case management
services will be reimbursed in the manner used for reimbursing county
administrative expenditures. The county social service board released
from providing any or all child welfare services shall remain responsible
for the total cost of any or all child welfare services while continuing
eligibility for federal, state-appropriated, and other appropriated funds.

History: Effective July 1, 2006.
General Authority: NDCC 50-06-15

Law Implemented: NDCC 50-01.2-03
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CHAPTER 75-03-19

75-03-19-02. County—seocial-service-boards Department’s authorized
agent to receive reports and conduct assessments - Reimbursement. Coeunty

soctal-service-boards The department’'s authorized agent shall act as designee of
the department for the purpose of receiving reports of suspected child abuse or
neglect and conducting assessments, except as otherwise provided for by law or as
otherwise determined by the department in a particular case. The department shall
reimburse such desigrees authorized agent, in a reasonable amount determined
by the department, to the extent funds are made available to the department for
these purposes. No-persen-orageney An authorized agent may not be required to
act as the department's desigree authorized agent if the department is unable to
provide reimbursement for services rendered.

History: Effective September 1, 1990; amended effective January 1, 1996, July 1,
2006.

General Authority: NDCC 50-25.1-05

Law Implemented: NDCC 50-25.1-02(3), 50-25.1-04, 50-25.1-05, 50-25.1-05.1

75-03-19-04. Time for completing assessments. Assessments of reports

of suspected child abuse or neglect must be completed and, a decision made,

nd a written report complet nd submitted to the regional child protection

service supervisor or other person designated by the department within thirty-ene

sixty-two days from the date of receipt of the report unless an extension of the
time is requested of and granted by the department.

History: Effective September 1, 1990; amended effective January 1, 1996; July 1,
2006.

General Authority: NDCC 50-25.1-05

Law Implemented: NDCC 50-25.1-05

75-03-19-05. Tlme for submlttmg wrltten assessment reports qihe

Repealed effective July 1, 2006.
History:

General Authorlty NBGG—59-25—1-95
Law Implemented: NBDEC-50-25-4-65

75-03-19-06. Assessment procedures. Assessments of reports of
suspected child abuse or neglect must be conducted by the department or by-its

designee its authorized agents in substantial conformity with the policies of the
department. Assessments of reports of suspected child abuse or neglect must
reflect:
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1. An assessment process designed to collect sufficient information to
make a decision whether services are required to provide for the
protection and treatment of an abused or neglected child;

2. Assessment techniques that include interviewing and observing the
subject, the child victim, and other interested or affected persons and
documenting those interviews and observations;

3. Conclusions and a summary based on information gathered by
assessment techniques described in subsection 2; and

4. |Ifservices are required, development of a treatment plan based on goals
and objectives established by the department or its designee and the
subject and the family of the child victim.

History: Effective September 1, 1990; amended effective November 1, 1994;
January 1, 1996; July 1, 2006.

General Authority: NDCC 50-25.1-05, 50-25.1-05.4

Law Implemented: NDCC 50-25.1-05, 50-25.1-05.4

75-03-19-07. Caseload standards. Any ageney authorized agent
designated by the department to receive reports and conduct assessments of
reports of suspected child abuse or neglect shall adhere to the caseload standards
establishing minimum staff-to-client ratios.

History: Effective September 1, 1990; amended effective January 1, 1996; July 1.
2006.

General Authority: NDCC 50-25.1-05
Law Implemented: NDCC 50-25.1-05, 50-25.1-06.1

75-03-19-08. Exchange and transfer of information. The department

and dep S 30 5
assessments—of—suspected—child—abuse—ornegleet its authorized agent may
exchange or transfer information and records concerning the reports or
assessments among and between personnel of each respective agency to the
extent necessary to perform the duties and effectuate the purposes set forth in
North Dakota Century Code chapter 50-25.1.

History: Effective September 1, 1990; amended effective January 1, 1996; July 1,
20086.

General Authority: NDCC 50-25.1-05
Law Implemented: NDCC 50-25.1-05, 50-25.1-11

75-03-19-09. Child abuse or neglect complaint or allegation. At the
first face-to-face contact, the department or its authorized agent shall advise the
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subject of a report of suspected child abuse or neglect of the specific complaints or

allegations made against the individual.

History: Effective July 1, 2006.
General Authority: NDCC 50-25.1-05
Law Implemented: NDCC 50-25.1-05, 50-25.1-11

75-03-19-10. Training requirements. The department shall maintain a

child welfare certification training program. The training curriculum must include
the legal duties of child protection services. Each social worker providing child

protection services must complete the training program within the first year of

employment with child protection services.

History: Effective July 1, 2006.
General Authority: NDCC 50-25.1-05

Law Implemented: NDCC 50-25.1-05, 50-25.1-11
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CHAPTER 75-03-19.1
CHILD FATALITY REVIEW PANEL

Section

75-03-19.1-01 Definitions
75-03-19.1-02 Panel Membership
75-03-19.1-03 Duties

75-03-19.1-04 Confidentiality of Records

75-03-19.1-01. Definitions. The terms used in this chapter have the same

meanin

i

™

o

4.

in North Dakota Centu ode chapter 50-25.1. except:
"Decision” means the conclusion reached by the panel regarding:

a. Manner of death listed on the death certificate;

b. Whether a death was preventable, nonpreventable, or
preventability undeterminable;

€. Cause of death, if possible:

d. Circumstances that contributed to the death; and

€. Changes in policy, practices, and law to prevent children’s deaths.

"Indepth review" means the process of reviewing information contained
in written documentation obtained from any hospital, physician. medical

rofessional, medical facility. mental health professional, mental health
facility, or other entity regarding a child who has died, and using the
information as a basis of a panel decision.

"Panel" means the child fatality review panel, governed by North Dakota
Century Code chapter 50-25.1.

"Presiding officer” _means the department's administrator of child
protection services.

History: Effective July 1, 2006.
General Authority: NDCC 50-25.1-04.2

Law Implemented: NDCC 50-25.1-04.3

75-03-19.1-02. Panel membership.

1

A panel member may be re ed by a maijority vote of the panel for:

a. A violation of confidentiality:
b. A violation of that panel member’s professional code of ethics:
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N

3.

C. Any criminal violation;

d. Resignation from the position which made the panel member
eligible for panel membership: or

€. Absenteeism

Vacancies on the panel shall be filled by invitation issued by the
presiding officer.

Attendance of nonpanel members at panel meetings must be approved

by the presiding officer prior to the meeting.

History: Effective July 1, 2006.
General Authority: NDCC 50-25.1-04.2

Law Implemented: NDCC 50-25.1-04.3

75-03-19.1-03. Duties.

k8

N

oo

>

o

The panel shall review death certificates of all children whose deaths
occurred in North Dakota. Deaths of children which are sudden,
unexpected, or unexplained shall receive an indepth review.

The department of human services and the state department of health
shall collaborate in the review of child deaths. The vital records division
of the state department of health shall provide death certificates for

children under the age of eighteen to the panel.

The panel shall provide an indepth review of child deaths identified on
the death certificate as:

a. Accident;

b. Suicide;

C. Homicide;

d. Pending investigation; or

€. Could not be determined.

When a child’s manner of death is identified as "natural" or no manner
of death is identified on the death certificate, the panel will determine
whether the cause or condition of death was sudden. unexpected, or
unexplained.

The panel shall review only the death certificate when a child’'s death

is identified as "natural" and does not fall within the criteria identified in
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subsection 4, unless a panel member specifically requests an indepth
review.

[

A decision reached by the panel represents the consensus of the panel.
but not necessarily the opinion of an individual member. A decision of

the panel may not be considered as an expert opinion in a_criminal or
civil case.

History: Effective July 1, 2006.
General Authority: NDCC 50-25.1-04.2

Law impliemented: NDCC 50-25.1-04.3

75-03-19.1-04. Confidentiality of records. Panel records are confidential
and shall be released according to North Dakota Century Code sections 23-02.1-27
and 50-25.1-11, except that third-party information received by the panel may not
be rereleased.

History: Effective July 1. 2006.

General Authority: NDCC 50-25.1-04.2
Law Implemented: NDCC 50-25.1-04.3
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CHAPTER 75-03-34
75-03-34-01. Definitions.

1. "Assisted living facility" means a building or structure containing a
series of at least five living units operated as one entity to provide
services for five or more individuals who are not related by blood,
marriage, or guardianship to the owner or manager of the entity and
which is kept, used, maintained, advertised, or held out to the public as
a place that provides or coordinates individualized support services to
accommodate the individual’'s needs and abilities to maintain as much
independence as possible. An assisted living facility does not include
a facility that is a congregate housing facility, licensed as a basic care
facility, or licensed under North Dakota Century Code chapter 23-16 or
25-16 or section 50-11-01.4.

2. '"Department' means the North Dakota department of human services.

3. "Entity" means an individual, institution, organization, limited liability
company, or corporation, whether or not organized for profit.

4. '"Individualized support services" means services provided to individuals
who may require assistance with the activities of daily living of bathing,
dressing, toileting, transferring, eating, medication management, and
personal hygiene.

5. "Living unit" means a portion of an assisted living facility that contains a
sleeping area, an entry door that can be locked, and a private bath with
a toilet, bathtub or shower, and sink and which is occupied as the living
quarters of an individual who has entered into a lease agreement with
the assisted living facility.

6. "Medication management" means providing assistance to an assisted
living facility tenant with prescribed medications.

7. "Related by blood or marriage to the owner or manager' means an
individual who is a spouse or former spouse of the owner or manager or
is a parent, stepparent, grandparent, stepgrandparent, child, stepchild,
grandchild, stepgrandchild, brother, sister, half-brother, half-sister,
stepbrother, or stepsister of the owner or manager or the owner or
manager’s spouse or former spouse.

History: Effective January 1, 2002; amended effective March 1, 2004; July 1. 2006.
General Authority: NDCC 50-32-03
Law Implemented: NDCC 50-32-01

75-03-34-02. Licensing.
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An assisted living facility shall apply to the department for a license in
the form and manner prescribed by the department. The department
shall notify a licensed assisted living facility of the need to renew its
license at least thirty days prior to expiration of that license. The notice
must include the form required to renew a license.

An application for a license is not complete until the applying assisted
living facility submits all required information and verification to the
department.

The department shall approve or deny an application for a license within
thirty days of the department’s receipt of complete application materials
from an assisted living facility.

In order to receive and maintain a license, an assisted living facility shall:

a. Pay a licensing fee of seventy-five dollars to the department
annually. The licensing fee shall not be prorated nor is any part
refundable;

b. Maintain a written agreement with each tenant that includes the
rates for rent and services provided to the tenant, payment terms,
refund policies, rate changes, tenancy criteria, and living unit
inspections;

C. Provide each tenant with written notice of how a tenant may report
a complaint regarding the assisted living facility, which includes
the telephone number of the department’s senior info-line and the
address of the aging services division of the department; and

d. Certify that operation of its facility is in compliance with all
applicable federal, state, and local laws and, upon request,
make available to the department copies of current certifications,
licenses, permits, and other similar documents evidencing
compliance with such laws.

A license is valid for the calendar year in which it is issued. A license
is not subject to sale, assignment, or other transfer, voluntary or
involuntary. A license is not valid for any premises or entity other than
those for which it was originally issued.

An assisted living facility must submit to the department an application
for license renewal thirty days prior to the calendar yearend. An assisted
living facility is subject to the same requirements and has the same
responsibility to furnish information for a renewal of its license as it did
during its initial application.

An assisted living facility shall display its license in a conspicuous place
on its premises.
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8. No more than two people may occupy one bedroom of each living unit
of an assisted living facility.

History: Effective January 1, 2002; amended effective March 1, 2004; July 1, 2006.
General Authority: NDCC 50-32-03
Law Implemented: NDCC 50-32-02
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CHAPTER 75-04-01

75-04-01-15. Standards of the department. The department herein
adopts and makes a part of these rules for all licensees the current standards used
for accreditation by the council on quality and leadership in supports for people with
disabilities, additionally, for intermediate care facilities for the mentally retarded,
standards for certification under 42 CFR 442 and 483 et seq., or for extended
service, by the rehabilitation accreditation commission (CARF). If a licensee fails to
meet an accreditation standard, the department may analyze the licensee’s failure
using the appropriate 1990 standards of the council on quality and leadership
in supports for people with disabilities. Infant development licensees who have
attained accreditation status by the council on quality and leadership in supports
for pe with disabilities are not required to maintain accreditation status.

History: Effective April 1, 1982; amended effective June 1, 1986; December 1,
1995; April 1, 2000;_July 1, 2006.

General Authority: NDCC 25-01.2-18, 25-16-06, 50-06-16

Law implemented: NDCC 25-01.2-18, 25-16-06
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CHAPTER 75-04-05

75-04-05-01. Definitions. In this chapter, unless the context or subject
matter requires otherwise:

%

10.

1%

"Accrual basis" means the recording of revenue in the period when
it is earned, regardless of when it is collected, and the recording of
expenses in the period when incurred, regardless of when they are paid.

"Allowable cost" means the program’s actual and reasonable cost after
appropriate adjustments for nonallowable costs, income, offsets, and
limitations.

"Bad debts" means those amounts considered to be uncollectible
from accounts and notes receivable which were created or acquired in

providing covered services that are eligible for reimbursement through
medicaid federal financial participation.

"Board" means all food and dietary supply costs.

"Clients" means eligible individuals with developmental disabilities on
whose behalf services are provided or purchased.

"Consumer" means an individual with developmental disabilities.

"Consumer representative” means a parent, guardian, or relative, to the
third degree of kinship, of an individual with developmental disabilities.

"Cost center" means a division, department, or subdivision thereof,
group of services or employees or both, or any unit or type of activity
into which functions of a providership are divided for purposes of cost
assignment and allocations.

"Day supports" means a day program to assist individuals acquiring,
retaining, and improving skills necessary to successfully reside in a
community setting. Services may include assistance with acquisition,
retention, or improvement in self-help, socialization, and adaptive skills;
provision of social, recreational, and therapeutic activities to maintain
physical, recreational, personal care, and community integration skills;
development of non-job task oriented prevocational skills such as
compliance, attendance, task completion, problem solving, and safety;
and supervision for health and safety.

"Department" means the North Dakota department of human services.
"Documentation" means the furnishing of written records including

original invoices, contracts, timecards, and workpapers prepared to
complete reports or for filing with the department.
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12.

13.

14.

15.

16.

17.

18.

19.

"Extended services" means a federally mandated component designed
to provide employment-related, ongoing support for an individual in
supported employment upon completion of training, or on or off the
job employment-related support for individuals needing intervention
to assist them in maintaining employment. This may include job
development, replacement in the event of job loss and, except for
those individuals with serious mental illness, must include a minimum
of two onsite job skills training contacts per month and other support
services as needed to maintain employment. It may also mean
providing other support services at or away from the worksite. If
offsite monitoring is appropriate, it must, at a minimum, consist of two
meetings with the individual and one contact with the employer each
month.

"Facility-based" means a workshop for individuals with developmental
disabilities licensed by the department to provide day services. This
definition is not to be construed to include areas of the building
determined by the department to exist primarily for nontraining or for
production purposes.

“Fair market value" means value at which an asset could be sold in the
open market in an arm’s-length transaction between unrelated parties.

"Family support services" means a family-centered support service
authorized for a client based on the primary caregiver's need for
support in meeting the health, developmental, and safety needs of
the client in order for the client to remain in an appropriate home
environment.

"Generally accepted accounting principles” means the accounting
principles approved by the American institute of certified public
accountants.

"Historical cost" means those costs incurred and recorded on the
facility's accounting records as a result of an arm’s-length transaction
between unrelated parties.

“Individual service plan" means an individual plan that identifies service
needs of the eligible client and the services to be provided, and which
is developed by the developmental disabilities case manager and
the client or that client’'s legal representative, or both, considering all
relevant input.

“Individualized supported living arrangements" means a residential
support services option in which services are authorized for a client
based on individualized needs resulting in an individualized ratesetting
process and are provided to a client in a residence rented or owned by
the client.
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20.

21.

22,

23.

24.

25.

26.

27.

28.

"Interest" means the cost incurred with the use of borrowed funds.

"Net investment in fixed assets" means the cost, less accumulated
depreciation and the balance of notes and mortgages payable.

"Reasonable cost" means the cost that must be incurred by an efficiently
and economically operated facility to provide services in conformity with
applicable state and federal laws, regulations, and quality and safety
standards.

"Related organization" means an organization which a provider is, to
a significant extent, associated with, affiliated with, able to control, or
controlied by, and which furnishes services, facilities, or supplies to the
provider. Control exists when an individual or an organization has the
power, directly or indirectly, significantly to influence or direct the action
or policies of an organization or institution.

"Room" means the cost associated with the provision of shelter,

housekeeping staff or purchased housekeeping services and the
maintenance thereof, including depreciation and interest or lease

payments of a vehicle used for transportation of clients.

"Service" means the provision of living arrangements and programs of
daily activities subject to licensure by the department.

"Staff training" means an organized program to improve staff
performance.

"Units of service" for billing purposes means:

a. In residential settings, one individual served for one 24-hour day;

b. In day service settings, one individual served for one hour; and

C. In extended services, one individual served for one hour of job
coach intervention.

The day of admission and the day of death, but not the day of discharge,
are treated as a day served for residential services.

"Units of service in infant development" means, for billing purposes, one
child enrolled for service Monday through Friday.

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995;
July 1, 2001;_July 1, 2006.

General Authority: NDCC 25-01.2-18, 50-06-16

Law Implemented: NDCC 25-16-10, 50-24.1-01

75-04-05-08. Financial reporting requirements.
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1. Records.

a.

The provider shall maintain on the premises the required census
records and financial information sufficient to provide for a proper
audit or review. For any cost being claimed on the cost report,
sufficient data must be available as of the audit date to fully support
the report item.

If several programs are associated with a group and their
accounting and reports are centrally prepared, additional fiscal
information shall be submitted for costs, undocumented at the
reporting facility, with the cost report or provided prior to the audit or
review of the facility. Accounting or financial information regarding
related organizations must be readily available to substantiate
cost.

Each provider shall maintain, for a period of not less than five
years following the date of submission of the cost report to the
department, financial and statistical records of the period covered
by such cost report which are accurate and in sufficient detail to
substantiate the cost data reported. If an audit has begun, but has
not been finally resolved, the financial and statutory records relating
to the audit shall be retained until final resolution. Each provider
shall make such records available upon reasonable demand to
representatives of the department or to the secretary of health and
human services or representatives thereof.

2. Accounting and reporting requirements.

a.

b.

The accounting system must be double entry.

The basis of accounting for reporting purposes must be accrual
in accordance with generally accepted accounting principles.
Ratesetting procedures will prevail if conflicts occur between
ratesetting procedures and generally accepted accounting
principles.

To properly facilitate auditing, the accounting system must be
maintained in a manner that will allow cost accounts to be grouped
by cost center and readily traceable to the cost report.

The forms for annual reporting for reimbursement purposes must
be the report forms designated by the department. The department

will send a letter to a provider containing budget instructions one
hundred twenty days prior to the start of the provider’s fiscal year.

The provider shall submit the statement of budgeted costs mustbe

submitted to the disability-serviees-division department within sixty
days of the date of the letter eeﬁtaiﬁiﬁg—%he—budgei—fﬁs’erueﬂens
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of-service consistent with the budget guidelines for establishing
an interim rate in the subsequent year. Fhe-statement-of-actuat

rate: The department shall issue the provider’s interim rate within
sixty days of the receipt of a provider's budget. Providers must
submit requests for information and responses to the department
in writing. In computing any period of time prescribed or allowed
in this subdivision, the day of the act, event, or default from which
the designated period of time begins to run may not be included.
The last day of the period so computed must be included, unless
it is a Saturday, a Sunday, or a legal holiday, in which event the
period runs until the end of the next day which is not a Saturday.
a Sunday, or a legal holiday. In determining whether the deadline
described in this subsection is met, the department shall not
count any day in which sufficient information has not been timely
provided by a provider when the provider has shown good cause

for its inability to provide the required information within the time

periods prescribed in this subdivision.

€. A cost report must contain the actual costs, adjustments for
nonallowable costs, and units of service for establishing the final
rate. The mailing of a cost reperts report by registered mail, return
receipt requested, will ensure documentation of the filing date.

for—nonallowable—eosts: Adjustments made by the audit unit,
to determine allowable cost, though not meeting the criteria of
fraud or abuse on their initial identification, could, if repeated on
future cost filings, be considered as possible fraud or abuse. The
audit unit will forward all such items identified to the appropriate
investigative unit.

Auditing. In order to properly validate the accuracy and
reasonableness of cost information reported by the servee provider,
the department shall provide for audits as necessary.

a. A provider shall submit its cost report ninety days from the last day

of the provider’s fiscal year.

b. A provider may request, and the department may grant, one
thirty-day extension of the due date of the cost report for good

cause. If an extension is granted. no penalty will apply during
the extension period. The grant of a thirty-day extension does
not extend the implementation of the penalty as described in
paragraph 4 of subdivision a of subsection 1 of section 75-04-05-08
if the cost report is not received by the extended due date.
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The preliminary audit report shall be submitted to the provider
no later than twelve months after the department receives the

provider’s cost report.

The provider shall submit a preliminary response to the preliminary
audit report to the department within forty-five days of receipt of the
preliminary audit report.

The final audit report shall be submitted to the provider within ninety
days of the department'’s receipt of the preliminary response.

Providers must submit requests for information and responses
to the department in writing. In computing any period of time
prescribed or allowed in this subdivision, the day of the act, event,
or default from which the designated period of time begins to run
may not be included. The last day of the period so computed
must be included. unless it is a Saturday, a Sunday. or a legal
holiday, in which event the period runs until the end of the next
day which is not a Saturday, a Sunday, or a legal holiday. In
determining whether the deadlines described in subdivision c. d, or
e have been met, the department shall not count any day in which
sufficient information has not been timely provided by a provider
when the provider has shown good cause for its inability to provide

the required information within the time periods prescribed in any
one of those subdivisions.

4. Penalties.

a.

If a prowder falls to ﬂle %he—requﬁed—sta%emeﬁt—e#—budgeted

ts cost regort on or before
the due date, the department shall assess against the provider

a _nonrefundable penalty of one percent of one-twelfth of final
allowable costs for each month in which the cost report was not
timely filed. Final allowable costs means a program'’s actual and
reasonable cost after appropriate adjustments for nonallowable
costs, income, offsets, and limitations for the cost report year being

reported.

At the time of audit and final computation for settlement, the
department may invoke a penalty of five percent of a provider’s
administrative costs for the period of deficiency if:
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(1) Poor or no daily census records are available to document
client units. Poor census records exist if those records
are insufficient for audit verification of client units against
submitted claims for reimbursement.

(2) Afteridentification and notification through a previous audit, a

provider continues to listitems exempted in audit as allowable
costs on the cost report.

C. Penalties may be separately imposed for each violation.

d. A No penalty may be waived by the department except those

described in subdivision b and only then upon a showing of good

cause.

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995;
August 1, 1997; July 1, 2001;_July 1, 2006.

General Authority: NDCC 25-01.2-18, 50-06-16

Law Implemented: NDCC 25-16-10, 50-24.1-01

75-04-05-09. Rate payments.

1.

Except for intermediate care facilities for the mentally retarded, payment
rates will be established for training, room, and board.

Interim rates based on factors including budgeted data, as approved,
will be used for payment of services during the year.

Room and board charges to clients may not exceed the maximum
supplemental security income payment less twenty-five dollars for the
personal incidental expenses of the client, plus the average dollar value
of food stamps to the eligible clientele in the facility. If the interim room
and board rate exceeds the final room and board rate, the provider
shall reimburse clients in a manner approved by the department.

In residential facilities where rental assistance is available to individual
clients or the facility, the rate for room costs chargeable to individual
clients will be established by the governmental unit providing the
subsidy.

In residential facilities where energy assistance program benefits are
available to individual clients or the facility, room and board rates will be
reduced to reflect the average annual dollar value of such benefits.

Income from client production must be applied to client wages and the
cost of production. The department will not participate in the gains
or losses associated with client production conducted pursuant to the
applicable provision of 29 CFR 525.
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10.

1.

The final rate established is payment of all allowable, reasonable, and
actual costs for all elements necessary to the delivery of a basic service
to eligible clients subject to limitations and cost offsets of this chapter.

No payments may be solicited or received by a provider from a client or
any other individual to supplement the final rate of reimbursement.

The rate of reimbursement established must be no greater than the rate
charged to a private payor for the same or similar service.

The department will determine interim and final rates of reimbursement
for continuing contract providers based upon cost data from the:

a. Submission requirements of section 75-04-05-02; and
b. Field and desk audits.

Rates of continuing service providers, except for those identified in
subdivision f of subsection 3 of section 75-04-05-10, will be based on
the following:

a. Rates for continuing contract providers, who have had no increase
in the number of clients the provider is licensed to serve, will be
based upon ninety-five percent of the rated occupancy established
by the department or actual occupancy, whichever is greater.

b. Rates for continuing service providers, who have an increase in the
number of clients the provider is licensed to serve in an existing
service, will be based upon:

(1) Subdivision a of subsection 11 of section 75-04-05-09 for the
period until the increase takes effect; and

(2) Ninety-five percent of the projected units of service for the
remaining period of the fiscal year based upon an approved
plan of integration or actual occupancy, whichever is greater.

C. When establishing the final rates, the department may grant
nonenforcement of subdivisions a and b of subsection 11 of
section 75-04-05-09 when it determines the provider implemented
cost containment measures consistent with the decrease in units,
or when it determines that the failure to do so would have imposed
a detriment to the well-being of its clients.

(1) Acceptable cost containment measures include a decrease
in actual salary and fringe benefit costs from the approved
salary and fringe benefit costs for the day service or group
home proportionate to the decrease in units.
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(2) Detriment to the well-being of clients includes a forced
movement from one group home to another or obstructing
the day service movement of a client in order to maintain the
ninety-five percent rated occupancy requirement.

12. Adjustments and appeal procedures are as follows:

a.

b.

Rate adjustments may be made to correct errors.

A final adjustment will be made for those facilities whieh that have

terminated participation in the program and-have-dispesed-of-ail

Any requests for reconsideration of the rate must be submitted in
writing to the disability services division within ten days of the date
of the final rate notification. The department may redetermine the
rate on its own motion.

A provider may appeal a decision within thirty days after mailing of
the written notice of the decision on a request for reconsideration
of the final rate.

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995;
July 1, 1995; April 1, 1996; August 1, 1997; July 1, 2001;_July 1, 2006.

General Authority: NDCC 25-01.2-18, 50-06-16

Law Implemented: NDCC 25-16-10, 50-24.1-01

75-04-05-11. Cost report.

1

The cost report provides for the identification of the allowable
expenditures and basic services subject to reimbursement by the
department. When costs are incurred solely for a basic service, the
costs must be assigned directly to that basic service. When costs
are incurred jointly for two or more basic services, the costs will be
allocated as follows:

a.

Personnel. The total cost of all staff identified in payroll records
must be listed by position title and distributed to basic services
subject to the approval of staff-to-client ratios by the department.
Time studies may be performed for one week at least quarterly for
allocation. When no time studies exist, the applicable units must be
used for allocation. When there is no definition of a unit of service,
the department will use the unit of service for billing purposes for
residential settings.

Fringe benefits. The cost of fringe benefits must be allocated to
basic services based on the ratio of the basic service personnel
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costs to total personnel costs. Personnel costs on which no fringe
benefits are paid will be excluded.

Equipment. The total cost of all equipment, whether rented, leased,
purchased, or depreciated, must be distributed to basic service
based on usage or applicable units.

Real property expense. The total of all property costs, whether
rented, leased, purchased, or depreciated, must be allocated
based on direct square footage. When multiple usage of direct
use area occurs, the allocation will first be done by square footage
and then by applicable units.

Travel. The total of all unassigned travel costs;—-whieh—-must-neot
exceed—the—state—rate—of reimbursement must be included in
administrative costs.

Supplies. The total of all unassigned supply costs must be included
with administrative costs.

Food services. The total of all food costs should be allocated based
on meals served. \When the number of meals served has not been
identified, applicable units must be used.

Insurance and bonds. The total of all such costs, except insurance
costs representing real property expense or vehicle insurance
costs applicable to vehicles used for one or more basic services,
must be included as administrative costs.

Contractual services. The total of all contractual costs must be
allocated based upon applicable units or, if appropriate, included
as part of the administrative costs.

General client costs. Total general client expenses must be
allocated to service categories, exclusive of production, room,
board, supported living arrangements, family support services,
and extended services based on actual units of service. When
determining the day support ratio of general client costs, total day
support units will be divided by eight and rounded to the nearest
whole number.

Administrative costs. Total administrative expenses may be
allocated to all service categories, on time studies done in
compliance with subdivision a. If time studies are not available,
total administrative expenses must be allocated to all service
categories, exclusive of room, board, and production, based
upon the ratio of the basic service cost to total cost excluding
administrative and production costs. The percentage calculated
for residential services must be based on total costs for training,
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2.

room, and board for the specific residential service with the
allocation made only to training.

Identification of the means of financing is to be as follows:

a. Budget reports require the disclosure of all revenues currently
used to finance costs and those estimated to finance future costs,
inclusive of the provider's estimate of state financial participation.

b. Revenues must be distributed on the appropriate budget report by
program. When private contributions are used to supplement or
enrich services, the sum may be distributed accordingly. When
contributions are held in reserve for special purposes, it may be
described by narrative.

C. The disclosure of contract income and production costs is required
to establish a rate of reimbursement supplemental to, and not
duplicative of, these revenues and costs.

d. State financial participation in the habilitative costs associated with
day supports shall not include production costs.

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995;

July 1, 2001;_July 1, 2006.
General Authority: NDCC 25-01.2-18, 50-06-16

Law Implemented: NDCC 25-16-10, 50-24.1-01

75-04-05-12. Adjustment to cost and cost limitation.

1.

Providers under contract with the department to provide services
to individuals with developmental disabilities must submit to the
department, no less than annually, a statement of actual costs on the
cost report.

Providers must disclose all costs and all revenues.

Providers must identify income to offset costs when applicable in order
that state financial participation not supplant or duplicate other funding
sources. Income must be offset up to the total of appropriate allowable
costs. If actual costs are not identifiable, income must be offset up to
the total of costs described in this section. If costs relating to income
are reported in more than one cost category, the income must be offset
in the ratio of the costs in each cost category. These sources, and the
cost to be offset, must include the following:

a. Fees, the cost of the service or time for which the fee was
imposed excluding those fees based on cost as established by the
department.
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insurance recoveries income, costs reported in the current year to
the extent of costs allowed in the prior or current year for that loss.

Rental income, cost of space in facilities or for equipment included
in the rate of reimbursement.

Telephone and telegraph income from clients, staff, or guests, cost
of the service.

Rental assistance or subsidy when not reported as third-party
income, total costs.

Interest or investment income, interest expense.

Medical payments, cost of medical services included in the rate of
reimbursement as appropriate.

Respite care income when received for a reserved bed, room,
board, and staff costs.

Other income to the provider from local, state, or federal units of
government may be determined by the department to be an offset
to cost.

Payments to a provider by its vendor will be considered as discounts,
refunds, or rebates in determining allowable costs under the program
even though these payments may be treated as "contributions" or
"unrestricted grants" by the provider and the vendor. However, such
payments may represent a true donation or grant, and as such may
not be offset against costs. Examples include when:

a.

Payments are made by a vendor in response to building or other
fundraising campaigns in which communitywide contributions are
solicited.

Payments are in addition to discounts, refunds, or rebates, which
have been customarily allowed under arrangements between the
provider and the vendor.

The volume or value of purchases is so nominal that no relationship
to the contribution can be inferred.

The contributor is not engaged in business with the provider or a
facility related to the provider.

If an owner or other official of a provider directly receives from a vendor
monetary payments or goods or services for the owner’s or official’'s own
personal use as a result of the provider’s purchases from the vendor,

316



the value of such payments, goods, or services constitutes a type of
refund or rebate and must be applied as a reduction of the provider’s
costs for goods or services purchased from the vendor.

6. Ifthe purchasing function for a provider is performed by a central unit or
organization, all discounts, allowances, refunds, and rebates should be
credited to the costs of the provider in accordance with the instructions
above. These should not be treated as income of the central purchasing
function or used to reduce the administrative costs of that function. Such
administrative costs are, however, properly allocable to the facilities
serviced by the central purchasing function.

7. Purchase discounts, allowances, refunds, and rebates are reductions
of the cost of whatever was purchased. They should be used to reduce
the specific costs to which they apply. If possible, they should accrue
to the period to which they apply. If not, they will reduce expenses in
the period in which they are received. The reduction to expense for
supplies or services must be used to reduce the total cost of the goods
or services for all clients without regard to whether the goods or supplies
are designated for all clients or a specific group.

a. "Purchase discounts" include cash discounts, trade, and quantity
discounts. "Cash discount" is for prepaying or paying within a
certain time of receipt of invoice. "Trade discount" is a reduction
of cost granted certain customers. "Quantity discounts" are
reductions of price because of the size of the order.

b. Allowances are reductions granted or accepted by the creditor for
damage, delay, shortage, imperfection, or other cause, excluding
discounts and refunds.

C. Refunds are amounts paid back by the vendor generally in
recognition of damaged shipments, overpayments, or return
purchases.

d. Rebates representrefunds of a part of the cost of goods or services.
Rebates differ from quantity discounts in that they are based on the
dollar value of purchases, not the quantity of purchases.

€. "Other cost-related income" includes amounts generated through
the sale of a previously expensed item, e.g., supplies or equipment.

History: Effective July 1, 1984; amended effective June 1, 1995; July 1, 2001;
July 1, 2006.

General Authority: NDCC 25-01.2-18, 50-06-16

Law Implemented: NDCC 25-16-10, 50-24.1-01

75-04-05-13. Nonallowable costs. Nonallowable costs include:
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10.

1.

12.

13.

Advert:slng eS|gned to fhe—geﬁefa%pabhe—e*e}uswe—ef—pfeeafemeﬁf

encourage gotentlal consumers t
select a particular provider.

Amortization of noncompetitive agreements.

Bad debt expense except as provided in section 75-04-05-13.1.

Barber and beautician services.

Basic research.

5 d-te HEes Fees paudt
a member of a board of dlrectors for meetings attended to the extent
that the fees exceed the compensation paid per day to a member of
the legislative council pursuant to North Dakota Century Code section
54-35-10.

Concession and vending machine costs.
Contributions or charitable donations.

Corporate costs, such as organization costs, reorganization costs, and
other costs not related to client services.

Costs for which payment is available from another primary third-party
payor or for which the department determines that payment may lawfully
be demanded from any source.

Costs of functions performed by clients in a residential setting which
are typical of functions of any individual living in the individual's own
home, such as keeping the home sanitary, performing ordinary chores,
lawnmowing, laundry, cooking, and dishwashing. These activities shall
be an integral element of an individual program plan consistent with the
client’s level of function.

Costs of partieip

donatlons or membershlps in

exceptiocal-echambers—of-commeree
sports, health, fraternal, or social clubs or organizations, such as Elks,
YMCA. or country clubs.

Costs, including legal fees, accounting and administrative costs, travel
costs, and the costs of feasibility studies, attributed to the negotiation
or settlement of the sale or purchase of any capital assets, whether by
sale or merger, when the cost of the asset has been previously reported
and included in the rate paid to the vendor.
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Costs incurred by the provider's subcontractors, or by the lessor of
property which the provider leases, and which becomes an element
in the subcontractor’s or lessor’s charge to the provider, if such costs
would not have been allowable under this section had they been
incurred by a provider directly furnishing the subcontracted services,
or owning the leased property.

Costs exceeding the approved budget unless the written prior approval
of the department has been received.

Depreciation on assets acquired with federal or state grants.

Education costs incurred for the provision of services to clients who
are, could be, or could have been, included in a student census.
Education costs do not include costs incurred for a client, defined as a
"child with disabilities" by subsection 2 of North Dakota Century Code
section 15-59-01, who is enrolled in a school district pursuant to an
interdepartmental plan of transition.

Employee benefits no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>