








































































































































































































































































































































































































































































































































































c. The health insurance coverage was terminated by a household 
member who is actively engaged in farming in a county which is 
declared a federal disaster area. 

4. A ehild residing in a Except as provided in subsection 6. the public 
institution is not eligible fer plan provisions of section 
75-02-02.1-19 apply to healthy steps applicants and recipients. 

5. A child v.·ho is a member of a family that is eligible fer health benefits 
coverage under a state health benefits plan on the basis of a family 
member's employment with a public agency in the state of North Dakota 
is not eligible fer plan coverage unless the state employee is not eligible 
for coverage or has to contribute toward coverage. 

6:- A child who meets current medicaid eligibility criteria is not eligible 
for plan coverage unless the child would otherwise be eligible for the 
medically needy medicaid program with a recipient liability. Such child 
may be enrolled in either the healthy steps program or the medically 
needy medicaid program. 

f-: 6. A child who resides in an institution for mental disease at the time tRe 
child applies for plan coverage an eligibility determination is made is not 
eligible for plan coverage. This exclusion does not apply to enrollees A 
child who efttef enters an institution for mental disease while receiving 
plan coverage may remain eligible for coverage. 

8:- 7. If the department estimates that available funds are insufficient to allow 
plan coverage for additional applicants, the department may take any 
action appropriate to avoid commitment of funds in excess of available 
funds including denying applications and establishing waiting lists not 
forbidden by title XXI of the Social Security Act [42 U.S.C. section 
1397aa et seq.] or regulations adopted thereunder. If federal children 's 
health insurance program funding decreases, the department may 
decrease the income eligibility limit to accommodate the decrease in 
federal funding . 

8. A social security number must be furnished as a condition of eligibility 
for each child for whom benefits are sought except for: 

.a.. A newborn child beginning on the date of birth and for the remaining 
days of the current eligibility period: and 

b. Children who have applied for. but not yet received. social security 
numbers. 

History: Effective October 1, 1999; amended effective April 1, 2002; August 1, 
2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29; 42 USC 1397aa et seq. 
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75-02-02.2-12. Income considerations. 

1. efHy All income that is actually available may must be considered. 
Income is actually available when it is at the disposal of a child 
er heuseheld member er an applicant. recipient. or responsible 
relative when the child er heuseheld member applicant. recipient. or 
responsible relative has a legal interest in a liquidated sum and has 
the legal ability to make the sum available: or when the applicant. 
recipient. or responsible relative has the lawful power to make the 
income available or to cause the income to be made available. 

2. It is presumed that all parental income is actually available to a child 
under nineteen twenty-one years of age. This presumption may be 
rebutted by a showing that the child is: 

a. Living independently witheut recei·ting suppert er inceme frem a 
parent; or 

b. Living with a parent who is separated from the child's other parent, 
with or without court order, if the parents did not separate for the 
purpose of securing plan coverage end the parent with whem the 
child is net li¥ing has refused te furnish infermetien ebeut that 
parent's inceme sufficient te determine eligibility. 

3. In erder fer a child te be eligible fer plan ce¥erege, the adjusted 
gress inceme ef the child end the child's parents must be equal te er 
belew ene hundred ferty percent ef the federal pe¥erty line based en 
the size ef the heuseheld. Pursuant te Nerth Dekete Century Cede 
sectien 50 29 05, if federal children's health insurance pregrem funding 
deereeses, the department may decrease the inceme eligibility limit 
te eccemmedete the decrease in federal funding. As a condition of 
eligibility, an applicant. recipient. and financially responsible relative 
must take all necessary steps to obtain any annuities. pensions. 
retirement. and disability benefits to which they are entitled unless they 
can show good cause for not doing so. Annuities. pensions, retirement. 
and disability benefits include veterans' compensation and pensions; 
old-age, survivors. and disability insurance benefits; railroad retirement 
benefits: and unemployment compensation. 

a. Good cause under this section exists if receipt of the annuity. 
pension. retirement. or disability benefit would result in a loss of 
health insurance coverage. Good cause must be documented in 
the case file. 

b. Application for needs-based payments such as social security 
supplemental security income benefits or temporary aid to needy 
families benefits cannot be imposed as a condition of eligibility. 
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4. All heuseheld members are ceunted in determining the size ef the 
heuseheld except children ever the age ef tv1enty ene years. The 
size ef the heuseheld is increased by ene fer each unbern child ef a 
heuseheld member. The financial responsibility of any individual for 
any other member of the plan unit will be limited to the responsibility 
of spouse for spouse and parents for children under age twenty-one 
or under age eighteen if the child is disabled. Such responsibility is 
imposed as a condition of plan eligibility. Except as otherwise provided 
in this section. the income of the spouse and parents is considered 
available even if that income is not actually contributed. Natural and 
adoptive parents. but not stepparents. are treated as parents. 

5. Except as specifically excluded, all inceme ef the child applying fer 
ceverage and the child's parents must be considered in determining 
eligibility. The inceme ef ether heuseheld members shall net be 
considered in determining eligibility. 

a:- All earned inceme ef the child and the child's parents must be 
considered in determining eligibility, including 'Nages, salaries, 
cemmissiens, tips, benuses, self employment inceme, and inceme 
received under a centract. 

tr. All gress unearned inceme ef the child and the child 's parents must 
be considered when calculating adjusted gress inceme, including 
child suppert, speusal suppert, secial security benefits, pensiens, 
unemployment cempensatien, ·.verl<ers' cempensatien, interest, 
dividends, and ether similar inceme. Income may be received 
weekly, biweekly, monthly, intermittently. or annually. A monthly 
income amount must be computed by the department or county 
agency regardless of how often income is received. 

6. The following types of income must be disregarded in determining 
eligibility for plan coverage: 

a. lnceme that is required te be excluded pursuant te federal la'il, 
including supplemental Supplemental security income benefits 
provided by the social security administration. 

b. Irregular small cash gifts er centributiens; Income disregards in 
subdivisions a through g and s through nn of subsection 1 of section 
75-02-02.1-38.2. 

e:- In l<ind earned inceme; 

d:- Educational leans, sehelarships, fellowships, grants, awards, and 
werk study received by a student; 

e:- lnceme earned by a child whe is a full time student er part time 
student whe is net empleyed mere than ene hundred heurs per 
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month, including •tolunteers in service to America (VISTA) and 
VVorl<force ln·o·estment Act ('NIA) income; 

t; Money payments made by the department, including foster care 
or subsidi~ed adoption, optional supplementation payments, 
vocational rehabilitation training funds, family subsidy program, 
and low income home energy assistance program (LIHEAP); 

~ Loans from any source that are subject to a written agreement 
requiring repayment by a household member; 

fl:- Quality child care for meals; 

t:- County general assistance payments; 

t. Income tax refunds, eamed income tax credits, or homestead tax 
credits; 

~ Eamed or uneamed lump sum payments, including inheritance 
moneys; 

l:- Eamed or uneamed liJerloorce Investment Act (VVIA) payments; 

m:- Housing allowance received from United States department of 
housing and urban de·o~elopment or rent supplements or utility 
payments pro•tided through the housing assistance program; 

tr. Refugee sponsorship income; or 

e:- Americorps income . 

.I..__g_,_ In determining ownership of income from a document income 
must be considered available to each individual as provided in 
the document or in the absence of a specific provision in the 
document: 

ill Income shall be considered available only to the individual 
if payment of the income was made solely to that individual: 
and 

.(21 Income shall be considered available to each individual in 
proportion to the individual's interest if payment of income is 
made to more than one individual. 

.b.,_ One-half of income shall be considered available to each spouse 
in the case of income available to a married couple in which there 
is no document establishing ownership otherwise. 
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c. Except in the case of income from a trust. the rules for determining 
ownership of income are superseded to the extent that the 
applicant or recipient can establish that the ownership interests 
are otherwise than as provided in subsection 6. 

8. To determine the appropriate income level for a plan unit: 

a:. The size of the household is increased by one for each unborn child 
of a household member: 

.b.:. A child who is away at school is not treated as living independently. 
but is allowed a separate income level for one in addition to the 
income level applicable for the family unit remaining at home: 

c. A child who is living outside of the parental home but who is 
not living independently: or a spouse who is temporarily living 
outside of the home to attend training or college. to secure medical 
treatment. because of temporary work relocation required by an 
employer. or for other reasons beyond the control of the spouse. is 
allowed a separate income level. This does not apply to situations 
jn which an individual simply decides to live separately: 

Q.. An individual in a specialized facility is allowed a separate income 
level for one during all full calendar months in which the individual 
resides in the facility: 

e. An individual in a nursing facility is allowed a separate income level 
for one: and 

t. A recipient of home and community-based services is allowed a 
separate income level for one. 

9. In order for a child to be eligible for plan coverage. the income remaining 
after allowing the appropriate disregards and deductions must be equal 
to or below one hundred forty percent of the federal poverty line 
based on the size of the household unless federal children's health 
insurance program funding decreases in which case the department 
may decrease the income eligibility limit to accommodate the decrease 
in federal funding. 

History: Effective October 1, 1999; amended effective April 1, 2002; August 1, 
2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq. 

75-02-02.2-13. Determining household income. 

1. Income other than sel# employment income must be calculated as 
fellows: 
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a:- Gross household income must be determined prospectively for 
each twelve month certification period at the time of application 
and at each annual renewal to determine continuation of eligibility. 

h:- Gross income of all household members that is not excluded is 
counted as household income. 

e:- An average monthly adjusted gross income must be calculated 
for the twelve month eligibility period based on reported monthly 
income adjusted for any known changes in expected future income 
at the time of application. 

d:- Income that is received more often than monthly must be prorated 
over the certification period to determine average monthly income. 

f47 Income that is reeei·ted 't'leekly must be averaged and 
multiplied by 4.3 to arrive at a monthly amount. 

t2] Income that is received every other wee!< must be averaged 
and multiplied by 2.15 to arri·te at a monthly amount. 

e:- After all countable non self employment gross income is 
determined, the following deductions must be allowed to determine 
adjusted gross income: 

f47 For household members with earned income: actual 
mandatory payroll deductions, including federal , state, social 
security taxes, mandatory retirement and mandatory union 
dues, or ninety dollars per month, whichever is greater; 

t2] Reasonable child care expenses, not otherwise reimbursed 
by third parties if necessary to engage in employment or 
training ; and 

{at Court ordered child and spousal support payments if actually 
paid by a parent on behalf of an individual who is not a 
member of the household Unearned income is income that 
is not earned income. Unearned income received in a fixed 
amount each month shall be applied in the month in which it 
is normally received. 

~ Recurring unearned lump sum payments received after application 
for medicaid under chapter 75-02-02.1 or the children's health 
insurance program shall be prorated over the number of months 
the payment is intended to cover. When a payment is received 
and prorated in an ongoing case. or after a period of medicaid 
or children's health insurance program eligibility, and the case is 
closed and then reopened during the prorated period, or within the 
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following proration period. the lump sum payment proration must 
continue . 

.b.,_ All nonrecurring unearned lump sum payments. except health 
or long-term care insurance payments. veterans administration 
aid and attendance. veterans administration reimbursements 
for unusual medical expenses. and veterans administration 
homebound benefits intended for medical expenses shall be 
considered as income in the month received and assets thereafter. 

c. One-twelfth of the annual amount of lease payments not otherwise 
required to be disregarded under section 75-02-02.1 -38.2 
deposited in individual Indian moneys accounts by the bureau of 
Indian affairs is income in each month and shall be determined: 

ill By totaling all payments in the most recent full calendar year 
and dividing by twelve: 

.(2l By totaling all payments in the twelve-month period ending 
with the previous month and dividing by twelve: or 

Q1 If the applicant or recipient demonstrates. by furnishing 
lease documents or reports. that the deposit amount will 
be substantially different than the annual amount which 
would be determined under subdivision a or b. by totaling 
all payments likely to be made in the twelve-month period 
beginning with the month in which the lease arrangement 
changed and dividing by twelve. 

2. Earned income is income that is currently received as wages. salaries. 
commissions. or profits from activities in which an individual or family 
is engaged through either employment or self-employment. Income is 
earned only if the individual or family contributes an appreciable amount 
of personal involvement and effort to the production of that income. 
Earned income shall be applied in the month in which it is normally 
received. If earnings from more than one month are received in a single 
payment. the payment must be divided by the number of months in 
which the income was earned and the resulting monthly amounts shall 
be attributed to each of the months with respect to which the earnings 
were received. 

3. Self-employment income must be calculated as follows: 

a. Tl'le a·terage net income after ex19enses of self-.emj9loyment must 
be calculated based on tl'le adjusted gross income or loss, wl'licl'l 
means adjusted gross income as com19uted for an indi·tidual for 
federal income tax j9Urj9oses under tl'le Internal Re\·enue Code 
based on tl'le lower of eitl'ler: 
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f47 The previous year of adjusted gross income or loss, less any 
earned or unearned income on the tax return, plus any current 
earned or unearned income; or 

f27 The average of the pre·vious three years of adjusted gross 
income or loss, less the a·verage of earned or unearned 
income for each of the previous three years, plus any current 
earned or unearned income Self-employment income must 
be calculated based on the previous year of self-employment 
and if the plan unit fails to gualify for plan eligibility. the 
self-employment income must be calculated based on the 
average of the previous three years of self-employment from 
that business. If the business has been in operation for less 
than three consecutive years. the actual number of years of 
business operation must be used to calculate the average 
yearly income. 

b. If the self employed individual does not have three years 
of self employment history, the actual number of years of 
self employment must be used to calculate the average yearly 
income. Monthly self-employment income is one-twelfth of the 
business income or loss calculated from an individual's income tax 
form 1 040 and capital gains or losses related to self-employment 
business. less one-twelfth of the adjusted gross income deduction 
from page one of the individual's income tax form 1040. If a unit 
has more than one self-employment business, only one adjusted 
gross income deduction is allowed. 

c. If the self employed individual has not been self employed long 
enough to ha'i'e filed any self employment federal income tax 
return in the last year, the best information a·vailable must be used 
to estimate re~·enue and business expenses to calculate adjusted 
gross self employment income. For a business that has been 
operating for less than a full tax year. monthly self-employment 
income is the business income or loss from the individual's 
income tax form 1040 and capital gains and losses related to the 
self-employment business, divided by the number of months the 
business has been in operation and less one-twelfth of the adjusted 
gross income deductions from page one of the individual's income 
tax form 1040. If a plan unit has more than one self-employment 
business. only one adjusted gross income deduction is allowed. 

d. The adjusted gross self employment income must be divided by 
tv;el·ve to determine the monthly income for the upcoming rene·.val 
period or the number of months the data represents. For a business 
that is not included on a tax return. business records and ledgers 
reflecting income and expenses must be used to calculate monthly 
self-employment income. 
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& If the household has self employed income and other earned or 
unearned income, the two must be added together to arrive at total 
adjusted gross income. The monthly income from self employment 
must be calculated first. If the average self employment income is zero 
or less, no amount may be subtracted from other earned or unearned 
family income. 

History: Effective October 1, 1999; amended effective April 1, 2002; August 1, 
2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq. 

75-02-02.2-13.1. Income deductions. The following deductions must be 
subtracted from monthly income to determine adjusted gross income: 

1.:. For household members with countable earned income: 

a. Actual mandatory payroll deductions, including federal. state, or 
social security taxes or ninety dollars per month, whichever is 
greater: 

~ Mandatory retirement plan deductions: 

c. Union dues actually paid: and 

Q.. Expenses reasonably attributable to earning income: 

2. Reasonable child care expenses, not otherwise reimbursed by third 
parties if necessary to engage in employment or training: and 

3. Except for a support payment withheld from an extra check that is 
disregarded, nonvoluntary child and spousal support payments if 
actually paid by a parent on behalf of an individual who is not a member 
of the household. 

History: Effective August 1, 2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02: 42 USC 1397aa et seg. 

75-02-02.2-13.2. Budgeting . 

.L For purposes of this section: 

a. "Base month" means the calendar month prior to the processing 
month. 

~ "Benefit month" means the calendar month for which eligibility is 
being computed. 
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c. "Best estimate" means an income. expense. or circumstance 
prediction based on past amounts of income and expenses 
and known factual information concerning future circumstances 
which affect eligibility: expenses to be incurred: or income to be 
received in the benefit month. Factual information concerning 
future circumstances must be based on information by which 
the applicant or recipient demonstrates known changes or highly 
probable changes to the income. expense. or circumstances which 
offset eligibility. from the base month to the benefit month . 

.d.. "Processing month" means the month between the base month and 
the benefit month. 

e. "Prospective budgeting" means computation of a household's 
eligibility based on the best estimate of income, expenses. and 
circumstances for a benefit month. 

2. For applications and redeterminations, the department and county 
agency must use prospective budgeting to determine financial eligibility 
for the benefit month. 

3. A child who is eligible for the benefit month remains eligible for the rest 
of the period and no further monthly budget will be calculated until the 
next redetermination of eligibility is due. 

4. The same budgeting applies regardless of whether an individual lives 
in the individual's own home. a specialized facility, or a nursing facility. 

5. Excess income of a spouse or parent may be deemed to a spouse 
or child who is in the plan unit but who has a separate income level 
to increase that spouse's or child's income to the children's health 
insurance program income level. Excess income is the amount 
of net income remaining after allowing the appropriate disregards, 
deductions. and income level. 

History: Effective August 1, 2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02: 42 USC 1397aa et seg. 

75-02-02.2-14. Eligibility period. The coverage effective date for children 
other than newborn children is the first day of the month following the determination 
of eligibility. A newborn child born into a family that already has a child enrolled in 
the children's health insurance program may be covered effective on the date of 
the newborn's birth but not prior to the approval date of the case. The coverage 
period ends at the earliest of: 

1. The last day of the twelfth month after enrollment, or if the enrollee is 
renewed, the last day of the twelfth month after renewal; 
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2. The end of the month the enrollee child turned nineteen years of age; 

3. The end of the month in which the child has obtained other health 
insurance coverage; or 

4. The end of the month in which the child leaves the household unless 
waived by the department. 

History: Effective October 1, 1999; amended effective April 1, 2002: August 1, 
2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-04; 42 USC 1397aa et seq. 

75-02-02.2-15. Covered services. Within any limitations that may be 
established by rule, regulation, or statute and within the limits of legislative 
appropriations and subject to co payments that are the responsibility of the enrollee 
recipient, eligible enrollees children may obtain the medical and remedial care 
and services that are described in the approved state plan for the healthy steps 
program in effect at the time the service is rendered. 

History: Effective October 1, 1999: amended effective August 1. 2005. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-04; 42 USC 1397aa et seq. 
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CHAPTER 75-02-04 

75-02-04-01. Definitions. 

1. "Agency" means the single and separate organization unit within the 
social service boar=d of North Dakota department of human services 
responsible for the administration of the North Dakota state plan under 
title IV-D of the Social Security Act, as amended [42 U.S.C. 651 et seq.]. 

2. "Board" means tAe social service board of NortA Dakota. 

& "Program" means the child support enforcement program under title 
IV-D of the Social Security Act, as amended [42 U.S.C. 651 et seq.]. 

4:- 3. "Regional unit" means one of the various local child support 
enforcement offices which have been established either pursuant 
to a joint exercise of governmental power by the various counties 
within a particular area in this state, or by a purchase of service 
agreement, for the purpose of performing the functions and assuming 
the responsibilities which have been delegated by the agency or 
prescribed by state or federal law. 

5:- 4. "State plan" means the comprehensive statement, submitted by the 
agency and approved by the department of health, education and 
't't'elfare's human services regional office of child support enforcement, 
which describes the nature and scope of the program in this state, 
including assurances that the program will be administered in conformity 
with title IV-D of the Social Security Act, as amended [42 U.S.C. 651 
et seq.], the rules and regulations promulgated thereunder, and all 
applicable official issuances of the department of health, education and 
welfare human services. 

History: Effective September 1, 1979: amended effective July 1. 2006. 
General Authority: NDCC 50-09-02 
Law Implemented: NDCC 50-09-03; 45 CFR 301.1 

75-02-04-12. Incentive payments. 

1. The agency shall make an incentive payment to any county of this state 
which participates in the costs of the program, taking into account the 
efficiency and effectiveness of the program activities carried out by that 
county. 

2. Of the total amount of incentive payments made available to the 
state by the office of child support enforcement of the United States 
department of health and human services, in each biennial period, 
twenty-five percent must be retained by the agency in recognition of 
participation in the costs of the statewide program; the administration 
of the state plan in conformity with the specific requirements of the 
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department of health and human services; the effective operation of a 
central parent locate office; the efficiency of receipting and distributing 
collections from a single centralized location; and the efficient and 
effective collection of past-due support through federal and state 
income tax refund offset programs. 

3. Of the total amount of incentive payments made available to the 
state by the office of child support enforcement of the United States 
department of health and human services, in each biennial period, 
seventy-five percent must be paid by the agency to all the counties 
which participate in the costs of the program. The agency shall 
calculate the incentive to be paid to the counties comprising each 
regional unit, and shall distribute to each county the proportion of the 
incentives so calculated that is the same proportion as that county's 
share of regional unit expenditures borne by all counties in that region. 

4. Of the total amount of incentive payments made available to counties, 
those payments which are made to the agency without regard to the 
state ratio of collections to total IV-0 administrative costs, as provided 
in 42 U.S.C. section 658(b)(1)(A) and (B), will be distributed to the 
counties comprising each regional unit, based on cost effectiveness. 
The total collections within each regional unit will be divided by total 
expenditures within each regional unit. The resulting ratios will be 
added together. Each regional unit's individual ratio will be divided by 
the total of all ratios to determine the share of incentive payments of 
this type to be distributed within each region. This calculation will be 
made quarterly, and incentives of this type will be paid quarterly. For 
the purposes of making the calculation described in this subsection, 
total collections will include collections made in Indian reservation 
cases, but total expenditures will not include Indian reservation project 
expenditures. 

5. Of the total amount of incentive payments made available to counties, 
those payments which are made to the agency based upon the state's 
ratio of collections to total IV-0 administrative costs will be distributed 
to the counties comprising each regional unit based on paternity 
establishment, support obligation establishment, and successful 
location of obligors. 

a. Sixty percent of the incentive payments of this type will be 
distributed to the counties comprising each regional unit based on 
paternity establishment. The number of paternities established in 
each region will be divided by the number of open cases in each 
region. The resulting paternity-to-caseload ratios for all regions will 
be added together. Each region's individual paternity-to-caseload 
ratio will be divided by the total paternity-to-caseload ratio to 
determine the percentage of incentive payment of this type to be 
distributed within each region. 
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b. Thirty percent of the incentive payments of this type will be 
distributed to the counties comprising each regional unit 
based on support obligation establishment. The number 
of support obligations established in each region will be 
divided by the number of open cases in each region. The 
resulting support-establishment-to-caseload ratios for all 
regions will be added together. Each region's individual 
support-establishment-to-caseload ratio will be divided by the 
total support-establishment-to-caseload ratio to determine the 
percentage of incentive payment of this type to be distributed 
within each region. 

c. Ten percent of the incentive payments of this type will be 
distributed to the counties comprising each regional unit based 
on the successful location of obligors ("locates"). The number 
of locates made in each region will be divided by the number 
of open cases in each region. The resulting locate-to-caseload 
ratios for all regions will be added together. Each region's 
individual locate-to-caseload ratio will be divided by the total 
locate-to-caseload ratio to determine the percentage of incentive 
payment of this type to be distributed within each region. 

d. For the purposes of making the calculations described in this 
subsection, the number of paternities established, the number of 
support obligations established, the number of locates, and the 
caseload will include Indian reservation cases. 

e. The calculations described in this subsection will be made, and the 
calculated amounts distributed, annually after the end of the federal 
fiscal year. 

Effective January 1. 2008. section 75-02-04-12 is repealed. 

History: Effective September 1, 1979; amended effective December 1, 1981 ; 
October 1, 1989: July 1. 2006. 
General Authority: NDCC 50-09-02 
Law Implemented: 45 CFR 302.52 

75-02-04-12.1. Incentive payments . 

.1.. Except as otherwise provided in subsections 5 and 6, twenty-five 
percent of the total amount of incentive payments available for 
distribution under North Dakota Century Code section 50-03-10 must 
be retained by the agency and seventy-five percent must be paid to the 
counties participating in the costs of the statewide program as provided 
in this section. 

2. (Effective through December 31. 2007) Eighty percent of the county 
portion of incentive payments will be distributed to the regional units 
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based on federal performance measures and section 75-02-04-12. 
For distributions during calendar year 2006. one-third of the amount 
distributed under this subsection will be based on federal performance 
measures and two-thirds will be distributed under section 75-02-04-12. 
For distributions during calendar year 2007. two-thirds of the amount 
distributed under this subsection will be based on federal performance 
measures and one-third will be distributed under section 75-02-04-12. 
Twenty percent of the county portion of incentive payments shall be 
distributed as performance incentives under subsection 3. 

(Effective beginning January 1. 2008) Eighty percent of the county 
portion of incentive payments will be distributed to the regional units 
based on federal performance measures. Twenty percent of the county 
portion of incentive payments shall be distributed as performance 
incentives under subsection 3. 

3. The total amount of performance incentives available for distribution 
under this subsection will be allocated among all applicable federal 
performance measures by weight. Any increase in a regional unit's 
performance from the prior year on each measure will be multiplied 
by the regional unit's pro rata share of the state's total caseload or 
collections to determine the regional unit's proportionate share of the 
incentives distributed for that measure. 

4. The agency may retain up to twenty percent of the amounts payable 
to a regional unit under this section. in increments of five percent per 
notice. if the agency determines that people do not receive a level of 
service from the regional unit that is substantially similar to the level 
of service provided by other regional units to similarly situated people. 
As used in this subsection. "level of service" means the manner in 
which a regional unit provides services in child support cases and 
does not include the overall performance of a regional unit on a federal 
performance measure. Prior to retaining funds under this subsection. 
the agency must notify the affected regional unit in writing of the 
inconsistent level of service and issue a directive under North Dakota 
Century Code section 50-09-02 indicating the steps needed to resolve 
the inconsistency. A regional unit that complies with the directive 
within thirty days of the date the notice was mailed. or any longer 
period authorized by the agency. will receive the retained funds. If the 
directive is not honored within this period. the retained funds will not be 
distributed to the regional unit. 

~ The agency shall hold any funds withheld under subsection 4 until the 
fourth notice of inconsistency has been issued and the time has expired 
for the regional unit to comply with the directive in the notice. If the 
regional unit does not comply with the directive in the fourth notice. 
the agency shall distribute the retained funds to other regional units or 

287 



continue holding the funds on behalf of the regional unit until it complies 
with the directive. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-09-02 
Law Implemented: NDCC 50-03-10. 50-09-15.1. 50-09-33. 50-09-34: 42 USC 
658a: 42 CFR Part 305 
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CHAPTER 75-03-14 

75-03-14-04. Qualifications of persons residing in the home. 

1. The persons residing in a home may include only: 

a:- Adults who, if married, are residing .• ,..ith their spouse or persons 
included in subdivision c, a, e, or f; 

b:- Adults who, if unmarried, are residing only with persons included iA 
subdivision c, a, e, or f; 

e:- Persons who are within the third degree of kinship to a resident of 
the home other than a foster child; 

d:- A foster child , including an inai·tidual who was a foster child ana 
remained in the same home 'vVhen foster care ended; 

e:- A foster child's son or daughter placed in the same home with the 
foster child; or 

f:. A child who is a ward of the foster parent or parents, pursuant to 
a guardianship order, including an individual 'v¥ho is a ward and 
remains in the same home when guardianship ends. 

2:- A person residing in the home, except a foster child or ward of the court, 
may not have a present condition of substance abuse or emotional 
instability. No person may smoke, in the foster home, in circumstances 
which present a hazard to the health of a foster child . All foster parents 
should be aware of the potential hazards of smoking in the presence 
of children, particularly infants and children with respiratory or allergic 
sensitivity. If a condition of substance abuse or emotional instability 
occurs in a foster home at a time when a foster child is in placement, 
every effort should be made to keep the placement intact if the resident 
of the foster home is seeking treatment for the problem. No further 
placements will be made until successful completion of the treatment 
has occurred. A resident of a foster home, who has a past condition of 
substance abuse or emotional instability, should have had no incidents 
of substance abuse or emotional instability for a period of at least twelve 
months prior to licensure. 

& 2. A person residing in the home, except a foster child, may not have 
been the subject of a child abuse or neglect assessment where a 
services-required decision was made unless the director or foster 
care supervisor of the regional center, after making appropriate 
consultation with persons qualified to evaluate the capabilities of the 
home's resident, documenting criteria used in making the decision, and 
imposing any restrictions deemed necessary, approves the issuance 
of a license; and 
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a. The home's resident can demonstrate the successful completion of 
an appropriate therapy; or 

b. The home's resident can demonstrate the elimination of an 
underlying basis precipitating the neglect or abuse. 

4:- ~ All foster parents, prior to licensing and annually thereafter, must submit 
a declaration of good health, including all residents of the home, except 
any foster child, in a manner and form determined by the department. 
The department may require a physical examination or psychological 
testing of any resident of the home as deemed necessary. The cost of 
any physical examinations required pursuant to this subsection is the 
responsibility of the supervising agency. The cost of any psychological 
testing required pursuant to this subsection is the responsibility of the 
department. 

5:- 4. Physical disabilities or age of foster parents do not affect licensing of 
the home provided that the applicant can show that these factors do not 
significantly inhibit the ability of the foster parents to efficiently carry on 
the duties required of them. 

§... A person openly and notoriously living with a person of the opposite sex 
as a married couple without being married to the other person may not 
be eligible for licensure. 

History: Effective December 1, 1984; amended effective April 1, 2004: 
July 1, 2006. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-14-06. Permanency planning child and family team. 

1. Every county social service board must have a county permanency 
planning committee child and family team that meets not less than 
once each quarter in which the county social service board acts as 
a supervising agency to any foster child. If the county social service 
board acts as supervising agency for five or more children in foster 
care, the county permanency planning committee child and family 
team must meet at least once each month. The regioRal supervisor 
of foster care services shall serve as the chairpersoR for each couRty 
permaReRcy plaRRiRg committee. The couRty social service board 
direetor or desigRee shall serve as the vice chairpersoR for the couRty 
permaReRey plaRRiRg committee. The permanency planning child and 
family team will be cochaired by the regional supervisor and the county 
director or their designee. 

2. The supervising agency must invite the child's parents Sf'trl ... the foster 
parents, and the guardian ad litem to participate in the permanency 
planning meetiRg child and family team for the foster child unless good 
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cause exists to exclude any person from the planning meeting. The 
good cause basis must be determined by the supervising agency and 
the basis for the determination must be made a part of the foster child 's 
file. 

3. The foster parents shall participate in the permanency planning child 
and family team for the child. The foster parents shall cooperate in 
carrying out the objectives and goals of the perffiaAeAey plan for the 
foster child in their care. 

4. The foster parents, when requested by the supervising agency or the 
juvenile court, shall provide requested information concerning the foster 
child and the child's family. 

5. The foster parents and the supervising agency, working in cooperation, 
must attempt to maintain and improve the relationships between the 
foster child and the child's family whenever appropriate and possible. 
In no case may the foster parents attempt to diminish the relationship 
between the foster child and the child 's parents or between supervising 
agency staff and the foster child . 

History: Effective December 1, 1984; amended effective April 1, 2004~ 
July 1, 2006. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 
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CHAPTER 75-03-17.1 
AUTHORIZED AGENT IN PROVIDING WELFARE SERVICES 

Section 
75-03-17.1-01 

75-03-17.1-02 

75-03-17.1-03 

75-03-17.1-04 

County Social Service Board Request for Release as 
Authorized Agent in Providing Child Welfare Services 

Department Request for County Social Service Board 
Release as Authorized Agent in Providing Child Welfare 
Services 

County Request for Reinstatement as Authorized Agent in 
Providing Child Welfare Services 

County Social Service Board Financial Responsibility Upon 
Release as Authorized Agent in Providing Child Welfare 
Services 

75-03-17.1-01 . County social service board request for release as 
authorized agent in providing child welfare services . 

.1:. A county social service board may request to be released as the 
department's authorized agent in providing any or all child welfare 
services by providing a written request stating the reasons. Child 
welfare services include child protective services assessments. child 
protective services case management. foster care case management 
for those children in legal custody of a county. foster care licensing 
studies. and child care licensing studies. Upon receipt of a request 
to be released as the department's authorized agent. the department 
shall determine whether to release the county social service board 
from providing any or all child welfare services. 

2. In appropriate circumstances. the department shall first attempt to 
resolve the issues identified by the county social service board in its 
request to be released as the department's authorized agent. If the 
department's efforts to resolve the identified issues are unsuccessful 
after ninety days. the department will then have fourteen days to 
determine whether to release the county social service board as 
an authorized agent. The county social service board may be 
released as the department's authorized agent in any of the following 
circumstances: 

a. If it is unable to recruit or retain qualified staff: 

b. If it is unable to secure necessary supervision: 

c. If it lacks local support to ensure quality services: or 

d. If other factors exist that affect the county social service board's 
ability to deliver services. 
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Prior to releasing the county social service board as the department's authorized 
agent. the department shall obtain a provider to deliver child welfare services. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-06-15 
Law Implemented: NDCC 50-01.2-03 

75-03-17.1-02. Department request for county social service board 
release as authorized agent in providing child welfare services . 

.L The department may release a county social service board as its 
authorized agent in providing any or all child welfare services when a 
county social service board demonstrates an inability or unwillingness 
to follow law. rules. or policies in providing child welfare services. When 
the department seeks to release a county social service board as its 
authorized agent. it shall provide written notice to the county social 
service board stating the reasons. The county social service board 
shall have sixty days to respond to the notice by either: 

a. Accepting the reguest for release: or 

b. Reguesting a corrective action plan. 

2. If reguested by the county social service board. the department 
shall prepare a corrective action plan within thirty days stating the 
conditions the county social service board must satisfy to continue as 
the department's authorized agent. The county social service board 
shall have thirty days to respond to the corrective action plan. If the 
department determines the county social service board response does 
not adeguately address the corrective action plan. it may release the 
county social service board as its authorized agent. Prior to releasing 
the county social service board as the department's authorized agent. 
the department shall obtain a provider to provide child welfare services. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-06-15 
Law Implemented: NDCC 50-01 .2-03 

75-03-17.1-03. County request for reinstatement as authorized agent 
in providing child welfare services. If a county social service board seeks 
to reinstate its status as the department's authorized agent. it may submit a 
written reguest to the department. The department shall respond to this reguest 
within forty-five days by conducting an assessment to determine whether the 
circumstances leading to the county social service board 's release as the 
department's authorized agent still exist or have been adeguately resolved . 

History: Effective July 1, 2006. 
General Authority: NDCC 50-06-15 
Law Implemented: NDCC 50-01.2-03 
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75-03-17.1-04. County social service board financial responsibility 
upon release as authorized agent in providing child welfare services. Upon 
approval of a request for release as authorized agent by the department. or if the 
department initiates the release of a county as an authorized agent. the following 
will occur: 

.1.. The department. in consultation with the county social service board. 
will obtain a provider to deliver identified child welfare services at a 
reasonable rate for the county social service board released from 
providing child welfare services. The county social service board 
released from providing child welfare services shall not be responsible 
for any legal actions regarding the quality or delivery of the services 
provided by the subsequent authorized agent. 

2. For administrative costs. the department will pay the subsequent 
authorized agent the negotiated rate for providing the services. The 
county social service board released from providing child welfare 
services will be responsible for the difference between the negotiated 
rate and the approved reimbursement rate for child protective services 
assessments and child care licensing. Child welfare case management 
services will be reimbursed in the manner used for reimbursing county 
administrative expenditures. The county social service board released 
from providing any or all child welfare services shall remain responsible 
for the total cost of any or all child welfare services while continuing 
eligibility for federal. state-appropriated. and other appropriated funds. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-06-15 
Law Implemented: NDCC 50-01.2-03 
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CHAPTER 75-03-19 

75-03-19-02. Count)' soeial serviee boards Department's authorized 
agent to receive reports and conduct assessments - Reimbursement. GouAty 
social service boards The department's authorized agent shall act as designee of 
the department for the purpose of receiving reports of suspected child abuse or 
neglect and conducting assessments, except as otherwise provided for by law or as 
otherwise determined by the department in a particular case. The department shall 
reimburse such desigAees authorized agent, in a reasonable amount determined 
by the department, to the extent funds are made available to the department for 
these purposes. No persoA or ageAcy An authorized agent may not be required to 
act as the department's desigAee authorized agent if the department is unable to 
provide reimbursement for services rendered. 

History: Effective September 1, 1990; amended effective January 1, 1996; July 1, 
2006. 
General Authority: NDCC 50-25.1-05 
Law Implemented: NDCC 50-25.1-02(3), 50-25.1-04, 50-25.1-05, 50-25.1-05.1 

75-03-19-04. Time for completing assessments. Assessments of reports 
of suspected child abuse or neglect must be completed aftd ... a decision made ... 
and a written report completed and submitted to the regional child protection 
service supervisor or other person designated by the department within thirty oAe 
sixty-two days from the date of receipt of the report unless an extension of the 
time is requested of and granted by the department. 

History: Effective September 1, 1990; amended effective January 1, 1996: July 1, 
2006. 
General Authority: NDCC 50-25.1-05 
Law Implemented: NDCC 50-25.1-05 

75-03-19-05. Time for submitting written assessment reports. =Jfle 
writteA assessmeAt report must be completed BAd submitted to the regioAal child 
protectioA service supervisor or other persoA desigAated by the departmeAt to 
receive the assessmeAt report withiA thirty oAe days of the date of the decisioA, 
uAiess aA exteAsioA of time is requested of BAd graAted by the departmeAt. 
Repealed effective July 1, 2006. 

History: Effective September 1, 1990; ameAded effective JaAuary 1, 1996. 
General Authority: NDCC 60 26.1 06 
Law Implemented: NDCC 60 26.1 06 

75-03-19-06. Assessment procedures. Assessments of reports of 
suspected child abuse or neglect must be conducted by the department or by-its 
desigAee its authorized agents in substantial conformity with the policies of the 
department. Assessments of reports of suspected child abuse or neglect must 
reflect: 
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1. An assessment process designed to collect sufficient information to 
make a decision whether services are required to provide for the 
protection and treatment of an abused or neglected child; 

2. Assessment techniques that include interviewing and observing the 
subject, the child victim, and other interested or affected persons and 
documenting those interviews and observations; 

3. Conclusions and a summary based on information gathered by 
assessment techniques described in subsection 2; and 

4. If services are required, development of a treatment plan based on goals 
and objectives established by the department or its designee and the 
subject and the family of the child victim. 

History: Effective September 1, 1990; amended effective November 1, 1994; 
January 1, 1996; July 1. 2006. 
General Authority: NDCC 50-25.1-05, 50-25.1-05.4 
Law Implemented: NDCC 50-25.1-05, 50-25.1-05.4 

75-03-19-07. Caseload standards. Any agency authorized agent 
designated by the department to receive reports and conduct assessments of 
reports of suspected child abuse or neglect shall adhere to the caseload standards 
establishing minimum staff-to-client ratios. 

History: Effective September 1, 1990; amended effective January 1, 1996; July 1. 
2006. 
General Authority: NDCC 50-25.1-05 
Law Implemented: NDCC 50-25.1-05, 50-25.1-06.1 

75-03-19-08. Exchange and transfer of information. The department 
and any agency designated by the department to recei·te reports and conduct 
assessments of suspected child abuse or neglect its authorized agent may 
exchange or transfer information and records concerning the reports or 
assessments among and between personnel of each respective agency to the 
extent necessary to perform the duties and effectuate the purposes set forth in 
North Dakota Century Code chapter 50-25.1. 

History: Effective September 1, 1990; amended effective January 1, 1996; July 1. 
2006. 
General Authority: NDCC 50-25.1-05 
Law Implemented: NDCC 50-25.1-05, 50-25.1-11 

75-03-19-09. Child abuse or neglect complaint or allegation. At the 
first face-to-face contact. the department or its authorized agent shall advise the 
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subject of a report of suspected child abuse or neglect of the specific complaints or 
allegations made against the individual. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-25.1-05 
Law Implemented: NDCC 50-25.1-05. 50-25.1-11 

75-03-19-10. Training requirements. The department shall maintain a 
child welfare certification training program. The training curriculum must include 
the legal duties of child protection services. Each social worker providing child 
protection services must complete the training program within the first year of 
employment with child protection services. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-25.1-05 
Law Implemented: NDCC 50-25.1-05. 50-25.1-11 
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Section 
75-03-19.1-01 
75-03-19.1-02 
75-03-19.1-03 
75-03-19.1-04 

CHAPTER 75-03-19.1 
CHILD FATALITY REVIEW PANEL 

Definitions 
Panel Membership 
Duties 
Confidentiality of Records 

75-03-19.1-01. Definitions. The terms used in this chapter have the same 
meaning as in North Dakota Century Code chapter 50-25.1. except 

.1,_ "Decision" means the conclusion reached by the panel regarding: 

a. Manner of death listed on the death certificate: 

b. Whether a death was preventable. nonpreventable. or 
preventability undeterminable: 

c. Cause of death. if possible: 

d. Circumstances that contributed to the death: and 

e. Changes in policy. practices. and law to prevent children's deaths. 

2. "lndepth review" means the process of reviewing information contained 
in written documentation obtained from any hospital. physician. medical 
professional. medical facility. mental health professional. mental health 
facility, or other entity regarding a child who has died. and using the 
information as a basis of a panel decision. 

3. "Panel" means the child fatality review panel. governed by North Dakota 
Century Code chapter 50-25.1. 

4. "Presiding officer" means the department's administrator of child 
protection services. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-25.1-04.2 
Law Implemented: NDCC 50-25.1-04.3 

75-03-19.1-02. Panel membership . 

.1,_ A panel member may be removed by a majority vote of the panel for: 

a. A violation of confidentiality: 

b. A violation of that panel member's professional code of ethics: 
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c. Any criminal violation: 

Q,_ Resignation from the position which made the panel member 
eligible for panel membership: or 

e. Absenteeism. 

2. Vacancies on the panel shall be filled by invitation issued by the 
presiding officer. 

~ Attendance of non panel members at panel meetings must be approved 
by the presiding officer prior to the meeting. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-25.1-04.2 
Law Implemented: NDCC 50-25.1-04.3 

75-03-19.1-03. Duties. 

1... The panel shall review death certificates of all children whose deaths 
occurred in North Dakota. Deaths of children which are sudden. 
unexpected. or unexplained shall receive an indepth review. 

2. The department of human services and the state department of health 
shall collaborate in the review of child deaths. The vital records division 
of the state department of health shall provide death certificates for 
children under the age of eighteen to the panel. 

3. The panel shall provide an indepth review of child deaths identified on 
the death certificate as: 

a. Accident: 

b. Suicide: 

c. Homicide: 

Q,. Pending investigation: or 

.§.... Could not be determined. 

4. When a child's manner of death is identified as "natural" or no manner 
of death is identified on the death certificate. the panel will determine 
whether the cause or condition of death was sudden. unexpected. or 
unexplained . 

.Q.. The panel shall review only the death certificate when a child 's death 
is identified as "natural" and does not fall within the criteria identified in 
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subsection 4. unless a panel member specifically requests an indepth 
review. 

6. A decision reached by the panel represents the consensus of the panel. 
but not necessarily the opinion of an individual member. A decision of 
the panel may not be considered as an expert opinion in a criminal or 
civil case. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-25.1-04.2 
Law Implemented: NDCC 50-25.1-04.3 

75-03-19.1-04. Confidentiality of records. Panel records are confidential 
and shall be released according to North Dakota Century Code sections 23-02.1-27 
and 50-25.1-11. except that third-party information received by the panel may not 
be rereleased. 

History: Effective July 1. 2006. 
General Authority: NDCC 50-25.1-04.2 
Law Implemented: NDCC 50-25.1-04.3 
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CHAPTER 75-03-34 

75-03-34-01. Definitions. 

1. "Assisted living facility" means a building or structure containing a 
series of at least five living units operated as one entity to provide 
services for five or more individuals who are not related by blood, 
marriage, or guardianship to the owner or manager of the entity and 
which is kept, used, maintained, advertised, or held out to the public as 
a place that provides or coordinates individualized support services to 
accommodate the individual's needs and abilities to maintain as much 
independence as possible. An assisted living facility does not include 
a facility that is a congregate housing facility, licensed as a basic care 
facility, or licensed under North Dakota Century Code chapter 23-16 or 
25-16 or section 50-11-01.4. 

2. "Department" means the North Dakota department of human services. 

3. "Entity" means an individual, institution, organization, limited liability 
company, or corporation, whether or not organized for profit. 

4. "Individualized support services" means services provided to individuals 
who may require assistance with the activities of daily living of bathing, 
dressing, toileting, transferring, eating, medication management, and 
personal hygiene. 

5. "Living unit" means a portion of an assisted living facility that contains a 
sleeping area, an entry door that can be locked, and a private bath with 
a toilet. bathtub or shower, and sink and which is occupied as the living 
quarters of an individual who has entered into a lease agreement with 
the assisted living facility. 

6. "Medication management" means providing assistance to an assisted 
living facility tenant with prescribed medications. 

7. "Related by blood or marriage to the owner or manager'' means an 
individual who is a spouse or former spouse of the owner or manager or 
is a parent, stepparent, grandparent, stepgrandparent, child, stepchild , 
grandchild, stepgrandchild , brother, sister, half-brother, half-sister, 
stepbrother, or stepsister of the owner or manager or the owner or 
manager's spouse or former spouse. 

History: Effective January 1, 2002; amended effective March 1, 2004: July 1. 2006. 
General Authority: NDCC 50-32-03 
Law Implemented: NDCC 50-32-01 

75-03-34-02. Licensing. 
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1. An assisted living facility shall apply to the department for a license in 
the form and manner prescribed by the department. The department 
shall notify a licensed assisted living facility of the need to renew its 
license at least thirty days prior to expiration of that license. The notice 
must include the form required to renew a license. 

2. An application for a license is not complete until the applying assisted 
living facility submits all required information and verification to the 
department. 

3. The department shall approve or deny an application for a license within 
thirty days of the department's receipt of complete application materials 
from an assisted living facility. 

4. In order to receive and maintain a license, an assisted living facility shall: 

a. Pay a licensing fee of seventy-five dollars to the department 
annually. The licensing fee shall not be prorated nor is any part 
refundable; 

b. Maintain a written agreement with each tenant that includes the 
rates for rent and services provided to the tenant, payment terms, 
refund policies, rate changes, tenancy criteria, and living unit 
inspections; 

c. Provide each tenant with written notice of how a tenant may report 
a complaint regarding the assisted living facility, which includes 
the telephone number of the department's senior info-line and the 
address of the aging services division of the department; and 

d. Certify that operation of its facility is in compliance with all 
applicable federal, state, and local laws and, upon request, 
make available to the department copies of current certifications, 
licenses, permits, and other similar documents evidencing 
compliance with such laws. 

5. A license is valid for the calendar year in which it is issued. A license 
is not subject to sale, assignment, or other transfer, voluntary or 
involuntary. A license is not valid for any premises or entity other than 
those for which it was originally issued. 

6. An assisted living facility must submit to the department an application 
for license renewal thirty days prior to the calendar yearend. An assisted 
living facility is subject to the same requirements and has the same 
responsibility to furnish information for a renewal of its license as it did 
during its initial application. 

7. An assisted living facility shall display its license in a conspicuous place 
on its premises. 
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8. No more than two people may occupy one bedroom of each living unit 
of an assisted living facility. 

History: Effective January 1, 2002; amended effective March 1, 2004: July 1. 2006. 
General Authority: NDCC 50-32-03 
Law Implemented: NDCC 50-32-02 
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CHAPTER 75-04-01 

75-04-01-15. Standards of the department. The department herein 
adopts and makes a part of these rules for all licensees the current standards used 
for accreditation by the council on quality and leadership in supports for people with 
disabilities, additionally, for intermediate care facilities for the mentally retarded, 
standards for certification under 42 CFR 442 and 483 et seq., or for extended 
service, by the rehabilitation accreditation commission (CARF). If a licensee fails to 
meet an accreditation standard, the department may analyze the licensee's failure 
using the appropriate 1990 standards of the council on quality and leadership 
in supports for people with disabilities. Infant development licensees who have 
attained accreditation status by the council on quality and leadership in supports 
for people wjth disabilities are not required to maintain accreditation status. 

History: Effective April 1, 1982; amended effective June 1, 1986; December 1, 
1995; April 1, 2000; July 1, 2006. 
General Authority: NDCC 25-01.2-18, 25-16-06, 50-06-16 
law Implemented: NDCC 25-01.2-18, 25-16-06 
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CHAPTER 75-04-05 

75-04-05-01. Definitions. In this chapter, unless the context or subject 
matter requires otherwise: 

1. "Accrual basis" means the recording of revenue in the period when 
it is earned, regardless of when it is collected, and the recording of 
expenses in the period when incurred, regardless of when they are paid. 

2. "Allowable cost" means the program's actual and reasonable cost after 
appropriate adjustments for nonallowable costs, income, offsets, and 
limitations. 

3. "Bad debts" means those amounts considered to be uncollectible 
from accounts and notes receivable which were created or acquired in 
providing covered services that are eligible for reimbursement through 
medicaid federal financial participation. 

4. "Board" means all food and dietary supply costs. 

5. "Clients" means eligible individuals with developmental disabilities on 
whose behalf services are provided or purchased. 

6. "Consumer'' means an individual with developmental disabilities. 

7. "Consumer representative" means a parent, guardian, or relative, to the 
third degree of kinship, of an individual with developmental disabilities. 

8. "Cost center'' means a division, department, or subdivision thereof, 
group of services or employees or both, or any unit or type of activity 
into which functions of a providership are divided for purposes of cost 
assignment and allocations. 

9. "Day supports" means a day program to assist individuals acquiring, 
retaining, and improving skills necessary to successfully reside in a 
community setting. Services may include assistance with acquisition, 
retention, or improvement in self-help, socialization, and adaptive skills; 
provision of social, recreational, and therapeutic activities to maintain 
physical, recreational, personal care, and community integration skills; 
development of non-job task oriented prevocational skills such as 
compliance, attendance, task completion, problem solving, and safety; 
and supervision for health and safety. 

10. "Department" means the North Dakota department of human services. 

11 . "Documentation" means the furnishing of written records including 
original invoices, contracts, timecards, and workpapers prepared to 
complete reports or for filing with the department. 
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12. "Extended services" means a federally mandated component designed 
to provide employment-related, ongoing support for an individual in 
supported employment upon completion of training, or on or off the 
job employment-related support for individuals needing intervention 
to assist them in maintaining employment. This may include job 
development, replacement in the event of job loss and, except for 
those individuals with serious mental illness, must include a minimum 
of two onsite job skills training contacts per month and other support 
services as needed to maintain employment. It may also mean 
providing other support services at or away from the worksite. If 
offsite monitoring is appropriate, it must, at a minimum, consist of two 
meetings with the individual and one contact with the employer each 
month. 

13. "Facility-based" means a workshop for individuals with developmental 
disabilities licensed by the department to provide day services. This 
definition is not to be construed to include areas of the building 
determined by the department to exist primarily for nontraining or for 
production purposes. 

14. "Fair market value" means value at which an asset could be sold in the 
open market in an arm's-length transaction between unrelated parties. 

15. "Family support services" means a family-centered support service 
authorized for a client based on the primary caregiver's need for 
support in meeting the health, developmental, and safety needs of 
the client in order for the client to remain in an appropriate home 
environment. 

16. "Generally accepted accounting principles" means the accounting 
principles approved by the American institute of certified public 
accountants. 

17. "Historical cost" means those costs incurred and recorded on the 
facility's accounting records as a result of an arm's-length transaction 
between unrelated parties. 

18. "Individual service plan" means an individual plan that identifies service 
needs of the eligible client and the services to be provided, and which 
is developed by the developmental disabilities case manager and 
the client or that client's legal representative, or both, considering all 
relevant input. 

19. "Individualized supported living arrangements" means a residential 
support services option in which services are authorized for a client 
based on individualized needs resulting in an individualized ratesetting 
process and are provided to a client in a residence rented or owned by 
the client. 
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20. "Interest" means the cost incurred with the use of borrowed funds. 

21. "Net investment in fixed assets" means the cost, less accumulated 
depreciation and the balance of notes and mortgages payable. 

22. "Reasonable cost" means the cost that must be incurred by an efficiently 
and economically operated facility to provide services in conformity with 
applicable state and federal laws, regulations, and quality and safety 
standards. 

23. "Related organization" means an organization which a provider is, to 
a significant extent, associated with, affil iated with, able to control , or 
controlled by, and which furnishes services, facilities , or supplies to the 
provider. Control exists when an individual or an organization has the 
power, directly or indirectly, significantly to influence or direct the action 
or policies of an organization or institution. 

24. "Room" means the cost associated with the provision of shelter ... 
housekeeping staff or purchased housekeeping services and the 
maintenance thereof, including depreciation and interest or lease 
payments of a vehicle used for transportation of clients. 

25. "Service" means the provision of living arrangements and programs of 
daily activities subject to licensure by the department. 

26. "Staff training" means an organized program to improve staff 
performance. 

27. "Units of service" for billing purposes means: 

a. In residential settings, one individual served for one 24-hour day; 

b. In day service settings, one individual served for one hour; and 

c. In extended services, one individual served for one hour of job 
coach intervention. 

The day of admission and the day of death, but not the day of discharge, 
are treated as a day served for residential services. 

28. "Units of service in infant development" means, for billing purposes, one 
child enrolled for service Monday through Friday. 

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995; 
July 1, 2001: July 1, 2006. 
General Authority: NDCC 25-01 .2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-08. Financial reporting requirements. 
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1. Records. 

a. The provider shall maintain on the premises the required census 
records and financial information sufficient to provide for a proper 
audit or review. For any cost being claimed on the cost report, 
sufficient data must be available as of the audit date to fully support 
the report item. 

b. If several programs are associated with a group and their 
accounting and reports are centrally prepared, additional fiscal 
information shall be submitted for costs, undocumented at the 
reporting facility, with the cost report or provided prior to the audit or 
review of the facility. Accounting or financial information regarding 
related organizations must be readily available to substantiate 
cost. 

c. Each provider shall maintain, for a period of not less than five 
years following the date of submission of the cost report to the 
department, financial and statistical records of the period covered 
by such cost report which are accurate and in sufficient detail to 
substantiate the cost data reported. If an audit has begun, but has 
not been finally resolved, the financial and statutory records relating 
to the audit shall be retained until final resolution. Each provider 
shall make such records available upon reasonable demand to 
representatives of the department or to the secretary of health and 
human services or representatives thereof. 

2. Accounting and reporting requirements. 

a. The accounting system must be double entry. 

b. The basis of accounting for reporting purposes must be accrual 
in accordance with generally accepted accounting principles. 
Ratesetting procedures will prevail if conflicts occur between 
ratesetting procedures and generally accepted accounting 
principles. 

c. To properly facilitate auditing, the accounting system must be 
maintained in a manner that will allow cost accounts to be grouped 
by cost center and readily traceable to the cost report. 

d. The forms for annual reporting for reimbursement purposes must 
be the report forms designated by the department. The department 
will send a letter to a provider containing budget instructions one 
hundred twenty days prior to the start of the provider's fiscal year. 
The provider shall submit the statement of budgeted costs must be 
submitted to the disability serviees divisiofl department within sixty 
days of the date of the letter eofltaifliflg the budget iflstruetiofls 
~rovided by the de~artmeflt refleetiflg budgeted eosts afld Uflits 
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of service consistent with the budget guidelines for establishing 
an interim rate in tfle subsequent year. The statement of actual 
costs must be submitted on or before the lest dey of the third 
month follo·;.·ing the end of the facility's normal accounting year. 
The cost report must contain the actual costs, adjustments for 
nonallowable costs, and units of serviee for establishing the final 
fEtte:- The department shall issue the provider's interim rate within 
sixty days of the receipt of a provider's budget. Providers must 
submit requests for information and responses to the department 
in writing. In computing any period of time prescribed or allowed 
in this subdivision, the day of the act. event. or default from which 
the designated period of time begins to run may not be included. 
The last day of the period so computed must be included. unless 
it is a Saturday. a Sunday. or a legal holiday. in which event the 
period runs until the end of the next day which is not a Saturday. 
a Sunday, or a legal holiday. In determining whether the deadline 
described in this subsection is met. the department shall not 
count any day in which sufficient information has not been timely 
provided by a provider when the provider has shown good cause 
for its inability to provide the required information within the time 
periods prescribed in this subdivision. 

e. A cost report must contain the actual costs, adjustments for 
nonallowable costs. and unjts of service for establishing the final 
rate. The mailing of .9. cost reports report by registered mail, return 
receipt requested, will ensure documentation of the filing date. 

f. Costs reported must include all actual costs and adjustments 
for nonallowable costs. Adjustments made by the audit unit, 
to determine allowable cost, though not meeting the criteria of 
fraud or abuse on their initial identification, could , if repeated on 
future cost filings, be considered as possible fraud or abuse. The 
audit unit will forward all such items identified to the appropriate 
investigative unit. 

3. Auditing. In order to properly validate the accuracy and 
reasonableness of cost information reported by the service provider, 
the department shall provide for audits as necessary. 

a. A provider shall submit its cost report ninety days from the last day 
of the provider's fiscal year. 

b. A provider may request. and the department may grant. one 
thirty-day extension of the due date of the cost report for good 
cause. If an extension is granted. no penalty will apply during 
the extension period. The grant of a thirty-day extension does 
not extend the implementation of the penalty as described in 
paragraph 4 of subdivision a of subsection 1 of section 75-04-05-08 
if the cost report is not received by the extended due date. 
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c. The preliminary audit report shall be submitted to the provider 
no later than twelve months after the department receives the 
provider's cost report. 

d. The provider shall submit a preliminary response to the preliminary 
audit report to the department within forty-five days of receipt of the 
preliminary audit report . 

.§.... The final audit report shall be submitted to the provider within ninety 
days of the department's receipt of the preliminary response. 

f.. Providers must submit reguests for information and responses 
to the department in writing. In computing any period of time 
prescribed or allowed in this subdivision. the day of the act event 
or default from which the designated period of time begins to run 
may not be included. The last day of the period so computed 
must be included, unless it is a Saturday, a Sunday, or a legal 
holiday, in which event the period runs until the end of the next 
day which is not a Saturday. a Sunday, or a legal holiday. In 
determining whether the deadlines described in subdivision c, d, or 
e have been met the department shall not count any day in which 
sufficient information has not been timely provided by a provider 
when the provider has shown good cause for its inability to provide 
the reguired information within the time periods prescribed in any 
one of those subdivisions. 

4. Penalties. 

a. If a provider fails to file tAe required statement of budgeted 
costs and cost report on or before tAe due date, tAe department 
may invoke tAe follov.·ing pro·,·isions: its cost report on or before 
the due date, the department shall assess against the provider 
a nonrefundable penalty of one percent of one-twelfth of final 
allowable costs for each month in which the cost report was not 
timely filed . Final allowable costs means a program's actual and 
reasonable cost after appropriate adjustments for nonallowable 
costs. income. offsets, and limitations for the cost report year being 
reported. 

f47 After tAe last day of tAe first mantA following tAe due date, 
tAere may be a nonrefundable penalty of ten percent of any 
amount claimed for reimbursement. 

{21 TAe penalty continues tArougA tAe mantA in 'tVAiCA tAe 
statement or report is received. 

b. At the time of audit and final computation for settlement, the 
department may invoke a penalty of five percent of a provider's 
administrative costs for the period of deficiency if: 
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(1) Poor or no daily census records are available to document 
client units. Poor census records exist if those records 
are insufficient for audit verification of client units against 
submitted claims for reimbursement. 

(2) After identification and notification through a previous audit, a 
provider continues to list items exempted in audit as allowable 
costs on the cost report. 

c. Penalties may be separately imposed for each violation. 

d. A No penalty may be waived by the department except those 
described in subdivision b and only then upon a showing of good 
cause. 

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995; 
August 1, 1997; July 1, 2001 : July 1. 2006. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-09. Rate payments. 

1. Except for intermediate care facilities for the mentally retarded, payment 
rates will be established for training, room, and board. 

2. Interim rates based on factors including budgeted data, as approved , 
will be used for payment of services during the year. 

3. Room and board charges to clients may not exceed the maximum 
supplemental security income payment less twenty-five dollars for the 
personal incidental expenses of the client, plus the average dollar value 
of food stamps to the eligible clientele in the facility. If the interim room 
and board rate exceeds the final room and board rate, the provider 
shall reimburse clients in a manner approved by the department. 

4. In residential facilities where rental assistance is available to individual 
clients or the facility, the rate for room costs chargeable to individual 
clients will be established by the governmental unit providing the 
subsidy. 

5. In residential facilities where energy assistance program benefits are 
available to individual clients or the facility, room and board rates will be 
reduced to reflect the average annual dollar value of such benefits. 

6. Income from client production must be applied to client wages and the 
cost of production. The department will not participate in the gains 
or losses associated with client production conducted pursuant to the 
applicable provision of 29 CFR 525. 
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7. The final rate established is payment of all allowable, reasonable, and 
actual costs for all elements necessary to the delivery of a basic service 
to eligible clients subject to limitations and cost offsets of this chapter. 

8. No payments may be solicited or received by a provider from a client or 
any other individual to supplement the final rate of reimbursement. 

9. The rate of reimbursement established must be no greater than the rate 
charged to a private payor for the same or similar service. 

1 0. The department will determine interim and final rates of reimbursement 
for continuing contract providers based upon cost data from the: 

a. Submission requirements of section 75-04-05-02; and 

b. Field and desk audits. 

11 . Rates of continuing service providers, except for those identified in 
subdivision f of subsection 3 of section 75-04-05-10, will be based on 
the following: 

a. Rates for continuing contract providers, who have had no increase 
in the number of clients the provider is licensed to serve, will be 
based upon ninety-five percent of the rated occupancy established 
by the department or actual occupancy, whichever is greater. 

b. Rates for continuing service providers, who have an increase in the 
number of clients the provider is licensed to serve in an existing 
service, will be based upon: 

(1) Subdivision a of subsection 11 of section 75-04-05-09 for the 
period until the increase takes effect; and 

(2) Ninety-five percent of the projected units of service for the 
remaining period of the fiscal year based upon an approved 
plan of integration or actual occupancy, whichever is greater. 

c. When establishing the final rates, the department may grant 
nonenforcement of subdivisions a and b of subsection 11 of 
section 75-04-05-09 when it determines the provider implemented 
cost containment measures consistent with the decrease in units, 
or when it determines that the failure to do so would have imposed 
a detriment to the well-being of its clients. 

(1) Acceptable cost containment measures include a decrease 
in actual salary and fringe benefit costs from the approved 
salary and fringe benefit costs for the day service or group 
home proportionate to the decrease in units. 
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(2) Detriment to the well-being of clients includes a forced 
movement from one group home to another or obstructing 
the day service movement of a client in order to maintain the 
ninety-five percent rated occupancy requirement. 

12. Adjustments and appeal procedures are as follows: 

a. Rate adjustments may be made to correct errors. 

b. A final adjustment will be made for those facilities wRfeft that have 
terminated participation in the program sAd have disposed of all 
its depFeeiable assets. FedeFal medicare regulatioAs pertaiAiAg to 
gaiAs sAd losses OA disposable assets will be applied. 

c. Any requests for reconsideration of the rate must be submitted in 
writing to the disability services division within ten days of the date 
of the final rate notification. The department may redetermine the 
rate on its own motion. 

d. A provider may appeal a decision within thirty days after mailing of 
the written notice of the decision on a request for reconsideration 
of the final rate. 

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995; 
July 1, 1995; April 1, 1996; August 1, 1997; July 1, 2001 : July 1, 2006. 
General Authority: NDCC 25-01 .2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-11. Cost report. 

1. The cost report provides for the identification of the allowable 
expenditures and basic services subject to reimbursement by the 
department. When costs are incurred solely for a basic service, the 
costs must be assigned directly to that basic service. When costs 
are incurred jointly for two or more basic services, the costs will be 
allocated as follows: 

a. Personnel. The total cost of all staff identified in payroll records 
must be listed by position title and distributed to basic services 
subject to the approval of staff-to-client ratios by the department. 
Time studies may be performed for one week at least quarterly for 
allocation. When no time studies exist, the applicable units must be 
used for allocation. When there is no definition of a unit of service, 
the department will use the unit of service for billing purposes for 
residential settings. 

b. Fringe benefits. The cost of fringe benefits must be allocated to 
basic services based on the ratio of the basic service personnel 
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costs to total personnel costs. Personnel costs on which no fringe 
benefits are paid will be excluded. 

c. Equipment. The total cost of all equipment, whether rented , leased, 
purchased, or depreciated, must be distributed to basic service 
based on usage or applicable units. 

d. Real property expense. The total of all property costs, whether 
rented, leased, purchased, or depreciated, must be allocated 
based on direct square footage. When multiple usage of direct 
use area occurs, the allocation will first be done by square footage 
and then by applicable units. 

e. Travel. The total of all unassigned travel costs, whieh must not 
e~ceed the state rate of reimbursement, must be included in 
administrative costs. 

f. Supplies. The total of all unassigned supply costs must be included 
with administrative costs. 

g. Food services. The total of all food costs should be allocated based 
on meals served. When the number of meals served has not been 
identified, applicable units must be used. 

h. Insurance and bonds. The total of all such costs, except insurance 
costs representing real property expense or vehicle insurance 
costs applicable to vehicles used for one or more basic services, 
must be included as administrative costs. 

i. Contractual services. The total of all contractual costs must be 
allocated based upon applicable units or, if appropriate, included 
as part of the administrative costs. 

j. General client costs. Total general client expenses must be 
allocated to service categories, exclusive of production, room, 
board, supported living arrangements, family support services, 
and extended services based on actual units of service. When 
determining the day support ratio of general client costs, total day 
support units will be divided by eight and rounded to the nearest 
whole number. 

k. Administrative costs. Total administrative expenses may be 
allocated to all service categories, on time studies done in 
compliance with subdivision a. If time studies are not available, 
total administrative expenses must be allocated to all service 
categories, exclusive of room, board, and production, based 
upon the ratio of the basic service cost to total cost excluding 
administrative and production costs. The percentage calculated 
for residential services must be based on total costs for training, 
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room, and board for the specific residential service with the 
allocation made only to training. 

2. Identification of the means of financing is to be as follows: 

a. Budget reports require the disclosure of all revenues currently 
used to finance costs and those estimated to finance future costs, 
inclusive of the provider's estimate of state financial participation. 

b. Revenues must be distributed on the appropriate budget report by 
program. When private contributions are used to supplement or 
enrich services, the sum may be distributed accordingly. When 
contributions are held in reserve for special purposes, it may be 
described by narrative. 

c. The disclosure of contract income and production costs is required 
to establish a rate of reimbursement supplemental to, and not 
duplicative of, these revenues and costs. 

d. State financial participation in the habilitative costs associated with 
day supports shall not include production costs. 

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995; 
July 1, 2001 : July 1. 2006. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-12. Adjustment to cost and cost limitation. 

1. Providers under contract with the department to provide services 
to individuals with developmental disabilities must submit to the 
department, no less than annually, a statement of actual costs on the 
cost report. 

2. Providers must disclose all costs and all revenues. 

3. Providers must identify income to offset costs when applicable in order 
that state financial participation not supplant or duplicate other funding 
sources. Income must be offset up to the total of appropriate allowable 
costs. If actual costs are not identifiable, income must be offset up to 
the total of costs described in this section. If costs relating to income 
are reported in more than one cost category. the income must be offset 
in the ratio of the costs in each cost category. These sources, and the 
cost to be offset, must include the following: 

a. Fees, the cost of the service or time for which the fee was 
imposed excluding those fees based on cost as established by the 
department. 
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b. Insurance recoveries income, costs reported in the current year to 
the extent of costs allowed in the prior or current year for that loss. 

c. Rental income, cost of space in facilities or for equipment included 
in the rate of reimbursement. 

d. Telephone and telegraph income from clients, staff, or guests, cost 
of the service. 

e. Rental assistance or subsidy when not reported as third-party 
income, total costs. 

f. Interest or investment income, interest expense. 

g. Medical payments, cost of medical services included in the rate of 
reimbursement as appropriate. 

h. Respite care income when received for a reserved bed, room, 
board, and staff costs. 

i. Other income to the provider from local, state, or federal units of 
government may be determined by the department to be an offset 
to cost. 

4. Payments to a provider by its vendor will be considered as discounts, 
refunds, or rebates in determining allowable costs under the program 
even though these payments may be treated as "contributions" or 
"unrestricted grants" by the provider and the vendor. However, such 
payments may represent a true donation or grant, and as such may 
not be offset against costs. Examples include when: 

a. Payments are made by a vendor in response to building or other 
fundraising campaigns in which communitywide contributions are 
solicited. 

b. Payments are in addition to discounts, refunds, or rebates, which 
have been customarily allowed under arrangements between the 
provider and the vendor. 

c. The volume or value of purchases is so nominal that no relationship 
to the contribution can be inferred. 

d. The contributor is not engaged in business with the provider or a 
facility related to the provider. 

5. If an owner or other official of a provider directly receives from a vendor 
monetary payments or goods or services for the owner's or official's own 
personal use as a result of the provider's purchases from the vendor, 
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the value of such payments, goods, or services constitutes a type of 
refund or rebate and must be applied as a reduction of the provider's 
costs for goods or services purchased from the vendor. 

6. If the purchasing function for a provider is performed by a central unit or 
organization, all discounts, allowances, refunds, and rebates should be 
credited to the costs of the provider in accordance with the instructions 
above. These should not be treated as income of the central purchasing 
function or used to reduce the administrative costs of that function. Such 
administrative costs are, however, properly allocable to the facilities 
serviced by the central purchasing function. 

7. Purchase discounts, allowances, refunds, and rebates are reductions 
of the cost of whatever was purchased. They should be used to reduce 
the specific costs to which they apply. If possible, they should accrue 
to the period to which they apply. If not, they will reduce expenses in 
the period in which they are received. The reduction to expense for 
supplies or services must be used to reduce the total cost of the goods 
or services for all clients without regard to whether the goods or supplies 
are designated for all clients or a specific group. 

a. "Purchase discounts" include cash discounts, trade, and quantity 
discounts. "Cash discount" is for prepaying or paying within a 
certain time of receipt of invoice. "Trade discount" is a reduction 
of cost granted certain customers. "Quantity discounts" are 
reductions of price because of the size of the order. 

b. Allowances are reductions granted or accepted by the creditor for 
damage, delay, shortage, imperfection, or other cause, excluding 
discounts and refunds. 

c. Refunds are amounts paid back by the vendor generally in 
recognition of damaged shipments, overpayments, or return 
purchases. 

d. Rebates represent refunds of a part of the cost of goods or services. 
Rebates differ from quantity discounts in that they are based on the 
dollar value of purchases, not the quantity of purchases. 

e. "Other cost-related income" includes amounts generated through 
the sale of a previously expensed item, e.g., supplies or equipment. 

History: Effective July 1, 1984; amended effective June 1, 1995; July 1, 2001 : 
July 1, 2006. 
General Authority: NDCC 25-01 .2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-13. Nonallowable costs. Nonallowable costs include: 
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1. Advertising designed to the general public exclusive ef precurement 
ef persennel and yellew page advertising limited te the infermatien 
furnished in the ···thite page listing encourage potential consumers to 
select a particular provider. 

2. Amortization of noncompetitive agreements. 

3. Bad debt expense except as provided in section 75-04-05-13.1. 

4. Barber and beautician services. 

5. Basic research. 

6. Gempensatien ef efficers, directers, er stecl<helders ether than 
reasenable and actual expenses related te client services Fees paid to 
a member of a board of directors for meetings attended to the extent 
that the fees exceed the compensation paid per day to a member of 
the legislative council pursuant to North Dakota Century Code section 
54-35-10. 

7. Concession and vending machine costs. 

8. Contributions or charitable donations. 

9. Corporate costs, such as organization costs, reorganization costs, and 
other costs not related to client services. 

10. Costs for which payment is available from another primary third-party 
payor or for which the department determines that payment may lawfully 
be demanded from any source. 

11 . Costs of functions performed by clients in a residential setting which 
are typical of functions of any individual living in the individual's own 
home, such as keeping the home sanitary, performing ordinary chores, 
lawnmowing, laundry, cooking, and dishwashing. These activities shall 
be an integral element of an individual program plan consistent with the 
client's level of function. 

12. Costs of participatien in civic, charitable, er fraternal erganizatiens 
except lecal chambers ef cemmerce donations or memberships in 
sports, health, fraternal, or social clubs or organizations, such as Elks, 
YMCA. or country clubs. 

13. Costs, including legal fees, accounting and administrative costs, travel 
costs, and the costs of feasibility studies, attributed to the negotiation 
or settlement of the sale or purchase of any capital assets, whether by 
sale or merger, when the cost of the asset has been previously reported 
and included in the rate paid to the vendor. 
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14. Costs incurred by the provider's subcontractors, or by the lessor of 
property which the provider leases, and which becomes an element 
in the subcontractor's or lessor's charge to the provider, if such costs 
would not have been allowable under this section had they been 
incurred by a provider directly furnishing the subcontracted services, 
or owning the leased property. 

15. Costs exceeding the approved budget unless the written prior approval 
of the department has been received. 

16. Depreciation on assets acquired with federal or state grants. 

17. Education costs incurred for the provision of services to clients who 
are, could be, or could have been, included in a student census. 
Education costs do not include costs incurred for a client, defined as a 
"child with disabilities" by subsection 2 of North Dakota Century Code 
section 15-59-01 , who is enrolled in a school district pursuant to an 
interdepartmental plan of transition. 

18. Employee benefits not offered to all full-time employees. 

19. Entertainment costs. 

20. Equipment costs for any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the facility 
demonstrates to the satisfaction of the department that any particular 
use of the equipment was related to client services. Equipment used for 
client services, other than developmental disabilities contract services, 
will be allocated by time studies, mileage, client census, percentage of 
total operational costs, or otherwise as determined appropriate by the 
department. 

21. Expense or liabilities established through or under threat of litigation 
against the state of North Dakota or any of its agencies; provided, that 
reasonable insurance expense shall not be limited by this subsection. 

22. Federal and other governmental income taxes Community 
contributions, employer sponsorship of sports teams, and dues to civic 
and business organizations, such as Lions, chamber of commerce, 
Kiwanis, in excess of one thousand five hundred dollars per cost 
reporting period. 

23. Fringe benefits exclusive of Federal Insurance Contributions Act, 
unemployment insurance, medical insurance, workers' compensation, 
retirement, long term disability, long-term care insurance, dental, vision, 
life, and other benefits which ha·te received written prior appro·tal of 
the department education costs as described in subsection 33, and the 
cost of a provider's unrecovered cost of medical services rendered to 
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an employee. The provider must receive written prior approval of the 
department before including any other benefits. 

24. Fundraising costs, including salaries, advertising, promotional, or 
publicity costs incurred for such a purpose. 

25. Funeral and cemetery expenses. 

26. Goodwill. 

27. Home office costs when unallowable if incurred by facilities in a chain 
organization. 

28. Housel<eepiflg staff or service costs. 

2-9:- Travel not directly related to industry conferences, state or federally 
sponsored activities, or client services. 

-39:- 29. Interest cost related to money borrowed for funding depreciation. 

-34-:- 30. Items or services, such as telephone, television, and radio, located in a 
client's room and furnished primarily for the convenience of the clients. 

a2-:- 31 . Key man insurance. 

a& 32. Laboratory salaries and supplies. 

-34:- 33. Staff matriculatiofl fees afld fees associated with the grafltiflg of college 
credit The cost of education unless: 

.a... The education was provided by an accredited academic or 
technical educational facility: 

.b.:. The expenses were for materials. books. or tuition: 

c. The employee was enrolled in a course of study intended to prepare 
the employee for a position at the facility and is in the position: and 

d.._ The facility claims the cost of the education at a rate that does not 
exceed one dollar and twenty-five cents per hour of work performed 
by the employee in the position for which the employee received 
education at the provider's expense provided the amount claimed 
per employee may not exceed two thousand five hundred dollars 
per year or an aggregate of ten thousand dollars per employee 
and in any event may not exceed the cost to the facility of the 
employee's education. 

-35:- 34. Meals and food service in day service programs. 
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a& 35. Membership fees or dues for professional organizations exceeding five 
hundred three thousand dollars in any fiscal year. 

37-: 36. Miscellaneous expenses not related to client services. 

38:- 37. a. Except as provided in subdivisions b 800 ... c, and d. payments 
to members a member of the governing board of the provider, 
a member of the governing board of a related organization , 
or families a family member of members a member of those 
governing boards, including spouses and individuals a spouse 
and an individual in the following relationship to those members 
a member or to spouses of those members a spouse of a 
member: parent, stepparent, child, stepchild , grandparent, 
step-grandparent, grandchild, step-grandchild , brother, sister, half 
brother, half sister, stepbrother, and stepsister. 

b. Payments made to a member of the governing board of the provider 
to reimburse that member for allowable expenses incurred by that 
member in the conduct of the provider's business may be allowed. 

c. Payments for a service or product unavailable from another source 
at a lower cost may be allowed exeept that this subdivision may not 
be construed to permit the employment of any indi•tidual described 
in subdivision a . 

.Q.. Wages allowed are limited to those wages paid to a family member 
of a member of the board and the amount must be consistent with 
wages paid to anyone else who would hold the same or similar 
position and the position is such that if the family member were not 
to hold the position. the provider would hire someone else to do the 
job. 

39:- 38. Penalties, fines, and related interest and bank charges other than 
regular service charges. 

49:- 39. Personal purchases. 

4+. 40. Pharmacy salaries. 

42:- 41 . Physician and dentist salaries. 

43:- 42. a. For facility-based day supports programs, production costs, 
such as client salaries and benefits, supplies, and materials 
representing unfinished or finished goods or products that are 
assembled, altered, or modified. 

b. For non-facility-based day supports programs, production costs, 
such as client salaries and benefits, supplies, and materials 
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representing unfinished or finished goods or products that are 
assembled, altered, or modified, square footage, and equipment. 

c. For extended services, in addition to subdivisions a and b, costs 
of employing clients, including preproduction and postproduction 
costs for supplies, materials, property, and equipment, and 
property costs other than an office, office supplies, and equipment 
for the supervisor, job coach, and support staff. 

d. Total production-related legal fees in excess of five thousand 
dollars in any fiscal period. 

44:- 43. Religious salaries, space, and supplies. 

45: 44. Room and board costs in residential services other than an intermediate 
care facility for the mentally retarded. 

4&. 45. Salary costs of employees determined by the department to be 
inadequately trained to assume assigned responsibilities, but when 
an election has been made to not participate in appropriate training 
approved by the department. 

47:- 46. Salary costs of employees who fail to meet the functional competency 
standards established or approved by the department. 

4&. 47. Travel of clients visiting relatives or acquaintances in or out of state. 

49:- 48. Travel expenses in excess ef state allowances Mileage reimbursement 
in excess of the standard mileage rate established by the state of North 
Dakota and meal reimbursement in excess of rates established by the 
general services administration for the destination city. 

59-: 49. Undocumented expenditures. 

5+. 50. Value of donated goods or services. 

52:- 51. Vehicle and aircraft costs not directly related to provider business or 
client services. 

5& 52. X-ray salaries and supplies. 

History: Effective July 1, 1984; amended effective June 1, 1985; January 1, 1989; 
August 1, 1992; June 1, 1995; July 1, 1995; April 1, 1996; August 1, 1997; July 1, 
2001 ; July 1, 2006. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-13.1 . Allowable bad debt expense. 
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1.. Bad debts for charges incurred in or after July 1. 2005. and fees paid 
for the collections of those bad debts are allowable only as provided in 
this section. 

2. A bad debt expense must result from nonpayment of the payment rate 
for an individual who is no longer receiving services from the provider 
claiming the bad debt expense. 

~ The provider must provide documentation to the department which 
verifies that the provider made reasonable collection efforts. the 
debt could not be collected. and there is no likelihood of future 
recovery. Reasonable collection efforts include maintaining written 
documentation that. in making those collection efforts. the provider 
received the assistance of an attorney licensed to practice law. 

4. In no circumstance may the allowable expense for the collection fee 
exceed the amount of the bad debt. 

5. A bad debt expense shall not be allowed when it resulted from the 
provider's failure to comply with any applicable laws or regulations. 

6. Before any bad debt expense may be allowed. the provider must have 
a written policy that limits the potential for bad debts and the provider 
must provide written documentation that shows it has taken action to 
limit bad debts for individuals who refuse to or cannot make payments. 

7. Allowable bad debt expense may not exceed debt associated with one 
hundred twenty days of services provided for any one individual. 

8. Payments on outstanding accounts receivable shall be applied to the 
oldest invoices for covered services first. and then all subseguent 
charges until the balance is paid in full. 

9. Allowable finance charges on bad debts described in this section are 
allowable only if the finance charges have been offset as interest 
income. 

History: Effective July 1. 2006. 
General Authority: NDCC 25-01.2-18. 50-06-16 
Law Implemented: NDCC 25-16-10. 50-24.1-01 

75-04-05-15. Depreciation. 

1. The principles of reimbursement for provider costs require that payment 
for services include depreciation on depreciable assets that are used 
to provide allowable services to clients. This includes assets that may 
have been fully or partially depreciated on the books of the provider, but 
are in use at the time the provider enters the program. The useful lives 
of these assets are considered not to have ended and depreciation 
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calculated on the revised extended useful life is allowable. Likewise, 
a depreciation allowance is permitted on assets that are used in a 
normal standby or emergency capacity. Depreciation is recognized as 
an allocation of the cost of an asset over its estimated useful life. If 
any depreciated personal property asset is sold or disposed of for an 
amount different than its undepreciated value, the difference represents 
an incorrect allocation of the cost of the asset to the facility and must 
be included as a gain or loss on the cost report. The facility shall use 
the sale price in computing the gain or loss on the disposition of assets. 

2. Special assessments on land 't'tnicn represent capital improvements, 
sucn as sewers, water, and pavements, snould be eapitali2ed and may 
be depreciated in excess of one thousand dollars paid in a lump sum 
must be capitalized and depreciated. Special assessments not paid in 
a lump sum may be expensed as billed by the taxing authority. 

3. Depreciation methods: 

a. The straight-line method of depreciation must be used. All 
accelerated methods of depreciation, including depreciation 
options made available for income tax purposes, such as those 
offered under the asset depreciation range system, may not be 
used. The method and procedure for computing depreciation must 
be applied on a basis consistent from year to year and detailed 
schedules of individual assets must be maintained. If the books 
of account reflect depreciation different than that submitted on the 
cost report, a reconciliation must be prepared. 

b. For all assets obtained prior to August 1, 1997, depreciation will 
be computed using a useful life of ten years for all items except 
vehicles, which must be four years, and buildings, which must 
be twenty-five years or more. For assets other than vehicles 
and buildings obtained after August 1, 1997, a provider may use 
the American hospital association guidelines as published by the 
American hospital publishing, inc., in "Estimated Useful Lives 
of Depreciable Hospital Assets", revised 4998 2004 edition, to 
determine the useful life or the composite useful life of ten years. 
Whichever useful life methodology is chosen, the provider may 
not thereafter use the other option without the department's prior 
written approval. A useful life of ten years must be used for all 
equipment not identified in the American hospital association 
depreciation guidelines. 

c. A provider acquiring assets as an ongoing operation shall use as a 
basis for determining depreciation: 

(1) The estimated remaining life, as determined by a qualified 
appraiser, for land improvements, buildings, and fixed 
equipment; and 
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(2) (a) A composite rema1n1ng useful life for movable 
equipment, determined from the seller's records; 
or 

(b) The rema1n1ng useful life for movable equipment, 
determined from the seller's records. 

(3) Movable equipment means movable care and support 
services equipment generally used in a facility, including 
equipment identified as major movable equipment in the 
American hospital association depreciation guidelines. 

4. Acquisitions are treated as follows: 

a. If a depreciable asset has, at the time of its acquisition, a historical 
cost of at least one thousand dollars, its cost must be capitalized 
and depreciated in accordance with subdivision b of subsection 3. 
Cost during the construction of an asset, such as architectural , 
consulting and legal fees, interest, etc., should be capitalized as 
a part of the cost of the asset. 

b. Major repair and maintenance costs on equipment or buildings 
must be capitalized if they exceed five thousand dollars per 
project and will be depreciated in accordance with subdivision b of 
subsection 3. 

5. Proper records will provide accountability for the fixed assets and also 
provide adequate means by which depreciation can be computed and 
established as an allowable client-related cost. 

6. The basis for depreciation is the lower of the purchase price or fair 
market value at the time of purchase. 

In the case of a trade-in, fair market value will consist of the sum of the 
book value of the trade-in plus the cash paid. 

7. For depreciation and reimbursement purposes, donated depreciable 
assets may be recorded and depreciated based on their fair market 
value. If the provider's records do not contain the fair market value 
of the donated asset, as of the date of the donation, an appraisal must 
be made. An appraisal made by a recognized appraisal expert will be 
accepted for depreciation. 

8. Provision for increased costs due to the sale of a facility may not be 
made. 

9. Providers which finance facilities pursuant to North Dakota Century 
Code chapter 6-09.6, subject to the approval of the department, may 
elect to be reimbursed based upon the mortgage principal payments 
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rather than depreciation. Once an election is made by the provider, it 
may not be changed without department approval. 

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995; 
August 1, 1997; July 1, 2001; May 1, 2004; July 1, 2006. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 25-16-15, 50-24.1-01 

75-04-05-19. Taxes. 

1. General. Taxes assessed against the provider, in accordance with the 
levying enactments of the several states and lower levels of government 
and for which the provider is liable for payment, are allowable costs. 
Tax expense may not include fines, penalties, or those taxes listed in 
subsection 2. 

2. Taxes not allowable as costs. The following taxes are not allowable 
as costs: 

a. Federal income and excess profit taxes, including any interest or 
penalties paid thereon. 

b. State or local income and excess profit taxes. 

c. Taxes in connection with financing, refinancing, or refunding 
operation, such as taxes in the issuance of bonds, property 
transfers, issuance or transfers of stocks, etc. Generally, these 
costs are either amortized over the life of the securities or 
depreciated over the life of the asset. They are not, however, 
recognized as tax expense. 

d. Taxes from which exemptions are available to the provider. 

e. Taxes on property which is not used in the provision of covered 
services. 

t. Taxes. including sales taxes levied against residents and collected 
and remitted by the provider. 

Q.,. Self-employment (FICA) taxes applicable to persons, including 
individual proprietors. partners, or members of a joint venture. 

History: Effective July 1, 1984; amended effective July 1, 2001; July 1. 2006. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-16-10, 50-24.1-01 

75-04-05-24. Application. 
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1. This chapter will be applied to providers of services to individuals with 
developmental disabilities, except distinct parts of state institutions 
for individuals with developmental disabilities which are certified as 
intermediate care facilities for the mentally retarded, starting the first 
day of a facility's first fiscal year which begins on or after July 1, 
1985; provided, however, that neither this section, nor the effective 
date, shall preclude the application and implementation of some or 
all of the provisions of this chapter through contract or through official 
statements of department policy. Specific sections of this chapter will 
be applied to services provided in distinct parts of state institutions 
for individuals with developmental disabilities which are certified as 
intermediate care facilities for the mentally retarded. The sections of 
this chapter that apply are section 75-04-05-01; subsections 1, 4, 5, 
6, and 7 of section 75-04-05-02; subsections 1, 2, and 3 of section 
75-04-05-08; sections 75-04-05-09, 75-04-05-10, 75-04-05-11 , and 
75-04-05-12; subsections 1 through 10, 12 through 20, 22 through 27, 
29 through 32, 34, 35, 37 through 40, 43, and 45 through 52 of section 
75-04-05-13; sections 75-04-05-13.1, 75-04-05-14, 75-04-05-15, 
75-04-05-16, 75-04-05-17, 75-04-05-18, 75-04-05-19, 75-04-05-20, 
75-04-05-21 , 75-04-05-22, and 75-04-05-23; and subsection 1 of 
section 75-04-05-24. 

2. This chapter will be applied to providers of supported employment 
extended services to individuals with developmental disabilities, mental 
illness, traumatic brain injury, and other severe disabilities, except 
as operated through the human service centers; provided, however, 
that neither this section nor the effective date shall preclude the 
application on and implementation of some or all of the provisions 
of this chapter through contract or through official statement of 
department policy. Effective June 1, 1995, subsections 1 through 3, 
8 through 14, 16 through 18, 20 through 23, 26, and 27 of section 
75-04-05-01 ; section 75-04-05-02; subsecticm 1, subdivisions a 
through c and e through f of subsection 2, and subsections 3 and 4 of 
section 75-04-05-08; subsections 2, 6 through 10, and subdi't'isions a, 
b, and d of subsection 12 of section 75-04-05-09; subsection 1, 
subsection 2, and subdivisions a, h, and i of subsection 3 of section 
75-04-05-10; subdivisions a through f, h, i, and k of subsection 1, 
and subdivisions a through c of subsection 2 of section 75-04-05-11 ; 
subsections 1 and 2, subdivisions a through d, f, and i of subsection 3, 
and subsections 4 through 7 of section 75-04-05-12; subsections 
2 through 10, 43 12 through 53 of section 75-04-05-13; sections 
75-04-05-13.1, 75-04-05-15, 75-04-05-16, 75-04-05-17, 75-04-05-18, 
and 75-04-05-19; and subsections 1, 2, and 5 of section 75-04-05-21 
of this chapter will be applied to supported employment extended 
services, with the following additions: ... 

a:- Nonallowable costs include costs of participation in charitable or 
fraternal organizations; 
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b:- Report forms elesigneel by the elepartment must be useel for annual 
reporting for reimbursement. The statement of buelgeteel costs 
must be submitteel to the elisability services elivision ·.vithin sixty 
elays of the elate of the letter containing the buelget instructions 
pro·tieleel by the elepartment reflecting buelgeteel costs anel units 
of service for establishing an interim rate in the subse~uent year. 
The statement of actual costs must be submitteel on or before 
the last elay of the thirel month following the enel of the facility's 
normal accounting year. The report must contain the actual 
costs, aeljustments for nonallowable costs, anel units of service for 
establishing the final rate; anel 

e:- Re~uests for reconsieleration of the final rate of reimbursement 
establisheel must be submitteel in writing to the elisability services 
elivision 'tvithin ten elays of the elate of the rate notification. 

3. This chapter will be applied to providers of individualized supported 
living arrangements services; provided, however, that neither this 
section nor the effective date shall preclude the application on 
and implementation of some or all of the provisions of this chapter 
through contract or through official statement of department policy. 
Effective June 1, 1995, the following sections apply to the providers 
of individualized supported living arrangements services: sections 
75-04-05-01 , 75-04-05-02, and 75-04-05-08; subdivisions a and h of 
subsection 3 of section 75-04-05-10; subdivisions a through f, h, i, 
and k of subsection 1 and subdivisions a and b of subsection 2 of 
section 75-04-05-11 ; section 75-04-05-12; subsections 1 through 10, 
12 through 14, and 16 through 53 of section 75-04-05-13; sections 
75-04-05-13.1 , 75-04-05-15, 75-04-05-16, 75-04-05-17, 75-04-05-18, 
and 75-04-05-19; subsections 1 through 7 and 9 through 16 of 
section 75-04-05-20; and sections 75-04-05-21, 75-04-05-23, and 
75-04-05-24. The following additions apply only to the providers of 
individualized supported living arrangements services: 

a. Each provider of individualized supported living arrangements 
shall maintain separate revenue records for direct service 
reimbursements and for administrative reimbursement. Records 
must distinguish revenues from the department from all other 
revenue sources. Direct service revenues are: 

(1) Direct service reimbursements from the department; 

(2) Copayment responsibility of an individual receiving 
individualized supported living arrangements services; 
and 

(3) Intended to cover direct service costs. 
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b. Each provider of individualized supported living arrangements 
shall maintain cost records distinguishing costs attributable to the 
department from other cost sources. Private pay client revenues 
and cost records are to be separately maintained from revenue 
and cost records whose payment source is the department. 

c. When direct service reimbursements from the department exceed 
direct service costs attributable to the department by the margin 
established by department policy, payback to the department is 
required. In these situations, the entire overpayment must be 
refunded. 

d. A provider may appeal the department's determination of direct 
costs and reimbursements by requesting a hearing within thirty 
days after the departmental mailing of the payback notification. 

4. This chapter will be applied to providers of family support services; 
provided, however, that neither this section nor the effective date shall 
preclude the application on and implementation of some or all of the 
provisions of this chapter through contract or through official statement 
of department policy. Effective June 1, 1995, the following sections 
apply to providers of family support services: sections 75-04-05-01, 
75-04-05-02, and 75-04-05-08; subdivisions a and h of subsection 3 of 
section 75-04-05-1 0; subdivisions a through f, h, i, and k of subsection 1 
and subdivisions a and b of subsection 2 of section 75-04-05-11 ; section 
75-04-05-12; subsections 1 through 10, 12 through 14, and 16 through 
53 of section 75-04-05-13; sections 75-04-05-13.1. 75-04-05-15, 
75-04-05-16, 75-04-05-17, 75-04-05-18, and 75-04-05-19; subsections 
1 through 7 and 9 through 16 of section 75-04-05-20; and sections 
75-04-05-21 , 75-04-05-23, and 75-04-05-24. The following additions 
apply only to the providers of family support services: 

a. Each provider of family support services shall maintain separate 
revenue records for direct service reimbursements and for 
administrative reimbursements. These cost records must 
distinguish revenues from the department from all other revenue 
sources. Direct service revenues are: 

(1) Direct service reimbursements from the department; and 

(2) Parental copayment responsibility as documented on the 
family support service authorization. 

b. Each provider of family support services shall maintain cost records 
distinguishing costs attributable to the department from other cost 
sources. Private pay client cost records are to be separately 
maintained from cost records for clients whose payment source is 
the department. 
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c. Payback in the form of a refund is required when direct service 
revenues from the department exceed direct service costs 
attributable to the department. 

d. A provider may appeal the department's determination of direct 
costs and reimbursements by requesting a hearing within thirty 
days after the departmental mailing of the payback notification. 

History: Effective July 1, 1984; amended effective July 1, 1984; June 1, 1985; 
June 1, 1995; August 1, 1997; July 1, 2001: July 1. 2006. 
General Authority: NDCC 25-01.2-18, 50-06-16 
law Implemented: NDCC 25-16-10, 50-24.1-01; 34 CFR 363 
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JULY 2006 

CHAPTER 89-07-02 

89-07-02-14. Application for permit. Application for a weather 
modification permit must be made on forms furnished by the board. A properly 
executed application must be submitted to the board by every applicant. The 
application may contain such information as the board deems necessary, and 
must include the following information: 

1. Name and address of the applicant. 

2. Whether a weather modification operational permit issued to the 
applicant in any jurisdiction has ever been suspended or revoked 
or whether there has been refusal to renew such a permit by any 
jurisdiction. If the answer is yes, the circumstances must be explained 
in detail. 

3. If the applicant is a corporation, whether it is licensed to do business in 
North Dakota. 

4. Whether a license has been issued under North Dakota Century Code 
section 61-04.1-14, and if so, the names, addresses, and professional 
license numbers of the controller or controllers. 

5. Whether professional weather modification licenses issued to such 
licensee or licensees in any jurisdiction have ever been suspended or 
revoked or whether there has been refusal to renew such license or 
licenses by any jurisdiction. If the answer is yes, the circumstances 
must be explained in detail. 

6. Whether proof of financial responsibility has been furnished in 
accordance with section 89-07-02-22 and North Dakota Century Code 
section 61-04.1-19. 

7. If the operation will be conducted under a contract, the value of the 
contract. 
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8. If the operation will not be conducted under a contract, an estimate of 
the costs of the operation and information as to how the estimate was 
made. 

9. Whether the applicant has paid the application fee. 

10. Whether the applicant has North Dakota Vt'OFI<er's comper~satioFI 
workforce safety and insurance coverage. 

11. A copy of any promotional and advertising material used in connection 
with negotiations for the contract, if any. 

12. Whether the applicant has furnished a performance bond, as required 
by subsection 4 of section 89-07-02-26. 

13. Whether the applicant has furnished the bid bond, as required by North 
Dakota Century Code section 61-04.1-35. 

14. Whether the applicant has registered all pilots and aircraft to be used 
in the operation for which the permit is sought with the North Dakota 
aeronautics commission. 

15. A complete and detailed operational plan for the operation which 
includes: 

a. The nature and object of the operation. 

b. The legal descriptions of, and a map showing the operations area, 
and the target area. 

c. The approximate starting date of the operation and its anticipated 
duration. 

d. The kind of seeding agent or agents intended for use and the 
anticipated rate of their use. 

e. A list of equipment which will be used and the method or methods 
of seeding for which they will be used. 

f. An emergency shutdown procedure which states conditions under 
which operations will be suspended because of possible danger to 
the public health, safety, and welfare or to the environment. 

g. The means by which the operation plans will be implemented and 
carried out; such as the location of the main operational office 
and any other offices used in connection with the operation, the 
location of such ground equipment as seeding generators, radar 
and evaluation instrumentation, the number and kinds of aircraft 
which will be used and the extent to which weather data will be 
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made available to the licensees; and other personnel carrying out 
the project. 

h. How conduct of the operation will interact with or affect other 
weather modification operations. 

16. The applieatieFI must shew an acceptable plan fer evaluation of the 
operation by the use of surface data reasonably available to the 
applicant. 

47:- Such additional information as will assist the board in deciding whether 
or not to issue the permit. 

History: Effective November 1, 1988: amended effective July 1. 2006. 
General Authority: NDCC 28-32-02, 61-04.1-08(3) 
Law Implemented: NDCC 61-04.1-16 

89-07-02-23. Records. 

1. Daily log. Each permittee shall fill in and retain a daily log of weather 
modification activities for each unit of weather modification apparatus 
used during an operation. Such log must include a record of the 
following information for each day of weather modification operations: 

a. Date of the weather modification activity. 

b. Each aircraft flight track and location of each radar unit during each 
modification mission. Maps may be used. 

c. Local time when modification activity began and ended. For 
intermittent operations, the beginning and ending time of the total 
sequence are acceptable. 

d. Duration of operation of each unit of weather modification 
apparatus, in hours and minutes. 

e. Description of type of modification agent or agents used. 

f. Rate of dispersal of agent during the period of actual operation of 
weather modification apparatus, by hour or other appropriate time 
period. 

g. Total amount of modification agent used. If more than one agent 
was used, report total for each type separately. 

h. Local time when any radar monitoring operations were turned on 
and turned off. 
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i. Type of clouds modified, that is, whether they were stratiform, 
isolated cumuliform, organized cumuliform, or other types of 
clouds. 

j. Remarks indicating such operational problems as equipment 
failure, weather conditions not conducive to successful 
performance of the operation, personnel problems, and the 
like. 

2. Monthly totals. Monthly totals must be kept on the basis of the daily 
logs, listing the total: 

a. Days during month in which operation conducted. 

b. Time of operation. 

c. Amount of each kind of agent used. 

d. Average rate of dispersal of each kind of agent used. 

e. Days of each type of cloud treated. 

f. Duration of operation of each unit of weather modification 
apparatus, in hours and minutes. 

3. Weather reeords. Each permittee shall ebtain and retain cepies of 
all daily precipitatien total recerds available frem the natienal ·weather 
sel'\'ice statiens for the target area. 

4:- Addresses of participants. Each permittee shall keep a roster of the 
names and North Dakota addresses of all employees participating in 
the state on an operation for which a permit has been issued. 

5-: ~ Inspection. Duly authorized agents of the board have the authority to 
enter and inspect any equipment and to inspect any records required 
by this section and to make copies thereof. 

6:- 5. Exempted weather modification activities. All persons conducting 
weather modification activities exempted by the board under the 
provisions of North Dakota Century Code section 61-04.1-12 shall 
record and maintain all of the records required of any permittee by this 
section. 

History: Effective November 1, 1988: amended effective July 1. 2006. 
General Authority: NDCC 28-32-02, 61-04.1-08(3) 
law Implemented: NDCC 61-04.1-08(3) 

89-07-02-24. Reports. 
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1. Monthly. Within ten days after the conclusion of each calendar month, 
each permittee shall submit a written report to the board which must 
include: 

a. A copy of the summary record prepared under subsection 2 of 
section 89-07-02-23. 

b. A copy of the roster of the names and North Dakota addresses of 
all employees participating in state operations which were prepared 
under subsection 2 of section 89-07-02-23. 

c. A copy of the federal iflterim activity report form filed for that 
moflth with the Aatioflal oceaAic afld atmospheric admiflistratiofl 
ifl accorciaAce with the rules adopted Uflder the authority of Public 
La'tt' 92 205. 

6:- A narrative account of the manner in which operations during the 
month did not conform to the operational plan filed in accordance 
with subsection 15 of section 89-07-02-14. 

2. Final. Within thirty days after final completion of any operation, each 
permittee shall file with the board a final report on the operation which 
must include: 

a. Copies of the logs prepared in accordance with subsection 1 
of section 89-07-02-23, copies of the weather records obtai fled 
ifl aceordaAce with subsectiofl 3 of sectiofl 89 07 02 23, afld 
copies of the totals for the entire operational period from the 
monthly summary records prepared under subsection 2 of section 
89-07-02-23, and a narrative summary of permittee activities 
during the operational period. 

b. A copy of the federal final activity report form filed with the national 
oceanic and atmospheric administration in accordance with the 
rules adopted under the authority of Public Law 92-205. 

c. A narrative account of the manner in which the operation did 
not conform to the operational plan filed in accordance with 
subsections 1 through 15 of section 89-07-02-14. 

3. E\'aluation. 'Mthifl sixty days after eompletiofl of afly operatiofl for 
which a permit was issued, each permittee shall file with the board 
a Aarrative evaluatiofl of the operatiofl. The data for this report must 
be assembled afld evaluated ifl accorciaAce with the evaluatiofl plafl 
prepared ifl compliaflee with subsectiofls 1 through 16 of sectiofl 
89 07 02 14. 

4:- Exempted weather modification activities. The board may, in its 
discretion, require persons operating weather modification activities 
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exempted under sections 89-07-02-04 and 89-07-02-05, but who have 
been required to keep records pursuant to this section, to file all or any 
part of such records with the board. 

History: Effective November 1, 1988: amended effective July 1, 2006. 
General Authority: NDCC 28-32-02, 61-04.1-08(3) 
law Implemented: NDCC 61-04.1-08(3) 

89-07-02-26. Award of contracts. 

1. Deviation from technical requirements. Any or all bids may be 
rejected by the board on the basis of technical inadequacy or other 
failure to comply with the specifications included in the request for bids. 

2. Point scoring system to be used. Bidders for weather modification 
operations contracts must be evaluated on the basis of the amount 
of the bid submitted and a system of points allotted to each bidder 
for evaluation criteria established by the board. Sole authority 
for establishment of point values and scoring shall rest with the 
director. Point scores assigned are final and nonnegotiable. Previous 
experience and performance must be a criteria to be considered in 
scoring each bidder. The bidder scoring the lowest cost per point must 
be awarded the contract in accordance with subsection 3. 

3. low bid preference for North Dakota bidders. In awarding any 
contract, the board shall award it to the lowest and best bidder, and 
shall, if all other factors are equal, give that preference for North Dakota 
bidders established by North Dakota Century Code section 44-08-01. 

4. Contractor's bond. Before the board shall award any contract, it 
shall require the contractor to furnish a surety bond for the faithful 
performance of the contract in the an amount ef .YQ..JQ twenty-five 
percent of the contract price, conditioned that the contractor and the 
contractor's agents will, in all respects, faithfully perform all weather 
modification contracts undertaken with the board and will comply with 
all provisions of North Dakota Century Code chapter 61-04.1, this 
chapter, and the contract entered into by the board and the contractor. 
Should the contract involve the erection, repair, or alteration of any 
public improvement, the surety bond must be in the full amount of the 
contract price. 

History: Effective November 1, 1988: amended effective July 1. 2006. 
General Authority: NDCC 28-32-02, 61-04.1-08(3) 
law Implemented: NDCC 44-08-01, 61-04.1-33, 61-04.1-34, 61-04.1-35 
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JULY 2006 

CHAPTER 92-01-02 

92-01-02-02. Claims- Forms. Repealed effective July 1. 2006. All claims 
must be made on a form prescribed and pro't·ided by the organization; however, any 
·.vritten communication to the organization by the claimant which can be reasonably 
construed as a request for benefits is sufficient to satisrt the statutory time limitation. 

History: Amended effective April 1, 1997. 
General Authority: NDGG 6S 02 08 
Law Implemented: NDCG 6S OS 02 

92-01-02-02.1. Temporary partial disability benefits. If, after a 
compensable injury, a claimant cannot return to full-time employment, or returns to 
work at a wage less than that earned at the time of the claimant's first or recurrent 
disability, the claimant is eligible for a temporary partial disability benefit. Pursuant 
to North Dakota Century Code section 65-05-10, the temporary partial disability 
rate is to be fixed by the organization. 

For claims of temporary partial disability benefits asserted against the fund 
when the partial loss of earning power occurred prior to July 1, 1989, benefits 'lt'ill 
be calculated in the following manner: 

1. The temporary partial disability rate is the percentage obtained by 
dividing the claimant's postinjury wages by the claimant's preinjUf)' 
wages. Postinjury wages are 't\'ages earned after the first or recurrent 
disability. Preinjury wages are the wages the claimant was earning at 
the time of the first or recurrent disability·. 

r. The claimant will recei·o'e the above calculated percentage of the 
weekly temporaf)' total disability benefits calculated under North 
Dai<Ota Century Code section 6S OS 09. 

&- The dependency allowance pro·o'ided by North Dakota Century Code 
section 65 OS 08 will be paid at the temporary partial disability rate 
calculated in subsection 1. 
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4:- ff Should the claimant's postinjury earnings equal or exceed ninety 
percent of the claimant's earnings at the time of the first or recurrent 
disability, no benefits will be paid. 

5-: 2. A claimant may earn up to ten percent of the claimant's preinjury wages 
without the bureau organization reducing temporary total disability 
benefits; however, all postinjury wages, from any source, must be 
reported to the organization to determine whether a reduction is 
required. 

6:- If the claimant's failure to report postinjury 'i't'ages results in an 
o·;erpayment of benefits, the claimant shall retune! the o·verpayment 
to the organiza-tion at a rate set by the organiza-tion, or as a reeluction 
from future benefits. 

History: Effective June 1, 1990; amended effective April1, 1997; February 1, 1998.;. 
July 1. 2006. 
General Authority: NDCC 65-02-08, 65-05-10 
law Implemented: NDCC 65-02-08, 65-05-09 

92-01-02-02.3. First report of injury. 

1. An employer's notice of injury filed with the organization pursuant to 
North Dakota Century Code section 65-05-01.4 must be the ~ first 
report of injury form or any other written submission which clearly 
contains at least the following information: 

a. The injured worker's name and address. 

b. The injured worker's social security number. 

c. The employer's name and address. 

d. The employer's workers' compensation account number. 

e. A description of the nature of the injury. 

f. The location where the injury occurred. 

g. A description of how the injury occurred. 

h. A description of the type of work done by the injured worker. 

i. The name and address of the injured worker's medical provider, if 
known. 

j. The names and addresses of any witnesses to the injury, if known. 
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2. Following receipt of the employer's notice of injury, the organization 
shall determine whether a claim has been filed by the injured worker. 
If no claim has been filed, the organization shall notify the injured 
worker by regular mail addressed to the worker at the address given 
by the employer or at the last-known address of the worker that the 
employer's notice has been received and shall inform the worker of the 
filing requirements of North Dakota Century Code section 65-05-01. 

History: Effective January 1, 1996: amended effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-01.4, 65-05-01.5 

92-01-02-11.1. Attorney's fees. Upon receipt of a certificate of program 
completion frorri the office of independent review, fees for legal services provided 
by employees' attorneys and legal assistants working under the direction of 
employees' attorneys will be paid when an administrative order reducing or 
denying benefits is submitted to binding arbitratien, administrative hearing, district 
court, or supreme court and the employee prevails; or when a managed care 
decision is submitted to binding dispute resolution and the employee prevails 
subject to the following: 

1. The organization shall pay attorneys at one hundred fifteen twenty-five 
dollars per hour for all actual and reasonable time other than travel time. 
The organization shall pay attorney travel time at fift)· fi•te .§OOy_ dollars 
per hour. 

2. The organization may pay legal assistants and third-year law students 
or Jaw school graduates who are not licensed attorneys who are 
practicing under the North Dakota senior practice rule acting under 
the supervision of employees' attorneys up to fifty fi¥e ~ dollars per 
hour for all actual and reasonable time other than travel time. The 
organization shall pay travel time at thirty dollars per hour. A "legal 
assistant" means any person with a bachelor's degree, associate's 
degree, or correspondence degree in a legal assistant or paralegal 
program from an accredited college or university or other accredited 
agency, or a legal assistant certified by the national association of 
legal assistants or the national federation of paralegal associations. 
The term may also include a person employed as a paralegal or legal 
assistant who has a bachelor's degree in any field and experience 
working as a paralegal or legal assistant. 

3. Total fees paid by the organization for all legal services in connection 
with a dispute regarding an administrative order may not exceed the 
following: 

a. Except for an initial determination of compensability, twenty percent 
of the additional amount awarded. 
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b. Two thousand three five hundred left dollars, plus reasonable costs 
incurred, following issuance of an administrative order under North 
Dakota Century Code chapter 28-32 reducing or denying benefits, 
for services provided if a hearing request is resolved by settlement 
or amendment of the administrative order before the administrative 
hearing is held. 

c. Fet:tf Five thousand ~ one hundred tweAty dollars, plus 
reasonable costs incurred, if the employee prevails after an 
evidentiary hearing is held. If the employee prevails after an 
evidentiary hearing and the organization wholly rejects the 
recommended decision, and the employee appeals from the 
organization's final order. the organization shall pay attorney's 
fees at a rate of one hundred twenty-five percent of the maximum 
fees specified in subdivisions d and e when the employee prevails 
on appeal. as defined by North Dakota Century Code section 
65-02-08. to the district court or to the supreme court. However. 
the organization may not pay attorney's fees if the employee 
prevails at the district court but the organization prevails at the 
supreme court in the same appeal. 

d. Five thousand et=te seven hundred AiAety eight dollars, plus 
reasonable costs incurred, if the employee's district court appeal 
is settled prior to submission of briefs. sm Seven thousand f'tffle 
six hundred thtfty dollars, plus reasonable costs incurred, if the 
employee prevails after hearing by the district court. 

e. Bgftt Nine thousand fet:ff three hundred thirty two dollars, plus 
reasonable costs incurred, if the employee's North Dakota supreme 
court appeal is settled prior to hearing. Nffie Ten thousand three 
huAdr:ed fifty si" dollars, plus reasonable costs incurred, if the 
employee prevails after hearing by the supreme court. 

f. Si" huAdred sixty dollars, plus reasoAable costs iAcurr:ed, for 
services iA coAAeetioA with biAdiAg arbitratioA, if the employee 
prevails. 

g:- One thousand twe four hundred seveAty oAe dollars, plus 
reasonable costs incurred, if the employee requests binding 
dispute resolution and prevails. 

ft. .9.:. Fet:tf Five hundred fet:ty dollars for review of a proposed settlement, 
if the employee to whom the settlement is offered was not 
represented by counsel at the time of the offer of settlement. 

f:. h. Should a settlement or order amendment offered during the OIR 
process be accepted after the OIR certificate of completion has 
been issued, no attorney's fees are payable. This contemplates 
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not only identical offers and order amendments but those which 
are substantially similar. 

4. The maximum fees specified in subdivisions b, c, d, and e of 
subsection 3 include all fees paid by the organization to one or 
more attorneys, legal assistants, law students, and law graduates 
representing the employee in connection with the same dispute 
regarding an administrative order at all stages in the proceedings. A 
"dispute regarding an administrative order" includes all proceedings 
subsequent to an administrative order, including hearing, judicial 
appeal, remand, an order resulting from remand, and multiple matters 
or proceedings consolidated or considered in a single proceeding. 

5. All time must be recorded in increments of no more than six minutes 
(one-tenth of an hour). 

6. If the organization is obligated to pay the employee's attorney's fees, 
the attorney shall submit to the organization a final statement upon 
resolution of the matter. All statements must show the name of the 
employee, claim number, date of the statement, the issue, date of each 
service or charge, itemization and a reasonable description of the legal 
work performed for each service or charge, time and amount billed for 
each item, and total time and amounts billed. The employee's attorney 
must sign the fee statement. The signature of the attorney constitutes 
a certificate by the attorney that the attorney has not sought or obtained 
payment, and will not seek payment of any fees or costs from the 
employee relative to the same dispute regarding an administrative 
order. The organization may deny fees and costs that are determined 
to be excessive or frivolous. 

7. The following costs will be reimbursed: 

a. Actual postage, if postage exceeds three dollars per parcel. 

b. Actual toll charges for long-distance telephone calls. 

c. Copying charges, at twenty eight cents per page. 

d. Mileage and other expenses for reasonable and necessary travel. 
Mileage and other travel expenses, including per diem, must be 
paid in the amounts that are paid state officials as provided by 
North Dakota Century Code sections 44-08-04 and 54-06-09. 
Out-of-state travel expenses may be reimbursed only if approval 
for such travel is given, in advance, by the organization. 

e. Other reasonable and necessary costs, not to exceed one hundred 
fifty dollars. Other costs in excess of one hundred fifty dollars 
may be reimbursed only upon agreement, in advance, by the 
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organization. Costs for typing and clerical or office services will 
not be reimbursed . 

8. The following costs will not be reimbursed: 

a. Facsimile charges. 

b. Express mail. 

c. Additional copies of transcripts. 

d. Costs incurred to obtain medical records. 

e. On-line computer-assisted legal research. 

f. Copy charges for documents provided by the organization. 

The organization shall reimburse court reporters for mileage and other expenses, 
for reasonable and necessary travel , in the amounts that are paid state officials as 
provided by North Dakota Century Code sections 44-08-04 and 54-06-09. 

History: Effective June 1, 1990; amended effective November 1, 1991 ; January 1, 
1994; January 1, 1996; May 1, 2000; May 1, 2002; July 1, 2004: July 1. 2006. 
General Authority: NDCC 65-02-08, 65-02-15 
Law Implemented: NDCC 65-02-08, 65-02-15, 65-10-03 

92-01-02-14. Procedure for penalizing employers accounts for failure 
to pay premium or failure to submit payroll reports. 

1. The organization shall bill each employer annually for premiums as 
provided by North Dakota Century Code chapter 65-04. If an employer 
has an open account with the organization, the organization sflaH may 
send to the employer annually a form on which the employer shall report 
payroll expenditures from the preceding payroll year. An electronic 
report of payroll information in a format approved by the organization 
is acceptable. The employer shall complete the report and send it to 
the organization either by regular mail or electronic transmission. The 
report must be received by the organization by the last day of the month 
following the expiration date of the employer's payroll period. The 
organization shall consider an unsigned or incomplete submission to 
be a failure or refusal to furnish the report. The organization shall send 
the first billing statement approximately fifteen days after the report is 
received by the organization, to the employer by regular mail to the 
employer's last-known address or by electronic transmission. The first 
billing statement must identify the amount due from the employer and 
the payment due date. The statement must explain the installment 
payment option. 
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2. The payment due date for an employer's account is thirty days from the 
date of billing indicated on the premium billing statement. 

3. If the organization does not receive full payment or the m1mmum 
installment payment indicated on the premium billing statement, on or 
before the payment due date, the organization shall send a second 
billing statement. This second statement must identify the amount due 
from the employer and the penalties to which the employer may be 
subjected under this section and North Dal<ota Century Code chapter 
65 04. 

4. If the minimum installment payment remains unpaid thirty days after the 
organization sends the second billing statement to the employer, the 
organization shall notify the employer by regular mail to the employer's 
last-known address or by electronic transmission that: 

a. The employer is in default and may be assessed a penalty of two 
hundred fifty dollars plus two percent of the amount of premium, 
penalties, and interest in default; 

b. The employer's account has been referred to the collections unit of 
the policyholder services department; and 

c. Workforce safety and insurance may cancel the employer's 
account. 

5. The organization may extend coverage by written binder if the 
organization and the employer have agreed in writing to a payment 
schedule on a delinquent account. If the employer is in default of the 
agreed payment schedule, however, that employer is not insured. 

6. If the employer's payroll report is not timely received by the organization, 
the organization shall notify the employer, by electronic transmission or 
regular mail addressed to the last-known address of the employer; of 
the delinquency of the report and. The notification must indicate that 
the organization may assess a penalty of .YJLtQ two thousand dollars 
against the employer's account. 

7. If the payroll report is not received within forty-five days following the 
expiration of the employer's payroll year, the organization shall assess 
a penalty of fifty dollars. The organization shall notify the employer 
by electronic transmission or regular mail addressed to the employer's 
last-known address that the employer is uninsured. 

8. At any time after sixty days following the expiration of the employer's 
payroll year, when the employer has failed to submit a payroll report, 
the organization may bill the employer at the wage cap per employee 
using the number of employees reported per rate classification 
from a previous year of actual or estimated payroll reported to the 
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organization. The organization may also bill an employer account 
using data obtained from job service North Dakota to bill an employer 
who has failed to submit a payroll report. An employer whose premium 
has been calculated under this subsection may submit actual wages 
on an employer payroll report for the period billed and the organization 
shall adjust the employer's account. The organization may also cancel 
the employer's account. 

9. If the organization receives an employer payroll report more than sixty 
days after the expiration of the employer's payroll period, the employer's 
premium billing due date is fifteen days following the expiration of the 
employer's payroll period. Any employer account billed without benefit 
of the employer payroll report has a premium billing due date which is 
fifteen days following the expiration of the employer payroll's employer's 
payroll year. 

10. If the employer does not have an open account with the organization, 
the organization shall select an employer account number and shall 
send the employer a payroll report form an application for coverage by 
regular mail or by electronic transmission. The organization shall notify 
the employer of the penalties provided by North Dakota Century Code 
chapter 65-04 and this section. 

11. The employer shall submit the completed payroll report within fifteen 
days of the organization's request. The organization shall consider an 
unsigned or incomplete submission to be a failure or refusal to furnish 
the report. If the payroll report is not timely received by the organization, 
the organization may assess a penalty of up to two thousand dollars and 
shall notify the employer that the employer is uninsured. 

History: Effective June 1, 1990; amended effective January 1, 1994; January 1, 
1996; May 1, 2002; March 1, 2003; July 1, 2006. 
General Authority: NDCC 65-02-08, 65-04-33 
Law Implemented: NDCC 65-04-33 

92-01-02-17. Reporting payroll for period of noncompliance. If the 
noncompliance period of a new account is less than twelve months, the follo•tving 
procedure will apply: The payroll will be prorated organization must prorate the 
payroll based on a basis of the maximum of one-twelfth of the statutory payroll cap 
per month per employee, per month, for the period of time involved. If the safafy 
-paid- payroll is less than the amouRt of one-twelfth of the statutory payroll cap per 
employee, per month, the full amount is reportable. An account in noncompliance 
is uninsured until a completed application for workers' compensation insurance 
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coverage pursuant to North Dakota Century Code chapter 65 04 is received by 
the organization and the premium is paid. 

History: Effective June 1, 1990; amended effective January 1, 1994; January 1, 
1996; May 1, 2002; July 1, 2004: July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-09-01 

92-01-02-18. Experience rating system. The following system is 
established for the experience rating of risks of employers contributing to the fund : 

1. Definitions. In this section, unless the context otherwise requires: 

a. "Five-year losses" means the total sum of ratable losses accrued 
on claims occurring during the first five of the six years immediately 
preceding the premium year being rated. 

b. "Five-year payroll" means the total sum of limited payroll reported 
for the first five of the six years immediately preceding the premium 
year being rated. 

c. "Five-year premium" means the total sum of earned premium for 
the first five of the six years immediately preceding the premium 
year being rated. 

d. "Manual premium" means the actual premium, prior to any 
experience rating, for the premium year immediately preceding the 
premium year being rated for claims experience. 

2. An employer's account is not eligible for an experience rating until the 
account has completed three consecutive twelve-month payroll periods 
and has developed aggregate manual premiums of at least twenty-five 
thousand dollars for the rating period used in developing the experience 
modification factor. 

3. For accounts with ratable manual premium of twenty-five thousand 
dollars or more: 

a. The experience rating must be applied prior to the inception of each 
premium year for all eligible accounts. A claim is deemed to occur 
in the premium year in which the injury date occurs. 

b. The experience modification factor (EMF) to be applied to the 
current estimated portion of an employer's payroll report is 
computed as follows: 

(1) Calculate the actual primary losses (~) . which consist of 
the sum of those five-year losses, comprising the first ten 
thousand dollars of each individual claim. 
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(2) Calculate the actual excess losses (Ae), which consist of 
the sum of those five-year losses in excess of the first ten 
thousand dollars of losses of each individual claim. 

(3) Calculate the total expected losses (Et), which are 
determined by adding the products of the actual payroll 
for each year of the five-year payroll times the class 
expected loss rate for each year. The class expected loss 
rates, taking into consideration the hazards and risks of 
various occupations, must be those contained in the most 
recent edition of workforce safety and insurance summary 
of expected loss rates and information, which is hereby 
adopted by reference and incorporated within this subsection 
as though set out in full. 

(4) Calculate the expected excess losses (Ee), which are 
determined by adding the products of the actual payroll for 
each year of the five-year payroll times the class expected 
excess loss rates. The class expected excess loss rates, 
taking into consideration the hazards and risks of various 
occupations, must be those contained in the most recent 
edition of workforce safety and insurance summary of 
expected loss rates and information, which is hereby 
adopted by reference and incorporated within this subsection 
as though set out in full. 

(5) Calculate the "credibility factor" (Z) which is the quotient of the 
total expected losses divided by the sum of the total expected 
losses plus one million dollars. 

(6) The experience modification factor is then calculated as 
follows: 

(a) Add the actual primary losses to the product of the 
actual excess losses times the credibility factor. 

(b) To this sum add the product of the expected excess 
losses times the difference between one dollar and the 
credibility factor. 

(c) To this sum add twenty thousand dollars. 

(d) Divide this total sum by the sum of the total expected 
losses plus twenty thousand dollars. 

The resulting quotient is the experience modification factor 
to be applied in calculating the estimated premium for the 
current payroll year. 
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(7) The formula for the above-mentioned calculation is as 
follows: 

A + (Z X A) + [(1.00- Z) x E] + $20,000.00 
p e e 

EMF = ------------------------------- ------------------
Et + $20,000.00 

4-:- AecouAts that fall below the eligibility staAderd for experieAce ratiAg may 
be eligible for a loss free credit. The rating period aAd ratable losses 
used to determiAe eligibility for the loss free credit will be coAsisteAt 
with that used for the experieAce retiAg program. The amouAt of the 
credit will be determiAed aAAually iA coAjuAetioA with the developmeAt 
of experieAce retiAg expected loss rates for the prospective cmrerage 
period. 

History: Effective June 1, 1990; amended effective July 1, 1993; July 1, 1994; 
April 1, 1997; July 1, 2001; July 1. 2006. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-01 

92-01-02-18.1. Application of discount to experience rate for employers 
establishing operations in this state. If an employer who is beginning operations 
in this state can prove that for similar operations in another jurisdiction the employer 
received an experience-rate-based discount on workers' compensation premiums 
in that jurisdiction, the organization may discount that employer's premium in this 
state. The employer must be setting up a permanent operation and the discount 
must be part of an economic development package. The discount will be applied 
retrospectively after a successful one year of participatioA withiA the orgaAizatioA's 
risk managemeAt program. Premium discounts for the employer's second through 
fourth years of operation in this state will be retrospectively based on the employer's 
most recent out-of-state experience rate BAd coAtiAued successful partieipatioA 
within the orgaAizatioA's risl< maAagemeAt program. Premiums for the employer's 
fifth year of operation in this state will be based on the applicable experience rating 
programs in this state. The out-of-state employer discount may not exceed the 
maximum allowable discount under the organization's experience rating plans. An 
employer who self-insured in another jurisdiction is not eligible for the discount. 

History: Effective April 1, 1997; amended effective May 1, 2002: July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01, 65-04-17 

92-01-02-20. Classification of employments - Premium rates. 
Classifications and premium rates must be those classifications contained in 
the documents entitled "Classification Manual" and "Workforce Safety and 
Insurance Rates". When classifying employment or assigning a premium rate, the 
organization must use the edition of the manuals in effect during the policy period 
in which the premium is incurred. 
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Premium rates must be adjusted annually as recommended by the 
organization's actuaries based upon the criteria found in North Dakota Century 
Code section 65-04-01 . 

The miflimum premium charge fer all aeeouflts is ofle hufldred tweflty five 
dollars per year. 

History: Effective June 1, 1990; amended effective July 1, 1990; July 1, 1991 ; 
July 1, 1992; July 1, 1993; July 1, 1994; July 1, 1996; May 1, 2002: July 1, 2006. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NDCC 65-04-01 

92-01-02-24. Rehabilitation services. 

1. When an employment opportunity suited to an employee's education, 
experience, and marketable skills is identified within thirty-five miles 
[56.33 kilometers] from the employee's home, the appropriate priority 
option must be identified as return to related occupation in the local job 
pool under subdivision e of subsection 4 of North Dakota Century Code 
section 65-05.1-01, and relocation expense under subsection 3 of North 
Dakota Century Code section 65-05.1-06.1 may not be paid. 

2. The organization may award services to move an employee's 
household where the employee has actually located work under 
subdivision e of subsection 2 of North Dakota Century Code section 
65-05.1-06.1 only when the employee identifies the job the employee 
will perform, the employee's employer, and the employee's destination. 
A relocation award must be the actual cost of moving the household 
to the location where work has been obtained. A minimum of two bids 
detailing the costs of relocation must be submitted to the organization 
for approval prior to incurring the cost. The organization shall pay 
per diem expenses, as set forth under subsection 2 of North Dakota 
Century Code section 65-05-28, for the employee only. Reimbursement 
for mileage expenses may not be paid for more than one motor vehicle. 

3. When the rehabilitation award is short term or loflg term traifliflg for 
retraining, the organization shall pay the actual cost of books, tuition, 
and school supplies required by the school. The school must provide 
documentation of the costs necessary for completion of the program 
in which the employee is enrolled. Reimbursable school costs may 
not exceed those charged to other students participating in the same 
program. The award for school supplies may not exceed twenty-five 
dollars per quarter or thirty dollars per semester unless the employee 
obtains prior approval of the organization by showing that the expenses 
are reasonable and necessary. A rehabilitation award for short term 
or loflg term traifliflg retraining may include tutoring assistance to 
employees who require tutoring to maintain a passing grade. Payment 
of tutoring services will be authorized when these services are not 
available as part of the training program. The award for tutoring 
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services may not exceed the usual and customary rate established by 
the school. Expenses such as association dues or subscriptions may 
be reimbursed only if that expense is a course requirement. 

4. An award for short term or long term training retraining which includes 
an additional twenty-five percent wage-loss allowance to maintain 
two domiciles as provided in subdivision b of subsection 2 of North 
Dakota Century Code section 65-05.1-06.1 may continue only while the 
employee is actually enrolled or participating in the training program, 
and is actually maintaining two domiciles. 

5. An employee who is required to be in attendance at a training facility 
for at least three days a week is determined to be attending on a daily 
basis for purposes of determining eligibility for the twenty-five percent 
second domicile allowance. 

6. An award of a specified number of weeks of training means training must 
be completed during the specified period of weeks, and rehabilitation 
benefits may be paid only for the specified number of weeks of training. 

7. The organization may reimburse an employee's travel and personal 
expenses for attendance at an adult learning center or skill 
enhancement program at the request of the employee and upon 
the approval of the claims analyst. All claims for reimbursement must 
be supported by the original vendor receipt and must be submitted 
within one year of the date the expense was incurred. The organization 
shall reimburse these expenses at the rates in effect on the date of 
travel or the date the expense was incurred at which state employees 
are paid per diem and mileage, or reimburse the actual cost of meals 
and lodging plus mileage, whichever is less. Mileage calculations will 
be based upon atlas or map mileage from city limit to city limit and 
will not include intracity mileage. The organization may not reimburse 
mileage or travel expenses when the distance traveled is less than fifty 
miles one way, unless the total mileage in a calendar month equals or 
exceeds two hundred miles. 

History: Effective November 1, 1991; amended effective January 1, 1996; Apri11, 
1997; February 1, 1998; May 1, 2002: July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05.1 

92-01-02-25. Permanent impairment evaluations and disputes. 

1. Definitions: 

a. Amputations and loss as used in subsection 11 of North Dakota j Century Code section 65-05-12.2. 
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"Amputation of a thumb" means disarticulation at the metacarpal 
phalangeal joint. 

"Amputation of the second or distal phalanx of the thumb" means 
disarticulation at or proximal to the interphalangeal joint. 

"Amputation of the first finger'' means disarticulation at the 
metacarpal phalangeal joint. 

"Amputation of the middle or second phalanx of the first finger'' 
means disarticulation at or proximal to the proximal interphalangeal 
joint. 

"Amputation of the third or distal phalanx of the first finger'' means 
disarticulation at or proximal to the distal interphalangeal joint. 

"Amputation of the second finger" means disarticulation at the 
metacarpal phalangeal joint. 

"Amputation of the middle or second phalanx of the second finger" 
means disarticulation at or proximal to the proximal interphalangeal 
joint. 

"Amputation of the third or distal phalanx of the second finger" 
means disarticulation at or proximal to the distal interphalangeal 
joint. 

"Amputation of the third finger" means disarticulation at the 
metacarpal phalangeal joint. 

"Amputation of the middle or second phalanx of the third finger" 
means disarticulation at or proximal to the proximal interphalangeal 
joint. 

"Amputation of the fourth finger'' means disartriculation at the 
metacarpal phalangeal joint. 

"Amputation of the middle or second phalanx of the fourth finger" 
means disarticulation at or proximal to the proximal interphalangeal 
joint. 

"Amputation of the leg at the hip" means disarticulation at or distal 
to the hip joint (separation of the head of the femur from the 
acetabulum). 

"Amputation of the leg at or above the knee" means disarticulation 
at or proximal to the knee joint (separation of the femur from the 
tibia). 
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"Amputation of the leg at or above the ankle" means disarticulation 
at or proximal to the ankle joint (separation of the tibia from the 
talus). 

"Amputation of a great toe" means disarticulation at the metatarsal 
phalangeal joint. 

"Amputation of the second or distal phalanx of the great toe" means 
disarticulation at or proximal to the interphalangeal joint. 

"Amputation of any other toe" means disarticulation at the 
metatarsal phalangeal joint. 

"Loss of an eye" means enucleation of the eye. 

b. "Maximum medical improvement" means the injured employee's 
recovery has progressed to the point where substantial further 
improvement is unlikely, based on reasonable medical probability 
and clinical findings indicate the medical condition is stable. 

c. "Medical dispute" means an employee has reached maximum 
medical improvement in connection with a work injury and has been 
evaluated for permanent impairment, and there is a disagreement 
between doctors arising from the evaluation that affects the 
amount of the award. It does not include disputes regarding proper 
interpretation or application of the American medical association 
guides to the evaluation of permanent impairment, fifth edition. 

d. "Potentially eligible for an impairment award" means the medical 
evidence in the claim file indicates an injured employee has 
reached maximum medical improvement and has a permanent 
impairment caused by the work injury that will likely be in excess 
of fifteen percent whole body. 

e. "Treating doctor" means a doctor of medicine or osteopathy. 
chiropractor. dentist. optometrist. podiatrist. or psychologist acting 
within the scope of the doctor's license who has physically 
examined or provided direct care or treatment to the injured 
employee. 

2. Permanent impairment evaluations must be performed in accordance 
with the American medical association guides to the evaluation of 
permanent impairment, fifth edition, and modified by this section. All 
permanent impairment reports must include the opinion of the doctor 
on the cause of the impairment and must contain an apportionment if 
the impairment is caused by both work-related and non-work-related 
injuries or conditions. 
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3. The organization shall establish a list of medical specialists within the 
state who have the training and experience necessary to conduct an 
evaluation of permanent impairment. The organization may include in 
the list medical specialists from other states if there is an insufficient 
number of specialists in a particular specialty within the state who agree 
to be listed. When an employee requests an evaluation of impairment, 
the organization shall schedule an evaluation with a physician from 
the list. The organization may not schedule a permanent impairment 
evaluation with the employee's treating doctor. The organization and 
employee may agree to an evaluation by a physician not on the current 
list. In the event of a medical dispute, the organization shall furnish the 
list of appropriate specialists to the employee. The organization and the 
employee, if they cannot agree on an independent medical specialist, 
shall choose a specialist by striking names of medical specialists from 
the appropriate specialty until a name is chosen. 

4. Upon receiving a permanent impairment rating report from the doctor, 
the organization shall audit the report and shall issue a decision 
awarding or denying permanent impairment benefits. 

5. A permanent impairment award may not include a rating due solely to 
pain, including chronic pain; chronic pain syndrome; pain that is rated 
under section 13.8, table 13-22, or chapter 18 of the American medical 
association guides to the evaluation of permanent impairment, fifth 
edition; or pain beyond the pain associated with injuries and illnesses 
of specific organ systems rated under other chapters of the fifth edition. 

6. Permanent mental and behavioral disorder impairment ratings. 

a. Any physician determining permanent mental or behavioral 
disorder impairment shall: 

(1) Include in the rating only those mental or behavioral disorder 
impairments not likely to improve despite medical treatment; 

(2) Use the instructions contained in the American medical 
association guides to the evaluation of permanent 
impairment, fifth edition, giving specific attention to: 

(a) Chapter 13, "central and peripheral nervous system"; 
and 

(b) Chapter 14, "mental and behavioral disorders"; and 

(3) Complete a full psychiatric assessment following the 
principles of the American medical association guides 
to the evaluation of permanent impairment, fifth edition, 
including: 
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(a) A nationally accepted and validated psychiatric 
diagnosis made according to established standards of 
the American psychiatric association as contemplated 
by the American medical association guides to the 
evaluation of permanent impairment, fifth edition; and 

(b) A complete history of the impairment, associated 
stressors, treatment, attempts at rehabilitation , and 
premorbid history and a determination of causality and 
apportionment. 

b. If the permanent impairment is due to organic deficits of the 
brain and results in disturbances of complex integrated cerebral 
function, emotional disturbance, or consciousness disturbance, 
then chapter 13, "central and peripheral nervous system", 
must be consulted and may be used, when appropriate, with 
chapter 14, "mental and behavioral disorders". The same 
permanent impairment may not be rated in both sections. The 
purpose is to rate the overall functioning, not each specific 
diagnosis. The impairment must be rated in accordance with the 
"permanent mental impairment rating work sheet" incorporated as 
appendix A to this chapter. 

c. The permanent impairment report must include a written summary 
of the mental evaluation and the "report work sheet" incorporated 
as appendix A to this chapter. 

d. If other work-related permanent impairment exists, a combined 
whole-body permanent impairment rating may be determined. 

History: Effective November 1, 1991; amended effective January 1, 1996; April 1, 
1997; May 1, 1998; May 1, 2000; May 1, 2002; July 1, 2004: July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-12.2 

92-01-02-26. Binding arbitration. Repealed effective July 1, 2006. Binding 
arbitration under North DaiEOta Century Code section S6 02 16 is governed by this 
section. 

+. The organization will contract with one or more qualified arbitrators to 
provide arbitration services. Qualified arbitrators are individuals who: 

a:- Are members of the American arbitration association with 
experience in adjudicating ~tvorlmrs ' compensation matters; or 

6:- Are qualified based upon substantial experience, training, 
education, fair judgment, independence, and neutrality. If the 
organization contracts with more than one qualified arbitrator 
under this subsection, arbitrators will be placed on a register and 
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selectioA will be sequeAtial from tAe top Aame OA tAe register OA a 
retatiAg basis. 

~ 0Ae qualified arbitrator sAall Rear aAd decide a dispute. TAe arbitrator 
may be cAaAged oAiy by order of tAe arbitrator upoA a sAo·wiAg of 
geed cause preseAted to tAe arbitrator by tAe requestiAg party at least 
fourteeA days before tAe AeariAg. 

-3-: TAe ergaAizatioA sAall seAd by regular mail BA arbitratioA iAformatieA 
form to a party requestiAg receAsideratieA requiriAg biAdiAg arbitratieA 
uAder NertA Dakota CeAtury Cede seetioA 65 02 15 aAd to BAY otAer 
party to tAe claim. TAe requestiAg party sAall submit a completed 
form to tAe orgaAizatioA witAiA tAirty days of tAe date tAe form ·.·.·as 
mailed. A AOArequestiAg party also may submit a completed form to 
tAe ergaAizatioA ·witAiA tAirty days of tAe date tAe form was mailed. TAe 
orgaAizatioA sAall submit completed forms tAat v.·ere timely submitted 
to tAe arbitrator BAd sAall request BA arbitratieA AeariAg date. TAe 
arbitrator ·.viii Aotif)· tAe parties BAd tAe ergaAizatieA of tAe time aAd 
place of tAe arbitratieA AeariAg. No pleadiAgs etAer tABA tAe form are 
required. A court reporter is Act required to tal<e testimeAy. TAe parties 
BAd tAe ergaAizatieA may appear \'t'itAeut ceuAsel. 

4:----&:- 'NitAess fees BAd mileage are paid by tAe party or ergaAizatioA 
at 't't'Aose request tAe witAess appears. TAe arbitrator may order 
tAe orgaAizatioA, for good cause, to pay statutory witAess fees a Ad 
e~peAses fer a party's lay witAess upoA writteA applicatieA of a 
~ 

b:- TAe arbitratieA AeariAg must be Aeld iA tAe ceuAty wAere tAe iAjury 
occurred or iA tAe couAty wAere tAe requestiAg part)· resides. If tAe 
requestiAg party resides out of state, tAe arbitratieA AeariAg must 
be Aeld iA Bismarcl<, NertA Dakota. TAe locatioA of tAe AeariAg 
may be cAaAged by agreemeAt of tAe participatiAg parties aAd 
tAe ergaAizatioA. HeariAgs may be ceAdueted by coAfereAce call, 
BAd BAY witAess may testify by coAfereAce call. HeariAgs may be 
recorded by BAY party or tAe ergaAizatioA. 

e:- \'\/itAesses must be swam. TAe arbitrator may subpeeAa witAesses 
or decumeAts upeA request of a party or tAe orgaAizatioA. If tAe 
witAess or documeAts are Act fortAcomiAg, tAe part)·, ergaAizatieA, 
or arbitrator may seel< aA order of tAe district court to compel tAe 
decumeAts to be submitted, or tAe witAess to testify as pre·tided iA 
subsectioA 7 of NortA Dakota CeAtury Code seetieA 28 32 09. 

6:- TAe arbitrator may BAAOUAce a decisieA prier to adjoumiAg tAe 
AeariAg. FellewiAg tAe close of tAe AeariAg, tAe arbitrator sAall 
issue a \'t'FitteA decisieA. TAe arbitrator sAall sigA tAe decisioA aAd 
serve it eA all parties BAd tAe ergaAizatieA by certified mail. 
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e:- Any party· or the organization may request reconsideration upon 
vt'ritten application filed with the arbitrator and served on the 
other party and the organization within ten days of service of the 
arbitrator's decision. The arbitrator may deny the request with 
explanation, issue an amended decision, or order that the hearing 
be reopened for submission of additional e·tidence or briefs. 

f.. There may not be any discovery except by the consent of the 
parties and the organization. 

g:- If any party· fails to appear at a hearing after proper notice under 
subsection 3, the arbitrator shall proceed with the hearing and shall 
issue a decision based on the record and evidence adduced at the 
hearing and the party failing to appear has 't't'aived the right to testify 
and to present other relevant evidence. 

5:- To determine whether the amount in dispute is greater than three 
thousand dollars, the organization shall deduct any amount awarded 
in connection with the issue in dispute from the total amount allegedly 
due the injured worl(er. If the difference is three thousand dollars or 
less, the dispute o't·er the amount allegedly due the injured wori<Cr is 
properly in the arbitration process. If the ultimate amount in dispute is 
not certain and could exceed three thousand dollars, the dispute will be 
resolved through the administrative hearing process pursuant to North 
Dai(Qta Century Code chapter 28 32. 

History: Effective No·tember 1, 1991; amended effective January 1, 1994; 
January 1, 1996; April 1, 1997. 
General Authority: NDCC 28 32 05, 28 32 05.1, 65 02 08 
Law Implemented: NDCC 65 02 15 

92-01-02-29.1. Medical necessity. 

1. A medical service or supply necessary to diagnose or treat a 
compensable injury, which is appropriate to the location of service, is 
medically necessary if it is widely accepted by the practicing peer group 
and has been determined to be safe and effective based on published, 
peer-reviewed, scientific studies. 

2. Services that present a hazard in excess of the expected medical 
benefits are not medically necessary. Services that are controversial, 
obsolete, experimental, or investigative are not reimbursable unless 
specifically preapproved or authorized by the organization. Requests 
for authorization must contain a description of the treatment and the 
expected benefits and results of the treatment. 

3. The organization will not authorize or pay for the following treatment: 
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a. Massage therapy or acupuncture unless specifically preapproved 
or otherwise authorized by the organization. Massage therapy 
must be provided by a licensed physical therapist. licensed 
occupational therapist. licensed chiropractor. or licensed massage 
therapist. 

b. Chemonucleolysis; acupressure; reflexology; rolfing; injections 
of colchicine except to treat an attack of gout precipitated by 
a compensable injury; injections of chymopapain; injections 
of fibrosing or sclerosing agents except where varicose veins 
are secondary to a compensable injury; synvisc injections; 
viscosupplementation injections; and injections of substances 
other than cortisone, anesthetic, or contrast into the subarachnoid 
space (intrathecal injections). 

c. Treatment to improve or maintain general health (i.e., prescriptions 
or injections of vitamins, nutritional supplements, diet and weight 
loss programs, programs to quit smoking) unless specifically 
preapproved or otherwise authorized by the organization. 
Over-the-counter medications may be allowed in lieu of 
prescription medications when approved by the organization and 
prescribed by the attending doctor. Dietary supplements, including 
minerals, vitamins, and amino acids are reimbursable if a specific 
compensable dietary deficiency has been clinically established in 
the claimant. Vitamin B-12 injections are reimbursable if necessary 
because of a malabsorption resulting from a compensable 
gastrointestinal disorder. 

d. Articles such as beds, hot tubs, chairs, Jacuzzis, vibrators, heating 
pads, home furnishings, waterbeds, exercise equipment, cold 
packs, and gravity traction devices are not compensable except at 
the discretion of the organization under exceptional circumstances. 

History: Effective January 1, 1994; amended effective October 1, 1998; January 1, 
2000; May 1, 2002; July 1, 2004: July 1, 2006. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-30. Medical services. 

1. Medical services. 

a. Medical services that are not medically necessary are not 
reimbursable. 

b. Frequency and extent of treatment may not be more than the 
nature of the injury or process of recovery requires, and must be 
provided in accordance with utilization and treatment standards as 
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prescribed by the organization or the managed care vendor. The 
organization may require evidence of the efficacy of treatment. 

2. Medical services may be reimbursed only when provided according to 
a written treatment plan. A copy of the treatment plan, signed by the 
attending medical service provider, must be provided to the organization 
within fourteen days of beginning the treatment or within fourteen days 
of learning that the treatment is claimed to be work-related , whichever 
occurs later. However, a treatment plan is not required for a short course 
of treatment consisting of one or two visits. 

3. For purposes of this section, a treatment plan must include: 

a. Objectives, including the degree of restoration anticipated. 

b. Measurable goals. 

c. Modalities and specific therapies to be used. 

d. Frequency and duration of treatments to be provided. 

e. Condition of the claimant which may require periodic modification 
of the plan of care based on: 

(1) Improvements in the claimant's status. 

(2) Failure of the claimant to improve as expected. 

(3) Intervention of care rendered, including education of the 
claimant, when appropriate. 

(4) Specific operative reports, test results, and consultation 
reports. 

4. The cost of preparing a written treatment plan and supplying progress 
notes under this section is included in the fee for the medical service. 

5. The treatment plan requirements of this section may be modified or 
waived by the organization. 

6. X-ray films must be of diagnostic quality. Billings for x-rays are not 
reimbursable without a report of the findings. Upon request of either 
the organization or the managed care vendor, original x-ray films must 
be forwarded to the organization or the managed care vendor. Films 
must be returned to the vendor. A reasonable charge may be made for 
the costs of delivery of films. 

7. URiess the erderiRg physiciaR states "dispeRse as writteR", a A generic 
brand of therapeutic equivalence must be dispensed, provided the 
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generic bf8ftd medication costs less. If the injured worker does not 
accept the generic equivalent at a lower price, the injured worker is 
responsible for the cost difference between the generic and brand 
name prescription medication. A branded eguivalent of a generically 
available medication reguires prior approval by the organization and 
will be covered only when documentation exists that the injured worker 
developed an adverse response to the generic medication. 

History: Effective January 1, 1994; amended effective October 1, 1998; January 1, 
2000; May 1, 2002: July 1. 2006. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-33. Utilization review and quality assurance. The organization 
has instituted a program of utilization review and quality assurance to monitor and 
control the use of health care services. 

1. Prior authorization for services must be obtained from the organization 
or its managed care vendor at least twenty-four hours or the next 
business day in advance of providing certain medical treatment, 
equipment, or supplies. Medical services requiring prior authorization 
or preservice review are outlined in section 92-01-02-34. Emergency 
medical services may be provided without prior authorization, but 
notification is required within twenty-four hours of, or by the end of 
the next business day following, initiation of emergency treatment. 
Reimbursement may be withheld, or recovery of prior payments 
made, if utilization review does not confirm the medical necessity of 
emergency medical services. 

2. Documentation of the need for and efficacy of continued medical care 
by the medical service provider is required at the direction or request of 
the organization or the managed care vendor while a claim is open. 

3. The organization may require second opinion consultations prior to the 
authorization of reimbursement for surgery and for conservative care 
which extends past sixty days following the initial visit. 

4. The organization may use the Official Disability Guidelines. the 
American College of Occupational and Environmental Medicine's 
Occupational Medicine Practice Guidelines. Guide to Physical Therapy 
Practice. The Medical Disability Advisor. Diagnosis and Treatment for 
Physicians and Therapists Upper Extremity Rehabilitation, Treatment 
Guidelines of the American Society of Hand Therapists. or any other 

362 



treatment and disability guidelines or standards it deems appropriate 
to administer claims. 

History: Effective January 1, 1994; amended effective October 1, 1998; January 1, 
2000; July 1, 2006. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-34. Treatment requiring authorization, preservice review, and 
retrospective review. 

1. Certain treatment procedures require prior authorization or preservice 
review by the organization or its managed care vendor. Requests for 
authorization or preservice review must include a statement of the 
condition diagnosed; their relationship to the compensable injury; the 
medical documentation supporting medical necessity, an outline of the 
proposed treatment program, its length and components, and expected 
prognosis. 

2. Requesting prior authorization or preservice review is the responsibility 
of the medical service provider who provides or prescribes a service for 
which prior authorization or preservice review is required. 

3. Medical service providers shall request prior authorization directly from 
the claims analyst for the items listed in this subsection. The claims 
analyst shall respond to requests within fourteen days. 

a. Durable medical equipment. 

( 1) The organization will pay rental fees for equipment if the need 
for the equipment is for a short period of treatment during 
the acute phase of a compensable work injury. The claims 
analyst shall grant or deny authorization for reimbursement 
of equipment based on whether the claimant is eligible 
for coverage and whether the equipment prescribed is 
appropriate and medically necessary for treatment of the 
compensable injury. Rental extending beyond thirty days 
requires prior authorization from the claims analyst. If the 
equipment is needed on a long-term basis, the organization 
may purchase the equipment. The claims analyst shall base 
its decision to purchase the equipment on a comparison of 
the projected rental costs of the equipment to its purchase 
price. The organization shall purchase the equipment from 
the most cost-efficient source. 

(2) The claims analyst will authorize and pay for prosthetics 
and orthotics as needed by the claimant because of 
a compensable work injury when substantiated by the 
attending doctor. If those items are furnished by the attending 
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doctor or another provider, the organization will reimburse 
the doctor or the provider pursuant to its fee schedule. 
Providers and doctors shall supply the organization with a 
copy of their original invoice showing actual cost of the item 
upon request of the organization. The organization will repair 
or replace originally provided damaged, broken, or worn-out 
prosthetics, orthotics, or special equipment devices upon 
documentation from the attending doctor that replacement 
or repair is needed. Prior authorization for replacements is 
required. 

(3) If submitted charges for supplies and implants exceed the 
usual and customary rates, charges will be reimbursed at the 
provider's purchase invoice plus twenty percent. 

(4) Equipment costing less than five hundred dollars does not 
require prior authorization. This includes crutches, cervical 
collars, lumbar and rib belts, and other commonly used 
orthotics, but specifically excludes ten units. 

b. Biofeedback programs; pain clinics; psychotherapy; physical 
rehabilitation programs, including health club memberships and 
work hardening programs; chronic pain management programs; 
and other programs designed to treat special problems. 

c. Concurrent care. In some cases, treatment by more than one 
medical service provider may be allowed. The claims analyst 
will consider concurrent treatment when the accepted conditions 
resulting from the injury involve more than one system or require 
specialty or multidisciplinary care. When requesting consideration 
for concurrent treatment, the attending doctor must provide the 
claims analyst with the name, address, discipline, and specialty 
of all other medical service providers assisting in the treatment 
of the claimant and with an outline of their responsibility in the 
case and an estimate of how long concurrent care is needed. 
When concurrent treatment is allowed, the organization will 
recognize one primary attending doctor, who is responsible for 
prescribing all medications if the primary attending doctor is a 
physician authorized to prescribe medications; directing the overall 
treatment program; providing copies of all reports and other data 
received from the involved medical service providers; and, in 
time loss cases, providing adequate certification evidence of the 
claimant's ability to perform work. The claims analyst will approve 
concurrent care on a case-by-case basis. Except for emergency 
services, all treatments must be authorized by the claimant's 
attending doctor to be reimbursable. 

d. Telemedicine. The organization may pay for audio and video 
telecommunications instead of a face-to-face "hands on" 
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appointment for the following appointments: office or other 
outpatient visits that fall within CPT codes 99241 through 99275, 
inclusive; new and established evaluation and management 
visits that fall within CPT codes 99201 through 99215, inclusive; 
individual psychotherapy visits that fall within CPT codes 90804 
through 90809, inclusive; and pharmacologic management visits 
that fall within CPT code 90862. As a condition of payment, the 
patient must be present and participating in the telemedicine 
appointment. The professional fee payable is equal to the fee 
schedule amount for the service provided. The organization may 
pay the originating site a facility fee, not to exceed twenty dollars. 

4. Notwithstanding the requirements of subsection 5, the organization may 
designate certain exemptions from preservice review requirements in 
conjunction with programs designed to ensure the ongoing evolution of 
managed care to meet the needs of injured workers and providers. 

5. Medical service providers shall request preservice review from the 
utilization review department for: 

a. All nonemergent inpatient hospital admissions or nonemergent 
inpatient surgery and outpatient surgical procedures. For an 
inpatient stay that exceeds fourteen days, the provider shall 
request, on or before the fifteenth day, additional review of medical 
necessity for a continued stay. 

b. All nonemergent major surgery. When the attending doctor or 
consulting doctor believes elective surgery is needed to treat 
a compensable injury, the attending doctor or the consulting 
doctor with the approval of the attending doctor, shall give the 
utilization review department actual notice at least twenty-four 
hours prior to the proposed surgery. Notice must give the medical 
information that substantiates the need for surgery, an estimate 
of the surgical date and the postsurgical recovery period, and the 
hospital where surgery is to be performed. When elective surgery 
is recommended, the utilization review department may require 
an independent consultation with a doctor of the organization's 
choice. The organization shall notify the doctor who requested 
approval of the elective surgery, whether or not a consultation is 
desired. When requested, the consultation must be completed 
within thirty days after notice to the attending doctor. Within seven 
days of the consultation, the organization shall notify the surgeon 
of the consultant's findings. If the attending doctor and consultant 
disagree about the need for surgery, the organization may request 
a third independent opinion pursuant to North Dakota Century 
Code section 65-05-28. If, after reviewing the third opinion, 
the organization believes the proposed surgery is excessive, 
inappropriate, or ineffective and the organization cannot resolve 
the dispute with the attending doctor, the requesting doctor may 
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request binding dispute resolution in accordance with section 
92-01-02-46. 

c. All imaging procedures, including CAT sean, magnetic Magnetic 
resonance imaging, g_ myelogram, discogram, boneseans, 
and arthregrams bonescan. arthrogram, or computed axial 
tomography. Tomograms are subject to preservice review 
if requested in conjunction with one of the abo·te imaging 
procedures a myelogram, discogram, bonescan, arthrogram, 
computed axial tomography scan. or magnetic resonance imaging. 
The organization may waive preservice review requirements for 
these procedures listed in this subdivision when requested by 
a physician doctor who is performing an independent medical 
examination or permanent partial impairment evaluation at the 
request of the organization. 

d. Physical therapy and occupational therapy treatment beyond the 
first ten treatments or beyond thirty days after first prescribed, 
whichever occurs first, or physical therapy and occupational 
therapy treatment after an inpatient surgery, outpatient surgery, or 
ambulatory surgery beyond the first ten treatments or beyond thirty 
days after therapy services are originally prescribed, whichever 
occurs first. The organization may waive this requirement in 
conjunction with programs designed to ensure the ongoing 
evolution of managed care to meet the needs of injured claimants 
or providers. 

e. Electrodiagnostic studies, which may only be performed by 
board-certified or board-eligible electromyographers. Nerve 
conduction study reports must include normal values in addition to 
the test values. 

f. Thermography. 

g. Vertebral axial decompression therapy (Vax-D treatment). 

h. lntradiscal electrothermal annuloplasty (IDET). 

i. Trigger point injections if more than three injections are required in 
a two-month period. No more than twenty injections may be paid 
over the life of a claim. If a trigger point injection is administered, 
the organization may not pay for additional modalities such 
as cryotherapy and osteopathic manipulations performed in 
conjunction with the trigger point injection. For purposes of this 
paragraph, injections billed under CPT code 20552 or 20553 will 
count as a single injection. Only injections administered on or 
after May 1, 2002, will be applied toward the maximum number of 
injections allowed under this subdivision. 
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j. Facet joint injections. 

k. Sacroiliac joint injections. 

I. Facet nerve blocks. 

m. Epidural steroid injections. 

n. Nerve root blocks. 

0. Peripheral nerve blocks. 

p. Botox injections. 

q. Stellate ganglion blocks. 

r. Cryoablation. 

s. Radio frequency lesioning. 

t. Facet rhizotomy. 

u. Prolotherapy. 

v. Implantation of stimulators and pumps. 

6. Chiropractic providers shall request preservice review from the 
organization's chiropractic managed care vendor for chiropractic 
treatment beyond the first twelve treatments or beyond ninety days 
after the first treatment, whichever occurs first. The evaluation to 
determine a treatment plan is not subject to review. The organization 
may waive this subsection in conjunction with programs designed to 
ensure the ongoing evolution of managed care to meet the needs of 
injured claimants or providers. 

7. Concurrent review of emergency admissions is required within 
twenty-four hours, or the next business day, of emergency admission. 

8. The organization may designate those diagnostic and surgical 
procedures that can be performed in other than a hospital inpatient 
setting. 

9. The utilization review department or managed care vendor must 
respond orally to the medical service provider within twenty-four hours, 
or the next business day, of receiving the necessary information to 
complete a review and make a recommendation on the service. Within 
that time, the managed care vendor must either recommend approval 
or denial of the request, request additional information, request the 
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claimant obtain a second opinion, or request an examination by the 
claimant's doctor. A recommendation to deny medical services must 
specify the reason for the denial. 

10. Retrespective re·.tie't't' is limited to those situations 't't'hen The 
organization may conduct retrospective reviews of medical services 
as it deems appropriate to maintain adequate care of injured workers 
and to ensure reasonable reimbursement of medical service providers. 
If preservice review or prior authorization of a medical service is not 
requested by a provider. the organization may not pay for the service 
unless the provider can prove, threugh .by_ a preponderance of the 
evidence, that the injured employee did not inform the provider, and 
the provider did not in fact know, that the condition was, or likely 
would be, covered under workers' compensation. All medical service 
providers are required to cooperate with the managed care vendor for 
retrospective review and are required to provide, without additional 
charge to the organization or the managed care vendor, the medical 
information requested in relation to the reviewed service. 

11. The organization must notify provider associations of the review 
requirements of this section prior to the effective date of these rules. 

History: Effective January 1, 1994; amended effective October 1, 1998; January 1, 
2000; May 1, 2002; March 1, 2003; July 1, 2004; July 1. 2006. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-43. Home nursing care. 

1. When the attending doctor believes special or attendant (home nurse} 
care is needed, the doctor shall submit the following information: 

a. A description of the special or home nursing care required, 
including the estimated time required (i.e., catheterization, three 
times per day, thirty minutes; bathing, two times per day, one hour; 
toilet transfers as needed, dressing change, four times per day, 
two hours}. 

b. The skill level or special training required to administer care (i.e., 
R.N.; L.P.N.; family member who has received special training; or 
no special training required}. 

c. If known, the name and address of a person or facility willing to 
provide care. 

d. The length of time special or home nursing care will be required. 
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2. Approval of fees Fees for home nurse or attendant care is negotiable 
are based upon the care provided and the level oftraining ofthe provider 
organization's established fee schedule. 

3. The organization may authorize and pay for visiting nurse care 
necessary for evaluation or instruction of a home health care provider. 

4. When the claimant or claimant's family makes arrangements for 
caregivers, the organization shall reimburse the claimant directly and 
the claimant is responsible for reimbursing those providing the home 
nursing care. 

5. Payment to individuals who provide services under this section does 
not constitute an employer and employee relationship between the 
organization and the provider of care. 

6. The organization may not pay a rate for home nursing care which 
exceeds any rate included in the definition of "average cost of nursing 
facility care" under section 75-02-02.1-33.1. 

History: Effective January 1, 1994; amended effective October 1, 1998; July 1, 
2006. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-48. Elements of filing. 

1. For purposes of this section, unless the context otherwise requires: 

a. "Appropriate record" means a legible medical record or report 
from a provider, or any other relevant and material information , 
substantiating the type, nature, extent, and work-relatedness of 
an injury, which is adequate to verify the level, type, and extent of 
services provided. 

b. "Bill" means a provider's statement of charges and services 
rendered for treatment of a work-related injury. 

c. "Bill review" means the review or audit of medical bills and 
any associated medical records by a contractor for workforce 
safety and insurance and may include review for duplications, 
omissions, actual delivery of billed services and items, accuracy 
of charges and associated coding , and improper concurrent bills 
for services involving evaluation or treatment of work-related and 
non-work-related problems. 

d. "Wage verification" means federal and state income tax returns; 
W-2 forms; daily, weekly, biweekly, semimonthly, or monthly 

369 



employer payroll statements; and income statements prepared in 
accordance with generally accepted accounting practices. 

2. The elements of filing for an application for workers' compensation 
benefits are satisfied when the organization has received : 

a. The G4 first report of injury form completed and signed by the 
employee or the employer. or if the employer's report is deemed 
admitted pursuant to North Dakota Century Code section 65-01-16 
and signed by the provider; 

b. TRe C2 ferm eempleted ar1d sigr1ed by tRe employer er tRe 
employer's repert is deemed admitted pursuaflt te NertR Dal(eta 
Cer~tury Cede seetiefl 66 01 16; 

e:- TRe G3 farm er ether appropriate reeerd eempleted ar1d sigr~ed by 
tRe provider; 

d:- Wage verification as requested by the organization, if disability 
benefits are claimed; and 

e:- ,!;,._ Appropriate records from the provider necessary to determine the 
type, nature, extent, and potential work-relatedness of the injury or 
disability. 

3. The elements of filing for a reapplication are satisfied when the 
organization is in receipt of: 

a. The C4 form or other correspondence requesting benefits signed 
by the employee; 

b. Wage verification as requested by the organization, if disability 
benefits are claimed; and 

c. Appropriate records from the provider. 

4. The elements of filing for payment of a medical bill are satisfied when a 
bill review is completed and after the organization has received : 

a. A bill from the provider or employee; and 

b. Appropriate records from the provider or employee. 

5. If the organization requests additional information from the employee 
needed to process a reapplication and the employee does not provide 
the information, elements of filing are not satisfied until the employee 
provides the requested information. 
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6. The organization may waive elements of filing in conjunction with 
programs established for the expedited processing of selected claims. 

History: Effective January 1, 1994; amended effective January 1, 1996; April 1, 
1997; February 1, 1998; January 1, 2000; July 1, 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

92-01-02-50. Other states' coverage. 

1. The terms used in this section have the same meaning as in North 
Dakota Century Code title 65 and in North Dakota Administrative Code 
title 92, except: 

a. "Covered employment" means hazardous employment principally 
localized in this state which involves incidental operations in 
another state. The term "covered employment" does not include 
employment in which the employer is required by the laws of that 
other state to purchase workers' compensation coverage in that 
other state. 

b. "Employee" means any North Dakota employee as that term is 
defined in North Dakota Century Code section 65-01-02 who 
engages in covered employment and who is eligible to file for 
workers' compensation benefits in another state if the employee 
suffers a work-related illness or injury or dies as a result of work 
activities in that state. The term "employee" also includes a person 
with optional workers' compensation coverage in this state under 
North Dakota Century Code section 65-04-29 or 65-07-01 who 
engages in covered employment and is eligible to file for workers' 
compensation benefits in another state if that person suffers a 
work-related illness or injury or dies as a result of work activities in 
that state. 

c. "Employer'' means an employer as defined in North Dakota 
Century Code section 65-01-02, who is not materially delinquent in 
payment of premium, and who has employees engaged in covered 
employment. An employer is not materially delinquent in payment 
of premium if the premium is no more than thirty days delinquent. 

d. "Incidental operations" in a state other than a qualified state 
means business operations of an employer for fewer than thirty 
consecutive days in which the employer has no contacts sufficient, 
under the workers' compensation laws of that other state to subject 
the employer to liability for payment of workers' compensation 
premium in that other state and which operations do not require 
the employer to purchase workers' compensation insurance under 
the laws of that state. 
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e. "Incidental operations" in a qualified state means operations of 
an employer for fewer than thirty days in a state in which the 
employer has no other significant contacts. "Significant contacts" 
in a qualified state means operations of an employer in that state 
for thirty or more consecutive days. 

f. "Qualified state" means a state in which an insurance company, 
formed pursuant to North Dakota Century Code chapter 65-08.1 , is 
qualified to sell , and does sell, workers' compensation insurance. 

2. If an employee, hired in this state for covered employment by an 
employer covered by the Workers' Compensation Act of this state, 
receives an injury while employed in incidental operations outside 
this state, the injury is subject to the provisions of this section if the 
employee elects to receive benefits under the workers' compensation 
laws of that other state in lieu of a claim for benefits in this state. This 
section applies only if the workers' compensation laws of the other 
state allow the employee to elect to receive benefits under the laws of 
that state. If the employee does not or cannot elect coverage under 
the laws of another state, the injury is subject to the provisions of North 
Dakota Century Code chapter 65-08. 

The provisions of this section do not apply to: 

a. States having a monopolistic state fund . 

b. States having a reciprocal agreement with this state regarding 
extraterritorial coverage. 

c. Compensation received under any federal act. 

d. Foreign countries. 

e. Maritime employment. 

f. Employer's liability or "stop-gap" coverage. 

3. An employee who elects to receive benefits under the workers' 
compensation laws of another state waives the right to seek 
compensation under North Dakota Century Code title 65. 

4. The organization wiH may pay ... on behalf of an employer ... any regular 
workers' compensation benefits the employer is obligated to pay under 
the workers' compensation laws of a state other than North Dakota, with 
respect to personal injury, illness, or death sustained as a result of work 
activities by an employee engaged in covered employment in that state, 
if the employee or the employee's dependents elect to receive benefits 
under the other state's laws in lieu of benefits available under the North 
Dakota Workers' Compensation Act. The term "dependents" includes 
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an employee's spouse. The organization wiH may pay benefits on behalf 
of an employer but may not act nor be deemed as an insurer, nor may 
the organization indemnify an employer for any liabilities, except as 
specifically provided in this section. 

The benefits provided by this section are those mandated by the 
workers' compensation laws of the elected state. This includes benefits 
for injuries that are deemed compensable in that other state but are not 
compensable under North Dakota Century Code chapters 65-05 and 
65-08. Medical benefits provided pursuant to this section are subject 
to any fee schedule and other limitations imposed by the workers' 
compensation law of the elected state. The North Dakota fee schedule 
does not apply to this section. 

The organization may reimburse an employer covered by this section 
for legal costs and for reasonable attorney's fees incurred, at a 
rate of no more than eighty-five dollars per hour, if the employer is 
sued in tort in another state by an injured employee or an injured 
employee's dependents relative to a work-related illness, injury, or 
death; or if the employer is alleged to have failed to make payment 
of workers' compensation premium in that other state by the workers' 
compensation authorities of that state. This reimbursement may be 
made only if it is determined by the organization or by a court of 
competent jurisdiction that the employer is subject to the provisions of 
this section and was not required to purchase workers' coverage in 
that other state relative to the employment of the injured employee. 

The organization may not reimburse any legal costs, attorney's fees, nor 
any other costs to a coemployee sued in tort by an injured employee. 

5. The organization may contract with a qualified third-party administrator 
to adjust and administer claims arising under this chapter. The 
organization shall pay the costs of the third-party administrator from 
the general fund. 

6. Benefits paid on behalf of an employer pursuant to this section will 
be charged against the employer's account for experience rating 
purposes. The experience rating loss will be equal to the actual 
claim costs. The assessment charge plus appropriate penalties and 
interest, if any, levied pursuant to North Dakota Century Code section 
65-05-07.2, will be assessed on all claims brought under this section. 

7. The employer shall notify the organization when a claim is filed in 
another state by an employee covered by this section. The employer 
shall notify the organization of the claim in writing. The employer has 
thirty days after actual knowledge of the filing of a claim in which to 
notify the organization. That time can be extended for thirty days 
by the organization if the employer shows good cause for fail ing to 
timely notify the organization. If the employer fails to timely notify the 
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organization when a claim is filed in another state by an employee 
covered under this section, the organization may not pay benefits 
under this section. 

The organization may not pay costs, charges, or penalties charged 
against an employer for late reporting of an injury or claim to the workers' 
compensation authorities of the state of injury. 

8. The exclusive remedy provisions of North Dakota Century Code 
sections 65-01-01, 65-01-08, 65-04-28, and 65-05-06 apply to this 
section. 

History: Effective January 1, 1994; amended effective April 1, 1997; July 1, 2004: 
July 1, 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-08.1-02, 65-08.1-05 

92-01-02-51. Amnesty period for employers, employees, and 
providers. Repealed effective July 1 , 2006. A sixty day amflesty period pro·tided 
for persofls wRo willfully Rave made false elaims or false statemeflts to obtaifl 
paymeflt from tRe orgaflizatiofl, or 't'IRO willfully Rave misrepreseflted payroll afld 
as a result Rave Aot paid tRe proper amouflt of premium, is establisRed for the 
period to begifl Friday, Jufle 1, 2001, afld to efld Moflday, July 30, 2001. The 
request for amflesty must be reeei·ted, ifl writiflg, at the orgaflizatiofl flO later thafl 
five p.m. eefltral dayligRt time Ofl July 30, 2001. 

History: Effeeti·te Jafluary 1, 1996; ameflded effective May 1, 1998; May 1, 2001 . 
General Authority: NDGG 66 02 08 
Law Implemented: NDCG 66 02 26 

92-01-02-51.1. Payment of copies reguested by subpoena. Any person. 
as defined in North Dakota Century Code section 1-01-49, served with a subpoena 
by the organization which directs the production of copies of documents may charge 
the organization copying costs. Those persons shall charge. and the organization 
shall pay, no more than twenty-five cents per page and up to ten hours for labor 
not to exceed twenty-five dollars per hour. A payment for copies may exceed the 
amounts listed herein if, in the discretion of the organization, the production has 
been or will be uniguely taxing. 

History: Effective July 1, 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-11 

92-01-02-51.2. Work defined. As used in subsection 3 of North Dakota 
Century Code section 65-05-08 and North Dakota Century Code section 65-05-33. 
"work" means physical or mental effort exerted to do or to make something for 
any amount of remuneration or physical or mental effort exerted to do or to make 
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something that a reasonable person would consider commonly done or made for 
remuneration. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-08(3). 65-05-33 

92-01-02-53. Workforce safety and insurance scholarship fund -
Application criteria - Refund. An applicant for a workers' compensation 
scholarship offered under section 65-05-20.1 must complete the application form 
required by the organization. The scholarship committee will use the information 
on the application form to determine which applicants receive the scholarship 
and may require an applicant to submit additional supporting information. The 
minimum required grade point average is a two point zero on a four point zero 
scale, or its equivalent. The organization may award individual scholarships in 
any amount up to three thousand dollars per year the maximum amounts provided 
in North Dakota Century Code section 65-05-20.1. Applicants who are awarded 
the scholarship one year must reapply to receive the scholarship in a subsequent 
year. If the amount awarded to the applicant is greater than the amount owed the 
institution over the course of the school year, the excess award must be refunded 
to the organization. If the applicant who is awarded a scholarship withdraws from 
the institution and there are scholarship funds to be refunded, the institution shall 
refund those funds to the organization according to the refund priorities of the 
institution. 

History: Effective August 1, 1997; amended effective May 1, 2000: July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-20.1 

92-01-02-54. Deductible programs. The organization and an employer 
may contract for a deductible program. When a deductible program contract is 
entered, the employer shall reimburse the organization for benefits payable on 
individual claims up to the agreed deductible amount. The organization shall 
provide a reduced premium to participating employers based on an actuarial 
analysis of the contracted deductible and the rate classification of the employer. 
For purposes of calculating premiums, the experience rate utilized will exclude 
actual and expected primary losses. 

For an additional premium, the organization may provide aggregate excess 
coverage limiting the maximum liability for losses of the employer during a policy 
period. Premiums will be derived from actuarial analysis and a selected aggregate 
limit. The aggregate limit will be agreed upon by the employer and the organization. 

1. Eligibility. Eligibility for participation in a deductible program is based 
on the financial stability and resources of the employer. Participating 
employers must be in good standing with the organization and maintain 
a risl( management program appro·ted by the organization. 1-fo•.·re·ter, 
participating employers are not eligible for any other premium discount 
offered by the organization, including the discounts associated with an 
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appFo·o~ed Fisk management pFogFam. Any deductible coAtFact must 
requiFe the employeF to Feport any 'NOFIE injury to the OFQBAizatioA 
immediately. Absent good cause, failuFe to comply with this Feporting 
Fequirement may Fesult iA nomenewal of the deductible pFogFam. 

The organization may require participating employers to undeFgo submit 
to a financial audit to ensure financial stability. The audit may include a 
credit check and review of company financial reports. 

The organization shall analyze each proposed contract based on risk 
analysis and sound business practices. The organization may refuse 
any deductible program if it determines that the proposed contract does 
not represent a sound business practice or decision. Past participation 
in a deductible program does not guarantee continued eligibility. The 
organization may decline renewal of any deductible program. 

2. Claim payment. The organization shall process and pay claims in 
accordance with North Dakota Century Code title 65. The employer 
shall reimburse the organization for all costs paid by the organization 
on individual claims up to the amount of the contractually agreed 
deductible. 

If a third-party recovery on a claim is made, the recovery will be 
allocated according to the terms of the contractual agreement between 
the organization and the employer, subject to North Dakota Century 
Code section 65-04-19.3. 

The organization shall deduct any delinquent deductible 
reimbursements from any subrogation amounts recovered on any 
claim. 

3. Premium payment. Premium is due at policy inception pursuant to the 
terms of the contractual agreement between the organization and the 
employer. 

4. Financial security. The organization may require an employer to 
provide a bond, letter of credit, or other security approved by the 
organization to guarantee payment of future employer obligations 
incurred by a deductible contract. 

History: Effective May 1, 2000; amended effective May 1, 2002; July 1, 2004: 
July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.3 

92-01-02-55. Dividend programs. The organization may offer dividends to 
qualifying employers. Eligibility and distribution: 
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1. Dividends are not guaranteed. Dividends may only be declared by the 
workforce safety and insurance board of directors. 

2. To be eligible, empleyers shall have 1f an employer's account has been 
in effect for the less than an entire premium year fer which a dividend 
is declared. All empleyers shall repert werl( injuries te the erganizatien 
immediately. Absent geed cause, failure te cemply ·.vith this reperting 
requirement may disqualify an empleyer frem the dividend pregram ... 
any dividend offered shall be prorated by the number of months the 
employer's account has been active with the organization. Premiums 
paid and losses incurred during a dividend review period defined by 
the organization, and empleyer participatien in less centre! and other 
pregrams criteria identified by the organization, wffi may be used to 
determine the amount of the dividend. Minimum premium and volunteer 
accounts are not eligible for dividend payments. 

3. The organization shall offset past-due balances on any account by the 
dividend earned on that account. 

4. The distribution of a dividend may not reduce an employer's premium 
below the minimum premium. 

History: Effective May 1, 2000; amended effective July 1, 2004; July 1, 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.3 

92-01-02-56. Retrospective rating program. The organization and 
an employer may elect to contract for a retrospective rating program. Under 
a retrospective rating program, the employer's retrospective rating premium is 
calculated using factors including claims costs and actual standard premium and 
basic premium factors. The organization shall calculate basic premium factors for 
each level of premium and maximum employer liability. 

Retrospective rating contracts may provide for the calculation of employer or 
organization interest credits and debits pertaining to claims payments, deposits, 
or premium balances. 

1. Eligibility. Eligibility for participation in a retrospective rating program 
is based on the financial stability and resources of the employer. 
Participating employers must be in good standing with the organization 
and shall maintain a risk management pregram approved by the 
erganizatien. Participating empleyers are net eligible fer any ether 
premium disceunt effered by the erganizatien, including the disceunts 
asseciated with an appre•ted risl< management pregram. Any 
retrespective rating centract must require the empleyer te immediately 
repert any werk injury te the erganizatien. Absent geed cause, failure 
te eemply with this reperting requirement may disqualify· an empleyer 
frem the retrespecti'te rating pregram. 
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The organization may require participating employers to have submit to 
a financial audit performed to ensure financial stability. The audit may 
include a credit check and review of company financial reports. 

The organization shall analyze each proposed contract based on risk 
analysis and sound business practices. The organization may refuse 
a retrospective rating program if it is determined that the proposed 
contract does not represent a sound business practice or decision. 

Past participation in a retrospective rating program does not guarantee 
continued eligibility. The organization may decline renewal of any 
retrospective rating program. 

2. Retrospective rating program. A participating employer chooses one 
maximum liability limit per account. The retrospective rating program 
applies to the account's entire premium period. The retrospective rating 
program option is based on aggregate claims costs for all claims for 
injury or death occurring in the contract year. 

3. Claim payment. The organization shall process and pay claims in 
accordance with North Dakota Century Code title 65. If a third-party 
recovery on a claim is made, the organization's subrogation interest 
must first be applied to the amounts paid on the claim by the 
organization. If the subrogation recovery reduces the retrospective 
premium, the organization shall provide a refund to the employer. 

4. Premium payment. Premium is due at policy inception. 

5. Financial security. The organization may require an employer to 
provide a bond, letter of credit, or other security approved by the 
organization to guarantee payment of future employer obligations 
incurred by a retrospective rating contract. The amount of the security 
may not exceed the initial nonpaid portion of the maximum possible 
retrospective premium. 

History: Effective May 1, 2000; amended effective May 1, 2002; July 1, 2004: 
July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-17.1 

92-01-02-57. Medical expense assessments. An employer may file an 
incident report with the organization through the organization's web site. If an 
incident report is filed with the organization by midnight central time of the next 
organization business day following the workplace injury or incident and a claim is 
filed for benefits within ten calendar days of the date of injury, the organization shall 
waive the two hundred fifty dollar medical expense assessment. 

The organization shall notifY an employer by regular mail of the employer's 
medical expense assessment billing statement or by electronic transmission of 
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the organization's decision to assess a medical expense assessment against an 
employer's account. The billing statement must inform the employer of the ability 
to appeal the decision of the organization. 

History: Effective July 1, 2006. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.3, 65-05-07.2 
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CHAPTER 92-01-03 

92-01-03-04. Procedure for dispute resolution. 

1. A claimant may contact the program for assistance at any time. The 
claimant shall contact the program to request assistance with a dispute 
arising from an order within thirty days of the date of service of the 
order. The claimant may also contact the program for assistance when a 
claim has been constructively denied or when a vocational consultant's 
report is issued. A claimant must make an initial request in writing for 
assistance with an order, a constructively denied claim, or a vocational 
consultant's report. 

2. In an attempt to resolve the dispute, the advocate may contact any 
interested parties. After oral or written contact has been made with the 
appropriate interested parties, the advocate will attempt to accomplish a 
mutually agreeable resolution of the dispute between the organization 
and the claimant. The advocate may facilitate the discussion of the 
dispute but may not modify a decision issued by the organization. 

3. If a claimant has attempted to resolve the dispute and an agreement 
cannot be reached, the advocate shall issue a certificate of completion. 
The advocate will send the certificate of completion to the claimant 
and will inform the claimant of the right to pursue the dispute through 
hearing. To pursue a formal rehearing of the claim, the claimant shall file 
a request for rehearing with the organization's legal department within 
thirty days after the certificate of completion is mailed. 

4. If a claimant has not attempted to resolve the dispute, the program 
shall notify the claimant by letter, sent by regular mail, of the claimant's 
nonparticipation in the program and that no attorney's fees shall be 
paid by workforce safety and insurance should the claimant prevail 
in subsequent litigation. The advocate shall inform the claimant of 
the right to pursue the dispute through hearing. To pursue a formal 
rehearing of the claim, the claimant shall file a request for rehearing 
with the organization's legal department within thirty days after the 
letter of noncompliance is mailed. 

5. If an agreement is reached, a writtefl copy of that agreemeflt will the 
organization must be seAt to the orgaAizatioA's legal aepartmeflt for the 
araftiflg of notified and an order or other legal document drafted based 
upon the agreement. 

6. The program will complete action within thirty days from the date that the 
program receives a claimant's request for assistance. This timeframe 
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can be extended if the advocate is in the process of obtaining additional 
information. 

History: Effective April 1, 1996; amended effective May 1, 1998; May 1, 2000; 
July 1, 2004: July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-27 
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Chapter 
92-05-01 
92-05-02 
92-05-03 

ARTICLE 92-05 

WORKFORCE SAFETY AND INSURANCE RISK 
MANAGEMENT PROGRAM 

General Provisions [Repealed] 
Risk Management Programs 
Grant Programs - Purpose 

CHAPTER 92-05-01 
GENERAL PROVISIONS 

[Repealed effective July 1, 2006] 
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Section 
92-05-02-01 
92-05-02-02 
92-05-02-03 
92-05-02-04 
92-05-02-05 
92-05-02-06 

CHAPTER 92-05-02 
CHAPTER NAME 

Definitions 
Availability 
Eligibility - Billing 
Death Claims 
Risk Management Program Plus 
Safety Outreach Program 

92-05-02-01. Definitions. As used in this article: 

~ "Baseline period" means the period of time immediately preceding 
the premium period being rated for risk management programs. The 
baseline period may not be less than six months and not more than 
eighteen months. 

2. "Employer" means employer as defined in North Dakota Century Code 
section 65-01-02. 

3. "Freguency rate" means the total number of claims accepted by the 
organization attributable to an employer in that employer's premium 
period multiplied by one million dollars and divided by the employer's 
gross payroll for mandatory coverage and the current wage cap for 
optional coverage. 

4. "Good standing" for purposes of this article means an employer account 
that has not been sent a second billing statement pursuant to section 
92-01-02-14 during the preceding premium period. 

~ "Measurement year" means the premium period being rated for the risk 
management programs. 

6. "Organization" means workforce safety and insurance. 

L "Preferred provider" means a designated medical provider of medical 
services. including consultations or referral by the provider. Any 
employer may select a designated medical provider pursuant to North 
Dakota Century Code section 65-05-28.1. The employer must provide 
written documentation that all employees have been notified of the 
designated medical provider selection and the employee's option to 
add additional providers to the employer's selection. The employer 
must provide written documentation that the employer has notified the 
designated medical provider that it has elected to participate in the 
designated medical provider program. 

8. "Risk management programs" means all premium reduction 
and premium calculation programs offered and approved by the 
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organization. Participants in the deductible and retrospective rating 
program are not eligible for discounts under this chapter . 

.9... "Safety intervention" means any program. practice. or initiative 
approved by the organization intended to eliminate workplace hazards. 

10. "Severity rate" means the rate calculated by multiplying the total 
number of days for which disability benefits were paid by the 
organization because of a workplace injury during the measurement 
year by one million dollars and divided by the employer's gross 
payroll for mandatory coverage and the current wage cap for optional 
coverage. The total number of lost time days incurred during the 
employer's premium period will be calculated only for those claims 
with acceptance dates in the measurement year and preceding four 
premium billing periods. Death claims shall be assessed three hundred 
sixty-five lost time days during the premium billing period in which the 
workplace death occurs and an additional three hundred sixty-five lost 
time days for the subsequent premium billing period. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04. 65-04-19.1 

92-05-02-02. Availability. The availability of the risk management 
programs is contingent on sufficient fund surplus as determined by the organization. 
The organization may develop additional programs and modify existing programs. 

History: Effective July 1, 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04. 65-04-19.1 

92-05-02-03. Eligibility - Billing. All employers, except participants in 
the retrospective rating and deductible programs are eligible to participate in the 
organization's risk management program plus. 

The organization. in its discretion. shall determine eligibility for the safety 
outreach program. Pursuant to this program. the organization will serve the sector 
of industry and business that has historically generated high frequency or severity 
rates. or both. 

Volunteer accounts are not eligible for participation in risk management 
programs. 

At the organization's discretion. an employer account that is delinquent, 
uninsured. or not in good standing pursuant to section 92-05-02-01 may not be 
eligible for discounts under this article. 
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Discounts are automatically calculated by the organization and applied to an 
employer's premium billing statement. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04. 65-04-19.1 

92-05-02-04. Death claims. In exceptional circumstances. and at the sole 
discretion of the executive director of the organization. the impact of a compensable 
death claim may be removed from that employer's risk management program plus 
calculation. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04. 65-04-19.1 

92-05-02-05. Risk management program plus . 

.1.. Risk management program plus provides a five percent premium 
discount for a reduction of at least ten percent in frequency rate and a 
five percent premium discount for a reduction of at least ten percent in 
severity rate. If an employer reduces both frequency and severity rates 
by at least ten percent each in a premium year. that employer is entitled 
to an additional five percent premium discount. The maximum premium 
discount available under this program is fifteen percent in a premium 
year. An employer who has no claims accepted by the organization 
and no lost time days incurred in the employer's premium period 
automatically earns the maximum fifteen percent discount. Continued 
reduction of at least ten percent annually in either an employer's 
frequency or severity rates. or both, entitles an employer to a discount. 

2. This subsection applies only to accounts experience rated in the 
measurement year and only to the frequency rate calculation. If 
an employer does not attain a ten percent reduction in frequency 
rate. an employer may still earn a five percent frequency discount if 
the employer's frequency rate is sixty-five percent or less than the 
organization's calculation of the five-year average frequency rate for 
the employer's applicable sector code as assigned by the organization 
and as published in the North American Industry Classification System, 
United States. 2002 expanded edition with added "bridges". (2002) . 

3. An employer who has no claims accepted by the organization and no 
lost time days incurred in the employer's premium period retains the 
fifteen percent discount for the current premium period. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04. 65-04-19.1. 65-04-19.3 
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92-05-02-06. Safety outreach program. North Dakota employers with 
the highest frequency and greatest severity rates and those employers in rate 
classification industries with historically high frequency and severity rates may be 
selected by the organization to participate in this program. 

1.,_ Calculation of discount. The safety outreach program provides a ten 
percent annual premium discount for the creation and implementation of 
a written action plan approved by the organization. The safety outreach 
program provides a ten percent premium discount for a reduction of at 
least ten percent in frequency rate and a ten percent premium discount 
for a reduction of at least ten percent in severity rate. If an employer 
reduces both frequency and severity rates by at least ten percent each 
in a premium year. that employer is entitled to an additional five percent 
premium discount. An employer's annual discount under this program 
may not exceed thirty-five percent. 

2. Ongoing eligibility. Participation beyond the inception year is 
subject to the sole discretion of the organization. In no event shall 
an employer's participation extend beyond three years in total and in 
consecutive order. 

History: Effective July 1, 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04. 65-04-19.1. 65-04-19.3 
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CHAPTER 92-05-03 
GRANT PROGRAMS 

Section 
92-05-03-01 
92-05-03-02 
92-05-03-03 
92-05-03-04 

Grant Programs - Purpose 
Eligibility 
Administration 
Transitional Return-to-Work Grant Program 

92-05-03-01. Grant programs - Purpose. The organization may create 
matching grant programs for North Dakota employers to fund safety interventions 
or develop other programs to reduce workplace injury and illness. A grant award 
under this section is within the discretion of the organization. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04 

92-05-03-02. Eligibility. North Dakota-based employers who have an 
active employer account in good standing with the organization pursuant to 
section 92-05-02-01 for two annual premium billing periods are eligible to apply 
for an organization grant. An applicant must submit a completed application. An 
applicant must demonstrate a need for grant moneys pursuant to the terms of the 
grant application. The organization may reguire the applicant to submit proof of its 
financial ability to support a matching grant program. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04 

92-05-03-03. Administration. Grant awards must be determined by a grant 
review board established by the organization. Grants awarded by the organization 
are subject to the terms of a signed agreement executed by the organization and 
the recipient of the grant moneys. No grant money may be distributed until a signed 
agreement is fully executed. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04 

92-05-03-04. Transitional return-to-work grant program. The 
organization may create grant programs to defray the costs incurred by a North 
Dakota employer who elects to participate in the organization's transitional 
return-to-work grant program. A grant award under this section is within the 
discretion of the organization. 

History: Effective July 1. 2006. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-03-04 
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TITLE 109 

PEACE OFFICER STANDARDS AND TRAINING BOARD 
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JULY 2006 

CHAPTER 109-02-01 

109-02-01-01. Definitions. The terms used throughout this article have the 
same meaning as in the North Dakota Century Code except: 

1. "Agency" means a criminal justice agency of the state of North Dakota 
or one of its political subdivisions that employs peace officers. 

2. "Auxiliary personnel" means personnel utilized by a municipal, county, 
or state law enforcement agency to provide service to that jurisdiction on 
a nonsalaried basis. Auxiliary personnel may be members of organized 
groups, including posse, search and rescue, and security at dances, 
who operate adjunct to a police or sheriffs department and who do not 
have arrest powers or peace officer authority. 

3. "Basic law enforcement training course" means a board-certified 
entrance-level training course based on performance objectives 
essential for law enforcement in the state of North Dakota. 

4. "Basic part-time law enforcement training course" means a 
board-certified entrance-level training course based on performance 
objectives essential for part-time licensed peace officers in the state 
of North Dakota. 

5. "Certified instructor'' means an instructor certified by the board to 
instruct law enforcement subjects. 

5:- 6. "Certified training course" means a course of training that has been 
approved by the board. 

6:- 7. "College credits" means credits earned for studies satisfactorily 
completed at an accredited institution of higher learning in a program 
leading to an academic degree. 

391 



:t-: a_ "Criminal justice agency" means a unit of government of the state of 
North Dakota or one of its political subdivisions charged by law with 
criminal law enforcement duties. 

&. ~ "Duty equipment" means the equipment issued or approved by the 
peace officer's employing agency and normally carried by a peace 
officer in the performance of the peace officer's duties. 

9:- 10. "Duty weapon" means the sidearm issued or approved by the peace 
officer's employing agency and normally carried by the peace officer in 
the performance of the peace officer's duties. 

4&.- 11. "In-service training" refers to a certified training program conducted by 
an agency for peace officers employed by the agency. 

4+. 12. "Law enforcement training academy" means the highway patrol law 
enforcement training center. 

42:- 13. "License requirement" means any term, condition, or requirement 
established by the board that must be met before the board may issue, 
renew, or reinstate a peace officer's license. 

43:- 14. "Moral turpitude" means conduct contrary to justice, honesty, modesty, 
or good morals. 

4+. 15. "Part-time peace officer" means a public servant who has a part-time 
peace officer license and is employed or appointed by a criminal justice 
agency of the state of North Dakota or one of its political subdivisions to 
enforce the law or to conduct or engage in investigations or prosecutions 
for violations of law within the scope of the part-time peace officer's 
training. 

16. "Peace officer" means a salaried public servant employed by a 
criminal justice agency of the state of North Dakota or one of its 
political subdivisions to enforce the law or to conduct or engage in 
investigations or prosecutions for violations of law. 

17. "Peace officer license" means a license issued by the board and 
includes a part-time peace officer license. 

457 18. "Reserve officer" means any person utilized by a criminal justice agency 
to provide service in that jurisdiction on a nonsalaried basis and who 
may be granted full arrest authority. 

4&. 19. "Salaried peace officer'' means a peace officer who is employed by a 
criminal justice agency and who receives regular compensation on a 
weekly, biweekly, semimonthly, or monthly basis. 
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4-f-:. 20. "School" means a facility. agency. or academy that conducts 
board-certified basic, advanced, and specialized peace officer training 
courses. 

4&. 21. "Sidearm" means a handgun, including a semiautomatic handgun or 
revolver, carried by a peace officer. 

49:- 22. "Weapon" includes a handgun, shotgun, and rifle. 

History: Effective October 1, 2004: amended effective July 1, 2006. 
General Authority: NDCC 12-63-02.1(7), 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-02.1, 12-63-04 

109-02-01-01.1. Application of chapter to part-time peace officer 
license. The provisions of this chapter apply to part-time peace officers' licenses 
and peace officers who have been issued a part-time peace officer license unless 
otherwise provided for in this chapter. 

History: Effective July 1. 2006. 
General Authority: N DCC 12-63-02.1 (7) 
Law Implemented: NDCC 12-63-02.1 

109-02-01-03. Minimum license requirements. An applicant for a peace 
officer license: 

1. Must be a United States citizen, or in resident alien status, as defined by 
United States bureau of citizenship and immigration and naturalization 
service services laws and regulations. 

2. Must be a high school graduate or have a general educational 
development (GED) certificate. 

3. Must not have pled guilty to or have been convicted in any state or 
federal court for any felony, crime of moral turpitude, crime of domestic 
violence, or any other offense that has a direct bearing on the applicant's 
ability to serve as a peace officer. 

4. Must not be prohibited from using or possessing a firearm under state 
or federal law. 

5. Must have a valid driver's license. 

6. Must have undergone a background investigation by the employing 
agency and have fingerprint clearance from the North Dakota bureau 
of criminal investigation and the United States department of justice 
federal bureau of investigation. 

7. Must have been administered a board-approved medical and 
psychological examination. 
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8. Must be employed as a salaried peace officer by a criminal justice 
agency. or for a part-time peace officer license. employed or appointed 
by a criminal justice agency. 

9. Must submit all required documentation and application materials to the 
board. 

History: Effective October 1, 2004: amended effective July 1. 2006. 
General Authority: NDCC 12-63-02.1(7). 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-02.1. 12-63-04 

109-02-01-04. Other license requirements. 

1. In addition to other requirements of law when an agency employs 
or appoints a person as a peace officer, the agency administrator et 
designee shall verity that the person meets the requirements of the 
board. The agency shall also forward a record of that peace officer's 
previous training and law enforcement experience to the board. 

2. A person may not legally exercise the authority of a peace officer unless 
the board has issued a license or a limited license and the person is 
employed by a criminal justice agency as a salaried peace officer, or 
the person meets one of the exceptions of North Dakota Century Code 
section 12-63-03. or the person has been employed or appointed by a 
criminal justice agency as a part-time peace officer and the board has 
issued a part-time peace officer license to the person. 

3. Only a salaried peace officer that has a limited license may attend 
the basic law enforcement training course at the law enforcement 
training academy. The peace officer's employing agency shall submit 
a verified statement that the peace officer is a salaried peace officer of 
the agency in connection with the peace officer's application to attend 
the law enforcement training academy for the basic law enforcement 
training course and that the peace officer is receiving a salary while 
attending the law enforcement training academy. 

4. Only a salaried peace officer may apply for a limited license or a peace 
officer license, or take the licensing examination, apply for renewal ef 
a license, er apply for reinstatement ef a license. The peace officer's 
employing agency shall submit a verified statement that the peace 
officer is a salaried peace officer of the agency in connection with the 
peace officer's application for a limited license, peace officer license, 
an application to take the licensing examination, or an application for 
renewal or reinstatement of a license . 

.Q... A person employed or appointed by a criminal justice agency to be 
a part-time peace officer may attend the law enforcement training 
academy for the purpose of taking any part of the basic part-time law 
enforcement training course. 
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6. An agency that is employing or appointing a person to be a peace officer 
with a part-time peace officer license shall submit a verified statement 
to the board in connection with the person's application for a part-time 
peace officer license that the agency will employ or appoint the person 
to be a peace officer and that the applicant has completed the basic 
part-time law enforcement training course. 

History: Effective October 1, 2004: amended effective July 1, 2006. 
General Authority: NDCC 12-63-02.1 (7), 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-02.1, 12-63-04(1), 12-63-06, 12-63-07, 12-63-09 
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CHAPTER 1 09-02-02 

109-02-02-01. Compliance with minimum training standards. 

1. Each applicant for a peace officer's license shall successfully complete 
the first available board-certified basic law enforcement training course 
from the date of the issuance of the peace officer's limited license 
and successfully pass the licensing examination. The applicant must 
successfully pass the licensing examination before the board may 
issue a peace officer's license. 

2. Each applicant for a part-time peace officer's license shall successfully 
complete the basic part-time law enforcement training course within 
two years after the applicant commenced taking classes in the 
basic part-time law enforcement training course. The applicant must 
successfully pass a licensing examination prescribed by the board 
before the board may issue the applicant a part-time peace officer's 
license. 

3. Training for reserve officers is the responsibility of the reserve officer's 
agency. 

3:- 4. Training for auxiliary personnel is the responsibility of the auxiliary 
personnel's agency. 

4:- ~ The board may grant an extension of time to a peace officer to complete 
required courses upon written request by the agency administrator upon 
a showing of extreme hardship. 

History: Effective October 1, 2004: amended effective July 1, 2006. 
General Authority: NDCC 12-63-02.1 (7), 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-02.1 . 12-63-03(1)(2), 12-63-06, 12-63-07 

109-02-02-04. Limited peace officer license. The board may issue a 
limited peace officer license to a person who has completed the educational, 
medical, and psychological examination licensing requirements and has been 
qualified to carry a sidearm. A limited license is effective until the person has 
successfully completed a certified basic training course and has successfully 
completed the licensing examination. The board may renew the limited license 
once if the person failed the examination. A person shall take the licensing 
examination within thirty days after completing the certified basic training course. 
A person may not take the examination more than three times. After the second 
unsuccessful attempt and before retaking the licensing examination, the person 
must successfully complete a board-approved law enforcement basic training 
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course. An applicant for a part-time peace officer license may not receive a limited 
peace officer license. 

History: Effective October 1, 2004: amended effective July 1. 2006. 
General Authority: NDCC 12-63-02.1 (7), 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-02.1.12-63-06, 12-63-07, 12-63-09 

109-02-02-07. Licensing of peace officers. 

1. Notification. The employing agency shall notify the board of the 
appointment of any person to the position of peace officer before the 
first day of the person's employment. The agency shall provide the 
notification on a form provided by the board. 

2. Application procedures. If the person is not already a licensed 
peace officer, but is eligible to be licensed, the person shall apply to 
be licensed at the time of appointment. The application must be made 
on a form provided by the board, and both the person and the agency 
administrator shall verify that the applicant is eligible to be licensed. 
The applicable license fee must accompany the application . 

.3... Application procedures for a part-time peace officer license. The 
employing or appointing agency shall notify the board of any person it 
will employ or appoint to be a part-time peace officer. The agency shall 
provide the notification on a form provided by the board. 

History: Effective October 1, 2004: amended effective July 1, 2006. 
General Authority: N DCC 12-63-02. 1 (7). 12-63-04(2)( d) 
Law Implemented: NDCC 12-63-02.1. 12-63-04, 12-63-06, 12-63-07, 12-63-09 

109-02-02-1 0.1. Scope of part-time peace officer authority. A peace 
officer with a part-time peace officer license may only perform peace officer duties 
within the scope of the peace officer's board-approved training. 

History: Effective July 1. 2006. 
General Authority: N DCC 12-63-02.1 (7) 
Law Implemented: NDCC 12-63-02.1 
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CHAPTER 109-02-03 

109-02-03-02. Weapons safety and proficiency examination. The 
board shall establish and certify a weapons safety and proficiency qualification 
examination, including: 

1. A written examination, including weapons safety, weapons handling, 
mechanical operations, criminal and civil liability on the use afforce, and 
North Dakota laws on the use of force and on firearms requirements. A 
minimum score of seventy percent overall with one hundred percent 
required for the North Dakota law portion is necessary for successful 
completion of the written examination. 

2. A certified sidearm shooting course using the duty weapon, duty 
equipment, and duty ammunition or ammunition ballistically similar 
to ammunition carried on duty. Successful completion of this portion 
requires a minimum score of seventy percent and the demonstration 
of competence in sidearm skills as determined by a certified weapons 
instructor. 

3. A peace officer may not take the written examination or sidearm 
qualification test more than three times in any twelve-month period. 
After the third unsuccessful attempt, the peace officer must wait one 
year before retaking the examination or sidearm qualification test. 

4. Only a certified weapons instructor may administer the weapons safety 
and proficiency examination or sidearm qualification test. 

History: Effective October 1, 2004: amended effective July 1. 2006. 
General Authority: NDCC 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-04(1)(d) 

109-02-03-06. Criteria for a certified shooting course. A sidearm 
shooting course must meet the following requirements before the agency may 
receive certification for the course and before a peace officer may qualify or 
requalify with the peace officer's duty weapon: 

1. The course must provide for a minimum of three firing positions, 
including: 

a. Prone. 

b. Sitting. 

c. Standing. 

d. Kneeling. 

e. Point shoulder. 
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f. Crouch. 

g. Walking. 

h. Barricade position. 

2. The course must induce stress by the use of time, physical activity, or 
night or low light conditions or a combination of all three. The course 
must provide a time limit for course completion. 

3. The course must include firing from at least three different distances: 

a. The distance may not be less than one yard [.91 meter] nor more 
than twenty-five yards [22.86 meters]. 

b. The majority of firing must occur at seven yards [6.40 meters] or 
more. 

4. The course must include firing at least eighteen but not more than sixty 
rounds of ammunition from start to finish. 

5. The course must be fired completely with the peace officer's duty 
weapon and duty equipment and include left-hand and right-hand 
shooting. An approved substitute weapon of the same type, model , 
and manufacture as the duty weapon may be used if the duty weapon 
becomes defective during firing. 

6. The ammunition used when firing for qualification must be the same as 
or ballistically similar to the ammunition normally carried on duty. 

7. Only silhouette targets may be used on a certified shooting course. 

History: Effective October 1, 2004: amended effective July 1. 2006. 
General Authority: NDCC 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-04(1)(d) 
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CHAPTER 109-02-04 

109-02-04-08.1. Basic part-time law enforcement training course 
requirements. 

1.. The basic part-time law enforcement training course must be based on 
performance objectives essential for part-time peace officers in the state 
of North Dakota. regardless of agency or assignment and must include 
classroom training. field training. and firearms training. 

2. The basic part-time law enforcement training course shall include 
testing to determine whether an applicant has learned and can perform 
the performance objectives. The school or agency conducting the 
basic part-time law enforcement training course shall maintain accurate 
records of tests and testing procedures. 

~ An applicant for a part-time peace officer license must successfully 
complete the basic part-time law enforcement training course within two 
years after the applicant started the basic part-time law enforcement 
training course. 

4. The school shall notify the board and the trainee's agency whenever 
the trainee fails to complete or pass any part of the basic part-time law 
enforcement training course. 

History: Effective July 1, 2006. 
General Authority: NDCC 12-63-02.1 (7) 
Law Implemented: NDCC 12-63-02.1 

109-02-04-09. Application for course certification. The following 
procedures apply to all training courses for which certification is requested: 

1. The person who plans or coordinates a training program shall submit 
an application for program certification to the board no later than thirty 
days in advance of the date the training program is to commence. 

2. The application must include: 

a. A course curriculum showing the date and location of the course, 
tRe Reurs ef instruction, a description ef tRe greup te be taugRt, 
including tRe number ef students and tReir bacl(greund, tRe metRed 
ef evaluation, and lessen plan title of course, name of person or 
agency preparing the training program, students, course objective, 
terminal performance objectives, testing methods if applicable, 
method of instruction. course content. schedule of presentation, 
references. and supporting materials; and 

b. Information concerning the instructors' education and experience if 
the instructors have not been certified by the board. 
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3. Within fifteen days after the completion of a training program, the 
training coordinator shall submit to the board a completed student 
roster on a form approved by the board. The form must include each 
peace officer's name and employing agency, hours attended, course 
name and subject matter, the training location, and the dates and times 
of training. 

History: Effective October 1, 2004: amended effective July 1. 2006. 
General Authority: NDCC 12-63-04(2)(d) 
Law Implemented: NDCC 12-63-04(1)(a)(b)(c) 
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