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TITLE 4

OFFICE OF MANAGEMENT AND BUDGET






AUGUST 2004

CHAPTER 4-01-01

4-01-01-01. Organization and functions of the office of management

and budget.

1. Organization of office.

a.

History. The 1941 legislative assembly appointed a governmental
survey commission to study the field of governmental
reorganization; and make recommendations—in—+957the—study

- -\ v o1 K1 -

. Am the recommendations w

a sin ency to hand state’s fiscal affairs. That stu
was reviewed by directive of the 1957 leqislative assembly. The

1959 legislative mbly established th artment of account
and purchases to become operative in 1961. In 1981 the agency
became the office of management and budget. The director is
ointed n rves at the will QVernor. en
ead, the director_is vested with control and supervision of the
fiscal administration of the executive branch of state government,

Divisions. The-office-has-seven-divisions—whieh—are Within_the
office of management and budget are seven divisions:

(1) Menagement-and-fiseal-administration Administration.
(2) Purehasing Fiscal management.
(3) informationservices Human resource managem ervices.




(4) Office-ofintergovernmental-assistanee Central services.

(5) Central-personnel Facility management.

(6) teecility-management Risk management.
(7) Acministration State radio communications.
© Redi eations.

2. Functions of office divisions.













a

b.

The administration division provides management and support
to the divisions within the office of management and budget.

Other duties include review of state agency management and
organizational structure, and frequent comparison of projected
and actual state revenues and expenditures. The director of each
division is appointed by and serves at the pleasure of the director
of the office of management and budget.

The fiscal management division is responsible for budget
preparation _and the monitoring of spending after legislative
appropriations are made, preparation of the revenue forecasts,
processing state financial fransactions. including agency payrolis,
and preparing the statewide comprehensive annual financial
report (CAFR). The fiscal management director and budget
analysts prepare the governor's executive recommendation for
submission to the leqislative assembly. As the sole financial plan
for providing state services, the executive budget recommendation
is presented to the leqgislative assembly prior to the convening
of each session. Part of the budget process involves fiscal
management staff appearing at hearings for each agency budget
request. onsite visits., and comparative analyses. Once the
executive budget recommendation has been submitted. the office
works closely with the legisiativ embly and its commitiee

xplaining the budget or roviding information on other fiscal
concerns. During both the legislative session and the legislative
council's interim_study period. the office of management and
budget assists legislators and other key policymakers in resolving

budget-related issues. Telephone: (701) 328-2680; web site:
ttp:// state.nd.us/fiscal.

The human resource management services division provides
services relating to establishing and maintaining a unified system
of human resource management for the classified service. The
ivision and th te personnel board were create ecutive
order in 1974 and by the legislative assembly in 1975. The 2003
islative assembly changed the na of the ceniral personnel
division to human resource management services. The division
establishes and maintains classification and compensation plans
as well as general policies and rules which are binding on the
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encies with_employees in the classified service. In 1995 the
administration of the merit system function was decentralized
to those agencies required to have a merit system of personnel
administration. The human resource management services
division maintains the merit system auditing function and provide
consultative _services to agencies on _a mullitude of issues
including recruitment, screenin nd selection of applicants:
performance management: classification; salary administration;

discipline; grievances: investigations; appeals; and federal and
stat loyment requirements. In addition, the division develo

rdinates. and conducts traini rograms;_provides mediati
services; and administers a cooperative education and internship
program. Telephone: (701) 328-3290; TDD: 800-366-6888: web
site:_hitp://www.state.nd.us/hrms.

The central services _division operates a central purchasing
ervice, maintains a central suppl ction s the state’
distribution point for f | surpius pri nd ringhous

for §ta;e-owned surplus property, and operates a_central printing
service. The central services division works with state agencies

nd vendors to provide { tate with the be ossible pri
for goods and services. Telephone: (701) 328-2780: web site:

http://www.state.nd.us/csd.

The facility management division was created July 1, 1991,
with the elimination of the director of institutions office. The

ivision manages the physical plant operations, provides capitol
tours, operates the central mail bureau, and coordinates event
scheduling for all of the buildings located on the one hundred
thirty-two-acre capitol complex._ It also is responsible for providing

space management services for the state agencies located

on_the capitol complex through ifs state planner. Telephone:
(701) 328-2471; web site: http://www.state.nd.us/fac.

Theriskm ment division was establi in1 in response
foa kota supreme court decision that eliminated the state’s
sovereign immunity for tort claims. The division's objectives are to
implement proactive loss control practices to address the state’s
exposures to loss, and to appropriately administer claims and
lawsuits. _The 2001 legislature established the risk management
workers’ compensation program_and assigned the division the
duty of administering the single workers’ compensation account

that consolidated one hundred forty-three state agency accounts,
and authori a_one hun S llar_deductibl r

claim and a cross agency return-to-work program. Telephone:
701) 328-7584: web site; htip://www.state.nd.us/risk.

te radio wa f merge f the legislative

assembly in 1951 to provide coordination, direction. control,
9
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development, and implementation of public safety communications
systems. as well as the operation and maintenance of those
systems through modern state-of-the-art technology. State radio
is dedicated to providing efficient voice and data communication
systems that are operated twenty-four hours a day, three hundred
sixty-five days a year, in the interest of public safety. Telephone:
(701) 328-8154; web site: http://www.state.nd.us/radio.

Inquiries. General inquiries regarding the office of management and
budget may be addressed to the director of the office. Specific inquiries
regarding the functions of each division may be addressed to the
director of that division.

Personnel roster. All correspondence to the below-listed persons
should be addressed as follows:

Red-Backman; Director

Office of Management and Budget

600 East Boulevard Avenue, Dept. 110
Bismarck, North Dakota 58505-0400

FoH328-4969 (701) 328-4606

SheilaPetersen; Director

Fiscal Management Division

600 East Boulevard Avenue, Dept. 110
Bismarck, North Dakota 58505-0400
(701) 328-4905

Director

Human Resource Management Services Division
600 East Boulevard Avenue, Dept. 113
Bismarck, North Dakota 58505-0

(701) 328-4735

tinda-Enrgmann;—Acting Director
Central Services Division

600 East Boulevard Avenue, Dept. 118
Bismarck, North Dakota 58505-0420
(701) 328-3494

JamesHeck-Director
Inf tor-Serviees Divisi
600-East-Beulevard-Avenue; Dept—1H42
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Curt-Zimmerman; Director

Facility Management Division

600 East Boulevard Avenue, Dept. 130
Bismarck, North Dakota 58505-0130
(701) 328-4002

dJo-Zsehomier; Director
Risk Management Division

606-East-Boulevard-AvenueDept—1104 1600 East Century Avenue,

Suite 4
Bismarck, North Dakota 58565-6318 58503-0649
F61-328-4964 (701) 328-7580
Director
State Radio Communications
P.O. Box 5511
ism orth Dakota 58502-5511

(701) 328-8154

History: Amended effective March 1, 1982; October 1, 1983; November 1, 1985;
October 1, 1987; September 1, 1989; May 1, 1992; February 1, 1993; April 1, 1994;
December 1, 1998; August 1, 2004.

General Authority: NDCC 28-32-02.1

Law Implemented: NDCC 28-32-02.1

11



ARTICLE 4-12

STATE PROCUREMENT PRACTICES

Chapter

4-12-01 General Rules

4-12-02 Procurement Organization and Leadership

4-12-03 Delegation of Purchasing Authority

4-12-04 Ethics in Public Procurement

4-12-05 Bidders List

4-12-06 Specifications for Commodities and Services

4-12-07 Managing Contractual Risk

4-12-08 Competitive Solicitation Methods

4-12-09 Limited  Competition. Noncompetitive, and Emergency
Procurements

4-12-10 istakes in Bids or Proposals

4-12-11 Evaluation of Bids or Proposals

4-12-12 Contract Negotiations

4-12-13 Contract Administration

4-12-14 Resolution of Protested Solicitations and Awards

4-12-15 Intergovernmental Relations

4-12-16 Printing

CHAPTER 4-12-01
GENERAL RULES

Section
4-12-01-01 Authority
4-12-01-02 Definitions
4-12-01-03 Determinations
4-12-01-04 Applicability
4-12-01-05 Compliance With Federal Requirements and Qther Funding
Sources
4-12-01-06 Procurement Violations
4-12-01-01. Authority. Rules set forth in this article are promulgated by the

office of management and budget, in accordance with North Dakota Century Code
sections 44-08-01. 46-01-01. 46-01-02, 46-02-01, 54-44-04, and 54-44.4-04 and
other laws as contained in the North Dakota Century Code.

History: Effective August 1, 2004.
General Authority: NDCC 54-44-04, 54-44.4-04

Law Implemented: NDCC 44-08-01, 46-01-01, 46-01-02, 46-02-01, 54-44-04,
54-44.4-04

4-12-01-02. Definitions.The terms throughout this article have the same
meaning as in North Dakota Century Code chapter 54-44.4. except:
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13.

"Approved vendor" means a person or business entity that has
completed the registration requirements of North Dakota Century Code
section 54-44.4-09 and been placed on the North Dakota state bidders

ist.

"Award" means the selection of a successful bidder or offeror for
presentation of a purchase agreement or contract.

"y

der" means a person or business entity that submits a response t
n_informal or formal bidding process.

"Bidders list" is the list of approved vendors that have completed
the registration requirements of North Dakota Century Code section
54-44 4-09

"Contractor" means a person or business entity having a confract with
the state to furnish commodities or services for a certain price.

"Cooperative hasing" means procurn nt conducted on behalf of
fwo or more public.procurement entities.

"Determination” means ment prepare rocurement officer
justifying the decision to take a certain action, including the reason or
findings of fact and a conclusion.

"Director” means the director of the office of management and budget.

"Formal competition" means a solicitation process that requires bids or
ropo to be submitted in a prescribed format in a sealed envel
sealed package. or electronic means to be opened at a specified time.

"Informal competition" means a solicitation process that requests
unseal ids or pr Is that may be conveved by letter, telephone

r_other means under conditions different from those required f
formal competition.

"Negotiation" means to attempt resolution of an issue through
conference. discussion, and agreement or compromise.

"Notice of intent o award" m ofification that a bidder or offeror has
been selected for award of a contract.

"Offeror” means a person or business entity that submits a response to
an informal or formal request for proposal process.

"Procurement” means the process of purchasing, renting, leasing, or

otherwise acquiring_any commodities or services. This includes the
process of acquisition, including description of requirements, solicitation

13



of bids or proposals, evaluation and selection of sources. preparation
and award of a contract, and all phases of contract administration.

"Procurement file” means a written record maintained by the purchasing
agency that contains documents related to the origination, solicitation,
award., contract, and contract administration. including written
determinations and approvals.

'Protest” means a_written objection by an interested party to_a
solicitation, intent to award a contract, or award of a contract with the
intent of receiving a remedial result.

"Responsive bidder or offeror" means a vendor who has submitted a
bid or proposal that conforms in material respects to the requirements
tated in the solicitation.

"Sole source" _means a noncompetitive procurement in _which _a
particular person or business entity is identified as the only qualified
source capable of supplying the commadity and service.

"Solicitation” means a_request for bids or progosals' to provide
commodities or services.

"Statement of work" means a detailed description of work the
purchasing agency wants the contractor to perform.

"Vendor" means erson_or_business entity that offers to sell
commodities or services.

"Written directives” means directives. policies. procedures, guidelines,
and standards issued by the director of the office of management and
budget or designee under North Dakota Centu de chapter 54-44.4.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-02. 54-44.4- 54-44.4-05
54-44.4-06, 54-44.4-09, 54-44.4-10

4-12-01-03. Determinations.

1.

o

In_a determination made by a state employvee or official, the state
employee_or official making the determination shall _independently
examine the material facts of the procurement and independently

termin ether 1 rocurement is eligible for the procurement
method requested.

A state emplovee or official must not knowinaly make a false statement
in a determination required by law or these rules.

14



3. Determinations required by law or these rules must be in writing and
retained in the procurement file.

History: Effective August 1, 2004.

General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-02, 54-44.4-04, 54-44.4-05. 54-44.4-06,
54-44.4-09, 54-44 .4-10, 54-44.4-12

4-12-01-04. Applicability.

1. These rules apply to all procurements of commodities and services.
regardless of the funding source, by each state agency and institution in

the executive branch of government, except this chapter does not appl
fo:

8. Those ncies or_institutions governed by the state board of
higher education. which are exempt under ction 5 of North
Dakota Century Code section 15-10-17 and North Dakota Century
Code section 54-44.4-02:

o3

Those commodities and services not subject to state procurement
laws under North Dakota Century Code section 54-44.4-02;

LO

Those procurements costing less than a specified amount and
those specific commodities or services as determined by the
irector’s written directiv ni to North Dakota Ceniu d

section 54-44.4-02:

e

Contracts for services of legal counsel with attorneys who are not
emplo b ate, pur f o Nort kota ntury Cod

section 54-12-08;

|©

Contracts for public buildings and public improvement contract
bids. pursuant to North Dakota Century Code title 48:

Contracts for architect, engineer, and land surveying services,
pursuant fo North Dakota Century Code chapter 54-44.7:

{

a ontr: f ncessions. pursuant to North Dakot n od
chapter 48-09;

h. Grant programs. not including procurements using grant dollars; or

i. Professional memberships.

2. The office of management and budget may procure exempted

mmoditi r ices upon r { by an age r_institution.

15



3. The office of management and budget may require state agencies or
institutions to provide an_annual report of commodities and services
exempted by the director’s written directive.

History: Effective August 1, 2004.
General Authority: NDCC 54-44-04, 54-44.4-04
Law Implemented: NDCC 54-44.4-02, 54-44.4-02.1, 54-44.4-04

4-12-01-05. Compliance with federal requirements and other funding
sources.

1. When a procurement involves the expenditure of federal assistance or
ntract funds, the offi f_ management and budget or purchasin
agency will comply with all federal laws and regulations that ar
mandatory and that are not presently reflected in these rules.

2. Nothing in these rules or the written directives of the office of
management and budget prevents any state agency or institution
from _complying with the terms conditions of federal funds, federal

assistance nts, gifts, bequests. or cooperative agreements.

History: Effective August 1, 2004.
General Authority: NDCC 54-44-04, 54-44.4-04
Law Implemented: NDCC 54-44-04, 54-44.4-01, 54-44.4-04

4-12-01-06. Procurement violations. Violations of state laws. rules, and
office of management and budaget written directives relating to procurement will be
reported to the employing agency for appropriate disciplinary action. A violation of
state laws, rules. and office of management and budget written directives related to
procurement may constitute action outside the employee’s scope of employment.

History: Effective August 1, 2004.
General Authority: NDCC 32-12.2-03, 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-02, 54-44.4-02.1, 54-44.4-04

16



CHAPTER 4-12-02
PROCUREMENT ORGANIZATION AND LEADERSHIP

Section _

4-12-02-01 ~ State Procurement Office

4-12-02-02 Duties and Functions of the State Procurement Office
4-12-02-03 Procurement Advisory Council

4-12-02-01. State procurement office.

1. The state procurement office within the office of management and

budget is responsible for carrying out the duties. powers. and

responsibilities involved with the operation of a centralized purchasing
service.

2. The state procurement office is headed by the state procurement
manager who serves as the central procure t officer of the stat
and is responsible for the state procurement office as it exercises its
duties and functions.

History: Effective August 1. 2004.
General Authority: ND -44-03, 54-44-04, 54-44.4-04

Law Implemented: NDCC 54-44-04, 54-44.4-02, 54-44.4-04

4-12-02-02. Duties and functions of the state procurement office. The
state procurement manager or designee shall:

1. Adopt policies, procedures, guidelines, and standards consistent with

the laws and rules governing the procurement of commodities and

services.

2. Procure upervise the procur f all commoditi services
needed by the state, except those exempted by state law or the
director’s written directive.

3. Manage the delegation of procurement authority.

4. nduct periodic revie f procuremen ade te ies and
institutions with delegated authority to ensure liance with_stat

laws and rules and office of management and budget written directives
related rocurement.

5. Make written determinations regarding procurement issues, including
exemptions, emergency purchases, restriction of competition. use
of federal contracts, cooperative purchasing agreements, vendor
responsibili ension_or e f vendors fr state
bidders list, and appeals of protest decisions.

17



6. Collect statistical data from each state agency and institution concerning
the procurement of commodities and services.

I~

Establish procurement education and training programs for state
employees.

8. Develop standard forms, terms and conditions for solicitations,
purchase orders, amendments., and contract administration tasks in
consultation with the attorney general.

9. Work with state agencies and institutions and vendors to establish

effective_and economical state contracts for the procurement of
commodities and services of common use, which may be made
mandatory for use by stat encies and institutions.

10. Coordinate with agencies and institution verned by the state board

of higher education to identify commodities or services of high common
usage suitable for joint purchase.

1. Coordinate with political subdivisions o cooperatively purchase
commodities or services when determined to be beneficial to the state
and political subdivisions.

History: Effective August 1. 2004.
General Authority: NDCC 54-44-04, 54-44.4-04

Law Implemented: NDCC 44-08-01, 54-44-03, 54-44 04, 54-44.4-02,

4-12-02-03. Procurement advisory council. A procurement advisory
council, appointed by the director and headed by the state procurement manager,
shall meet at least twice per vear for the discussion of procurement practices

and T ndatio for improvement of the stat rocurement process.
The committee advises the state procurement manager regarding statewide

procurement policies, standards, and guidelines.

History: Effective August 1, 2004.
General Authority: NDCC 54-44-04, 54-44.4-04

Law Implemented: NDCC 54-44-04, 54-44.4-01. 54-44.4-02, 54-44.4-02.1,
54-44.4-04
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CHAPTER 4-12-03
DELEGATION OF PURCHASING AUTHORITY

Section
4-12-03-01 Delegation of Purchasing Authority
4-12-03-02 Regquest for Additional Delegation
4-12-03-03 Decision to Delegate
4-12-03-04 Compliance With State Procurement Policies
4-12-03-05 Procurement Officer Training Program
4-12-03-01. Delegation of purchasing authority. The director or director’s
esignee may delegate purchasing authority. in writi to_the head of a state
agency or institution. The head of the state agency or instifution may delegate
that person’s _authority o cific individuals. The delegation will speci llar
limits for making required determinations, approving limited and noncompetitive
rocurements, conducting procur ts. and amendin tracts. The delegati
may specifically include or exclude certain commodities or services. The authority
remains in effect for the time specified in the written delegation unless revoked
in writing by the director, director’s designee, or the head of the state agency or
institution.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-03, 54-44.4-04

4-12-03-02. Re st for additional delegation. Th ad of a _sta
agency or institution may request a special delegation of purchase authority

for a specific requirement. The request must be made in writing to the state

procurement office and approval obtained before the agency or institution issues
a solicitation or awards a contract.

History: Effective August 1, 2004.

General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-03, 54-44.4-04

. 4-12-03-03. Decision to delegate.

1. Factors to consider in making the decision to delegate include:

8. The procurement expertise or other specialized knowledge of the
otential delegate;

b. T st experien f th tential delegate in reising similar
authority:; '

C. e degree of economy and efficiency to b hieved in meetin
the state’s requirements if authority is delegated:

19



d. The available resources of the office of management and budget
1o exercise the authority if it is not delegated: and

€. The consistency of delegation under similar circumstances.

2. Provisional or partial delegation may be made to employees and officials
who have limited training or experience.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-03, 54-44.4-04

4-12-03-04. Compliance with state procurement policies.

1. Any person with delegated purchasing authority will exercise this
authority in accordance with the terms of the delegation. the state
laws, rules. and office of management and budget procurement written
directives.

2. State agencies and institutions may adopt internal procurement policies
and procedures that are consistent with state laws, these rules, and
office of management and budget procurement written directives.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-03, 54-44.4-04

4-12-03-05. Procurement officer training program. The state
rocurement office conducts a procur nt fraining and development program.

The state procurement office may charge fees for training on a cost-recovery basis.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-03, 54-44.4-04
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CHAPTER 4-12-04
ETHICS IN PUBLIC PROCUREMENT

Section v

4-12-04-01 Requirement for Good-Faith Actions
4-12-04-02 Emphasis on Competition
4-12-04-03 Handling of Information

4-12-04-04 Conflict of Interest

4-12-04-05 Attempt to Influence Award
4-12-04-06 Collusion of Bidders or Offer:
4-12-04-07 Nondiscrimination in Sourc lecti
4-12-04-08 Artificial Fragmentation Prohibited

4-12-04-01. Requirement for good-faith actions. All parties involved in

the solicitation, negotiation rformance. and administration ontracts for th

state shall act in good faith.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-01, 54-44.4-

will bg issued in sgﬁic ent time and in a form that will permif the highest practicable
d f full and free ¢ ition.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 44-08-01, 54-44.4-01, 54-44.4-04

4-12-04-03. Handling of information.

1. No state employee or official will furnish information to a prospective
bidder or offeror if, alone or together with other information, it might give

the prospective bidder or offeror an unfair advantage.

2. state emplovee or official will handle confidential or propriet
information belonging to the state, a vendor, or a contractor with due
re and compliance with state procurement law: en recor
laws.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04

4-12-04-04. Conflict of interest.

1. Each state employee or official directly or indirectly involved in
procurement activities for the state will exercise caution in professional
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and personal activities to prevent a conflict of interest, or the
appearance of conflict, regarding any vendor or contractor.

An _employee or official shall not participate directly or indirectly in a
procurement when the employee or official knows that:

2. The employee or any member of the employee’s immediate family,
including a parent, spouse, child, sibling, grandparent. step-
(parent, child, siblings), or in-laws (parent, child, and sibling). has
a financial interest pertaining to the procurement;

o

A business or organization in which the employee, or any member
of the emplovee's immediate family, has a financial interest
pertaining to the procurement: or

€. Any other person, business, or organization with which the
employee or any member of the employee’s immediate family
is_negotiating or has an arrangement concerning prospective
employment involved in the procurement.

Upon discovery of an actual or potential conflict of interest. an employee
or official shall promptly file a written stat nt of disqualification and
withdraw _from further participation in the transaction involved. The
head of the state agency or institution, in consultation with the
attorney general, shall make a written determination as to what further
participation, if any, the employee may have in the procurement.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 12.1-13-02. 12.1-13-03. 48-02-12, 54-44.4-01.
54-44.4-04 |

4-12-04-05. Attempt to influence award.

1.

™

Any vendor or _contractor is prohibited from giving or offering to give,
and any employee and official of the office of management and budget
or_a purchasing agency _involved in any aspect of the procurement
process is prohibited from soliciting. accepting, or agreeing to accept
money, loa credits, or prejudicial discounts, subscriptio offer
of employment, gifts. entertainment, favors. or services that might
influence, or appear to influence, procurement decisions.

ltems of nominal value may be offered by a vendor or contractor as
a_gesture of good will or for public relations purposes and may be
accepted.

A_vendor, confractor, agent., consultant. subcontractor, empiovee.
lobbyist, or any st lo or official may not attempt to influence
a procurement decision.

22



4. A state empl r official involved in any aspect of the procurement

process shall report to thie state procurement manager any person or
business entity that attempts to influence an award or makes or offers to
make a gift prohibited by this section. All bids or proposals submitted by
the person or business entity will be rejected and the person or business
entity will be barred from further bidding for a period of time determined
by the state procurement manager. The state procurement manager
will notify the attorney qeneral of any vnolgtnon of this section for any
actio th orn neral may deem a riate.

History: Effective August 1, 2004.

General Authority: NDCC 12.1-12, 54-44.4-04

Law Implemented: NDCC 12.1-12-01, 12.1-12-03, 54-44.4-01, 54-44.4-04.
54-44.4-10

4-12-04-06. Collusion of bidders or offerors. A state employee or official

involved in any aspect of rocureme ess must promptly report to the
tate procurement manager case of su ad collusion or suspicious biddin
attern indicating_anticompetitive trad ice tween | or prospectiv

bidders or offerors. The procurement action must be suspended. The state

procurement manager wg ngtxfy the attorney general of any wo!at:gn of this section
for any action as the neral may deem ropri

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04

4-12-04-07. Nondiscrimination in source selection. Source selection
may not be based upon discrimination because of race, religion. color, national

rigin X marital status, pregnancy, parenthood, disability, or political
affiliation.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law implemented: NDCC 54-44.4-01, 54-44.4-04

4-12-04-08. _ Artificial fragmentation prohibited. Requirements may
not be artificially divi to _avoid requirements for obtaining competition.
Fragmentation of current requirements for commodities and services must be
based upon actual need by the purchasing agency.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-11
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CHAPTER 4-12-05

BIDDERS LIST
Section
4-12-05-01 Bidders List
4-12-05-02 Suspension or Debarment From Bidders List
4-12-05-03 Explanation by Vendor
4-12-05-04 Cause for Suspension or Debarment

4-12-05-01. Bidders list.

1

[

it

=

A vendor that wants to receive notice of solicitations for bids or
proposals must apply to have its name placed on the bidders list for
the type of commodities or services that the vendor sells.

Placement on the bidders list does not guarantee a vendor will receive
notice of every solicitation over the amount established for_small
purchases.

If notice of a solicitation sent to an approved vendor is returned as
undeliverable, that vendor may be removed from the state bidders list.

The office of management and budget shall develop policies for
maintaining the bidders list to include periodically removing from the
bidders list vendors that have not responded to solicitations for a
particular commodity or service.

History: Effective August 1, 2004.
General Authority: NDC -44.4-04, 54-44.4-09

Law Implemented: NDCC 54-44.4-04, 54-44.4-09

4-12-05-02. Suspension or debarment from bidders list.

1

2.

3.

Th e _procurement manager_m after consultation with the
attorney _general. suspend_or _debar any vendor from a bidders list
for se. The suspension period must be less than six months: the
debarment period must be less than three years.

The vendor will be given written notice that describes the term of the
suspension or debarment, the vendor’s right to make a written appeal

within seven calendar days. and the reinstatement process.

After seven calendar days of notice to the vendor and reasonable
opportunity for that person to be heard, the state procurement manager,
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after consultation with the attorney general. shall have authority to
suspend or debar the vendor for cause.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-09

4-12-05-03. Explanation by vendor.

1

3.

At any time after the vendor receives notice of suspension or
debarment, the vendor may submit a written explanation of the

circumstances that were the cause of the suspension or debarment
order, or may show that the circumstances have been corrected.

On the basis of the explanation or showing, the state procurement
nager_ will respond within_seven working da nd mav modi r
rescind the removal or suspension.

Any modification or rescission will hot waive or otherwise affect any
other remedies the state might have concerning the vendor.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04. 54-44.4-09

4-12-05-04. Cause for ension o barment. Sufficient grounds for

suspension or debarment include:

1.

2.

oo

>

o

[

I~

Failing to maintain_active, good-standing status with the secretary of
state:

Delivering items that do not comply with the specifications of the
vendor’s contract with the state:

Ezailing to_make delivery within the time specified in_the contract or

purchase order;

Failing to keep an offer firm for the length of time specified by the vendor

in the solicitation or the vendor’s bid or proposal;
Failing to provide a performance bond when required by a solicitation:

Colluding with other vendors 1o restrain competitive bidding:

ngaging in unauthorized communication r ing to tain

information about an open solicitation with any state employee or
official other than the responsible procurement officer or designee:
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8. Giving information in an application for inclusion on a bidders list that is
later found to be false or materially misleading:

9. Substituting of an article, even if it is the same quality, without first
securing the written consent of the purchasing agency:

10. Declaring bankruptcy or other evidence of insolvency of the vendor:;

11.  Any other facts causing substantial doubt as fo whether the vendor will
continue to be a responsible bidder or offeror that can be relied upon to

fulfill its obligations under this article and under any contract awarded
to the vendor:

12. \Violating the laws of the state that would make it inadvisable for the
state to deal with the vendor; or

13. \Violating any other provisions of this article.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-09
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Section
4-12-06-01
4-12-06-
4-12-06-03
4-12-06-04
4-12-06-05
4-12-06-06
4-12-06-07
4-12-06-08

CHAPTER 4-12-06
SPECIFICATIONS FOR COMMODITIES AND SERVICES

Purpose of Specifications

Restrictiv ifications to Be Avoide

Use of Brand Name in Specifications

Qualified Products List

Equipment es and Lease-Purchase
Specifications Prepared by Non-State Personnel

Request for information

Specification Meeting

4-12-06-01. Purpose of specifications.

1

[

The purpose of a specification is to serve as a basis for obtaining a
commodity or service suitable for the state’s needs in a cost-effective

manner.

ities and services will be specified at { roper level of
utility and guality for the purpose intended in order to promote overall
onomy for th rpose inten .

All required functional, performance, physical, design. and other
characteristics of a commodity or servi d any other requirement
such as certification, licensing. insurance. deli installation
inspection, testing, training. maintenance. and service support must be
included in the specification. '

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Imple

mented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-06-02. Restrictiv cificatio o be avoide

1

>

Specifications _should encourage competition in meeting the state’s

needs and may not be restrictive. Restrictive specifications are contrary
1o the policy of the state and should be avoided.

Standard commercial commodities will be specified whenever possible.

A_specification is restrictive when the specifications, requirements,
restrictions, or conditions have the effect of limiting responses to only
one brand. make. source of supply, or service provider and have no
reasonable relation to the actual needs of the purchasing agency.

When only one brand, make, source of supply. or service provider can
meet the specifications in a competitive solicitation, the procurement
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5.

officer must make a determination regarding whether the specification
was restrictive.

Award is subject to the approval reguirements for limited and
noncompetitive procurements in chapter 4-12-09.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 44-08-01, 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-06-03. Use of brand name in specifications.

1.

|

Specification may include brand name, make, or source of supply. but
in_those cases it will be clearly indicated that equivalent products may
be acceptable.

If a commodity or service put forth as equivalent is rejected by an agency
or institution as not being equivalent, the procurement officer must make
written determination and notify the bidder or offeror of the rejection.

Whenever_an_agency specifies products or_services exclusive to
a rticular_individual, company. manufacturer. or bran me _to
the exclusion of competitive products or services, the proprietary
product or service will be procured competitively, unless it is available
only fro n rce of su r ergency circumstances exist.
When competition is limited or restricted by the use of a brand
name_or_proprietary specification. a written determination_for a
limited competitive or noncompetitive procurement must be made in
ccordance with North Dakota n ode section 44-08-01 and
North Dakota Administrative Code chapter 4-12-09.

History: Effective August 1, 2004,
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 44-08-01, 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-06-04. Qualified products list.

1.

o

oo

if testing or examination of the commadities or services is desirable or
neces to best satis ate requirements, a gualified products list

may be developed with approval of the state procurement office.

When developing a_gualified products list; a representative group of
vendors must be solicited, in writing. to submit products for testing an
examination to determine acceptability for inclusion on the gualified
products list.

Inclusion on a qualified products list must be based on results of tests
or minations conducted in accordance with state requirements and
the product specification.

28



4.

The existence of prequalified products on a qualified products list does
not constitute prequalification of any prospective vendor.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-06-05. Equipment leases and lease-purchases.

1.

>

>

Specifications for equipment leases and lease-purchases will include

the_total term of the lease. including all provisions for extensions
or renewals of the lease agreement. If the purchasing agency will
purchase insurance for the equipment being leased from the leasor,
those requirements will be stated in the specifications.

The purchasing agency will prepare a written analysis documenting the
ecision to | or lease-purch in accordance with North Dak
Centu de section 54-27-21.1.

The state agency or ingtituﬁon will notify the office of the insurance

commissioner, fir d tornado fund division, if the ipment bein
leased or lease-purchased will be insured under that fund.

The purchasing agency must comply with the requirements of North
Dakot: ntu ode section 54-27-21 related to fi set reportin

when the equipment lease or lease-purchase is determined to be a fixed
asset acquisition.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: ND -27-21.1, 54-44.4-02, 54-44 4-
4-12-06-06. Specifications pr ed by non-state personnel.
1. The_ requirement f these rules regardi th rpose _and
nonrestrictiveness of specifications applies to all specifications

2.

repared b meone other than a state employee or official.

When a purchasing agency has specifications prepared by someone
other than a state employee or official on behalf of the state, that person
or business entity must be excluded from submitting bids or proposals.

History: _Eﬁg_c_tme_ugu__t_,_zg___
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-06-07. Request for information. A noncompetitive solicitation may be
issued to obtain information, data, comments, or reactions from ible vendors

preceding the issuance of solicitation for bids or proposals or a multistep bidding
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procedure. Information obtained as a result of a request for information is subject
to the state open records law.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04, 54-44.4-06
Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-06-08.  Specification meeting. Prior to issuing a solicitation,
the procurement officer may hold a_specification meeting to seek information
necessary to prepare a_suitable specification and competitive solicitation. The
procurement officer will provide adequate notice to potential bidders or offerors.
The meeting is open to the public. Attendance at such meeting may not be made
mandatory as a condition for submitting a bid or proposal.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-06
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CHAPTER 4-12-07
MANAGING CONTRACTUAL RISK

Section )
4-12-07-01 Risk Management Analysis
4-12-07-02 Insurance Reguirements
4-12-07-03 Bid Securit
4-12-07-04 Performance Bonds
4-12-07-05 Payment Bonds
4-12-07-01. Risk management analysis. In preparing a solicitation or

contract. the procurement officer will consider the potential risks_involved in the

ntract for procurement of commodities or services to determine reasonable
measures that can be taken to mitigate those risks. including the use of insurance.
bonding. or other types of security.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44 4-01. 54-44.4-04

4-12-07-02. Insurance requir nts. A esult of a risk managemen
analysis. it be determined that the coniractor will uired to ire and
maintain insurance. The insuran irements must be stated in th licitation.

History: Effective Au .
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-01, 54-44 4-04

4-12-07-03. Bid security.
1. As a result of a risk management analysis prior to the solicitation being

issued. securi ay be required to protect the interests of the state and

ensure that a vendor will not withdraw a bid or proposal prior to contract

award. In this_circumstance,. a bid bond. certified check, or cashier’s
check drawn on the Bank of North Dakota or a federally insured bank.
r other form of bid security ac able to th rchasing agency. m
e I ired t mpany the bid or pr 1.

2. When a bid bond is required, the bid or proposal must specify the form

and amount of the bond, up to five percent of the full amount of the bid

or proposal, unless it is in the best interest of the state fo specify another

amount.
3. The bidder or offeror ign bid bond as principal the
b t be si SUr m icensed he insur;

commissioner to do business in the state. If the surety on a bond has
its authority to do business in this state revoked or if for any reason it
ceases to do business in the state. the bidder or offeror must promptly

in anoth urety on the bond. T ond noncancelabl
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regardless as to whether the bonding company remains licensed in the
state, and must remain in effect until a replacement bond is filed.

The bond must be conditioned on full performance of all obligations
imposed on the bidder or offeror, including the obligation to keep the
price firm for the period specified in the solicitation and the obligation
to file a performance bond when required. The bond must provide that
upon failure to perform any obligations the state will recover from the
bidder and the surety, or either, any damages suffered because of failure
to perform.

The purchasing agency may allow a vendor to file a continuing bond

good for all bids or proposals made during a certain period of time up
to a stated amount.

Bid bonds or other form of bid security submitted by unsuccessful
bidders or offerors will be returned as soon as possible after the
award is made. The purchasing agency may retain the bid bonds of
those unsuccessful bidders or offerors determined to be reasonably
susceptible for award for use in the event of default by the successful
bidder or offeror. The bid bond or other form of security submitted by
the successful bidder or offeror will be returned as soon as possible
after the contract is awarded or as soon as the successful bidder or
offeror has filed a performance bond if one is required.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04

4-12-07-04. Performance bonds.

i

o

oo

As a result of a risk management analysis prior to the solicitation
being issued, the successful bidder or offeror may be required to file
a performance bond, certified check, or cashier’s check drawn on the
Bank of North Dakota or a federally insured bank. or other form of
sur eposit acceptable to the purchasing agency.

The state may require that the bond, certified check, or cashier’s check
be filed within a specified number of days after the award is made or the
contract may be canceled and the vendor will be liable for any damages
caused by failure to file the bond. certified check. or cashier’s check.

When rformance bond is required, the solicitation must specify the
form and amount of the bond. The amount of the performance bond
must be adequate to cover the risk assumed by the state, depending
on the nature and circumstances of the contract, up to one hundred
percent of the contract amount.
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The successful bidder or offeror must sign any bid bond as principal, and
the bond must be signed by a surety company licensed by the insurance
commissioner to do business in the state. If the surety on a bond has
its authority to do business in this state revoked or if for any reason it
ceases to do business in the state, the bidder or offeror must promptly
obtain another surety on the bond. The bond must be noncancelable,

reqgardless as to whether the bonding company remains licensed in the
state, and must remain in effect until a replacement bond is filed.

The bond must be conditioned on full performance of all obligations

imposed on the vendor by the contract with the state. The bond must
provide that if the vendor fails to perform any obligations, the state may
recover from the vendor and the surety, or either of them, any damages
suffered because of failure to perform.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-01, 54-44.4-04

4-12-07-05. Payment bonds.

"

N

A payment bond may be required by the purchasing agency for the
protection of all persons supplying labor and material to the contractor
or_its subcontractors for the performance of work provided for in the
contract.

When a payment bond is required, the bid or proposal must specify the

form and amount of the bond. up to one hundred percent of the contract

amount.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04
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CHAPTER 4-12-08
COMPETITIVE SOLICITATION METHODS

Section

4-12-08-01 Competitive Solicitation Methods

4-12-08-02 Small Purchases

4-12-08-03 Competitive Sealed Bidding

4-12-08-04 Competitive Sealed Proposals

4-12-08-05 Multistep Solicitations

4-12-08-06 Notice of Competitive Sealed Solicitations

4-12-08-07 Approved Vendor Registration Requirements

4-12-08-08 Questions and Clarification

4-12-08-09 Solicitation Amendment - Extension of Solicitation Opening
Time - Cancellation of Solicitations

4-12-08-10 Presolicitation, Prebid, or Preproposal Conferences and Site
Inspections

4-12-08-11 Samples

4-12-08-12 Receiving Sealed Bids or Proposals

4-12-08-1 Late Bids or Proposal

4-12-08-01. Competitive solicitation methods.

1. Commodities and services will be procured through a competitive
solicitation method unless competitive solicitation is not required by

state law or circumstances exist under which competition can be
limited or waived in accordance with North Dakota Cent e

section 54-44.4-05 and these rules.

2. The state procurement office will establish policies. procedures.
guidelines, and standards for the purchase of commodities and
services, based upon dollar value thresholds established by the
irector pursuant o North Dakota Cent e sections 54-44.4-02
and 54-44.4-11.

3. Depending upon the value and complexity of commodities or services

to be purchased. the state procurement office and each purchasing
agency, in accordance with guidelines issued by the state procurement
office, may issue solicitations by one of the following methods:

a. Small purchase procedures, including an informal competitive
process:

b. Competitive sealed bids;

C. Competitive sealed proposals; or
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d. Multistep competitive process.

History: Effective August 1, 2004.

General Authority: NDCC 54-44.4-04, 54-44.4-11

Law Implemented: NDCC 54-44.4-02, 54-44.4-02.1, 54-44.4-04, 54-44.4-05,
54-44.4-06, 54-44.4-10, 54-44.4-11

4-12-08-02. Small purchases.

L

o

jw

>

o

Extremely low-value purchases. including purchases made using a
purchasing card, will be made using adequate procedures to ensure
commodities and services are obtained at a fair and reasonable price,
which may include the solicitation of only one bid or proposal. The

procurement officer will rotate vendors solicited on an equitable basis.

For small purchases between the threshold for extremely low-value

purchases and formal sealed competition, informal competition should

be obtained and no less than three vendors should be solicited, insofar
as practical, to submit oral or written bids or proposals.

Vendors that are not approved under North Dakota Century Code
section 54-44.4-09 may be solicited.

All responses will be recorded and placed in the procurement file.

After application of North Dakota Century Code section 44-08-01, an
award shall be made to the responsible vendor offering the lowest
responsive bid or most advantageous proposal.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-02, 54-44.4-04, 54-44.4-05, 54-44.4-09,

54-44 .4-11

4-12-08-03. Competitive sealed bidding.

5 ¥
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o
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Invitation for bids will be issued and will include a purchase specification
or statement of work and all contractual terms and conditions applicable
to the procurement.

Notice of the solicitation will be made in_accordance with section
4-12-08-06.

At the specified date and time, a public bid opening will be held and
each bid received will be opened and read.

A listing of the bidders’ names and their responses must be prepared.
including any responses declining to submit a bid and those bids
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received late. The record of bidders’ names, all the bids, and tabulation
sheets form part of the procurement file.

The procurement file becomes public upon the bid opening.

No discussions or negotiations with bidders are permitted after the
opening of bids. Award is to be made to the responsible vendor with
the lowest responsive bid. based strictly on the criteria set forth in the
invitation for bids.

The procurement officer may reject all bids or negotiate for a lower price

with the successful bidder as provided in North Dakota Century Code
section 54-44.4-05.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-02, 54-44.4-04, 54-44.4-05, 54-44.4-09

4-12-08-04. Competitive sealed proposals.

1
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The following types of commodities and services, for which the use of
competitive sealed bidding is either not practicable or advantageous to
the state, may be procured by competitive sealed proposals without a
written determination by the procurement officer:

a. Services:

b. Information technology as defined in North Dakota Century Code
section 54-59-01; and

C. Equipment.

Request for proposals will be issued and must include a purchase

specification or statement of work, all contractual terms and conditions

applicable to the procurement, and the relative importance of price and
other factors or subfactors, if any.

Notice of the solicitation will be made in _accordance with section
4-12-08-06.

At the specified date and time, each proposal will be opened in a manner
to avoid disclosure of the contents to competing offerors. The openings
may be made public at the discretion of the purchasing agency. as
indicated in the request for proposal. If a public opening is held, only
the names of offerors that submitted proposals can be revealed at the
opening.

A listing of the offerors’ names must be prepared. including any
responses declining to submit a proposal and those proposals received
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late. The record of offerors’ names. all the proposals, and tabulation
sheets form part of the procurement file.

jo

The procurement file becomes public when a notice of intent to award
is issued.

I~

After the initial evaluation of proposals. the procurement officer or
proposal evaluation committee may meet to discuss or evaluate

proposals or_hold discussions with those offerors determined to be
reasonably susceptible of being selected for award. A motion_may

be made to close the open meeting to prevent disclosure of any
information derived from proposals submitted by competing offerors.
Written records of these meetings will become open records after an
award of a contract has been made.

[

During the evaluation period. only the procurement officer and
others specifically authorized by the procurement officer may
transmit technical or other information and conduct discussions
with prospective contractors. Discussions and negotiations must be
conducted in accordance with chapter 4-12-12. These discussions
are for the purpose of clarification to ensure full understanding of,
and responsiveness to, the solicitation requirements. In conducting
discussions, any information derived from proposals submitted by
competing offerors shall not be disclosed.

o

Offerors must be accorded fair and equal treatment with respect to any
opportunity for discussion and revision of proposals, and revisions may
be permitted after submissions and prior to award for the purpose of
obtaining best and final offers. There must be a cutoff for the submission
of revised proposals and final offers.

10. After proposals have been evaluated and the successful vendor
elected. notice of intent to award must be promptly issued to all
offerors that submitted proposals. Notice can be made by mail.
facsimile, or electronic means. Upon issuance of this notice. the

procurement file becomes an open record.

History: Effective August 1, 2004.
General Authority: NDCC 44-04-19.2, 54-44.4-04, 54-44.4-10
Law Implemented: NDCC 54-44.4-04, 54-44.4-10

4-12-08-05. Multistep solicitations.

1. Solicitations for commodities or services may be a multistep process. in
which an initial solicitation for unpriced technical bids or proposals may
be used to develop a shortlist of qualified vendors and a subsequent

solicitation may be limited only to those vendors that qualified for the
shortlist.
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3.

The multistep sealed solicitation method may be used when it is not
practical to prepare initially a definitive purchase description that will be

suitable to permit an award.

During the first phase of a multistep sealed solicitation while evaluating

unpriced technical bids or proposals, the procurement officer may have

discussions with vendors or hold a conference of all potential bidders
or offerors.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-02, 54-44.4-04, 54-44.4-06

4-12-08-06. Notice of competitive sealed solicitations.

1
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3.

When making purchases over the amount established for small
purchases, state agencies and institutions will send notice of the
solicitation to vendors on the bidders list of approved vendors for the
commodity or service being purchased. unless a written determination

is made to limit competition.

Notice of the solicitation may be made by mail, facsimile, or electronic
means. The notice must include the purchasing agency, a brief
description of the commodity or service being procured, instructions
for_obtaining the solicitation, and the deadline for receipt of bids or
proposals.

The purchasing agency may also elect to use a means of public notice,

electronic posting. or send notice to vendors that are not on the bidders
list.

A record of the notice will be made, including a list of the vendors who

were sent notice and any vendors that requested the solicitation or
notice provided by other means.

Notice shall be given in sufficient time for potential bidders or offerors
to prepare bids or proposals.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-09

4-12-08-07. Approved vendor registration requirements. All solicitations
over the amount established for small purchases must state the requirements for

registration as an approved vendor under North Dakota Century Code section
54-44.4-09. The procurement officer may:

i M

Require all bidders or offerors to be registered as approved vendors by
the deadline established for receipt of bids and proposals:
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2.

3.

Make a determination to accept bids or proposals from vendors that are
not approved and require the successful bidder or offeror to become
registered before contract award; and

Make a determination that registration with the secretary of state and

appointment of an agent for service of process in this state are not
required and waive the reqistration requirement.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-09

4-12-08-08. Questions and clarification.

1

N

[

Any guestions or requests for clarification during the solicitation period
shall be submitted only to the procurement officer identified on the

solicitation document.

The procurement officer may establish a deadline for submission of
questions or requests for clarification in the solicitation.

When the response to the question or request for clarification contains
information that is material to the solicitation process that cannot be
answered by directing the potential bidder or offeror to a specific section
within the solicitation document. the procurement officer will prepare

a written response that must be distributed to all potential bidders or
offerors.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44 .4-05, 54-44.4-10
4-12-08-09. Solicitation amendment - Extension of solicitation opening

time - Cancellation of solicitations.

i

(A

e

Before the opening of bids or proposals, a solicitation may be amended.
or time for opening may be extended. upon the procurement officer’s

determination that the extension or amendment is in the state’s best
interest. All potential bidders or offerors known to have copies of the

solicitation shall be notified of the amendment or extension.

Bidders or offerors may be required to acknowledge receipt of the
solicitation amendment in writing.

Before the opening of bids or proposals, a solicitation may be
canceled in whole or in part if the procurement officer determines that
cancellation is in the best interest of the state. All potential bidders

or offerors known to have copies of the solicitation shall be notified
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of the cancellation. Bids or proposals may be returned upon request.
Reasons for cancellation include:

4. The state no longer requires the commodities or services:

b. Proposed amendments to the solicitation would be of such
magnitude that a new solicitation is desirable: or

C. Sufficient funds are not available to pay for the procurement.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-08-10. Presolicitation, prebid, or preproposal conferences and

site inspections.

1.

o

A presolicitation conference may be held prior to issuing a competitive
sealed solicitation to obtain comments and sugagestions about
the draft solicitation. The purchasing agency may invite specific
selected potential bidders or offerors or provide public notice of the
presolicitation conference. Attendance at such conference may not be

made mandatory as a condition for submitting a bid or proposal.

A prebid or preproposal conference or site inspection may be scheduled
in a solicitation to be conducted prior to the submission of sealed bids.
sealed proposals, or unpriced technical offers in response to a

multistep process. Adequate notice of the conference must be given
to all potential bidders or offerors.

4. The prebid or preproposal conference or site inspection may be
made mandatory as a prerequisite for submitting a bid or proposal
if the information provided at the conference is necessary to
adequately prepare a bid or proposal and cannot be otherwise
provided to prospective bidders or offerors.

=3

If attendance is made mandatory in the solicitation, only those
bidders or offerors in attendance are eligible to submit bids or
proposals.

[©

After the prebid or preproposal conference or_site inspection,
questions raised and answers along with any changes made to the
solicitation must be disseminated to potential bidders or offerors
through a solicitation amendment. If attendance at the conference
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or site inspection was made mandatory, notice of the amendment
may be limited to eligible bidders or offerors.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-01, 54-44.4-04

4-12-08-11. Samples.

i

(A

o

The purchasing agency may require in the solicitation that bidders or
offerors submit representative samples of the commodity being offered.
at no cost to the state, to ensure compliance with the specifications.
Such samples may be subject to examination and testing by the
purchasing agency.

Samples of the successful bidder or offeror may be retained for
comparison to commodities delivered under contract.

Upon request of the bidder or offeror, samples not destroyed by
examination or testing will be returned at the expense of the bidder or
offeror. If the bidder or offeror does not request return of the sample,
the sample will become property of the state.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04, 54-44.4-06

Law Implemented: NDCC 54-44.4-01, 54-44.4-04, 54-44.4-06

4-12-08-12. Receiving sealed bids or proposals.

L

(A

oo

All sealed bids and sealed proposals received at the place designated
in the solicitation will be secured and held unopened until the date and
time specified in the solicitation for opening of bids or proposals.

As bids and proposals are received, the outer envelope will be
annotated with the date and time of receipt.

If the person delivering a sealed bid or proposal requests a receipt.
the purchasing agency will provide a written receipt confirming the

identification of the bid or proposal and the time of receipt.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-08-13. Late bids or proposals.

3

Sealed bids and proposals that are delivered late will not be accepted

for consideration. unless the delay i e to the error of the purchasin
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agency and discovered before selection of the successful bidder or
offeror.

2. The vendor will be promptly sent written notice of rejection.

3. The procurement officer may retain the late bid or proposal in the
procurement file, return the late bid or proposal, or notify the vendor to

make arrangements for pickup of the late bid or proposal by a specified
date.

4. [f the late bid or proposal was returned, a record of the return must be
made and placed in the procurement file.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10
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CHAPTER 4-12-09
LIMITED COMPETITION, NONCOMPETITIVE, AND EMERGENCY

PROCUREMENTS
Section
4-12-09-01 Competition May Be Waived or Limited
4-12-09-02 Limited Competitive Procurements
4-12-09-03 Noncompetitive Procurements
4-12-09-04 Emergency Procurements

4-12-09-01. Competition may be waived or limited.

1. A purchasing _agency may request to limit or waive competitive

solicitation requirements pursuant to North Dakota Century Code
section 54-44.4-05.

2. Competition may not be limited or waived to satisfy preferences or for
the convenience of the purchasing agency.
3. Circumstances under which a deviation from procurement procedures

to limit or waive competition and procure through negotiations is
appropriate pursuant to subsection 2 of North Dakota Century Code

section 54-44.4-05, without a written determination. include:

2. Contracts for legal services, subject to the reguwements of North
Dakota Century Code section 54-12-08:

b. Contracts for professional witnesses to provide for professional
services or testimony related to existing or probable lawsuits in

which the state may become a party:

[©

Contracts for temporary administrative law judges pursuant to
North Dakota Century Code section 54-57-02;

Contracts for medical doctors, dentists, psychologists. and other
medical specialists;

=

o

Purchases of books, newspapers, magazine subscriptions, and
periodicals:

=~

Prerecorded audiovisual materials, including records, tapes,
cassettes, compact disks, slides, transparencies, films, and
videotapes:

d. Purchases of materials required for manufacturing and production
by a purchasing agency engaged in manufacturing and production
operations;
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When immediate expenditures are necessary to ensure the
integrity of state records;

Purchases of livestock, fish, insects, and other animals:

. Commodities for resale at state-operated concessions:

=

Purchases of items with cultural, historical, or archaeological
significance for museums or archival purposes:

I. Purchases of works of art;

B

Contracts for residential and treatment services to ensure
continuity of client care and vocational rehabilitation commodities
for clients of the department of human services:

P

Contracts for performers, entertainers, and gquest speakers,
excluding contracts for education, instruction, or training: and

|o

Medications, pharmaceuticals, metabolic foods, food supplements,
food replacements, vitamins, and therapeutics. as prescribed by

health care professionals for patients of a state facility or clients of
a state program.

>

A prior written determination is required for all other requests for limited
competitive and noncompetitive purchases subject to the provisions
of this chapter and the terms of the purchasing agency’s delegated
purchasing authority.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-02.1, 54-44.4-04, 54-44.4-05

4-12-09-02. Limited competitive procurements.

1. Competition may be limited pursuant to North Dakota Century Code
section 54-44.4-05 under circumstances in which the deviation from
the procurement procedures to limit competition is determined to be
appropriate, including:

a. When products or services exclusive to particular individuals or
business entities are required and competition for the proprietary
product or service exists:

b. When circumstances require that commodities or services be
provided by bidders or offerors within a specific geographic area,
such as equipment requiring local service, onsite service within a
specific time, or delivery of readymix concrete: or
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8.

6.

C. Whenitis determined that a competitive sealed bid or competitive
sealed process is impracticable or not in the best interest of the

state.

Whenever limited competitive procurements are to be made. a
written determination will be attached to the procurement file. The
determination must be accompanied by a written explanation as to
why the competition should be limited and why a fully competitive
procurement method is impracticable or not in the best interest of the
state. The purchasing agency must provide evidence necessary for an
independent examination and determination of the material facts of the
procurement.

The purchasing agency will approve noncompetitive procurements
within its delegated authority.

When the procurement is outside the scope of the agency’s delegated
authority, prior written approval of the state procurement manager or
designee must be obtained.

The purchasing agency may issue a notice of intent to make a limited
competitive purchase etermine if other sour are available.

The purchasing agency shall obtain the level of competition practicable.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05

4-12-09-03. Noncompetitive procurements.

: 8

N

mpetition may be waived pursuant to North Dakota Centu od
section 54-44.4-05 under circumstan in which the requirements are

a sole source or can only be met by a specific commodity or service
exclusive to a particular individual or business entity to the exclusion of

competing vendors, commodities. or services.

A noncompetitive procurement is not justified on the basis of any of the
following circumstances:

2. The lack of adequate advance planning for the procurement of the
required commodities or services:

b. Delays in the procurement caused by administrative delays. lack

of sufficient procurement personnel, or improper handling of
procurement requests or competitive procedures: or

Pending expiration of budget authority.

o
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Whenever noncompetitive procurements are to be made. a written
determination will be attached to the procurement file. The
determination must be accompanied by a written explanation as
to why it is not practicable to award a contract by a competitive
procurement method and why a noncompetitive procurement is in
the best interest of the state. The purchasing agency must provide
evidence necessary for an independent examination and determination
of the material facts of the procurement.

The purchasing agency will approve noncompetitive procurements
within its delegated authority.

When the procurement is outside the scope of the agency’s delegated
authority, prior written approval of the state procurement manager or
designee must be obtained.

The purchasing agency may issue a notice of intent to make a
noncompetitive award to determine if such an award is appropriate.

The procurement officer shall conduct negotiations, as appropriate,
regarding price, delivery, and terms. Such negotiations must be
conducted in accordance with chapter 4-12-12.

The procurement officer responsible for the noncompetitive
procurement shall prepare and retain in the procurement file a
record of the noncompetitive procurement that includes the written
determination, contractor’s name. description of the commodities or
services procured, and contract amount.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05

4-12-09-04. Emergency procurements.

1

2

Procurements may be made under emergency conditions in_a
circumstance when there is insufficient time for usual competitive
procurement methods and which involve public health, public safety, or
when immediate expenditures are necessary pursuant to North Dakota
Century Code section 54-44.4-02. If the circumstance does not meet
the provisions of North Dakota Century Code section 54-44.4-02, a
limited competitive determination must be made.

An _emergency procurement need not be made through competitive
sealed bidding or competitive sealed proposals but shall be made with
competition that is practi le under the circumstances.
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The purchasing agency shall limit the quantity of commodities or
services being purchased to that necessary to meet the emergenc

circumstance.

The purchasing agency must prepare a written determination for the
use of emergency procurement procedures. including an explanation
as to why emergency conditions exist. a description of the require

commodities or services. and evidence necessary for the independent
examination and determination of the material facts of the procurement.

The responsible agency official must promptly forward the emergency
determination to the state procurement office after the procurement.

The procurement officer shall conduct negotiations, as appropriate,

regarding price, delivery, and terms. Such negotiations must be
conducted in ordance with ch r4-12-12.

The procurement officer responsible for the emergency procurement
shall prepare and retain in the procurement file a record of the

emergency procurement that includes the emergency determination,
description of the commodities or services procured. and basis for the

selection of the vendor.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-02, 54-44.4-04
Law Implemented: NDCC 54-44.4-02, 54-44.4-04

47



CHAPTER 4-12-10
MISTAKES IN BIDS OR PROPOSALS

Minor Informalities

Unit Price Governs

Mistakes Discovered Before Opening
Confirmation of Bid or Proposal

Mistakes Discovered After Opening but Before Award
Mistakes Discovered After Award

Determinations Required

4-12-10-01. Minor informalities.

1

N

oo

[~
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Minor__informalities are _insignificant omissions or nonjudgmental
mistakes that are matters of form rather than substance. evident
from the bid or proposal document, with a negligible effect on price,
quantity, quality, delivery, or contractual conditions, that can be waived
or corrected with rejudice to other bidders or offerors.

If the mistake is attributable to an error in judgment by the bidder or
offeror, the bid or proposal may not be waived or corrected. An example
of an error in judgment would be failure to consider all the requirements
of the solicitation and submitting an inaccurate price.

Correction or withdrawal of a bid or proposal because of an inadvertent,
minor informality requires careful consideration to protect the integrity
of the competitive solicitation process and to ensure fairness.

Bid or proposal correction or withdrawal by reason of a minor informality
is permissible but only to the extent it is not contrary to the interest of
the state or the fair treatment of other bidders or offerors.

Examples of minor informalities include failure of a bidder or offeror to:

2. Return the number of signed bid or proposal documents required
by the solicitation;

b. Sign the response t only if the unsigned response is
accompanied by other material indicating the bidder’s intent
to be bound, such as a cover letter, or a signed bid or proposal is
provided within the time limit set by the procurement officer:

C.

Sign or initial a material correction to the bid or proposal. including
a typeover, writeover, correction tape, or white-out, but the bidder

or offeror may be required to confirm the correction within the time
limit set by the procurement officer:
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d. Submit product literature or other documents required in the
solicitation, but only if the bidder or offeror complies within the time
limit set by the procurement officer; and

€. Acknowledge receipt of an amendment to the solicitation, but only

(1) ltis clear from the bid or proposal that the bidder or offeror

received the amendment and intended to be bound by its

terms:

(2) The amendment involved had a negligible effect on price,

quantity, quality, or delivery: or

(3) The bidder or offeror provides an acknowledgment of receipt
within the time limit set by the procurement officer.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-10-02. Unit price governs. In case of a mistake in the calculation of
total price, the unit price will govern.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-10-03. Mistakes discovered before opening. A bidder or offeror may
correct a mistake discovered before the time and date set for opening of bids or
proposals by withdrawing or correcting the bid or proposal.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-10-04. Confirmation of bid or proposal.

1. When the procurement officer knows or has reason to conclude that
a_mistake has been made, the procurement officer may request the
bidder or offeror to confirm the bid or proposal. Examples of situations
in which confirmation is appropriate include obvious, apparent errors on
the face of the bid or proposal, or a bid or proposal unreasonably priced
in relation to the others submitted.
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2. lfthe bidder or offeror confirms the mistake, the bid or proposal may be
corrected or withdrawn in accordance with these rules.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-10-05. Mistakes discovered after opening but before award.

1. The procurement officer may waive minor_informalities or allow the

bidder or offeror to correct them depending on which is in the best
interest of the state.

o

If the mistake and the intended correct bid or proposal are clearly
evident on the face of the bid or proposal document, the bid or proposal
must be corrected to the intended correct bid or proposal and may not
be withdrawn. Examples of mistakes that may be clearly evident on the
face of the bid or proposal document are typographical errors, errors in
extending unit prices, transposition errors, and mathematical errors.

oo

A bidder may be permitted to withdraw a low bid or proposal if a mistake
is clearly evident on the face of the solicitation response but the intended

correction is not similarly evident or the bidder or offeror submits proof

of evidentiary value that clearly and convincingly demonstrates that a
mistake was made.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-10-06. Mistakes discovered after award. A mistake in a bid or
proposal discovered after award does not relieve the contractor from performance
in_accordance with _the contract award. The bidder or offeror must submit
evidentiary proof of value that clearly and convincingly demonstrates a mistake
has been made. If the terms of the contract permit modification of the contract
price, no correction may be permitted that would cause the contract price to

exceed the next low bid or result in another proposal being determined to be most
advantageous.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-10-07. Determinations required. When a bid or proposal is corrected
or withdrawn, or a correction or withdrawal is denied, the procurement officer will
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prepare a written determination showing that the relief was granted or denied in
accordance with these rules.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04
Law implemented: NDCC 54-44.4-04
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CHAPTER 4-12-11
EVALUATION OF BIDS OR PROPOSALS

Section

4-12-11-01 Standards for Awarding Contracts

4-12-11-02 Application of Preference for North Dakota Vendors
4-12-11-03 Responsiveness of the Bid or Proposal

4-12-11-04 Responsibility of the Bidder or Offeror

4-12-11-05 Tie Bids or Proposals

4-12-11-06 Conditioned Bids or Proposals

4-12-11-07 Multiple Awards

4-12-11-08 Only One Responsive Bid or Proposal Received
4-12-11-09 Rejection of All Bids or Proposals

4-12-11-01. Standards for awarding contracts. Unless circumstances
exist under which competition can be limited or waived. contracts must be awarded
through a competitive solicitation process to the responsible vendor with the
lowest responsive bid or the most advantageous proposal. An award will be made
according to the evaluation criteria specified in the solicitation. A contract award
will be made as soon as practicable after the opening and evaluation of bids or
proposals.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-11-02. Application of preference for North Dakota vendors.
When considering bids or proposals from nonresident vendors, the procurement
officer must determine whether the vendor’s state of residence has a preference
law. The state procurement office shall make publicly available a listing of state
preference laws. The preference given to North Dakota bidders must be equal
to the preference given or required by the state of the nonresident bidder, in
accordance with North Dakota Century Code section 44-08-01.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 44-08-01, 54-44.4-04

4-12-11-03. Responsiveness of the bid or proposal. Any bid or proposal
that does not meet the requirements of the solicitation, other than mistakes
determined to be minor informalities, will be rejected.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10
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4-12-11-04. Responsibility of the bidder or offeror.

hy

N
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4.

The procurement officer, at any time, may make a supplementary
investigation as to the responsibility of any bidder or offeror, even

though the bidder or offeror may be on the bidders list for the
commodity or service being purchased.

This may include investigation of financial responsibility. insurabilit

effective equal employment opportunity, capacity to produce, sources
of supply. performance record in the business or industry. and other

matters relating to the bidder’s or offeror’s probable ability to deliver in
the quantity and at the time required under the contract if it is awarded
to the bidder or offeror.

The procurement officer may require the submission of written

statements from the bidder or offeror or other persons concerning
any related matter. |If it is concluded on the basis of all available

information that a particular bidder or offeror appears not to be

sufficiently responsible to assure adequate performance if the contract

were awarded to the bidder or offeror. the bid or proposal will be
rejected even if it is the lowest bid or the best offer.

If a vendor is determined to be not responsible, that vendor may be
debarred or suspended from the bidders list.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44 4- 4-44.4-1

4-12-11-05. Tie bids or proposals. In the event of a tie bid or proposal, the

procurement officer will ensure that any applicable preference has been applied

to price in accordance with North Dakota Century Code section 44-08-01. If a tie

remains, award shall be determined as follows:

1

2.

If the tie is between an approved vendor and vendor that is not

approved. preference will be given to the approved vendor in
accordance with North Dakota Century Code section 54-44.4-09.

If the solicitation specified delivery as soon as possible. the bid or
proposal with the earliest delivery time will be accepted. In all other

cases. delivery time will not be considered in making award, provided
the bid or proposal states that delivery can be made within the required
time.
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3. If a tie remains, a split award may be made or award will be made
through a random drawing.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 44-08-01. 54-44.4-04, 54-44.4-05. 54-44.4-09,
54-44.4-10

4-12-11-06. Conditioned bids or proposals.

1. No alterations or variations of the terms and conditions of the solicitation
by the bidder or offeror will be valid and binding upon the state, unless
made in writing and accepted by the purchasing agency.

2. Bids or proposals subject to conditions imposed by the bidder or
offeror may be rejected as being nonresponsive, as determined by the
purchasing agency.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-02.1, 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-11-07. Multiple awards.

1. A multiple award can be made when it is determined to be in the best
interest of the state to award multiple contracts to two or more bidders
or offerors of similar products or services.

2. The intent to make a multiple award must be stated in the solicitation.
3. A multiple award may be appropriate under circumstances in which

more than one contractor is required to ensure adequate delivery,
service, or product compatibility.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-02.1, 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-11-08. Only one responsive bid or proposal received.

1. If only one responsive bid or proposal is received in response to a
solicitation, the procurement officer may:

4. Make an award to the vendor upon determination that the
specifications were not_restrictive in_accordance with section
4-12-06-02, other prospective bidders and offerors had a
reasonable opportunity to respond. the bidder is responsible,
and the price submitted is fair and reasonable:
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b. Reject the bid or proposal and solicit new bids or proposals: or

C. Cancel the procurement.

If the price submitted is not fair and reasonable and there is no time for
resolicitation, or it is unlikely that resolicitation will increase the number
of bids or proposals, the procurement may be conducted as a limited
competitive or noncompetitive purchase, as appropriate. pursuant to
subsection 2 of North Dakota Century Code section 54-44.4-05.

History: Effective August 1, 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10

4-12-11-09. Rejection of all bids or proposals.

1

2.

3.

If it appears to be in the best interest of the state, all bids or proposal
may_be rejected and invitations for bid or requests for proposal

containing the same or rewritten specifications, terms, and conditions
may be reissued.

The procurement officer will send written notice to the bidders or
offerors, including the reason all bids or proposals were rejected.

The rejected bids or proposals will be retained in the procurement file.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04

Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10
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Section

4-12-12-01
4-12-12-02

CHAPTER 4-12-12
CONTRACT NEGOTIATIONS

General Provisions for Neqgotiations
Ethical Standards for Negotiations

4-12-12-01. General provisions for negotiations.

i

N
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Discussions may be conducted in connection with competitive sealed
proposals, noncompetitive, or emergency procurements. This means
an exchange of information or other manner of negotiation during which
the offeror and the procurement officer may alter or otherwise change
the conditions, terms, and price of the proposed contract.

Negotiation of proposals, noncompetitive, and emergency purchases
provides the procurement officer an opportunity to make certain that
the bidder or offeror fully understands the solicitation requirements
and provides an opportunity to make clarifications, when necessary, to
ensure responsiveness to the solicitation. Price discussions can best
be conducted when there is a mutual understanding of the contractual
requirements.

Clarifications are intended to promote exchanges between the
procurement officer and an offeror that may occur when an award is
contemplated without discussions. for example, to resolve minor or
clerical errors or ambiguities in proposals.

History: Effective August 1. 2004.
General Authority: NDCC 54-44.4-04
Law Implemented: NDCC 54-44.4-04, 54-44.4-05, 54-44.4-10
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