
























































































































































































































































































































































































































































































































































































































(a) All emissions of contaminants for which the source is 
major, and all emissions of regulated air contaminants. 
A permit application shall describe all emissions of 
regulated air contaminants emitted from any emissions 
unit, except where when such units are exempted 
under this subdivision. 

(b) Identification and description of all points of emissions 
described in subparagraph a in sufficient detail to 
establish the basis for fees and applicability of 
requirements of the Federal Clean Air Act and this 
article. 

(c) Emissions rates in tons per year, in terms of the 
applicable standard, and terms that are necessary to 
establish compliance with the applicable compliance 
method. 

(d) Fuels, fuel use, raw materials, production rates, and 
operating schedules.· 

(e) Identification and description of air pollution control 
equipment and compliance monitoring devices or 
activities. 

(f) Limitations on source operation affecting emissions or 
any work practice standards, 't't'Aere when applicable, 
for all regulated contaminants. 

(g) Other information required by any applicable 
requirement including information related to stack 
height limitations developed pursuant to chapter 
33-15-18. 

(h) Calculations on which the information in 
subparagraphs a through g is based. 

(4) The following air pollution control requirements: 

(a) Citation and description of all applicable requirements; 
and 

(b) Description of or reference to any applicable test 
method for determining compliance with each 
applicable requirement. 

(5) Other specific information that may be necessary to 
implement and enforce other applicable requirements of 
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the Federal Clean Air Act or of this article or to determine the 
applicability of such requirements. 

(6) An explanation of any proposed exemptions from otherwise 
applicable requirements. 

(7) Information that the department determines to be necessary 
to define alternative operating scenarios identified by the 
source or to define permit terms and conditions. 

(8) A compliance plan for all title V sources that contains all the 
following: 

(a) A description of the compliance status of the source with 
respect to all applicable requirements. 

(b) A description as follows: 

[1] For applicable requirements with which the 
source is in compliance, a statement that 
the source will continue to comply with such 
requirements. 

[2] For applicable requirements that will become 
effective during the permit term, a statement that 
the source will meet such requirements on a 
timely basis. 

[3] For requirements for which the source is not 
in compliance at the time of permit issuance, 
a narrative description of how the source will 
achieve compliance with such requirements. 

(c) A compliance schedule as follows: 

[1] For applicable requirements with which the 
source is in compliance, a statement that 
the source will continue to comply with such 
requirements. 

[2] For applicable requirements that will become 
effective during the permit term, a statement 
that the source will meet such requirements on 
a timely basis. A statement that the source will 
meet in a timely manner applicable requirements 
that become effective during the permit term shall 
satisfy this provision, unless a more detailed 
schedule is expressly required by the applicable 
requirement. 
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[3] A schedule of compliance for sources that are not 
in compliance with all applicable requirements 
at the time of permit issuance. Such a schedule 
shall include a schedule of remedial measures, 
including an enforceable sequence of actions 
with milestones, leading to compliance with 
any applicable requirements for which the 
source will be in noncompliance at the time 
of permit issuance. This compliance schedule 
shall resemble and be at least as stringent as 
that contained in any judicial consent decree 
or administrative order to which the source 
is subject. Any such schedule of compliance 
shall be supplemental to, and shall not sanction 
noncompliance with, the applicable requirements 
on which it is based. 

(d) A schedule for submission of certified progress reports 
no less frequently than every six months for sources 
required to have a schedule of compliance to remedy a 
violation. 

(e) The compliance plan content requirements specified 
in this paragraph shall apply and be included in 
the acid rain portion of a compliance plan for an 
affected source, except as specifically superseded by 
regulations promulgated under title IV of the Federal 
Clean Air Act with regard to the schedule and method 
or methods the source will use to achieve compliance 
with the acid rain emissions limitations. 

(9) Requirements for compliance certification, including the 
following: 

(a) A certification of compliance with all applicable 
requirements by a responsible official consistent 
with subdivision d and section 114(a)(3) of the Federal 
Clean Air Act; 

(b) A statement of methods used for determining 
compliance, including a description of monitoring, 
recordkeeping, and reporting requirements and test 
methods; 

(c) A schedule for submission of compliance certifications 
during the permit term, to be submitted annually, or 
more frequently if specified by the underlying applicable 
requirement; and 
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(d) A statement indicating the source's compliance 
status with any applicable enhanced monitoring and 
compliance certification requirements of the Federal 
Clean Air Act. 

(1 0) The use of nationally standardized forms for acid rain portions 
of permit applications and compliance plans, as required by 
regulations promulgated under title IV of the Federal Clean 
Air Act. 

d. Any application form, report, or compliance certification submitted 
pursuant to these rules shall contain certification by a responsible 
official of truth, accuracy, and completeness. This certification and 
any other certification required under this section shall state that, 
based on information and belief formed after reasonable inquiry, 
the statements and information in the document are true, accurate, 
and complete. 

5. Pennit content. 

a. Standard permit requirements. Each permit issued under this 
section shall include, as a minimum, the following elements: 

(1) Emissions limitations and standards, including those 
operational requirements and limitations that assure 
compliance with all applicable requirements at the time 
of permit issuance. 

(a) The permit must specify and reference the origin of 
and authority for each term or condition, and identify 
any difference in form as compared to the applicable 
requirement upon which the term or condition is based. 

(b) The permit must state that, ·wAere if an applicable 
requirement of the Federal Clean Air Act is more 
stringent than an applicable requirement of regulations 
promulgated under title IV of the Federal Clean Air Act, 
both provisions shall be incorporated into the permit 
and shall be enforceable by the administrator of the 
United States environmental protection agency and the 
department. 

(c) 'A'Aere !f the state implementation plan allows a 
determination of an alternative emissions limit at a 
title V source, equivalent to that contained in the plan, to 
be made in the permit issuance, renewal, or significant 
modification process, and the department elects to use 
such process, any permit containing such equivalency 
determination shall contain provisions to ensure that 
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any resulting emissions limit has been demonstrated to 
be quantifiable, accountable, enforceable, and based 
on replicable procedures. 

(2) Permit duration. Each title V permit to operate shall expire 
upon the fifth anniversary of its issuance. 

(3) Monitoring and related recordkeeping and reporting 
requirements. 

(a) Each permit shall contain the following requirements 
with respect to monitoring: 

[1] All monitoring and analysis procedures or test 
methods required under applicable monitoring 
and testing requirements, including subsection 1 0 
and any procedures and methods promulgated 
pursuant to sections 504(b) or 114(a)(3) of 
the Federal Clean Air Act. If more than one 
monitoring or testing requirement applies, 
the permit may specify a streamlined set of 
monitoring or testing provisions provided the 
specified monitoring or testing is adequate to 
assure compliance at least to the same extent as 
the monitoring or testing applicable requirements 
that are not included in the permit as a result of 
such streamlining; 

[2] WheFe !f the applicable requirement does not 
require periodic testing or instrumental or 
noninstrumental monitoring (which may consist of 
recordkeeping designed to serve as monitoring), 
periodic monitoring sufficient to yield reliable 
data from the relevant time period that are 
representative of the source's compliance with the 
permit, as reported pursuant to subparagraph c. 
Such monitoring requirements shall assure use 
of terms, test methods, units, averaging periods, 
and other statistical conventions consistent with 
the applicable requirement. Recordkeeping 
provisions may be sufficient to meet the 
requirements of this item; and 

[3] As necessary, requirements concerning the 
use, maintenance, and, wheFe if appropriate, 
installation of monitoring equipment or methods. 
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(b) With respect to recordkeeping, the permit shall 
incorporate all applicable recordkeeping requirements 
and require, •wt=ler:e jf applicable, the following: 

[1] Records of required monitoring information that 
include the following: 

[a] The date, place as defined in the permit, and 
time of sampling or measurements; 

[b] The dates analyses were performed; 

[c] The company or entity that performed the 
analyses; 

[d] The analytical techniques or methods used; 

[e] The results of such analyses; and 

[f] The operating conditions as existing at the 
time of sampling or measurement; 

[2] Retention of records of all required monitoring 
data and support information for a period of at 
least five years from the date of the monitoring 
sample, measurement, report, or application. 
Support information includes all calibration 
and maintenance records and all original 
strip-chart recordings for continuous monitoring 
instrumentation, and copies of all reports required 
by the permit. 

(c) With respect to reporting, the permit shall incorporate 
all applicable reporting requirements and require the 
following: 

[1] Submittal of reports of any required monitoring 
at least every six months. All instances of 
deviations from permit requirements must be 
clearly identified in such reports. All required 
reports must be certified by a responsible official 
consistent with subdivision d of subsection 4. 

[2] Prompt reporting of deviations from permit 
requirements, including those attributable to 
upset conditions as defined in the permit, the 
probable cause of such deviations, and any 
corrective actions or preventive measures taken. 
The department shall define "prompt" in the 
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permit consistent with chapter 33-15-01 and the 
applicable requirements. 

(4) A permit condition prohibiting emissions exceeding any 
allowances that the source lawfully holds under title IV of 
the Federal Clean Air Act or the regulations promulgated 
thereunder. 

(a) No permit revision shall be required for increases in 
emissions that are authorized by allowances acquired 
pursuant to title IV of the Federal Clean Air Act, or the 
regulations promulgated thereunder, provided that such 
increases do not require a permit revision under any 
other applicable requirement. 

(b) No limit shall be placed on the number of allowances 
held by the source. The source may not, however, use 
allowances as a defense to noncompliance with any 
other applicable requirement. 

(c) Any such allowance shall be accounted for according to 
the procedures established in regulations promulgated 
under title IV of the Federal Clean Air Act. 

(5) A severability clause to ensure the continued validity of the 
various permit requirements in the event of a challenge to 
any portions of the permit. 

(6) Provisions stating the following: 

(a) The permittee must comply with all conditions of the 
title V permit. Any permit noncompliance constitutes a 
violation of the Federal Clean Air Act and this article 
and is grounds for enforcement action; for permit 
termination, revocation and reissuance, or modification; 
or for denial of a permit renewal application. 

(b) It shall not be a defense for a permittee in an 
enforcement action that it would have been necessary 
to halt or reduce the permitted activity in order to 
maintain compliance with the conditions of this permit. 

(c) The permit may be modified, revoked, reopened, and 
reissued, or terminated for cause. The filing of a request 
by the permittee for a permit modification, revocation 
and reissuance, or termination, or of a notification of 
planned changes or anticipated noncompliance does 
not stay any permit condition. 
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(d) The permit does not convey any property rights of any 
sort, or any exclusive privilege. 

(e) The permittee must furnish to the department, within a 
reasonable time, any information that the department 
may request in writing to determine whether cause 
exists for modifying, revoking and reissuing, or 
terminating the permit or to determine compliance 
with the permit. Upon request, the permittee must also 
furnish to the department copies of records required 
to be kept by the permit or, for information claimed 
to be confidential, the permittee must also furnish 
such records directly to the administrator of the United 
States environmental protection agency along with a 
claim of confidentiality. 

(7) A provision to ensure that the source pays fees to the 
department consistent with the fee schedule in chapter 
33-15-23. 

(8) Emissions trading. No permit revision shall be required, 
under any approved economic incentives, marketable 
permits, emissions trading and other similar programs or 
processes for changes that are provided for in the permit 
and the state implementation plan. 

(9) Terms and conditions for reasonably anticipated operating 
scenarios identified by the source in its application as 
approved by the department. Such terms and conditions: 

(a) Shall require the source, contemporaneously with 
making a change from one operating scenario to 
another, to record in a log at the permitted facility a 
record of the scenario under which it is operating; 

(b) Shall extend the permit shield described in subdivision f 
to all terms and conditions under each such operating 
scenario; and 

(c) Must ensure that the terms and conditions of each such 
alternative scenario meet all applicable requirements 
and the requirements of this section. 

(10) Terms and conditions, if the permit applicant requests 
them, for the trading of emissions increases and decreases 
in the permitted facility, to the extent that the applicable 
requirements, including the state implementation plan, 
provide for trading such increases and decreases without a 
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case-by-case approval of each emissions trade. Such terms 
and conditions: 

(a) Shall include all terms required under subdivisions a 
and c to determine compliance; 

(b) Shall extend the permit shield described in subdivision f 
to all terms and conditions that allow such increases 
and decreases in emissions; and 

(c) Must meet all applicable requirements and 
requirements of this section. 

(11) If a permit applicant requests it, the department shall issue 
permits that contain terms and conditions, including all 
terms required under subdivisions a and c to determine 
compliance, allowing for the trading of emissions increases 
and decreases in the permitted facility solely for the purpose 
of complying with a federally enforceable emissions cap 
that is established in the permit independent of otherwise 
applicable requirements provided the changes in emissions 
are not modifications under title I of the Federal Clean Air 
Act and the changes do not exceed the emissions allowable 
under the permit. The permit applicant shall include in 
its application proposed replicable procedures and permit 
terms that ensure the emissions trades are quantifiable and 
enforceable. The department shall not be required to include 
in the emissions trading provisions any emissions units for 
which emissions are not quantifiable or for which there are 
no replicable procedures to enforce the emissions trades. 
The permit shall also require compliance with all applicable 
requirements. The permittee shall supply written notification 
at least seven days prior to the change to the department 
and the administrator of the United States environmental 
protection agency and shall state when the change will occur 
and shall describe the changes in emissions that will result 
and how these increases and decreases in emissions will 
comply with the terms and conditions of the permit. The 
permit shield described in subdivision f shall extend to terms 
and conditions that allow such increases and decreases in 
emissions. 

b. Federally enforceable requirements. 

(1) All terms and conditions in a title V permit, including any 
provisions designed to limit a source's potential to emit, 
are enforceable by the administrator of the United States 
environmental protection agency and citizens under the 
Federal Clean Air Act. 
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(2) Notwithstanding paragraph 1, the department shall 
specifically designate as not being federally enforceable 
under the Federal Clean Air Act any terms and conditions 
included in the permit that are not required under the Federal 
Clean Air Act or under any of its applicable requirements. 
Terms and conditions so designated are not subject to the 
requirements of subsections 6 and 7, or of this subsection, 
other than those contained in this subdivision. 

c. Compliance requirements. All title V permits shall contain the 
following elements with respect to compliance: 

(1) Consistent with paragraph 3 of subdivision a, compliance 
certification, testing, monitoring, reporting, and 
recordkeeping requirements sufficient to assure 
compliance with the terms and conditions of the permit. Any 
document, including reports, required by a title V permit shall 
contain a certification by a responsible official that meets the 
requirements of subdivision d of subsection 4. 

(2) Inspection and entry requirements that require that, upon 
presentation of credentials and other documents as may be 
required by law, the permittee shall allow the department or 
an authorized representative to perform the following: 

(a) Enter upon the permittee's premises where a title V 
source is located or emissions-related activity is 
conducted, or where records must be kept under the 
conditions of the permit; 

(b) Have access to and copy, at reasonable times, any 
records that must be kept under the conditions of the 
permit; 

(c) Inspect at reasonable times any facilities, equipment 
(including monitoring and air pollution control 
equipment), practices, or operations regulated or 
required under the permit; and 

(d) As authorized by the Federal Clean Ait Act and 
this article, sample or monitor at reasonable times 
substances or parameters for the purpose of assuring 
compliance with the permit or applicable requirements. 

(3) A schedule of compliance consistent with paragraph 8 of 
subdivision c of subsection 4. 

(4) Progress reports consistent with an applicable schedule of 
compliance and paragraph 8 of subdivision c of subsection 4 
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to be submitted at least semiannually, or at a more frequent 
period if specified in the applicable requirement or by 
the department. Such progress reports shall contain the 
following: 

(a) Dates for achieving the activities, milestones, or 
compliance required in the schedule of compliance, and 
dates when such activities, milestones, or compliance 
were achieved; and 

(b) An explanation of why any dates in the schedule 
of compliance were not or will not be met, and any 
preventive or corrective measures adopted. 

(5) Requirements for compliance certification with terms and 
conditions contained in the permit, including emissions 
limitations, standards, or work practices. Permits shall 
include each of the following: 

(a) The frequency, which is annually or such more frequent 
periods as specified in the applicable requirement 
or by the department, of submissions of compliance 
certifications; 

(b) In accordance with paragraph 3 of subdivision a, 
a means for monitoring the compliance of the 
source with its emissions limitations, standards, and 
work practices. The means for monitoring shall be 
contained in applicable requirements or United States 
environmental protection agency guidance; 

(c) A requirement that the compliance certification include 
all of the following (provided that the identification of 
applicable information may cross-reference the permit 
or previous reports, as applicable): 

[1] The identification of each term or condition of the 
permit that is the basis of the certification; 

[2] The identification of the methods or other means 
used by the owner or operator for determining the 
compliance status with each term and condition 
during the certification period, and whether such 
methods or other means provide continuous 
or intermittent data. Such methods and other 
means shall include, at a minimum, the methods 
and means required under paragraph 3 of 
subdivision a. If necessary, the owner or operator 
also shall identify any other material information 
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that must be included in the certification to comply 
with section 113(c)(2) of the Federal Clean Air 
Act, which prohibits knowingly making a false 
certification or omitting material information; 

[3] The status of compliance with the terms and 
conditions of the permit for the period covered 
by the certification, based on the method or 
means designated in item 2. The certification 
shall identify each deviation and take it into 
account in the compliance certification. The 
certification shall also identify as possible 
exceptions to compliance any periods during 
which compliance is required and in which an 
excursion or exceedance as defined under 
subsection 1 0 occurred; and 

[4] Such other facts as the department may require 
to determine the compliance status of the source; 

(d) A requirement that all compliance certifications be 
submitted to the administrator of the United States 
environmental protection agency as well as to the 
department; and 

(e) Such additional requirements as may be specified 
pursuant to sections 114(a)(3) and 504(b) of the 
Federal Clean Air Act. 

(6) Such other provisions as the department may require. 

d. General permits. 

(1) The department may, after notice and opportunity for public 
participation provided under subdivision h of subsection 6, 
issue a general permit covering numerous similar sources. 
Any general permit shall comply with all requirements 
applicable to other title V permits and shall identify criteria by 
which sources may qualify for the general permit. To sources 
that qualify, the department shall grant the conditions and 
terms of the general permit. Notwithstanding the shield 
provisions of subdivision f, the source shall be subject to 
enforcement action for operation without a title V permit 
to operate if the source is later determined not to qualify 
for the conditions and terms of the general permit. General 
permits shall not be authorized for affected sources under the 
acid rain program unless otherwise provided in regulations 
promulgated under title IV of the Federal Clean Air Act. The 
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department is not required to issue a general permit in lieu 
of individual title V permits. 

(2) Title V sources that would qualify for a general permit must 
apply to the department for coverage under the terms of 
the general permit or must apply for a title V permit to 
operate consistent with subsection 4. The department may, 
in the general permit, provide for applications which deviate 
from the requirements of subsection 4, provided that such 
applications meet the requirements of title V of the Federal 
Clean Air Act, and include all information necessary to 
determine qualification for, and to assure compliance with, 
the general permit. Without repeating the public participation 
procedures required under subdivision h of subsection 6, the 
department may grant a source's request for authorization to 
operate under a general permit, but such a grant shall not be 
a final permit action for purposes of judicial review. 

e. Temporary sources. The department may issue a single permit 
authorizing emissions from similar operations by the same source 
owner or operator at multiple temporary locations. The operation 
must be temporary and involve at least one change of location 
during the term of the permit. No affected source shall be permitted 
as a temporary source. Permits for temporary sources shall include 
the following: 

(1) Conditions that will assure compliance with all applicable 
requirements at all authorized locations; 

(2) Requirements that the owner or operator notify the 
department at least ten days in advance of each change in 
location; and 

(3) Conditions that assure compliance with all other provisions of 
this section. 

f. Permit shield. 

(1) Except as provided in this section, upon written request 
by the applicant, the department shall include in a title V 
permit to operate a provision stating that compliance with the 
conditions of the permit shall be deemed compliance with 
any applicable requirement as of the date of permit issuance, 
provided that: 

(a) Such applicable requirements are included and are 
specifically identified in the permit; or 
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(b) The department, in acting on the permit application or 
revision, determines in writing that other requirements 
specifically identified are not applicable to the source, 
and the permit includes the determination or a concise 
summary thereof. 

(2) A title V permit that does not expressly state that a permit 
shield exists shall be presumed not to provide such a shield. 

(3) Nothing in this subdivision or in any title V permit shall alter 
or affect the following: 

(a) The provisions of section 303 of the Federal Clean 
Air Act (emergency orders), including the authority of 
the administrator of the United States environmental 
protection agency under that section; 

(b) The liability of an owner or operator of a source for any 
violation of applicable requirements prior to or at the 
time of permit issuance; · 

(c) The applicable requirements of the acid rain program, 
consistent with section 408(a) of the Federal Clean Air 
Act; or 

(d) The ability of the United States environmental 
protection agency to obtain information from a source 
pursuant to section 114 of the Federal Clean Air Act. 

g. Emergency provision. 

(1) An "emergency" means any situation arising from sudden 
and reasonably unforeseeable events beyond the control of 
the source, including acts of God, which situation requires 
immediate corrective action to restore normal operation, 
and that causes the source to exceed a technology-based 
emissions limitation under the title V permit to operate, due 
to unavoidable increases in emissions attributable to the 
emergency. An emergency shall not include noncompliance 
to the extent caused by improperly designed equipment, lack 
of preventive maintenance, careless or improper operation, 
or operator error. 

(2) Effect of an emergency. An emergency constitutes an 
affirmative defense to an action brought for noncompliance 
with such technology-based emissions limitations if the 
conditions of paragraph 3 are met. 
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(3) The affirmative defense of emergency shall be demonstrated 
through properly signed, contemporaneous operating logs, or 
other relevant evidence that: 

(a) An emergency occurred and that the permittee can 
identify the causes of the emergency; 

(b) The permitted facility was at the time being properly 
operated; 

(c) During the period of the emergency the permittee took 
all reasonable steps to minimize levels of emissions 
that exceeded the emissions standards, or other 
requirements in the permit; and 

(d) The permittee submitted notice of the emergency to 
the department within one working day of the time 
when emissions limitations were exceeded due to the 
emergency. This notice fulfills the requirement of item 2 
of subparagraph c of paragraph 3 of subdivision a. This 
notice must contain a description of the emergency, 
any steps taken to mitigate emissions, and corrective 
actions taken. 

(4) In any enforcement proceeding, the permittee seeking to 
establish the occurrence of an emergency has the burden of 
proof. 

(5) This provision is in addition to any emergency or upset 
provision contained in any applicable requirement and the 
malfunction notification required under subdivision b of 
subsection 2 of section 33-15-01-13 when a threat to health 
and welfare would exist. 

6. Permit issuance, renewal, reopenings, and revisions. 

a. Action on application. 

(1) A permit, permit modification, or permit renewal may be 
issued only if all of the following conditions have been met: 

(a) The department has received a complete application for 
a permit, permit modification, or permit renewal, except 
that a complete application need not be received before 
issuance of a general permit under subdivision d of 
subsection 5; 

(b) Except for modifications qualifying for minor permit 
modification procedures under paragraphs 1 and 2 
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of subdivision e, the department has complied 
with the requirements for public participation under 
subdivision h; 

(c) The department has complied with the requirements 
for notifying and responding to affected states under 
subdivision b of subsection 7; 

(d) The conditions of the permit provide for compliance with 
all applicable requirements and the requirements of this 
section; and 

(e) The administrator of the United States environmental 
protection agency has received a copy of the proposed 
permit and any notices required under subdivisions a 
and b of subsection 7, and has not objected to issuance 
of the permit under subdivision c of subsection 7 within 
the time period specified therein. 

(2) Except for applications received during the initial transitional 
period described in 40 CFR 70.4(b)(11) or under regulations 
promulgated under title IV or title V of the Federal Clean 
Air Act for the permitting of affected sources under the acid 
rain program, the department shall take final action on each 
permit application, including a request for permit modification 
or renewal, within eighteen months after receiving a complete 
application. 

(3) The department shall provide notice to the applicant 
of whether the application is complete. Unless the 
department requests additional information or otherwise 
notifies the applicant of incompleteness within sixty days of 
receipt of an application, the application shall be deemed 
complete. For modifications processed through the minor 
permit modification procedures, in paragraphs 1 and 2 of 
subdivision e, a completeness determination is not required. 

(4) The department shall provide a statement that sets forth 
the legal and factual basis for the draft permit conditions, 
including references to the applicable statutory or regulatory 
provisions. The department shall send this statement to the 
United States environmental protection agency and to any 
other person who requests it. 

(5) The submittal of a complete application shall not affect the 
requirement that any source have a permit to construct under 
section 33-15-14-02. 

b. Requirement for a permit. 
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(1) Except as provided in the following sentence, paragraphs 2 
and 3, subparagraph e of paragraph 1 of subdivision e, 
and subparagraph e of paragraph 2 of subdivision e, no 
title V source may operate after the time that it is required 
to submit a timely and complete application under this 
section, except in compliance with a permit issued under 
this section. If a title V source submits a timely and 
complete application for permit issuance, including for 
renewal, the source's failure to have a title V permit is 
not a violation of this section until the department takes 
final action on the permit application, except as noted 
in this subsection. This protection shall cease to apply 
if, subsequent to the completeness determination made 
pursuant to paragraph 3 of subdivision a, and as required by 
paragraph 2 of subdivision a of subsection 4, the applicant 
fails to submit by the deadline specified in writing by the 
department any additional information identified as being 
needed to process the application. For timely and complete 
renewal applications for which the department has failed to 
issue or deny the renewal permit before the expiration date 
of the previous permit, all the terms and conditions of the 
permit, including the permit shield that was granted pursuant 
to subdivision f of subsection 5 shall remain in effect until the 
renewal permit has been issued or denied. 

(2) A permit revision is not required for section 502(b)(10) 
changes provided: 

(a) The changes are not modifications under chapters 
33-15-12, 33-15-13, and 33-15-15 or title I of the 
Federal Clean Air Act. 

(b) The changes do not exceed the emissions allowable 
under the title V permit whether expressed therein as a 
rate of emissions or in terms of total emissions. 

(c) A permit to construct under section 33-15-14-02 has 
been issued, if required. 

(d) The facility provides the department and the 
administrator of the United States environmental 
protection agency with written notification at least 
seven days in advance of the proposed change. The 
written notification shall include a description of each 
change within the permitted facility, the date on which 
the change will occur, any change in emissions, and 
any permit term or condition that is no longer applicable 
as a result of the change. 
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The permit shield described in subdivision f of subsection 5 
shall not apply to any change made pursuant to this 
paragraph. 

(3) A permit revision is not required for changes that are not 
addressed or prohibited by the permit provided: 

(a) Each such change shall meet all applicable 
requirements and shall not violate any existing permit 
term or condition. 

(b) The source must provide contemporaneous written 
notice to the department and the administrator of the 
United States environmental protection agency of 
each such change, except for changes that qualify 
as insignificant under the provisions of subdivision c 
of subsection 4. Such written notice shall describe 
each such change, including the date, any change in 
emissions, contaminants emitted, ~nd any applicable 
requirement that would apply as a result of the change. 

(c) The permittee shall keep a record describing changes 
made at the source that result in emissions of a 
regulated air contaminant subject to an applicable 
requirement, but not otherwise regulated under 
the permit, and the emissions resulting from those 
changes. 

(d) The changes are not subject to any requirements under 
title IV of the Federal Clean Air Act. 

(e) The changes are not modifications under chapters 
33-15-12, 33-15-13, and 33-15-15 or any provision of 
title I of the Federal Clean Air Act. 

(f) A permit to construct under section 33-15-14-02 has 
been issued, if required. 

The permit shield described in subdivision f of subsection 5 
shall not apply to any change made pursuant to this 
paragraph. 

c. Permit renewal and expiration. 

(1) Permits being renewed are subject to the same procedural 
requirements, including those for public participation, 
affected state and the United States environmental protection 
agency review, that apply to initial permit issuance; and 
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(2) Permit expiration terminates the source's right to operate 
unless a timely and complete renewal application has been 
submitted consistent with subdivision b of subsection 6 
and subparagraph c of paragraph 1 of subdivision a of 
subsection 4. 

d. Administrative permit amendments. 

(1) An "administrative permit amendment" is a permit revision 
that: 

(a) Corrects typographical errors; 

(b) Identifies a change in the name, address, or ptiefle 
telephone number of any person identified in the permit, 
or provides a similar minor administrative change at the 
source; 

(c) Requires more frequent monitoring or reporting by the 
permittee; 

(d) Allows for a change in ownership or operational control 
of a source wtier=e if the department determines that no 
other change in the permit is necessary, provided that a 
written agreement containing a specific date for transfer 
of permit responsibility, coverage, and liability between 
the current and new permittee has been submitted to 
the department; 

(e) Incorporates into the title V permit the requirements 
from a permit to construct, provided that the permit to 
construct review procedure is substantially equivalent 
to the requirements of subsections 6 and 7 that 
would be applicable to the change if it were subject 
to review as a permit modification, and compliance 
requirements substantially equivalent to those 
contained in subsection 5; or 

(f) Incorporates any other type of change which the 
administrator of the United States environmental 
protection agency has approved as being an 
administrative permit amendment as part of the 
approved title V operating permit program. 

(2) Administrative permit amendments for purposes of the acid 
rain portion of the permit shall be governed by regulations 
promulgated under title IV of the Federal Clean Air Act. 
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(3) Administrative permit amendment procedures. An 
administrative permit amendment may be made by the 
department consistent with the following: 

(a) The department shall take no more than sixty days 
from receipt of a request for an administrative permit 
amendment to take final action on such request, 
and may incorporate such changes without providing 
notice to the public or affected states provided that it 
designates any such permit revisions as having been 
made pursuant to this subdivision. 

(b) The department shall submit a copy of the revised 
permit to the administrator of the United States 
environmental protection agency. 

(c) The source may implement the changes addressed 
in the request for an administrative amendment 
immediately upon submittal of the request provided 
a permit to construct under section 33-15-14-02 has 
been issued, if required. 

(4) The department may, upon taking final action granting a 
request for an administrative permit amendment, allow 
coverage by the permit shield in subdivision f of subsection 5 
for administrative permit amendments made pursuant to 
subparagraph e of paragraph 1 of subdivision d which meet 
the relevant requirements of subsections 5, 6, and 7 for 
significant permit modifications. 

e. Permit modification. A permit modification is any revision to a 
title V permit that cannot be accomplished under the provisions for 
administrative permit amendments under subdivision d. A permit 
modification for purposes of the acid rain portion of the permit 
shall be governed by regulations promulgated under title IV of the 
Federal Clean Air Act. 

(1) Minor permit modification procedures. 

(a) Criteria. 

[1] Minor permit modification procedures may be 
used only for those permit modifications that: 

[a] Do not violate any applicable requirement; 

[b] Do not involve significant changes 
to existing monitoring, reporting, or 
recordkeeping requirements in the permit; 
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[c] Do not require or change a case-by-case 
determination of an emissions limitation 
or other standard, or a source-specific 
determination for temporary sources of 
ambient impacts, or a visibility or increment 
analysis; 

[d] Do not seek to establish or change 
a permit term or condition for which 
there is no corresponding underlying 
applicable requirement and that the source 
has assumed to avoid an applicable 
requirement to which the source would 
otherwise be subject. Such terms 
and conditions include a federally 
enforceable emissions cap assumed to 
avoid classification as a modification under 
any provision of title I of the Federal Clean 
Air Act; and an alternative emissions 
limit approved pursuant to regulations 
promulgated under section 112(i)(5) of the 
Federal Clean Air Act; 

[e] Are not modifications under chapters 
33-15-12, 33-15-13, and 33-15-15 or any 
provision of title I of the Federal Clean Air 
Act; and 

[f] Are not required to be processed as a 
significant modification. 

[2] Notwithstanding item 1 and subparagraph a 
of paragraph 2 of subdivision e, minor permit 
modification procedures may be used for permit 
modifications involving the use of economic 
incentives, marketable permits, em1ss1ons 
trading, and other similar approaches, to the 
extent that such minor permit modification 
procedures are explicitly provided for in the 
state implementation plan, or in applicable 
requirements promulgated by the United States 
environmental protection agency. 

(b) Application. An application requesting the use of 
minor permit modification procedures shall meet the 
requirements of subdivision c of subsection 4 and shall 
include the following: 
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[1] A description of the change, the emissions 
resulting from the change, and any new 
applicable requirements that will apply if the 
change occurs; 

[2] The source's suggested draft permit; 

[3] Certification by a responsible official, consistent 
with subdivision d of subsection 4, that the 
proposed modification meets the criteria for use 
of minor permit modification procedures and a 
request that such procedures be used; and 

[4] Completed forms for the department to use to 
notify the administrator of the United States 
environmental protection agency and affected 
states as required under subsection 7. 

(c) United States environmental protection agency and 
affected state notification. Within five working days of 
receipt of a complete permit modification application, 
the department shall notify the administrator of the 
United States environmental protection agency and 
affected states of the requested permit modification. 
The department shall promptly send any notice required 
under paragraph 2 of subdivision b of subsection 7 to 
the administrator of the United States environmental 
protection agency. 

(d) Timetable for issuance. The department may not 
issue a final permit modification until after the United 
States environmental protection agency forty-five-day 
review period or until the United States environmental 
protection agency has notified the department that the 
United States environmental protection agency will not 
object to issuance of the permit modification, whichever 
is first, although the department can approve the permit 
modification prior to that time. Within ninety days of 
the department's receipt of an application under minor 
permit modification procedures or fifteen days after the 
end of the administrator's forty-five-day review period 
under subdivision c of subsection 7, whichever is later, 
the department shall: 

[1] Issue the permit modification as proposed; 

[2] Deny the permit modification application; 
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[3] Determine that the requested modification does 
not meet the minor permit modification criteria 
and should be reviewed under the significant 
modification procedures; or 

[4] Revise the draft permit modification and transmit 
to the administrator the new proposed permit 
modification as required by subdivision a of 
subsection 7. 

(e) Source's ability to make change. A source may make 
the change proposed in its minor permit modification 
application only after it files such application and the 
department approves the change in writing. If the 
department allows the source to make the proposed 
change prior to taking action specified in items 1, 2, 
and 3 of subparagraph d, the source must comply with 
both the applicable requirements governing the change 
and the proposed permit terms and conditions. During 
this time period, the source need not comply with the 
existing permit terms and conditions it seeks to modify. 
However, if the source fails to comply with its proposed 
permit terms and conditions during this time period, the 
existing permit terms and conditions it seeks to modify 
may be enforced against it. 

(f) The permit shield under subdivision f of subsection 5 
shall not extend to minor permit modifications. 

(2) Group processing of minor permit modifications. Consistent 
with this paragraph, the department may modify the 
procedure outlined in paragraph 1 to process groups of 
a source's applications for certain modifications eligible for 
minor permit modification processing. 

(a) Criteria. Group processing of modifications may be 
used only for those permit modifications: 

[1] That meet the criteria for minor permit 
modification procedures under item 1 of 
subparagraph a of paragraph 1 of subdivision e; 
and 

[2] That collectively are below the threshold level 
which is ten percent of the emissions allowed 
by the permit for the emissions unit for which 
the change is requested, twenty percent of 
the applicable definition of major source in 
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subsection 1, or five tons [4.54 metric tons] per 
year, whichever is least. 

(b) Application. An application requesting the use of group 
processing procedures shall meet the requirements 
of subdivision c of subsection 4 and shall include the 
following: 

[1] A description of the change, the emissions 
resulting from the change, and any new 
applicable requirements that will apply if the 
change occurs. 

[2] The source's suggested draft permit. 

[3] Certification by a responsible official, consistent 
with subdivision d of subsection 4, that the 
proposed modification meets the criteria for use 
of group processing procedures and a request 
that such procedures be used. 

[4) A list of the source's other pending applications 
awaiting group processing, aild a determination of 
whether the requested modification, aggregated 
with these other applications, equals or exceeds 
the threshold set under item 2 of subparagraph a 
of paragraph 2 of subdivision e. 

[5) Certification, consistent with subdivision d of 
subsection 4, that the source has notified the 
United States environmental protection agency of 
the proposed modification. Such notification need 
only contain a brief description of the requested 
modification. 

[6] Completed forms for the department to use to 
notify the administrator of the United States 
environmental protection agency and affected 
states as required under subsection 7. 

(c) United States environmental protection agency and 
affected state notification. On a quarterly basis or 
within five business days of receipt of an application 
demonstrating that the aggregate of a source's pending 
applications equals or exceeds the threshold level set 
under item 2 of subparagraph a of paragraph 2 of 
subdivision e, whichever is earlier, the department shall 
meet its obligation under paragraph 1 of subdivision a 
of subsection 7 and paragraph 1 of subdivision b of 
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subsection 7 to notify the administrator of the United 
States environmental protection agency and affected 
states of the requested permit modifications. The 
department shall send any notice required under 
paragraph 2 of subdivision b of subsection 7 to the 
administrator of the United States environmental 
protection agency. 

(d) Timetable for issuance. The prov1s1ons of 
subparagraph d of paragraph 1 of subdivision e 
shall apply to modifications eligible for group 
processing, except that the department shall take 
one of the actions specified in items 1 through 4 of 
subparagraph d of paragraph 1 of subdivision e within 
one hundred eighty days of receipt of the application 
or fifteen days after the end of the administrator's 
forty-five-day review period under subdivision c of 
subsection 7, whichever is later. 

(e) Source's ability to make change. The provisions of 
subparagraph e of paragraph 1 apply to modifications 
eligible for group processing. 

(f) The permit shield under subdivision f of subsection 5 
shall not extend to group processing of minor permit 
modifications. 

(3) Significant modification procedures. 

(a) Criteria. Significant modification procedures shall be 
used for applications requesting permit modifications 
that do not qualify as minor permit modifications or as 
administrative amendments. Every significant change 
in existing monitoring permit terms or conditions and 
every relaxation of reporting or recordkeeping permit 
terms or conditions shall be considered significant. 
Nothing herein shall be construed to preclude the 
permittee from making changes consistent with 
this subsection that would render existing permit 
compliance terms and conditions irrelevant. 

(b) Significant permit modifications shall meet all 
requirements of this section, including those for 
applications, public participation, review by affected 
states, and review by the United States environmental 
protection agency, as they apply to permit issuance 
and permit renewal. The department shall complete 
review of significant permit modifications within nine 
months after receipt of a complete application. 

725 



f. Heopening for cause. 

(1) Each issued permit shall include provisions specifying the 
conditions under which the permit will be reopened prior to 
the expiration of the permit. A permit shall be reopened and 
revised under any of the following circumstances: 

(a) Additional applicable requirements under the Federal 
Clean Air Act become applicable to a major title V 
source with a remaining permit term of three or more 
years. Such a reopening shall be completed not 
later than eighteen months after promulgation of the 
applicable requirement. No such reopening is required 
if the effective date of the requirement is later than the 
date on which the permit is due to expire, unless the 
original permit or any of its terms and conditions has 
been extended. 

(b) Additional requirements, including. excess emissions 
requirements, become applicable to an affected source 
under title IV of the Federal Clean Air Act or the 
regulations promulgated thereunder. Upon approval by 
the administrator of the United States environmental 
protection agency, excess emissions offset plans shall 
be deemed to be incorporated into the permit. 

(c) The department or the United States environmental 
protection agency determines that the permit contains 
a material mistake or that inaccurate statements were 
made in establishing the emissions standards or other 
terms or conditions of the permit. 

(d) The administrator of the United States environmental 
protection agency or the department determines that 
the permit must be revised or revoked to assure 
compliance with the applicable requirements. 

(2) Proceedings to reopen and issue a permit shall follow the 
same procedures as apply to initial permit issuance and shall 
affect only those parts of the permit for which cause to reopen 
exists. Such reopening shall be made as expeditiously as 
practicable. 

(3) Reopenings under paragraph 1 shall not be initiated before a 
notice of such intent is provided to the title V source by the 
department at least thirty days in advance of the date that 
the permit is to be reopened, except that the department may 
provide a shorter time period in the case of an emergency. 
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g. Reopenings for cause by the United States environmental 
protection agency. 

(1) If the administrator of the United States environmental 
protection agency finds that cause exists to terminate, modify, 
or revoke and reissue a permit pursuant to subdivision f, 
within ninety days after receipt of such notification, the 
department shall forward to the United States environmental 
protection agency a proposed determination of termination, 
modification, or revocation and reissuance, as appropriate. 

(2) The administrator of the United States environmental 
protection agency will review the proposed determination 
from the department within ninety days of receipt. 

(3) The department shall have ninety days from receipt of the 
United States environmental protection agency objection to 
resolve any objection that the United States environmental 

. protection agency makes and to terminate, modify, or revoke 
and reissue the permit in accordance with the administrator's 
objection. 

(4) If the department fails to submit a proposed determination or 
fails to resolve any objection, the administrator of the United 
States environmental protection agency will terminate, 
modify, or revoke and reissue the permit after taking the 
following actions: 

(a) Providing at least thirty days' notice to the permittee in 
writing of the reasons for any such action. 

(b) Providing the permittee an opportunity for comment on 
the administrator's proposed action and an opportunity 
for a hearing. 

h. Public participation. Except for modifications qualifying for minor 
permit modification procedures, all permit proceedings, including 
initial permit issuance, significant modifications, and renewals, 
shall be subject to procedures for public notice including offering 
an opportunity for public comment and a hearing on the draft 
permit. These procedures shall include the following: 

(1) Notice shall be given by publication in a newspaper of general 
circulation in the area where the source is located or in a state 
publication designed to give general public notice; to persons 
on a mailing list developed by the department, including those 
who request in writing to be on the list; and by other means if 
necessary to assure adequate notice to the affected public; 
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(2) The notice shall identify the affected facility; the name 
and address of the permittee; the name and address of 
the department; the activity or activities involved in the 
permit action; the emissions change involved in any permit 
modification; the name, address, and telephone number 
of a person from whom interested persons may obtain 
additional information, including copies of the permit draft, 
the application, all relevant supporting materials, and all 
other materials available to the department that are relevant 
to the permit decision; a brief description of the comment 
procedures required by this subsection; and the time and 
place of any hearing that may be held, including a statement 
of procedures to request a hearing, unless a hearing has 
already been scheduled; 

(3) The department shall provide such notice and opportunity 
for participation by affected states as is provided for by 
subsection 7; 

(4) The department shall provide at least thirty days for public 
comment and shall give notice of any public hearing at least 
thirty days in advance of the hearing; and 

(5) The department shall keep a record of the commenters 
and also of the issues raised during the public participation 
process. These records shall be available to the public. 

7. Permit review by the United States environmental protection 
agency and affected states. 

a. Transmission of information to the administrator. 

(1) The department shall provide a copy of each permit 
application including any application for a permit modification 
(including the compliance plan), to the administrator of the 
United States environmental protection agency except that 
the applicant shall provide such information directly to the 
administrator of the United States environmental protection 
agency when directed to do so by the department. The 
department shall provide a copy of each proposed permit 
and each final title V permit to operate to the administrator 
of the United States environmental protection agency. To 
the extent practicable, the preceding information shall be 
provided in computer-readable format compatible with the 
United States environmental protection agency's national 
data base management system. 

(2) The department may waive the requirements of paragraph 1 
and paragraph 1 of subdivision b for any category of sources 
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(including any class, type, or size within such category) other 
than major sources upon approval by the administrator of the 
United States environmental protection agency. 

(3) The department shall keep these records for at least five 
years. 

b. Review by affected states. 

(1) The department shall give notice of each draft permit to any 
affected state on or before the time that the notice to the public 
under subdivision h of subsection 6 is given, except to the 
extent paragraphs 1 and 2 of subdivision e of subsection 6 
require the timing of the notice to be different. 

(2) As part of the submittal of the proposed permit to the 
administrator of the United States environmental protection 
agency (or as soon as possible after the submittal for minor 
permit modification procedures allowed under paragraphs 1 
and 2 of subdivision e of subsection 6) the department shall 
notify the administrator of the United States environmental 
protection agency and any affected state in writing of any 
refusal by the department to accept all recommendations 
for the proposed permit that the affected state submitted 
during the public or affected state review period. The notice 
shall include the department's reasons for not accepting any 
such recommendation. The department is not required to 
accept recommendations that are not based on applicable 
requirements or the requirements of this section. 

c. United States environmental protection agency objection. No 
permit for which an application must be transmitted to the 
administrator of the United States environmental protection 
agency under subdivision a shall be issued if the administrator of 
the United States environmental protection agency objects to its 
issuance in writing within forty-five days of receipt of the proposed 
permit and all necessary supporting information. 

d. Public petitions to the administrator of the United States 
environmental protection agency. If the administrator of the United 
States environmental protection agency does not object in writing 
under subdivision c, any person may petition the administrator of 
the United States environmental protection agency within sixty 
days after the expiration of the administrator's forty-five-day review 
period to make such objection. Any such petition shall be based 
only on objections to the permit that were raised with reasonable 
specificity during the public comment period provided for in 
subdivision h of subsection 6, unless the petitioner demonstrates 
that it was impracticable to raise such objections within such 
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period, or unless the grounds for such objection arose after such 
period. If the administrator of the United States environmental 
protection agency objects to the permit as a result of a petition 
filed under this subdivision, the department shall not issue the 
permit until the United States environmental protection agency's 
objection has been resolved, except that a petition for review does 
not stay the effectiveness of a permit or its requirements if the 
permit was issued after the end of the forty-five-day review period 
and prior to the United States environmental protection agency's 
objection. If the department has issued a permit prior to receipt 
of the United States environmental protection agency's objection 
under this subdivision, the department may thereafter issue only 
a revised permit that satisfies the United States environmental 
protection agency's objection. In any case, the source will not 
be in violation of the requirement to have submitted a timely and 
complete application. 

e. Prohibition on default issuance. The department shall issue no 
title V permit to operate, including a permit renewal or modification, 
until affected states and the United States environmental protection 
agency have had an opportunity to review the proposed permit as 
required under this subsection. 

8. Judicial review of title V permit to operate decisions. 

a. The applicant, any person who participated in the department's 
public participation process, and any other person who could 
obtain judicial review under North Dakota Century Code section 
.28-32-15 may obtain judicial review provided such appeal is filed 
in accordance with North Dakota Century Code section 28-32-15 
within thirty days after notice of the final permit action. 

b. The department's failure to take final action on an application for 
a permit, permit renewal, or permit revision within the timeframes 
referenced in this section shall be appealable in accordance with 
North Dakota Century Code section 28-32-15 within thirty days 
after expiration of the applicable timeframes. 

c. In accordance with North Dakota Century Code chapter 28-32, 
the mechanisms outlined in this subsection shall be the exclusive 
means for judicial review of permit decisions referenced in this 
section. 

d. Solely for the purpose of obtaining judicial review in state court, 
·final permit action shall include the failure of the department to take 
·final action on an application for a permit, permit renewal, or permit 
revision within the timeframes referenced in this section. 
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e. Failure to take final action within ninety days of receipt of an 
application requesting minor permit modification procedures 
(or one hundred eighty days for modifications subject to group 
processing requirements) shall be considered final action and 
subject to judicial review in state court. 

9. Enforcement. The department may suspend, revoke, or terminate 
a permit for violations of this article, violation of any permit condition 
or for failure to respond to a notice of violation or any order issued 
pursuant to this article. A permit to operate which has been revoked 
or terminated pursuant to this article must be surrendered forthwith to 
the department. No person may operate or cause the operation of a 
source if the department denies, terminates, revokes, or suspends a 
permit to operate. 

10. Compliance assurance monitoring. Except as noted below, title 40, 
Code of Federal Regulations, part 64 compliance assurance monitoring, 
as ~ublist:led iR the federal register eR October 22, 1997, as it exists on 
January 31. 2002. is incorporated by reference. 

a. "Administrator'' means the department except for those duties that 
cannot be delegated by the United States environmental protection 
agency. For those duties that cannot be delegated, administrator 
means the department and the administrator of the United States 
environmental protection agency. 

b. "Part 70 permit" means a title V permit to operate. 

c. "Permitting authority" means the department. 

History: Effective March 1, 1994; amended effective December 1, 1994; August 1, 
1995; January 1, 1996; September 1, 1997; September 1, 1998: March 1. 2003. 
General Authority: NDCC 23-25-03, 23-25-04, 23-25-04.1 
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1, 23-25-10 
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CHAPTER 33-15-15 

33-15-151-01. General provisions. 

1. Definitions. For the purposes of this chapter: 

a. "Actual emissions" means the actual rate of em1ss1ons of a 
contaminant from an emissions unit, as determined in accordance 
with paragraphs 1 through 4. 

(1) In general, actual emissions as of a particular date must equal 
the average rate, in tons per year, at which the unit actually 
emitted the contaminant during a two-year period which 
precedes the particular date and which is representative of 
normal source operation. The department may allow the use 
of a different time period upon a determination that it is more 
representative of normal source operation. Actual emissions 
must be calculated using the unit's actual operating hours, 
production rates, and types of materials. processed, stored, 
or combusted during the selected time period. 

(2) The department may presume that source-specific allowable 
emissions for the unit are equivalent to the actual emissions 
of the unit. 

(3) For any emissions unit (other than an electric utility steam 
generating unit specified in paragraph 4) which has not begun 
normal operations on the particular date, actual emissions 
shall equal the potential to emit of the unit on that date. 

(4) For an electric utility steam generating unit (other than a new 
unit or the replacement of an existing unit) actual emissions 
of the unit following the physical or operational change shall 
equal the representative actual annual emissions of the 
unit following the physical or operational change, provided 
the source owner or operator maintains and submits to the 
reviewing authority, on an annual basis for a period of five 
years from the date the unit resumes regular operation, 
information demonstrating that the physical or operational 
change did not result in an emissions increase. A longer 
period, not to exceed ten years, may be required by the 
department if it determines such a period to be more 
representative of normal source postchange operations. 

b. "Allowable emissions" means the emission rate of a stationary 
source calculated using the maximum rated capacity of the source 
(unless the source is subject to enforceable construction permit 
conditions which restrict the operating rate, or hours of operation, 
or both) and the most stringent of the following: 
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(1) Applicable standards of performance or emission limitations 
as set forth in this article. 

(2) The emission rate specified as an enforceable permit 
condition. 

c. "Baseline area" means any intrastate area (and every part 
thereof) designated as attainment or unclassifiable under section 
107(d)(1)(D) or (E) of the Federal Clean Air Act [Pub. L. 95-95] 
in which the major source or major modification establishing the 
minor source baseline date would construct or would have an air 
quality impact equal to or greater than one ug/m3 (annual average) 
of the contaminant for which the minor source baseline date is 
established. Any baseline area established originally for the total 
suspended particulate increments shall remain in effect and shall 
apply for purposes of determining the amount of available PM10 
increments, except that such baseline area shall not remain in 
effect if the department rescinds the corresponding minor source 
baseline date in accordance with paragraph 4 of subdivision e. 
North Dakota is divided into two intrastate areas under section 
107(d)(1)(D) or (E) of the Federal Clean Air Act [Pub. L. 95-95]: 
the Cass County portion of Region No. 130, the Metropolitan 
Fargo-Moorhead Interstate Air Quality Control Region; and Region 
No. 172, the North Dakota Intrastate Air Quality Control Region 
(the remaining fifty-two counties). 

d. (1) "Baseline concentration" means that ambient concentration 
level which exists in the baseline area at the time of 
the applicable minor source baseline date. A baseline 
concentration is determined for each contaminant for which 
a minor source baseline date is established and includes: 

(a) The actual emissions representative of sources in 
existence on the applicable minor source baseline 
date, except as provided in paragraph 2; 

(b) The allowable emissions of major stationary sources 
which commenced construction before the major 
source baseline date but were not in operation by the 
applicable minor source baseline date. 

(2) The following will not be included in the baseline 
concentration and will affect the applicable maximum 
allowable increases: 

(a) Actual emissions from any major stationary source on 
which construction commenced after the major source 
baseline date; and 
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(b) Actual em1ss1ons increases and decreases at any 
stationary source occurring after the minor source 
baseline date. 

e. (1) "Major source baseline date" means: 

(a) In the case of particulate matter and sulfur dioxide, 
January6, 1975; and 

(b) In the case of nitrogen dioxide, February 8, 1988. 

(2) "Minor source baseline date" means the earliest date after 
the trigger date on which a major stationary source or a major 
modification subject to requirements of this chapter submits 
a complete application under the relevant regulations. The 
trigger date is: 

(a) In the case of particulate matter and sulfur dioxide, 
August 7, 1977; and 

(b) In the case of nitrogen dioxide, February 8, 1988. 

(3) The baseline date is established for each contaminant for 
which increments or other equivalent measures have been 
established if: 

(a) The area in which the proposed source or modification 
would construct is designated as attainment or 
unclassifiable under section 107(d)(1)(D) or (E) of 
the Federal Clean Air Act [Pub. L. 95-95] for the 
contaminant on the date of its complete application 
under this chapter; and 

(b) In the case of a major stationary source, the 
contaminant would be emitted in significant amounts 
or, in the case of a major modification, there would be a 
significant net emissions increase of the contaminant. 

(4) Any minor source baseline date established originally for the 
total suspended particulate increments shall remain in effect 
and shall apply for purposes of determining the amount 
of available PM10 increments, except that the department 
may rescind any such minor source baseline date where 
it can be shown by the applicant, to the satisfaction of the 
department, that the emissions increase from the major 
stationary source, or the net emissions increase from the 
major modification, responsible for triggering that date did 
not result in a significant amount of PM10 emissions. 
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(5) The department shall provide a list of baseline dates for each 
contaminant for each baseline area. 

f. "Begin actual construction" means, in general, initiation of physical 
onsite construction activities on an emissions unit which are of a 
permanent nature. Such activities include installation of building 
supports and foundations, laying of underground pipework, and 
construction of permanent storage structures. With respect to a 
change in method of operation, this term refers to those onsite 
activities, other than preparatory activities, which mark the initiation 
of the change. 

g. "Best available control technology" means an emission limitation 
(including a visible emission standard) based on the maximum 
degree of reduction for each contaminant subject to regulation 
under North Dakota Century Code chapter 23-25 which would 
be emitted from any proposed major stationary source or major 
modification which the department, on a case-by-case basis, 
taking into account energy, environmental, and economic impacts 
and other costs, determines is achievable for such source 
or modification through application of production processes or 
available methods, systems, and techniques including fuel cleaning 
or treatment or innovative fuel combustion techniques for control of 
such contaminant. In no event may application of "best available 
control technology" result in emissions of any contaminant which 
would exceed the emissions allowed by any applicable standards 
of performance under chapters 33-15-12 and 33-15-13. If the 
department determines that technological or economic limitations 
on the application of measurement methodology to a particular 
emissions unit would make the imposition of an emission standard 
infeasible, a design, equipment, work practice or operational 
standard, or combination thereof, may be prescribed instead to 
satisfy the requirement for the application of best available control 
technology. Such standard must, to the degree possible, set forth 
the emissions reduction achievable by implementation of such 
design, equipment, work practice, or operation, and shall provide 
for compliance by means which achieve equivalent results. 

h. "Clean coal technology" means any technology, including 
technologies applied at the precombustion, combustion, or 
postcombustion stage, at a new or existing facility which will 
achieve significant reductions in air emissions of sulfur dioxide 
or oxides of nitrogen associated with the utilization of coal in 
the generation of electricity, or process steam which was not in 
widespread use as of November 15, 1990. 

i. "Clean coal technology demonstration project" means a project 
using funds appropriated under the heading "department of 
energy-clean coal technology", up to a total amount of two billion 
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five hundred million dollars for commercial demonstration of clean 
coal technology, or similar projects funded through appropriations 
for the United States environmental protection agency. The federal 
contribution for a qualifying project shall be at least twenty percent 
of the total cost of the demonstration project. 

j. "Commence" as applied to construction of a major stationary 
source or major modification means that the owner or operator 
has obtained all necessary preconstruction permits and either 
has (1) begun, or caused to begin, a continuous program of 
actual onsite construction of the source, to be completed within 
a reasonable time; or (2) entered into binding agreements or 
contractual obligations, which cannot be canceled or modified 
without substantial loss to the owner or operator, to undertake a 
program of construction of the source to be completed within a 
reasonable time. 

k. "Complete" means, in reference to an application for a permit, 
that the application contains all of the information necessary for 
processing the application. Designating an application complete 
for purposes of permit processing does not preclude the reviewing 
authority from requesting or accepting any additional information. 

I. "Construction" means any physical change or change in the 
method of operation (including fabrication, erection, installation, 
demolition, or modification of an emissions unit) which would result 
in a change in actual emissions. 

m. "Electric utility steam generating unit" means any steam electric 
generating unit that is constructed for the purpose of supplying 
more than one-third of its potential electric output capacity and 
more than twenty-five megawatts electrical output to any utility 
power distribution system for sale. Any steam supplied to a 
steam distribution system for the purpose of providing steam to a 
steam-electric generator that would produce electrical energy for 
sale is also considered in determining the electrical energy output 
capacity of the affected facility. 

n. "Emissions unit" means any part of a stationary source which emits 
or would have the potential to emit any air contaminant regulated 
under North Dakota Century Code chapter 23-25; or 

o. "Enforceable" means all limitations and conditions which are 
enforceable by the department pursuant to this article and 
any applicable requirements within the North Dakota state 
implementation plan. 

p. "Facility, building, structure, or installation" means all of the 
air contaminant emitting activities which belong to the same 
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industrial grouping, are located on one or more contiguous or 
adjacent properties, and are under the control of the same person 
(or persons under common control). Air contaminant emitting 
activities shall be considered as part of the same industrial 
grouping if they belong to the same "major group" (i.e., which 
have the same two-digit code) as described in the Standard 
Industrial Classification Manual, 1972, as amended by the 1977 
Supplement (United States government printing office stock 
numbers 4101-0066 and 003-005-00176-0, respectively). 

q. "Federal land manager" means, with respect to any lands in the 
United States, the secretary of the department with authority over 
such lands. 

r. "Fugitive emissions" means those em1ss1ons which could not 
reasonably pass through a stack, chimney, vent, or other 
functionally equivalent opening. 

s. "High terrain" means any area having an elevation nine hundred 
feet [271.32 meters] or more above the base of the stack of a 
source. 

t. "Indian governing body" means the governing body of any tribe, 
band, or group of Indians subject to the jurisdiction of the United 
States and recognized by the United States as possessing power 
of self-government. 

u. "Indian reservation" means any federally recognized reservation 
established by treaty, agreement, executive order, or Act of 
Congress. 

v. "Innovative control technology" means any system of air pollution 
control that has not been adequately demonstrated in practice, but 
would have a substantial likelihood of achieving greater continuous 
emissions reduction than any control system in current practice or 
of achieving at least comparable reductions at lower cost in terms 
of energy, economics, or nonair quality environmental impacts. 

w. "Low terrain" means any area other than high terrain. 

x. "Major modification" means any physical change in, or change in 
the method of operation of a major stationary source that would 
result in a significant net emissions increase of any air contaminant 
subject to regulation under North Dakota Century Code chapter 
23-25. 
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(1) Any net emissions increase that is significant for volatile 
organic compounds must be considered significant for 
ozone. 

(2) A physical change or change in the method of operation does 
not include: 

(a) Routine maintenance, repair, and replacement. 

(b) Use of an alternate fuel or raw material by reason of 
any order under sections 2(a) and (b) of the Energy 
Supply and Environmental Coordination Act of 1974 (or 
any superseding legislation) or by reason of a natural 
gas curtailment plan pursuant to the Federal Power Act. 

(c) Use of an alternate fuel or raw material by a stationary 
source which: 

[1] The source was capable of accommodating 
before January 6, 1975, unless such change 
would be prohibited under any state enforceable 
permit condition which was established after 
January 6, 1975, pursuant to this chapter or 
under regulations approved pursuant to North 
Dakota Century Code chapter 23-25; or 

[2] The source is approved to use under any permit 
issued under regulations approved pursuant to 
North Dakota Century Code chapter 23-25. 

(d) An increase in the hours of operation or in the 
production rate, unless such change would be 
prohibited under any federally enforceable permit 
condition which was established after January 6, 1975, 
pursuant to and in accordance with this chapter t::tREief 
re~ulatieRs a~~revea ~ursuaRt te Nertn Dalmta CeRtur;· 
Cede ena~ter 23 25. section 33-15-14-02. or section 
33-15-14-03. 

(e) Any change in ownership of a stationary source. 

(f) Use of an alternative fuel by reason of an order or 
rule under section 125 of the Federal Clean Air Act 
[Pub. L. 95-95]. 

(g) Use of an alternative fuel at a steam generating unit to 
the extent that the fuel is generated from municipal solid 
waste. 
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(h) The addition, replacement, or use of a pollution control 
project at an existing electric utility steam generating 
unit, unless the administrator of the United States 
environmental protection agency determines that such 
addition, replacement, or use renders the unit less 
environmentally beneficial, or except: 

[1] When the administrator of the United States 
environmental protection agency has reason 
to believe that the pollution control project 
would result in a significant net increase in 
representative actual annual emissions of any 
criteria pollutant over levels used for that source 
in the most recent air quality impact analysis in 
the area conducted, if any; and 

[2) The administrator of the United States 
environmental protection agency determines that 
the increase will cause or contribute to a violation 
of any national ambient air quality standard or 
PSD increment, or visibility limitation. 

(i) The installation, operation, cessation, or removal of a 
temporary clean coal technology demonstration project, 
provided that the project complies with: 

[1] The North Dakota state implementation plan; and 

[2) Other requirements necessary to attain and 
maintain the national ambient air quality 
standards during the project and after it is 
terminated. 

G) The installation or operation of a permanent clean 
coal technology demonstration project that constitutes 
repowering, provided that the project does not result 
in an increase in the potential to emit of any regulated 
pollutant emitted by the unit. This exemption shall 
apply on a pollutant-by-pollutant basis. 

(k) The reactivation of a very clean coal-fired electric utility 
steam generating unit. 

y. "Major stationary source" means: 

(1) Any of the following stationary sources of air contaminants 
which emit, or have the potential to emit, one hundred tons 
[90718.17 kilograms] per year or more of any air contaminant 
regulated under North Dakota Century Code chapter 23-25: 
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coal cleaning plants (with thermal dryers), kraft pulp mills, 
portland cement plants, primary zinc smelters, iron and 
steel mills, primary aluminum ore reduction plants, primary 
copper smelters, municipal incinerators capable of charging 
more than two hundred fifty tons [226796.19 kilograms] 
of refuse per day, hydrofluoric, sulfuric, and nitric acid 
plants, petroleum refineries, lime plants, phosphate rock 
processing plants, coke oven batteries, sulfur recovery 
plants, carbon black plants (furnace process), primary 
lead smelters, fuel conversion plants, sintering plants, 
secondary metal production facilities, chemical process 
plants, fossil-fuel boilers and fossil fuel-fired steam electric 
plants (or combinations thereof) of more than two hundred 
fifty million British thermal units per hour heat input, petroleum 
storage and transfer units with a total storage capacity 
exceeding three hundred thousand barrels, taconite ore 
processing facilities, glass fiber processing plants, and 
charcoal production facilities. 

(2) Notwithstanding the source sizes in paragraph 1, such term 
also includes any stationary source which emits, or has 
the potential to emit, two hundred fifty tons [226796. 19 
kilograms] per year or more of any air contaminant regulated 
under North Dakota Century Code chapter 23-25 or as 
outlined in paragraph 3. 

(3) Any physical change that would occur at a stationary source 
not otherwise qualifying under paragraph 1 as a major 
stationary source, if the changes would constitute a major 
stationary source by itself. 

(4) A major source that is major for volatile organic compounds 
shall be considered major for ozone. 

(5) The fugitive emissions of a stationary source may not be 
included in determining for any of the purposes of this 
subdivision whether it is a major stationary source unless 
the source belongs to one of the categories of stationary 
sources in paragraph 1 and any other stationary source 
category which as of August 7, 1980, is being regulated 
under section 111 or 112 of the Federal Clean Air Act. 

z. "Necessary preconstruction permits" means those permits required 
under this article. 

aa. "Net emissions increase" means the amount by which the sum of 
the following exceeds zero: 
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(1) Any increase in actual emissions from a particular physical 
change or change in the method of operation at a stationary 
source; and 

(2) Any other increases and decreases in actual emissions at the 
source that are contemporaneous with the particular change 
and are otherwise creditable. 

(a) An increase or decrease in actual emissions is 
contemporaneous with the increase from the particular 
change only if it occurs between: 

[1] The date five years before construction on the 
particular change commences; and 

[2] The date that the increase from the particular 
change occurs. 

(b) An increase or decrease in actual emissions is 
creditable only if the department has not relied on 
it in issuing a permit for the source under this article, 
which permit is in effect when the increase in actual 
emissions from the particular change occurs. 

(c) An increase or decrease in actual emissions of sulfur 
dioxide, particulate matter, or nitrogen oxides which 
occurs before the applicable minor source baseline 
date is creditable only if it is required to be considered 
in calculating the amount of maximum allowable 
increases remaining available. With respect to 
particulate matter, only PM10 emissions can be used to 
evaluate the net emissions increase for PM10. 

(d) An increase in actual emissions is creditable only to the 
extent that the new level of actual emissions exceeds 
the old level. 

(e) A decrease in actual emissions is creditable only to the 
extent that: 

[1] The old level of actual emissions or the old level of 
allowable emissions, whichever is lower, exceeds 
the new level of actual emissions; 

[2] It is enforceable at and after the time that actual 
construction on the particular change begins; and 

[3] It has approximately the same qualitative 
significance for public health and welfare as 
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that attributed to the increase from the particular 
change. 

(f) An increase that results from a physical change at 
a source occurs when the emissions unit on which 
construction occurred becomes operational and begins 
to emit a particular pollutant. Any replacement unit that 
requires shakedown becomes operational only after 
a reasonable shakedown period, not to exceed one 
hundred eighty days. 

bb. "Pollution control project" means any activity or project undertaken 
at an existing electric utility steam generating unit for purposes of 
reducing emissions from each unit. Such activities or projects are 
limited to: 

(1) The installation of conventional or innovative pollution control 
technology, including advanced flue gas desulfurization, 
sorbent injection for sulfur dioxide and nitrogen oxides 
controls, and electrostatic precipitators. 

(2) An activity or project to accommodate switching to a fuel 
which is less polluting than the fuel used prior to the activity or 
project, including natural gas or coal reburning, or the cofiring 
of natural gas and other fuels for the purpose of controlling 
emissions. 

(3) A permanent clean coal technology demonstration project 
conducted under title II, section 101 (d) of the Further 
Continuing Appropriations Act of 1985 (section 5903(d) 
of title 42 of the United States Code), or subsequent 
appropriations, up to a total amount of two billion five 
hundred million dollars for commercial demonstration of 
clean coal technology, or similar projects funded through 
appropriations for the United States environmental protection 
agency. 

(4) A permanent clean coal technology demonstration project 
that constitutes a repowering project. 

cc. "Potential to emit" means the maximum capacity of a stationary 
source to emit an air contaminant under its physical and operational 
design. Any physical or operational limitation on the capacity of the 
source to emit a pollutant, including air pollution control equipment 
and restrictions on hours of operation or on the type or amount 
of material combusted, stored, or processed, must be treated as 
part of its design if the limitation or the effect it would have on 
emissions is federally enforceable. Secondary emissions do not 
count in determining the potential to emit of a stationary source. 
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dd. "Reactivation of a very clean coal-fired electric utility steam 
generating unit" means any physical change or change in the 
method of operation associated with the commencement of 
commercial operations by a coal-fired utility unit after a period of 
discontinued operation when the unit: 

(1) Has not been in operation for the two-year period prior to the 
enactment of the Clean Air Act Amendments of 1990, and 
the emissions from such unit continue to be carried in the 
department's emissions inventory at the time of enactment. 

(2) Was equipped prior to shutdown with a continuous system or 
emissions control that achieves a removal efficiency of sulfur 
dioxide of no less than eighty-five percent and a removal 
efficiency of particulates of no less than ninety-eight percent. 

(3) Is equipped with low-nitrogen oxide burners prior to the time 
of commencement of operations following reactivation. 

( 4) Is otherwise in compliance with the requirements of the Clean 
Air Act. 

ee. "Representative actual annual emissions" means the average rate, 
in tons per year, at which the source is projected to emit a pollutant 
for the two-year period after a physical change or change in the 
method of operation of a unit (or a different consecutive two-year 
period within ten years after that change, where the department 
determines that such period is more representative of normal 
source operations), considering the effect any such change will 
have on increasing or decreasing the hourly emissions rate and 
on projected capacity utilization. In projecting future emissions the 
department shall: 

(1) Consider all relevant information, including historical 
operational data, the company's own representations, 
filings with the state or federal regulatory authorities, and 
compliance plans under title IV of the Federal Clean Air Act. 

(2) Exclude, in calculating any increase in emissions that results 
from the particular physical change or change in the method 
of operation at an electric utility steam generating unit, that 
portion of the unit's emissions following the change that could 
have been accommodated during the representative baseline 
period and is attributable to an increase in projected capacity 
utilization at the unit that is unrelated to the particular change, 
including any increased utilization due to the rate of electricity 
demand growth for the utility system as a whole. 
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ff. "Repowering" means replacement of an existing coal-fired boiler 
with one of the following clean coal technologies: atmospheric 
t:>r pressurized fluidized bed combustion, integrated gasification 
~~ombination cycle, magnetohydrodynamics, direct and indirect 
coal-fired turbines, integrated gasification fuel cells, or as 
determined by the administrator of the United States environmental 
protection agency, in consultation with the secretary of energy, a 
derivative of one or more of these technologies, and any other 
technology capable of controlling multiple combustion emissions 
simultaneously with improved boiler or generation efficiency 
iand with significantly greater waste reduction relative to the 
performance of technology in widespread commercial use as of 
November 15, 1990. 

(1) Repowering shall also include any unit fired by oil or gas, 
or both, which has been awarded clean coal technology 
demonstration funding as of January 1, 1991, by the 
department of energy. 

(2) The administrator of the United States environmental 
protection agency shall give expedited consideration 
to permit applications for any source that satisfies the 
requirements of this subsection and is granted an extension 
under section 409 of the Federal Clean Air Act. 

gg. "Secondary emissions" means emissions which occur as a result 
of the construction or operation of a major stationary source or 
major modification, but do not come from the major stationary 
:source or major modification itself. Secondary emissions must 
lbe specific, well-defined, quantifiable, and impact the same 
!;:Jenera! areas as the major stationary source or major modification 
which causes the secondary emissions. Secondary emissions 
iinclude emissions from any offsite support facility which would 
not otherwise be constructed or increase its emissions except as 
a result of the construction or operation of the major stationary 
:source or major modification. Secondary emissions do not include 
.any emissions which come directly from a mobile source. 

hh. '"Significant" means: 

(1) In reference to a net emissions increase or the potential of a 
source to emit any of the following air contaminants, a rate 
of emissions that would equal or exceed any of the following 
rates: 
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Air Contaminant and Emissions Rate 

Carbon monoxide: 1 00 tons per year 

Nitrogen oxides: 40 tons per year 

Sulfur dioxide: 40 tons per year 

Particulate matter: 25 tons per year of particulate matter 
emissions; 15 tons per year of PM 10 emissions 

Ozone: 40 tons per year of volatile organic compounds 

Lead: 0.6 ton per year 

Fluorides: 3 tons per year 

Sulfuric acid mist: 7 tons per year 

Hydrogen sulfide (H2S): 10 tons per year 

Total reduced sulfur (including H2S): 10 tons per year 

Reduced sulfur compounds (including H2S): 10 tons per 
year 

Municipal waste combustor organics (measured as total 
tetra- through acta-chlorinated dibenzo-p-dioxins and 
dibenzofurans): 3.2 10-6 megagrams per year (3.510-6 
tons per year) 

Municipal waste combustor metals (measured as 
particulate matter): 14 megagrams per year (15 tons 
per year) 

Municipal waste combustor acid gases (measured as 
sulfur dioxide and hydrogen chloride): 36 megagrams 
per year (40 tons per year) 

Municipal solid waste landfill emissions (measured as 
nonmethane organic compounds): 45 megagrams per 
year (50 tons per year) 

(2) In reference to a net emissions increase or the potential of a 
source to emit an air contaminant subject to regulation under 
North Dakota Century Code chapter 23-25 that paragraph 1 
does not list, any emissions rate. 
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(3) Notwithstanding paragraph 1, any em1ss1ons rate or any 
net emissions increase associated with a major stationary 
source or major modification, which would construct within 
ten kilometers [6.21 miles] of a class I area, and have an 
impact on such area equal to or greater than one J,Jg/m3 

(twenty-four-hour average). 

ii. "Stationary source" means any building, structure, facility, or 
installation which emits or may emit any air contaminant regulated 
under North Dakota Century Code chapter 23-25. 

ll· "Total suspended particulate (TSP)" means particulate matter as 
measured by the method described in appendix B of 40 CFR 50. 

2. Significant deterioration of air quality - Area designation and 
dete1rioration increment. 

a. The provisions of this chapter apply to those counties or other 
functionally equivalent areas that are designated as attainment or 
unclassifiable for any of the national ambient air quality standards. 

' 
b.. For purposes of this chapter, areas designated as class I, II, 

t:>r Ill shall be limited to the following increases in contaminant 
concentration over the baseline concentration: 

Area Designations 

Class I Class II Class Ill 
Pollutant (J.Jg/m3) (J,Jg/m3) (J.Jg/m3) 

Particulate matter: 

PM10, Annual arithmetic mean 4 17 34 

PM10, 24-hour maximum 8 30 60 

Sulfur dioxide: 

Annual arithmetic mean 2 20 40 

24-hour maximum 5 91 182 

3-hour maximum 25 512 700 

Nitrogen dioxide: 

Annual arithmetic mean 2.5 25 50 

For any period other than an annual period, the applicable 
maximum allowable increase may be exceeded during one such 
period per year at any receptor site. 

Any conflict between an applicable increment and an applicable 
:ambient air quality standard shall be resolved in favor of the more 
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stringent limitation and the source shall be limited to such more 
stringent limitation. 

c. All of the following areas which were in existence on August 7, 
1977, are hereby designated class I areas and may not be 
redesignated: 

(1) The Theodore Roosevelt National Park - north and south 
units in Billings and McKenzie Counties, and the Theodore 
Roosevelt Elkhorn Ranch Site in Billings County. 

(2) The Lostwood National Wilderness Area in Burke County. 

All other areas of the state are hereby designated class II areas but 
may be redesignated as provided in this subsection. 

d. The following areas may be redesignated only as class I or II: 

( 1) An area which as of August 7, 1977, exceeds ten thousand 
acres [4046.86 hectares] in size and is a national monument, 
a national primitive area, a national preserve, a national 
recreational area, a national wild and scenic river, a national 
wildlife refuge, a national lakeshore, or seashore. 

(2) A national park or national wilderness area established after 
August 7, 1977, which exceeds ten thousand acres [4046.86 
hectares] in size. 

e. Exclusions from increment consumption: 

(1) The following concentrations shall be excluded in determining 
compliance with a maximum allowable increase in 
contaminant concentration: 

{a) Concentrations attributable to the increase in emissions 
from stationary sources which have converted from 
the use of petroleum products, natural gas, or both, by 
reason of an order in effect under sections 2(a) and (b) 
of the Energy Supply and Environmental Coordination 
Act of 1974 (or any superseding legislation) over the 
emissions from such sources before the effective date 
of such order; 

(b) Concentrations attributable to the increase in emissions 
from sources which have converted from using natural 
gas by reason of natural gas curtailment plan in effect 
pursuant to the Federal Power Act over the emissions 
from such sources before the effective date of such 
plan; 
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(c) Concentrations of particulate matter attributable to 
the increase in emissions from construction or other 
temporary emission-related activities of new or modified 
sources; 

(d) The increase in concentrations attributable to 
new sources outside the United States over the 
concentrations attributable to existing sources which 
are included in the baseline concentration; and 

(e) Concentrations attributable to the temporary increase 
in emissions of sulfur dioxide, particulate matter, 
or nitrogen oxides from stationary sources which 
increases have been approved in advance by the 
department under an approved state implementation 
plan revision. 

(2) No exclusion of such concentrations shall apply more than 
five years after the effective date of the order to which 
subparagraph a or b of paragraph 1 refers, whichever is 
applicable. If both such order and plan are applicable, no 
such exclusion applies more than five years after the later of 
such effective dates. 

(3) For purposes of excluding concentrations pursuant to 
subparagraph e of paragraph 1: 

(a) The time over which the temporary emissions increase 
of sulfur dioxide, particulate matter, or nitrogen oxides 
would occur must be specified. Such time may not 
exceed two years in duration unless a longer time is 
approved by the administrator of the United States 
environmental protection agency. 

(b) The time period for excluding certain contributions in 
accordance with subparagraph a is not renewable. 

(c) No emissions increase from a stationary source may: 

[1] Impact a class I area or an area where an 
applicable increment is known to be violated; or 

[2] Cause or contribute to the violation of any ambient 
air quality standards. 

(d) The emission levels from the stationary sources 
effected at the end of the time period specified in 
accordance with subparagraph a may not exceed 
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those levels occurring from such sources before the 
temporary increases in emissions were approved. 

f. The class I area increment limitations of the Theodore Roosevelt 
Elkhorn Ranch Site of the Theodore Roosevelt National Park shall 
apply to sources or modifications for which complete applications 
were filed after July 1, 1982. The impact of emissions from sources 
or modifications for which permits under this chapter have been 
issued or complete applications have already been filed will be 
counted against the increments after July 1, 1982. 

3. Stack heights. The stack height for any source subject to this chapter 
must meet the requirements of chapter 33-15-18. 

4. Review of new major stationary sources and major modifications. 

a. Applicability. The requirements of this chapter shall apply to any 
major new stationary source or modification which: 

(1) Had not been issued a permit to construct or modify prior to 
March 1, 1978; 

(2) Had not commenced construction prior to March 19, 1979; or 

(3) Has discontinued construction for a period of eighteen 
months or more and has not completed construction within 
a reasonable time. 

Review of these sources or modifications must be conducted in 
conjunction with the issuance of permits to construct pursuant to 
section 33-15-14-02. 

b. Permits - general. 

(1) No source subject to this chapter may be constructed in any 
area unless: 

(a) A permit has been issued for such proposed source 
in accordance with this chapter setting forth emission 
limitations or equipment standards for such source 
which conform to the requirements of this chapter and 
any conditions necessary to ensure that the proposed 
source will meet such limits or standards; 

(b) The requirements of subdivisions c through k, as 
applicable, have been met; and 

(c) The proposed permit has been subject to a review in 
accordance with this chapter, the required analysis has 
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been conducted in accordance with the requirements of 
this chapter, and the procedures for public participation 
as defined in subsection 5 have been followed. 

(2) Provided that all necessary requirements of this article 
have been met, permits will be issued on a first-come, 
first-served basis as determined by the completion date of 
the applications. 

c. Control technology review. 

(1) A major stationary source or major modification shall 
meet all applicable emission limitations under the state 
implementation plan and all applicable emission standards 
and standards of performance of this article. 

(2) A new major stationary source shall apply best available 
control technology for each air contaminant subject to 
regulation under North Dakota Century Code chapter 23-25 
that it would have the potential to emit in significant amounts. 

(3) A major modification shall apply best available control 
technology for each air contaminant subject to regulation 
under North Dakota Century Code chapter 23-25 for which 
it would result in a significant net emissions increase at 
the source. This requirement applies to each proposed 
emissions unit at which a net emissions increase in the air 
contaminant would occur as a result of a physical change or 
change in the method of operation in the unit. 

(4) For phased construction projects, the determination of best 
available control technology must be reviewed and modified 
as appropriate at the latest reasonable time which occurs 
no later than eighteen months prior to commencement of 
construction of each independent phase of the project. At 
such time, the owner or operator of the applicable stationary 
source may be required to demonstrate the adequacy of any 
previous determination of best available control technology 
for the source. 

d. Exemptions from impact analysis. 

(1) The requirements of subdivisions e, g, and i do not apply to a 
major stationary source or major modification with respect to 
a particular air contaminant, if the allowable emissions from 
the source, or the net emissions increase of that contaminant 
from the modification: 
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(a) Would impact no class I area and no area where an 
applicable increment is known to be violated; and 

(b) Would be temporary. 

(2) The requirements of subdivisions e, g, and i as they relate to 
any maximum allowable increase for a class II area do not 
apply to a major modification at a stationary source that was 
in existence on March 1, 1978, if the net increase in allowable 
emissions of each air contaminant regulated under North 
Dakota Century Code chapter 23-25 from the modification 
after the application of best available control technology 
would be less than fifty tons [45359.24 kilograms] per year. 

(3) The department may exempt a stationary source or 
modification from the requirements of subdivision g with 
respect to monitoring for a particular air contaminant if: 

(a) The emissions increase of the air contaminant from 
the new source or the net emissions increase of the 
air contaminant from the modification would cause, in 
any area, air quality impacts less than the following 
amounts: 

Carbon monoxide- 575 1Jg/m3, 8-hour average 

Nitrogen dioxide- 14 1Jg/m3, annual average 

Particulate matter- 1 0 1Jg/m3 of PM 10, 24-hour average 

Sulfur dioxide- 13 1Jg/m3, 24-hour average 

Ozone - No de minimus level 

Lead- 0.1 1Jg/m3, 3-month average 

Mercury- 0.25 1Jg/m3, 24-hour average 

Beryllium- 0.001 1Jg/m3, 24-hour average 

Fluorides- 0.25 1Jg/m3, 24-hour average 

Vinyl chloride - 15 j.Jg/m3, 24-hour average 

Total reduced sulfur- 10 1Jg/m3, 1-hour average 

Hydrogen sulfide- 0.2 1Jg/m3, 1-hour average 
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Reduced sulfur compounds- 1 0 1Jg/m3, 1-hour average; 
or 

(b) The concentrations of the air contaminant in the area 
that the source or modification would affect are less 
than the concentrations listed in subparagraph a or the 
air contaminant is not listed in subparagraph a. 

(4) The requirements for best available control technology in 
subdivision c and the requirements for air quality analyses 
in paragraph 1 of subdivision g do not apply to a particular 
stationary source or modification that was subject to this 
chapter if the owner or operator of the source or modification 
submitted an application for a permit before May 7, 1981, 
and the department subsequently determines the application 
as submitted before that date was complete. Instead, the 
requirements of subdivisions c and h as in effect prior to 
May 7, 1981, apply to any such source or modification. 

(5) The requirements for air quality monitoring in 
subparagraphs b, c, and d of paragraph 1 of subdivision g 
do not apply to: 

(a) A particular source or modification that was subject to 
this chapter as in effect prior to May 7, 1981, if the owner 
or operator of the source or modification submitted an 
application for a permit under this chapter on or 
before June 8, 1981, and the department subsequently 
determined that the application as submitted before that 
date was complete with respect to the requirements of 
this chapter other than those in subparagraphs b, c, 
and d of paragraph 1 of subdivision g and with respect 
to the requirements for such analyses in paragraph 2 of 
subdivision gas in effect prior to May 7, 1981. Instead, 
the requirements of this chapter prior to May 7, 1981, 
shall apply to any source or modification. 

(b) A particular source or modification that was not subject 
to this chapter as in effect prior to May 7, 1981 , if 
the owner or operator of the source or modification 
submitted an application for a permit under this chapter 
on or before June 8, 1981, and the department 
subsequently determined that the application as 
submitted before that date was complete, except with 
respect to the requirements in subparagraphs b, c, 
and d of paragraph 1 of subdivision g. 
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(6) The requirements of subdivisions c, e, f, g, h, i, and j and 
subsections 5 and 6 in their entirety do not apply to a 
particular major stationary source or major modification, if: 

(a) The source or modification would be a major stationary 
source or major modification only if fugitive emissions, 
to the extent quantifiable, are considered in calculating 
the potential to emit of the stationary source or 
modification and the source does not belong to any 
of the stationary sources of air contaminants listed in 
subdivision u of subsection 1 and any other stationary 
source category which, as of August 7, 1980, is being 
regulated under section 111 or 112 of the Federal Clean 
Air Act [Pub. L. 95-95]. 

(b) The source is a portable stationary source which has 
previously received a permit under this chapter and: 

[1] The owner or operator proposes to relocate the 
source and emissions of the source at the new 
location would be temporary. 

[2] The emissions from the source would not exceed 
its allowable emissions. 

[3] The emissions from the source would impact no 
class I area and no area where an applicable 
increment is known to be violated. 

[4] Reasonable notice is given to the department 
prior to the relocation identifying the proposed 
new location and the probable duration of 
operation at the new location. Such notice shall 
be given to the department not less than ten days 
in advance of the proposed relocation unless a 
different time duration is previously approved by 
the department. 

(c) With respect to a particular air contaminant, the 
owner or operator demonstrates that the source or 
modification is located in an area designated as 
nonattainment by the administrator of the United 
States environmental protection agency, as to that air 
contaminant, under this article. 

(d) The source or modification would be a nonprofit 
health or nonprofit educational institution, or a major 
modification would occur at such an institution, and 
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the governor requests that it be exempt from such 
requirements. 

e. Source impact analysis. The owner or operator of the proposed 
source or modification shall demonstrate that allowable emission 
increases from the source or modification, in conjunction with 
all other applicable emissions increases or reductions (including 
secondary emissions) from any other sources, will not cause or 
contribute to air pollution in violation of: 

(1) Any ambient air quality standard in any area; or 

(2) Any applicable maximum allowable increase over the 
baseline concentration in any area. 

f. Air quality models. 

(1) All estimates of ambient concentrations required under 
this section must be based on the applicable air quality 
models, data bases, and other requirements specified 
in the "Guidelines on Air Quality Models" (United States 
environmental protection agency, office of air quality planning 
and standards, Research Triangle Park, North Carolina 
27711) as supplemented by the "North Dakota Guideline 
for Air Quality Modeling Analyses" (North Dakota state 
department of health, division of environmental engineering). 
These documents are incorporated by reference. 

(2) When an air quality impact model specified in the documents 
incorporated by reference in paragraph 1 is inappropriate, 
the model may be modified or another model substituted 
provided: 

(a) Any modified or nonguideline model must be subjected 
to notice and opportunity for public comment under 
subsection 5. 

(b) The applicant must provide to the department adequate 
information to evaluate the applicability of the modified 
or nonguideline model. Such information must include 
methods like those outlined in the "Workbook for the 
Comparison of Air Quality Models" (United States 
environmental protection agency, office of air quality 
planning and standards, Research Triangle Park, North 
Carolina 27711 ). 

(c) Written approval from the department must be 
obtained for any modification or substitution prior 
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to an application being designated complete by the 
department. 

(d) Written approval from the United States environmental 
protection agency must be obtained for any 
modification or substitution prior to the granting of a 
permit under this chapter. 

g. Air quality analysis. 

(1) Preapplication analysis. 

(a) Any application for a permit under this section must 
contain an analysis of ambient air quality in the area 
that the major stationary source or major modification 
would affect for each of the following air contaminants: 

[1] For the source, each air contaminant that it would 
have the potential to emit in a significant amount; 
and 

[2] For the modification, each air contaminant for 
which it would result in a significant net emissions 
increase. 

(b) With respect to any such air contaminant for which 
no ambient air quality standard exists, the analysis 
must contain such air quality monitoring data as the 
department determines is necessary to assess ambient 
air quality for that air contaminant in any area that the 
emissions of that air contaminant would affect. 

(c) With respect to any such air contaminant (other than 
nonmethane hydrocarbons) for which such a standard 
does exist, the analysis must contain continuous 
air quality monitoring data gathered for purposes of 
determining whether emissions of that air contaminant 
would cause or contribute to a violation of the standard 
or any maximum allowable increase. 

(d) In general, the continuous air quality monitoring data 
that are required shall have been gathered over a 
period of at least one year and shall represent at least 
the year preceding receipt of the application except 
that if the department determines that a complete 
and adequate analysis can be accomplished with 
monitoring data gathered over a period shorter than 
one year (but not to be less than four months}, the 
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data that are required shall have been gathered over 
at least that shorter period. 

(e) For any application which becomes complete, except 
as to the requirements of subparagraphs c and d, 
between June 8, 1981, and February 9, 1982, the data 
that subparagraph c requires shall have been gathered 
over at least the period from February 9, 1981 , to the 
date the application becomes otherwise complete, 
except that: 

[1] If the source or modification would have been 
major for that air contaminant under this chapter 
as in effect prior to May 7, 1981 , any monitoring 
data shall have been gathered over at least the 
period required by those rules. 

[2] If the department determines that a complete 
and adequate analysis can be accomplished 
with monitoring data over · a shorter period 
(not to be less than four months), the data 
that subparagraph c requires shall have been 
gathered over at least that shorter period. 

[3] If the monitoring data would relate exclusively to 
ozone and would not have been required under 
this chapter as in effect prior to May 7, 1981, the 
department may waive the otherwise applicable 
requirements of this subparagraph to the extent 
that the applicant shows that the monitoring data 
would be unrepresentative of air quality over a full 
year. 

(f) The owner or operator of a proposed stationary source 
or modification of volatile organic compounds who 
satisfies all conditions of 40 CFR, part 51, appendix S, 
section IV may provide postapproved monitoring data 
for ozone in lieu of providing preconstruction data as 
required under paragraph 1. 

(2) Postconstruction monitoring. The owner or operator of a 
major stationary source or major modification shall, after 
construction of the stationary source or modification, conduct 
such ambient monitoring as the department determines 
is necessary to determine the effect emissions from the 
stationary source or modification may have, or are having, 
on air quality in any area. 
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(3) Operations of monitoring stations. The owner or operator of 
a major stationary source or major modification shall meet 
the requirements of 40 CFR, part 58, appendix B during the 
operation of monitoring stations for purposes of satisfying 
subdivision g. 

h. Source information. The owner or operator of a proposed major 
stationary source or major modification shall submit all information 
necessary to perform any analysis to make any determination 
required under this article. Such information must include: 

(1) A description of the nature, location, design capacity, 
and typical operating schedule of the proposed source or 
modification, including specifications and drawings showing 
the design and plant layout. 

(2) A detailed schedule for construction of the source or 
modification. 

(3) A detailed description as· to what system of continuous 
emission reduction is planned by the source or modification, 
emission estimates, and any other information necessary 
to determine that best available control technology as 
s~eeified iA the "NeFth Dal{eta GuideliAes fer DetermiAiAg 
Best A\·ailable CeAtrel TeehAelegy" (NeFth Daketa state 
de~aFtmeAt ef health, divisieA ef eAvireAmeAtal eAgiAeeriAg). 
This deeumeAt is iAee~erated by refereAee. 

(4) The air quality impact of the source or modification, including 
meteorological and topographical data necessary to estimate 
such impact. 

(5) Information on the air quality impacts and the nature and 
extent of general commercial, residential, industrial, and 
other growth which has occurred since the baseline date in 
the area the source or modification would affect. 

i. Additional impact analyses. 

(1) The owner or operator shall provide an analysis of the 
impairment to visibility, (in accordance with chapter 33-15-19) 
soils and vegetation, and wildlife that would occur as a result 
of the source or modification and general commercial, 
residential, industrial, and other growth associated with 
the source or modification. The owner or operator need 
not provide an analysis on vegetation or wildlife having 
no significant commercial or recreational value except for 
endangered and threatened species as identified by the 
United States fish and wildlife service. 
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(2) The owner or operator shall provide an analysis of the 
air quality impact projected for the area as a result of the 
general commercial, residential, industrial, and other growth 
associated with the source or modification. 

j. Sources impacting federal class I areas- additional requirements. 

(1) Notice to the United States environmental protection agency. 
The department shall transmit to the administrator of the 
United States environmental protection agency through the 
region VIII regional administrator a copy of each permit 
application relating to a major stationary source or major 
modification received by the department and provide notice to 
the administrator of every action related to the consideration 
of such permit. 

(2) Notice to federal land managers. The department shall 
provide written notice of . any permit application for a 
proposed major stationary source or major modification, 
the emissions from which may affect a Class I area, to the 
federal land manager and the federal official charged with 
direct responsibility for management of any lands within 
any such area. Such notification must include a copy of all 
information relevant to the permit application and must be 
given within thirty days of receipt and at least sixty days 
prior to any public hearing on the application for a permit 
to construct. Such notification must include an analysis of 
the proposed source's anticipated impacts on visibility in the 
federal class I area. The department shall also provide the 
federal land manager and such federal officials with a copy 
of the preliminary determination required under subsection 5 
and shall make available to them any materials used in 
making that determination, promptly after the department 
makes such determination. Finally, the department shall also 
notify all affected federal land managers within thirty days 
of receipt of any advance notification of any such permit 
application. 

(3) Denial - impact on air quality-related values. A federal land 
manager may present to the department, after reviewing 
the department's preliminary determination required under 
subsection 5, a demonstration that the emission from an 
applicable source will have an adverse impact on the 
air quality-related values (including visibility) of federal 
mandatory class I lands, notwithstanding that the change 
in air quality resulting from emissions from such source or 
modification will not cause or contribute to concentrations 
which exceed the maximum allowable increases for a class I 
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area. If the department concurs with such demonstration, 
the permit may not be issued. 

(4) Class I variances. 

(a) The owner or operator of a proposed source may 
demonstrate to the federal land manager that the 
emissions from such source or modification will have no 
adverse impact on the air quality-related values of any 
such lands (including visibility), notwithstanding that 
the change in air quality resulting from emissions from 
such source or modification will cause or contribute to 
concentrations which exceed the maximum allowable 
increases for a class I area. If the federal land 
manager concurs with such demonstration and the 
manager so certifies to the department, the department 
may issue the permit pursuant to the requirements 
of subparagraph b; provided, that the applicable 
requirements of this chapter are otherwise met. 

(b) In the case of a permit issued pursuant to 
subparagraph a, such source or modification shall 
comply with such emission limitations under such 
permit as may be necessary to assure that emissions 
of sulfur dioxide, particulate matter, and nitrogen 
oxides will not exceed the following maximum 
allowable increases over the minor source baseline 
concentration for such contaminants: 

Maximum allowable 
increase (micrograms 

per cubic meter) 

Particulate matter: 

PM10, Annual arithmetic mean 

PM10, 24-hour maximum 

Sulfur dioxide: 

Annual arithmetic mean 

24-hour maximum 

3-hour maximum 

Nitrogen dioxide: 

Annual arithmetic mean 

17 

30 

20 

91 

325 

25 

(5) Sulfur dioxide variance by governor with federal land 
manager's concurrence. The owner or operator of a 
proposed source or modification which cannot be approved 
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under paragraph 4 may demonstrate to the governor, that 
the source or modification cannot be constructed by reason 
of any maximum allowable increase for sulfur dioxide for 
periods of twenty-four hours or less applicable to any class I 
area and, in the case of federal mandatory class I areas, 
that a variance under this clause would not adversely 
affect the air quality-related values of the area, including 
visibility. The governor, after consideration of the federal land 
manager's recommendation, if any, and subject to the federal 
land manager's concurrence, may, after notice and public 
hearing, grant a variance from such maximum allowable 
increase. If such variance is granted, the department shall 
issue a permit to such source or modification pursuant to the 
requirements of paragraph 7; provided, that the applicable 
requirements of this chapter are otherwise met. 

(6) Variance by the governor with the president's concurrence. If 
the governor recommends a variance under this subdivision 
in which the federal land manager does not concur, the 
recommendations of the governor and the federal land 
manager must be transmitted to the president. The president 
may approve the governor's recommendation if the president 
finds that such variance is in the national interest. If such a 
variance is approved, the department shall issue a permit 
pursuant to the requirements of paragraph 7; provided, that 
the applicable requirements of this chapter are otherwise 
met. 

(7) Emission limitations for presidential or gubernatorial 
variances. In the case of a permit issued pursuant to 
paragraph 5 or 6, the source or modification shall comply with 
emission limitations under such permit as may be necessary 
to assure that emissions of sulfur dioxide from such source 
or modification, during any day on which the otherwise 
applicable maximum allowable increases are exceeded, will 
not cause or contribute to concentrations which exceed 
the following maximum allowable increases over the 
baseline concentration and to assure that such emissions 
will not cause or otherwise contribute to concentrations 
which exceed the otherwise applicable maximum allowable 
increases for periods of exposure of twenty-four hours or less 
for more than eighteen days, not necessarily consecutive, 
during any annual period: 

Maximum allowable increase (micrograms per cubic meter) 

Period of expe>sure 

24-hour maximum 

3-hour maximum 

Low terrain areas 

36 
130 

760 

High terrain areas 

62 
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k. Proposed redesignations. If an owner or operator applies for 
permission to construct pursuant to this chapter and the proposed 
source or modification would impact on an area which has 
previously been proposed for redesignation to a more stringent 
class by the department, an Indian governing body, or another 
state, or the state or Indian governing body has announced such 
consideration, approval may not be granted until the proposed 
redesignation has been acted upon. However, approval must be 
granted if, in the department's judgment, the proposed source 
would not violate the increments that would be applicable if 
the redesignation is approved. The department shall withhold 
approval under this subdivision only so long as another state or 
Indian governing body is actively and expeditiously proceeding 
toward redesignation. 

If an owner or operator has applied for permission to construct 
pursuant to this chapter and whose application has been deemed 
complete by the department prior to the public announcement of a 
proposed redesignation of an area to a more stringent class and if 
such facility would impact on the area proposed for redesignation, 
the application shall be processed considering the classification 
of the area which existed at the time the application was deemed 
complete. 

5. Public participation. 

a. Within thirty days after receipt of an application to construct a 
source or modification subject to this chapter, or any addition to 
such application, the department shall advise the applicant as 
to the completeness of the application or of any deficiency in 
the application or information submitted. In the event of such a 
deficiency, the date of receipt of the application, for the purpose of 
this chapter, shall be the date on which all required information to 
form a complete application is received by the department. 

b. Within one year after receipt of a completed application, the 
department shall: 

(1) Make a preliminary determination whether the source should 
be approved, approved with conditions; or disapproved 
pursuant to the requirements of this chapter. 

(2) Make available in at least one location in each region in which 
the proposed source or modification would be constructed, 
a copy of all materials submitted by the applicant, a copy 
of the department's preliminary determination, and a copy 
or summary of other materials, if any, considered by the 
department in making a preliminary determination. 
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(3) Notify the public, by prominent advertisement in newspapers 
of general circulation in each region in which the proposed 
source or modification would be constructed, of the 
application, the preliminary determination, the degree of 
increment consumption that is expected from the source or 
modification, and the opportunity for comment at a public 
hearing as well as written public comment on the information 
submitted by the owner or operator and the department's 
preliminary determination on the approvability of the source. 

(4) Send a copy of the notice required in paragraph 3 to the 
applicant, the United States environmental protection 
agency administrator, and to officials and agencies 
having cognizance over the locations where the source 
or modification will be situated as follows: local air pollution 
control agencies, the chief executive of the city and county 
where the source or modification would be located; any 
comprehensive regional land use planning agency; and any 
state, federal land manager, or Indian governing body whose 
lands may be significantly affected by emissions from the 
source or modification. 

(5) Hold a public hearing whenever, on the basis of written 
requests, a significant degree of public interest exists or at 
its discretion when issues involved in the permit decision 
need to be clarified. A public hearing would be held 
during the public comment period for interested persons, 
including representatives of the United States environmental 
protection agency administrator, to appear and submit written 
or oral comments on the air quality impact of the source 
or modification, alternatives to the source or modification, 
the control technology required, and other appropriate 
considerations. 

(6) Consider all public comments submitted in writing within a 
time specified in the public notice required in paragraph 3 
and all comments received at any public hearing conducted 
pursuant to paragraph 5 in making its final decision on the 
approvability of the application. No later than ten days after 
the close of the public comment period, the applicant may 
submit a written response to any comments submitted by 
the public. The department shall consider the applicant's 
response in making its final decision. All comments must be 
made available for public inspection in the same locations 
where the department made available preconstruction 
information relating to the source or modification. 
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(7) Make a final determination whether the source should be 
approved, approved with conditions, or disapproved pursuant 
to the requirements of this chapter. 

(8) Notify the applicant in writing of the department's final 
determination. The notification must be made available 
for public inspection in the same locations where the 
department made available preconstruction information and 
public comments relating to the source or modification. 

6. Source obligation. 

a. Any owner or operator who constructs or operates a stationary 
source or modification not in accordance with the application, 
submitted pursuant to subsection 4 or with the terms of any permit 
to construct; or any owner or operator of a stationary source or 
modification subject to this chapter who commences construction 
after the effective date of this chapter without applying for and 
receiving a permit to construct hereunder, shall be subject to 
enforcement action under North Dakota Century Code section 
23-25-10. 

b. A permit to construct shall become invalid if construction is not 
commenced within eighteen months after receipt of such permit, 
if construction is discontinued for a period of eighteen months 
or more, or if construction is not completed within a reasonable 
time. The department may extend the eighteen-month period 
upon a satisfactory showing that an extension is justified. This 
provision does not apply to the time period between construction 
of the approved phases of a phased construction project; each 
phase must commence construction within eighteen months of the 
projected and approved commencement date. In cases of major 
construction projects involving long lead times and substantial 
financial commitments, the department may provide by a condition 
to the permit a time period greater than eighteen months when 
such time extension is supported by sufficient documentation by 
the applicant. 

c. A permit to construct does not relieve any owner or operator of the 
responsibility to comply fully with the applicable provisions of the 
state implementation plan and any other requirements under local, 
state, or federal law. 

d. At such time that a particular source or modification becomes 
a major stationary source or modification solely by virtue of a 
relaxation in any enforceable limit which was established after 
May 7, 1980, on the capacity of the source or modification 
otherwise to emit an air contaminant, such as a restriction on 
hours of operation, then the requirements of subdivisions c, 
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e, f, g, h, i, and j and the requirements of this subsection and 
subsections 5 and 7 shall apply to the source or modification as 
though construction had not yet commenced on the source or 
modification. 

7. lnnctvative control technology. 

a. An owner or operator of a proposed major stationary source 
or major modification may request the department in writing to 
approve a system of innovative control technology. 

b. The department shall, with the consent of the governors of all 
affected states, determine that the source or modification may 
employ a system of innovative control technology, if: 

(1) The proposed control system would not cause or contribute 
to an unreasonable risk to public health, welfare, or safety in 
its operation or function. 

(2) The owner or operator agrees to achieve a level of continuous 
emissions reduction equivalent to that which would have 
been required under paragraph 2 of subdivision c of 
subsection 4 by a date specified by the department. Such 
date may not be later than four years from the time of startup 
or seven years from permit issuance. 

(3) The source or modification would meet the requirements of 
subdivisions c and e of subsection 4 based on the emissions 
rate that the stationary source employing the system of 
innovative control technology would be required to meet on 
the date specified by the department. 

(4) The source or modification would not before the date 
specified by the department: 

(a) Cause or contribute to a violation of an applicable 
ambient air quality standard; or 

(b) Impact any area where an applicable increment is 
known to be violated. 

(5) The provisions of subdivision j of subsection 4, relating to 
class I areas, have been satisfied with respect to all periods 
during the life of the source or modification. 

(6) All other applicable requirements including those for public 
participation have been met. 
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c. The department shall withdraw any approval to employ a system 
of innovative control technology made under this section, if: 

(1) The proposed system fails by the specified date to achieve 
the required continuous emissions reduction rate; 

(2) The proposed system fails before the specified date so as to 
contribute to an unreasonable risk to public health, welfare, 
or safety; or 

(3) The department decides at any time that the proposed system 
is unlikely to achieve the required level of control or to protect 
the public health, welfare, or safety. 

d. If a source or modification fails to meet the required level of 
continuous emission reduction within the specified time period 
or the approval is withdrawn in accordance with subdivision c, 
the department may allow the source or modification up to an 
additional three years to meet the requirement for the application 
of best available control technology through use of a demonstrated 
system of control. 

History: Amended effective July 1, 1982; October 1, 1987; January 1, 1989; June 1, 
1990; June 1, 1992; March 1, 1994; June 1, 2001: March 1. 2003. 
General Authority: NDCC 23-25-03. 23-25-04.1 
Law Implemented: NDCC 23-25-03, 23-25-04.1 
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CHAPTER 33·15·21 

33-15-2'1-08.1. Permits. The provisions of title 40, Code of Federal 
Regulations, part 72, as they exist on August 1, 2000 January 31. 2002, for 
purposes of implementing an acid rain program that meets the requirements of 
title IV of the federal Clean Air Act, are incorporated into this chapter by reference. 
The term "administrator" means the department except for those duties that cannot 
be delegated to the department. For those duties that cannot be delegated, 
"administrator" means the administrator of the United States environmental 
protection agency. If the provisions or requirements of title 40, Code of Federal 
Regulations, p;art 72, conflict with or are not included in section 33-15-14-06, the 
provisions of part 72 shall apply and take precedence. 

History: Effective June 1, 2001: amended effective March 1. 2003. 
General Authc,rity: NDCC 23-25-03, 23-01-04.1 
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1 

33-15-2'1-09. Continuous emissions monitoring. 

1. General. The monitoring, record keeping, and· reporting of sulfur 
dioxide, nitrogen oxides, and carbon dioxide emissions, volumetric 
~ow, and opacity data from affected units under the acid rain program 
shall be conducted in accordance with title 40, Code of Federal 
RefiUiations, part 75, as it exists on August 1, 2000 January 31. 2002. 

2. Exc:eptions. Those portions of title 40, Code of Federal Regulations, 
part 75, that are controlled and administered completely by the United 
States environmental protection agency will not be enforced by the 
state. This should not be construed as precluding the United States 
environmental protection agency from exercising its statutory authority 
under the Clean Air Act, as amended, or an affected source from 
complying with the authority or the requirements of the federal acid rain 
pro!~ ram. 

History: Effeciuve December 1, 1994; amended effective June 1, 2001: March 1. 
2003. 
General Auth()rity: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1 

33-15·2·1-10. Acid rain nitrogen oxides emission reduction program. 
Title 40, Code t:>f Federal Regulations, part 76 and its appendices, as they exist on 
August 1, 2000 January 31. 2002, are incorporated into this chapter by reference. 

History: Effective April 1, 1998; amended effective June 1, 2001: March 1, 2003. 
General Authc)rity: NDCC 23-25-03 
Law Implemented: NDCC 23-01-04.1, 23-25-03 
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CHAPTER 33-15-22 

33-15-22-01. Scope. The subparts and appendices of title 40, Code of 
Federal Regulations, part 63, as they exist on Au~ust 1, 2000 January 31. 2002, 
which are listed in section 33-15-22-03 are incorporated into this chapter by 
reference. Any changes to an emissions standard are listed below the title of the 
standard. 

History: Effective December 1, 1994; amended effective August 1, 1995; 
January 1, 1996; September 1, 1997; April 1, 1998; September 1, 1998; June 1, 
2001; March 1. 2003. 
General Authority: N DCC 23-25-03 
Law Implemented: NDCC 23-25-03 

33-15-22-03. Emissions standards. 

Subpart A - General provisions. 

Subpart B - Requirements for control technology determinations for major sources 
in accordance with Federal Clean Air Act sections 112(g) and 1120). 

*Sections 63.42(a) and 63.42(b) are deleted in their entirety. 

Subpart C - List of hazardous air pollutants, petitions process, lesser quantity 
designations, and source category list. 

Subpart D - Regulations governing compliance extensions for early reductions of 
hazardous air pollutants. 

Subpart F - National emissions standards for organic hazardous air pollutants from 
the synthetic organic chemical manufacturing industry. 

Subpart G - National emissions standards for organic hazardous air pollutants 
from synthetic organic chemical manufacturing industry for process vents, storage 
vessels, transfer operations, and wastewater. 

Subpart H - National emissions standards for organic hazardous air pollutants for 
equipment leaks. 

Subpart I - National emissions standards for organic hazardous air pollutants for 
certain processes subject to the negotiated regulation for equipment leaks. 

Subpart M - National perchloroethylene air emissions standards for drycleaning 
facilities. 

Subpart N - National emissions standards for chromium emissions from hard and 
decorative chromium electroplating and chromium anodizing tanks. 

Subpart 0 - Ethylene oxide emissions standards for sterilization facilities. 
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Subpart Q - National emissions standards for hazardous air pollutants for industrial 
process cooling: towers. 

Subpart R - National emissions standards for gasoline distribution facilities (bulk 
gasoline terminals and pipeline breakout stations). 

Subpart T - National emissions standards for halogenated solvent cleaning. 

Appendix A to s;ubpart T - Test of solvent cleaning procedures. 

Appendix 8 to s;ubpart T - General provisions applicability to subpart T. 

Subpart W - Na1tional emissions standards for hazardous air pollutants for epoxy 
resins productic1n and non-nylon polyamides production. 

Table 1 to subpart W - General provisions applicability to subpart W. 

Subpart X - National emissions standards for hazardous air pollutants from 
secondary lead smelting. 

Subpart CC - !National emissions standards for hazardous air pollutants from 
petroleum re~m:!ries. 

Subpart EE - National emissions standards for magnetic tape manufacturing 
operations. 

Subpart GG - National emissions standards for aerospace manufacturing and 
rework facilities. 

Subpart HH - National emissions standards for hazardous air pollutants from oil 
and natural gas production facilities. 

Subpart JJ - National emissions standards for wood furniture manufacturing 
operations. 

Subpart KK- National emissions standards for the printing and publishing industry. 

Table 1 to subpart KK - Applicability of general provisions to subpart KK. 

Appendix A to subpart KK - Data quality objective and lower confidence limit 
approaches for alternative capture efficiency protocols and test methods. 

Subpart 00 - Nlational emissions standards for tanks - Level 1. 

Subpart PP - National emissions standards for containers. 

Subpart QQ - Nlational emissions standards for surface impoundments. 

Subpart RR - National emissions standards for individual drain systems. 
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Subpart SS - National emissions standards for closed vent systems, control 
devices, recovery devices, and routing to a fuel gas system or a process. 

Subpart TT - National emissions standards for equipment leaks - Control level 1. 

Subpart UU- National emissions standards for equipment leaks- Control level 2 
standards. 

Subpart W - National emissions standards for oil-water separators and organic 
water separators. 

Subpart VWV- National emissions standards for storage vessels (tanks)- Control 
level2. 

Subpart YY - National emissions standards for hazardous air pollutants for source 
categories: generic maximum achievable control technology standards. 

Subpart RRR Natieflal el'l'lissiefls . staAeares fer ~azareeus air pellutaflts fer 
seeeAeary alul'l'liFIUI'l'l preeuetiefl. 

Subpart HHH - National emissions standards for hazardous air pollutants from 
natural gas transmission and storage facilities. 

Subpart RRR - National emission standards for hazardous air pollutants for 
secondary aluminum production. 

Table 1 to Subpart RRR - Emission standards for new and existing affected 
sources. 

Table 2 to Subpart RRR - Summary of operating reguirements for new and 
existing affected sources and emission units. 

Table 3 to Subpart RRR - Summary of monitoring reguirements for new and 
existing affected sources and emission units. 

Appendix A to Subpart RRR - General provisions applicability to subpart 
RRR. 

Subpart CCCC - National emission standards for hazardous air pollutants: 
manufacturing of nutritional yeast. 

Subpart GGGG - National emission standards for hazardous air pollutants: solvent 
extraction for vegetable oil production. 

Appendix A to part 63 - Test methods. 

Appendix B to part 63 - Sources defined for early reduction provisions. 
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Appendix C to part 63 - Determination of the fraction biodegraded (fbio> in a 
biological treatment unit. 

Appendix D to part 63 - Alternative validation procedure for environmental 
protection agenc:y waste and wastewater methods. 

Authority: 42 U.S.C. 7401 et seq. 

History: Effective December 1, 1994; amended effective August 1, 1995; 
January 1, 1996; September 1, 1997; April 1, 1998; September 1, 1998; June 1, 
2001; March 1. :2003. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 
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TITLE 45 

INSURANCE COMMISSIONER 
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Chapter 
45-07-01 
45-07-01.1 

JANUARY 2003 

ARTICLE 45-07 

CREDIT INSURANCE 

Credit Life and Credit Accident [Repealed] 
Consumer Credit Insurance 

CHAPTER 45-07-01 
CREDIT LIFE AND CREDIT ACCIDENT 

[Repealed effective January 1, 2003] 
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Section 
45-07-01.1-01 
45-07-01.1-02 
45-07-01.1-03 

45-07-01.1-04 
45-07-01.1-05 
45-07-01.1-06 
45-07-01.1-07 
45-07-01.1-08 
45-07-01.1-09 
45-07-01.1-10 
45-07-01.1-11 
45-07-01.1-12 
45-07-01.1-13 

CHAPTER 45-07-01.1 
CONSUMER CREDIT INSURANCE 

Definitions 
Rights and Treatment of Debtors 
Determination of Reasonableness of Benefits in Relation to 

Premium Charge 
Credit Life Insurance Rates 
Credit Accident and Health Insurance Rates 
Credit Unemployment Insurance Rates 
Credit Property Insurance Rates 
Refund Formulas 
Experience Reports and Adjustment of Prima Facie Rates 
Use of Rates 
Supervision of Consumer Credit Insurance Operations 
Prohibited Transactions 
Severability 

45-07-011.1-01. Definitions. As used in this chapter: 

..1. "Affiliate" has the same meaning as defined in North Dakota Century 
Code section 26.1-10-01. 

2. "Control" has the same meaning as defined in North Dakota Century 
Code section 26.1-10-01. 

3. "Evidence of individual insurability" means a statement furnished by 
the debtor. as a condition of insurance becoming effective. that relates 
specifically to the health status or to the health or medical history of the 
debtor. 

4. "Loss ratio" means incurred claims divided by earned premiums. 

5. "Pre~existing condition" means any condition for which the insured 
debtor received medical advice. consultation. or treatment within six 
months before the effective date of coverage. 

History: Effective January 1. 2003. 
General Authc,rity: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-0·1.1-02. Rights and treatment of debtors . 

..1. Termination of group consumer credit insurance policy. 

a. If a debtor is covered by a group consumer credit insurance policy 
providing for the payment of single premiums to the insurer. or any 
other premium payment method which prepays coverage beyond 
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one month. then provision shall be made by the insurer that in 
the event of termination of the policy for any reason. insurance 
coverage with respect to any debtor insured under the policy shall 
be continued for the entire period for which the premium has been 
paid. 

b. If a debtor is covered by a group consumer credit insurance policy 
providing for the payment of premiums to the insurer on a monthly 
basis. then the policy shall provide that. in the event of termination 
of the policy. termination notice shall be given to the insured 
debtor at least thirty days prior to the effective date of termination 
except when replacement of the coverage by the same or another 
insurer in the same or greater amount takes place without lapse of 
coverage. The insurer shall provide or cause to be provided this 
required information to the debtor. 

2. Remittance of premiums. If the creditor adds identifiable insurance 
charges or premiums for consumer credit insurance to the debt. and 
any direct or indirect finance. carrying. credit. or service charge is made 
to the debtor on the insurance charges or premiums. the creditor must 
remit and the insurer shall collect the premium within sixty days after it 
is added to the debt. 

3. Refinancing of the debt. If the debt is discharged due to refinancing 
prior to the scheduled maturity date. the insurance in force shall be 
terminated before any new insurance may be issued in connection 
with the refinanced debt. In all cases of termination prior to scheduled 
maturity. a refund of all unearned premium or unearned insurance 
charges paid by the debtor shall be paid or credited to the debtor as 
provided in section 45-07-01.1-08. In any refinancing of the debt. the 
effective date of the coverage as respects any policy provision shall be 
deemed to be the first date on which the debtor became insured under 
the policy with respect to the debt which was refinanced. at least to 
extent of the amount and term of the debt outstanding at the time of 
refinancing of the debt. 

4. Maximum aggregate provisions. A provision in an individual policy 
or group certificate which sets a maximum limit on total claim payments 
must apply only to that individual policy or group certificate. 

5. Prepayment of debt. If a debtor prepays the debt in full. then any 
consumer credit insurance covering the debt shall be terminated and 
an appropriate refund of the consumer credit insurance premium 
shall be paid or credited to the debtor in accordance with section 
45-07-01.1-08. However. if the prepayment is a result of death or 
any other lump sum consumer credit insurance payment. no refund 
shall be reguired for the coverage under which the lump sum was 
paid. If a claim under credit accident and health coverage or credit 
unemployment coverage is in progress at the time of prepayment. the 
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amount of refund may be determined as if the prepayment did not 
occur until the payment of benefits terminates. No refund need be 
paid during any period of disability for which credit accident and health 
bene~fits are payable or during any period of unemployment for which 
credit unemployment benefits are payable. A refund shall be computed 
as if prepayment occurred at the end of the disability period or at the 
end of the unemployment period. 

History: Effective January 1. 2003. 
General Autho1·ity: NDCC 26.1-37-15 
Law lmplemen1ted: NDCC 26.1-37 

45-07-01 .. 1-03. Determination of reasonableness of benefits in relation 
to premium charge . 

.1. Benelfits provided by consumer credit insurance policies must be 
reasonable in relation to the premium charged. Premium rates charged 
for credit life or disability satisfy this requirement if the premium rate 
charc~ed develops or may reasonably be expected to develop a loss 
ratio of not less than forty-five percent. With the exception of deviations 
m=>ved under section 45-07-01.1-10. the rates shown in sections 
45-0"7-01.1-04 and 45-07-01.1-05. as adjusted pursuant to section 
45-0.7-01.1-09. shall be presumed to satisfy this standard. Anticipated 
losse!s that develop or are expected to develop a loss ratio of not less 
than forty-five percent shall be presumed reasonable. Any insurer filing 
a deviation in accordance with section 45-07-01.1-1 0 must satisfy the 
~percent loss ratio standard on its total consumer credit insurance 
business. including that of affiliated insurers. for each type of insurance 
defined in North Dakota Century Code section 26.1-37-02 for which 
the deviation is being filed . 

.2... Premium rates charged for credit unemployment or credit property 
satis"{y this requirement if anticipated losses are expected to develop a 
loss ratio of no less than forty-five percent. 

3. Nom;tandard coverage. If any insurer files for approval of any 
form providing coverage different than that described in sections 
45-07-01.1-04 through 45-07-01.1-06. the insurer shall demonstrate 
to the satisfaction of the commissioner that the premium rates to be 
charc~ed for such coverage are: 

a. .Reasonably expected to develop a loss ratio of not less than sixty 
percent: or 

.!2.. !A.ctuarially consistent with the rates used for standard coverages. 

History: Effective January 1. 2003. 
General Autho1rity: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 
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45-07-01.1-04. Credit life insurance rates . 

..1. Premium rate. Subject to the conditions and requirements in 
subsection 2 and section 45-07-01.1-10. the prima facie rates 
shown below are considered to meet the requirements of section 
45-07-01.1-03 and may be used without filing additional actuarial 
support. 

a. Monthly outstanding balance basis: Sixty-two cents per month per 
one thousand dollars of outstanding insured debt on single life 
insurance and one dollar five cents per month per one thousand 
dollars of outstanding insured debt on joint life insurance if 
premiums are payable on a monthly outstanding balance basis. 

b. Single premium basis: If the premium is charged on a single 
premium basis. the rate shall be computed according to the 
following formula or according to a formula approved by the 
commissioner which produces rates substantially the same as 
those produced by the following formula: 

~ 1! 
~ = 2:( X 

t=110 ~ 

1 
v= 

1 + (dis) 

~ = Single premium per one hundred dollars of initial consumer 
credit life insurance coverage. 

~ = Sixty-two cents. the prima facie consumer credit life 
insurance premium rate for monthly outstanding balance coverage 
from subdivision a. 

11 = The scheduled amount of insurance for month t. 

li = Initial amount of insurance. For a net insurance policy, li equals 
the initial principal balance of the loan. -

dis = .0028. representing an annual discount rate of three percent 
for interest plus four-tenths percent for mortality. 

n = The number of months in the term of the insurance. 

c. If the benefits provided are other than those described in 
the introduction to this subsection. premium rates for such 
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benefits shall be actuarially consistent with the rates provided in 
subdivisions a and b . 

.Q... If life coverage is sold on a joint basis involving two people. the 
factor for calculating the rate is 1. 7. 

2. Conditions and requirements. 

S:.. Coverage may exclude death resulting from: 

ill War or any act of war: 

ill Suicide within one year after the effective date of the 
coverage: 

Ql A preexisting condition that causes or substantially 
contributes to death within twelve months of the effective 
date of coverage: or 

® Terminal illness with a life expectancy of twelve months 
or less which was diagnosed prior to the effective date of 
coverage. 

b. The effective date of coverage for that part of the insurance 
attributable to a different advance or a charge to the plan account 
is the date on which the advance or charge occurs. 

c. An age restriction may be included provided coverage continues 
until at least age seventy. 

d. Guaranteed issue amount. An insurer must issue an amount up 
to five thousand dollars without regard to a debtor's or creditor's 
health status. An amount in excess of five thousand dollars may 
be denied based upon the company's underwriting determination. 
An insurer may apply the exclusions set forth in subdivision a to the 
entire amount. 

History: Effective January 1. 2003. 
General Authc,rity: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-0·1.1-05. Credit accident and health insurance rates. 

1... Premium rate. Subject to the conditions and requirements in 
subsection 5 and section 45-07-01.1-10. the prima facie rates 
shown below are considered to meet the requirements of section 
45-07-01.1-03 and may be used without filing additional actuarial 
support. 
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Number 
of Egual 
Monthly 

a. If premiums are payable on a single premium basis for the duration 
of the coverage. the prima facie rate per one hundred dollars of 
initial insured debt for single accident and health insurance is as 
set forth in the table below (rates for monthly periods other than 
those listed shall be interpolated or extrapolated): 

After 
Fourteenth After Thirtieth 
Day of Day of 
Disability. After Disability. 
Retroactive Fourteenth Retroactive After 
to Fire Day Day of to First Day Thirtieth Day 

Installments of Disability Qisability of Disability of Disability 

Q 
12 

24 

36 

48 

60 

72 

84 

96 

108 

120 

.$.1M $.83 $1.05 $.55 

1.88 1.30 1.51 .94 

2.54 1.85 2.03 1.39 

3.01 2.23 2.38 1.70 

3.40 2.56 2.65 1.94 

3.74 2.83 2.89 2.16 

4.00 3.06 3.06 2.32 

417 3.24 3.18 2.43 

4.30 3.38 3.27 2.51 

4.40 3.50 3.34 2.58 

4.47 3.60 3.40 2.62 

b. If premiums are paid on the basis of a premium rate per month 
per thousand of outstanding insured gross debt. these premiums 
shall be computed according to the following formula or according 
to a formula approved by the commissioner which produces rates 
actuarially consistent with the -single premium rates in subdivision a 
of subsection 1: 

OP = ~, ____________________ _ 
.!1 

{L.(y_ 1.:....1 x (n-t+1 ))} 

where v = 

n 
1 

1 +(dis) 
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Where SP n = Single premium rate per one hundred dollars of initial 
insured debt repayable in n equal monthly installments as shown 
in subdivision a. 

OP n = Monthly outstanding balance premium rate per one thousand 
dollars. 

n = The number of months in the term of the insurance. 

dis = .0025. representing an annual discount rate of three percent 
for interest. 

c. If the coverage provided is a constant maximum indemnity for a 
given period of time. the actuarial equivalent of subdivisions a and b 
shall be used. 

d. If the coverage provided is a combination of a constant maximum 
indemnity for a given period of time after which the maximum 
indemnity begins to decrease in even amounts per month. an 
appropriate combination of the premium rate for a constant 
maximum indemnity for a given period of time and the premium 
rate for a maximum indemnity which decreases in even amounts 
per month shall be used. 

e. The outstanding balance rate for credit accident and health 
insurance may be either a term-specified rate or may be a single 
composite term outstanding balance rate. 

2. fu!b.iect to the conditions and requirements in subsection 5 and section 
45-07-01.1-10. the prima facie rates for credit accident and health 
insurance shown below are considered to meet the requirements of 
section 45-07-01.1-03 in the situation where the insurance is written on 
an c1pen-end loan. These prima facie rates and the formulae used to 
calculate them may be used without filing additional actuarial support. 
Othc:~r formulae to convert from a closed-end credit rate to an open-end 
creel it rate may be used if approved by the commissioner. 

a. If the maximum benefit of the insurance equals the net debt on the 
date of disability. the term of the Joan is calculated according to the 
formula: 1/(minimum payment percent). The prima facie rate is 
determined by applying the calculated term to the rates shown in 
subsection 1. A composite minimum payment percentage may be 
used in place of the minimum payment percentage for a specific 
credit transaction. 

b. If the maximum benefit of the insurance equals the outstanding 
balance of the loan on the date of disability plus any interest 
accruing on that amount during disability. the term of the insurance 
(n) is estimated by using the following formula: 
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n = 1 n{1-(1 OOOi/x)}/1 n(v) 

where: 

i = interest rate on the account or a composite interest rate 
used for the type of policy: 

x = monthly payment per one thousand dollars of coverage 
consistent with the term calculated above: and 

v = 1/(1 + i). 

The calculated value of the term is used to look up an initial rate in 
subsection 1. The final prima facie rate is calculated by multiplying 
the initial rate by: . 

the adjustment n/an · 

where: 

n is the term calculated above: and 

n 
Sr,=(1-v)li. 

3. If the accident and health coverage is sold on a joint basis involving two 
people. the factor for calculating the rate is 1.8. 

4. If the benefits provided are other than those described in subsection 1 
or 2. rates for those benefits shall be actuarially consistent with rates 
provided in subsections 1 and 2. 

5. The premium rates in subsection 1 shall apply to contracts providing 
credit accident and health insurance and that contain the provisions 
below: 

a. Coverage may be excluded for disabilities resulting from: 

ill Normal pregnancy: 

@ War or any act of war: 

!ID Elective surgery: 

~ Intentionally self-inflicted injury: 
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@. Sickness or injury caused by or resulting from the use of 
alcoholic beverages or narcotics. including hallucinogens. 
unless they are administered on the advice of and taken as 
directed. by a licensed physician other than the insured: 

@ Flight in any aircraft other than a commercial scheduled 
aircraft: or 

ill A preexisting condition from which the insured debtor 
becomes disabled within six months after the effective date 
of coverage . 

.Q.. For the preexisting condition exclusion above. the effective date of 
coverage for that part of the insurance attributable to a different 
advance or a charge to the plan account may be the date on which 
the advance or charge occurs. 

c. A definition of disability providing that for the first twelve months of 
disability. total disability shall be defined as the inability to perform 
the essential functions ofthe insured's own occupation. Thereafter. 
it shall mean the inability of the insured to perform the essential 
functions of any occupation for which the insured is reasonably 
suited by virtue of education. training, or experience. 

d. No employment requirement more restrictive than one requiring 
that the debtor be employed full time on the effective date of 
coverage and for at least twelve consecutive months prior to the 
effective date of coverage. "Full time" means a regular workweek 
of not less than thirty hours. 

e. An age restriction providing that no insurance will become effective 
on debtors on or after the attainment of age sixty-six and that all 
insurance will terminate upon attainment by the debtor of age 
sixty-six. 

t. A daily benefit of not less than one-thirtieth of the monthly benefit 
payable under the policy. 

9... Guaranteed issue. An insurer must issue a benefit amount up 
to five thousand dollars without regard to a debtor's or creditor's 
health status. A credit accident and health insurance benefit 
amount in excess of five thousand dollars may be denied based 
upon the company's underwriting determination. The benefit 
amount for credit accident and health insurance is defined as 
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the monthly disability payment times the maximum number of 
payments payable. 

History: Effective January 1. 2003. 
General Authority: N DCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01.1-06. Credit unemployment insurance rates . 

.1.. Each insurer filing rates for credit unemployment insurance shall 
include in its rate filing with the commissioner the appropriate rate 
formula upon which its rates are based. including a provision for 
anticipated losses. Anticipated losses that develop or are expected to 
develop a loss ratio of not less than forty-five percent shall be presumed 
reasonable. Anticipated losses may include an amount for fluctuation 
in loss due to catastrophe based on the experience of at least the latest 
nine policy years or as long as the company has been writing this line 
of business. If coverage is sold on a joint basis involving two people. 
the factor for calculating the rate is 1.8. 

2. Credit unemployment insurance policies must contain benefits at least 
as favorable to insureds as the provisions below: 

a. Coverage for unemployment for any reason. except that coverage 
may be excluded for: 

ill Voluntary forfeiture of salary. wage. or other employment 
income: 

.(2}. Resignation: 

.@)_ Retirement: 

® General strike: 

@ Illegal walkout: 

@ War: 

ill Separation from the military: 

.(ID. Willful misconduct or criminal misconduct or unlawful 
behavior: and 

!ID. Disability caused by injury. sickness. or pregnancy. 

b. For credit unemployment insurance which provides for a monthly 
benefit in the event of unemployment. benefits must start after 
a waiting period of not longer than thirty days but need not be 
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retroactive to the first day of unemployment and must have a 
maximum benefit period that is no shorter than six months. 

3. Credit unemployment insurance policies may not contain eligibility 
reguirements more restrictive than the restrictions below: 

a. .Exclusion from gualification for coverage: 

ill Self-employed individuals: 

.(21 Workers in seasonal or temporary jobs. defined as jobs 
designed to last six consecutive months or less: and 

Ql Debtors who have been notified either orally or in writing of 
any layoff or of employment termination either now or within 
the next sixty days. 

This exclusion must be disclosed to all prospective insureds . 

.Q... No employment reguirement more restrictive than one reguiring 
that the debtor be employed full time on the effective date of 
coverage for at least twelve consecutive months prior to the 
effective date of coverage. "Full time" means a regular workweek 
of not less than thirty hours. 

c. An age restriction providing that no insurance will become effective 
on debtors on or after the attainment of age sixty-six and that all 
insurance will terminate upon attainment by the debtor of age 
sixty-six. 

History: Effective January 1. 2003. 
General Authority: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01.1-07. Credit property insurance rates . 

.:L. Each insurer filing rates for credit property insurance shall include in 
its rate filing with the commissioner the appropriate rate formula upon 
whic:h its rates are based. including a provision for anticipated losses. 
Antic::ipated losses that develop or are expected to develop a loss ratio 
of nc:> less than forty-five percent shall be presumed to be reasonable. 
Anticipated losses may include an amount for fluctuation in loss due to 
catastrophe. 

2. Credit property rates must provide for at a minimum the following 
cove~rages found in the standard fire policy and extended coverage 
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endorsement: fire. lightning. riot. riot attending a strike. civil commotion. 
smoke. aircraft and vehicle damage. windstorm. hail. and explosion. 

History: Effective January 1. 2003. 
General Authority: N DCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01.1-08. Refund formulas . 

..1. In the event of termination. no charge for consumer credit insurance 
may be made for the first fifteen days of a month and a full month may 
be charged for sixteen days or more of a month. 

2. The reguirements of the consumer credit insurance law that refund 
formulas be filed with the commissioner shall be considered fulfilled 
if the refund formulas are set forth in the individual policy or group 
certificate filed with the commissioner. 

3. No refund of five dollars or less need be made. 

History: Effective January 1. 2003. 
General Authority: N DCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01.1-09. Experience reports and adjustment of prima facie rates . 

..1. The commissioner will. on a triennial basis. beginning January 1. 
2006. review the loss ratio standards set forth in section 45-07-01.1-03 
and the prima facie rates set forth in sections 45-07-01.1-04 and 
45-07-01.1-05 and determine therefrom the rate of expected claims 
on a statewide basis. compare such rate of expected claims with the 
rate of actual claims for the preceding three years determined from the 
incurred claims and earned premiums at prima facie rates reported 
in the annual statement supplement or other available source. and 
publish the adjusted actual statewide prima facie rates to be used by 
insurers during the next triennium. The rates will reflect the difference 
between: 

a. Actual claims based on experience: and 

b. Expected claims based on the loss ratio standards set forth in 
section 45-07-01.1-03 applied to the prima facie rates set forth in 
sections 45-07-01.1-04 and 45-07-01.1-05. 

2. The commissioner will. on a triennial basis. review the discount 
rates for interest included in the formulae in subsection 1 of section 
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45-07-01.1-04 and subsection 1 of section 45-07-01.1-05 and has the 
disc:retion to adjust those discount rates. 

History: Effective January 1. 2003. 
General Authc,rity: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-0'1.1-10. Use of rates. 

1.. USE! of prima facie rates. An insurer that files rates or has rates 
on 1ile that are equivalent to the prima facie rates shown in sections 
45-07-01.1-04 and 45-07-01.1-05. to the extent adjusted pursuant to 
section 45-07-01.1-09. may use those rates without further proof of 
their reasonableness. 

2. USE! of rates higher than prima facie rates. An insurer may file for 
.rumroval of and use rates that are higher than the prima facie rates 
shown in sections 45-07-01.1-04 and 45-07-01.1-05. to the extent 
adjusted pursuant to section 45-07-01.1-09. as long as the filed rates 
are consistent with the provisions of section 45-07 ~01.1-03. 

If rates higher than the prima facie rates shown in sections 
45-07-01.1-04 and 45-07-01.1-05. to the extent adjusted pursuant 
to section 45-07-01.1-09. are filed for approval. the filing shall specify 
the account or accounts to which the rates apply. The rates may be: 

a. Applied uniformly to all accounts of the insurer: 

b. Applied on an eguitable basis approved by the commissioner to 
only one or more accounts of the insurer for which the experience 
has been less favorable than expected: or 

c. Applied according to a case-rating procedure on file with the 
commissioner. 

3. Aw,roval period of deviated rates. 

a. A rate that deviates from a prima facie rate will be in effect for 
a period of time not longer than the experience period used to 
establish the rate. i.e .. one year. two years. or three years. An 
insurer may file for a new rate before the end of a rate period but 
not more often than once during any twelve-month period. 

b. Notwithstanding the provision of subsection 1 . if an account 
changes insurers. the rate approved to be used for the account 
by the prior insurer is the maximum rate that may be used by the 
succeeding insurer for the remainder of the rate approval period 
approved for the prior insurer or until a new rate is approved for 
use on the account. if sooner. 
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4. Use of rates lower than filed rates. An insurer may at any time use a 
rate for an account that is lower than its filed rate without notice to the 
commissioner. 

~ Glossary of terms and definitions. 

a. "Experience" means "earned premiums" and "incurred losses" 
during the experience period . 

.b.. "Experience period" means the most recent period of time for which 
earned premiums and incurred losses are reported but not for a 
period longer than three full years. 

c. "Incurred losses" means total claims paid during the experience 
period. adjusted for the change in claim reserve. 

History: Effective January 1. 2003. 
General Authority: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01.1-11. Supervision of consumer credit insurance operations . 

.:L. Each insurer transacting credit insurance in this state shall be 
responsible for conducting a thorough periodic triennial review of 
creditors with respect to their credit insurance business with such 
creditors to assure compliance with the insurance laws of this state 
and the regulation promulgated by the commissioner. 

2. Written records of such reviews shall be maintained by the insurer for 
review by the commissioner. 

History: Effective January 1. 2003. 
General Authority: N DCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01.1-12. Prohibited transactions. The following practices. when 
engaged in by insurers in connection with the sale or placement of credit insurance. 
or as an inducement thereto. shall constitute unfair methods of competition and 
shall be subject to the Unfair Trade Practices Act of this state . 

.:L. The offer or grant by an insurer to a creditor of any special advantage 
or any service not set out in either the group insurance contract or in 
the agency contract. other than the payment of agent's commissions: 

2., Agreement by an insurer to deposit with a bank or financial institution 
money or securities of the insurer with the design or intent that the same 
shall affect or take the place of a deposit of money or securities which 
otherwise would be required of the creditor by the bank or financial 
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institution as a compensating balance or offsetting deposit for a loan 
or otl1er advancement: and 

.3.. Deposit by an insurer of money or securities without interest or at 
a les•ser rate of interest than is currently being paid by the creditor. 
bank. or financial institution to other depositors of like amounts for 
similar durations. This subsection shall not be construed to prohibit 
the maintenance by an insurer of such demand deposits or premium 
depo,sit accounts as are reasonably necessary for use in the ordinary 
course of the insurer's business. 

History: Effective January 1. 2003. 
General Autho.-ity: NDCC 26.1-37-15 
Law Implemented: NDCC 26.1-37 

45-07-01 .. 1-13. Severability. If any provision or clause of this chapter or the 
application there!of to any person or situation is held invalid. such invalidity shall not 
affect any other provision or application of the chapter which can be given effect 
without the invalid provision or application, and to this end the provisions of this 
chapter are decllared severable. 

History: Effective January 1. 2003. 
General Autho1rity: NDCC 26.1-37-15 
Law lmplemen1ted: NDCC 26.1-37 
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TITLE 48 

STATE BOARD OF ANIMAL HEALTH 
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MAY 2003 

CHAPTER 48-02-01 

48-02-01-01. Importation - All livestock - Certificate of veterinary 
inspection required - Exemptions. Alf Except as otherwise provided in this 
section or chapter. all imported domestic animals af'ld f'lOf'ltraditiof'lal livestock 
must be accompanied by an official certificate of veterinary inspection, exce~t.. 
But domestic animals originating directly from a producer's premises, not diverted 
en route, and consigned to an auction market, or stockyards stockyard approved 
by the board of af'limal tiealth; and livestock consigned to a state or federally 
inspected slaughtering establishment are exempt from the requirement. Prior 
to importation. the board may grant exceptions to the certificate of veterinary 
inspection requirement. if in the opinion of the board. the animals are free of 
contagious and infectious diseases. In addition to the disease testing. treatment. 
vaccination. or identification requirements of this chapter. the state veterinarian 
may require additional disease testing. treatment. vaccination. or identification if 
the state veterinarian has reason to believe that other health risks are present. 

History: Amended effective September 1, 1988; October 1, 1998: May 1. 2003. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-02. General- Importation permits. 

1... No animal or poultry that is infected, or recently exposed to any 
infectious or transmissible disease, shall be imported. A certificate of 
·teterif'laf)· if'ls~ectief'l is re(1uired. 

2. The state veterinarian may deny an import permit if the state 
veterinarian has information that an animal: 

a. Has not met the disease testing. vaccination. and identification 
requirements sets forth in North Dakota Century Code title 36 or 
this title. or as otherwise required by the state veterinarian: 

b. Has not met or satisfied any preentry quarantine conditions 
imposed by law: 
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c. Jls or may be infected with any contagious or infectious disease: 

g.. !Has been exposed or may have been exposed to any contagious 
;or infectious disease: 

• - . ; ·1 i , . . _.: 

e. ,Is or may originate from an area or premises ulider·{Juarantine or 
.other form of official or regulatory action relating to contagious or 
.infectious disease: or 

i May be a threat to the health and well-being of the human or animal 
population of the state. or both. 

History: Amended effective September 1, 1988: May 1. 2003. 
General Authority: NDCC 36-01-08. 36-21.1-12 
Law Implemented: NDCC 36-01-08.36-01-12. 36-21.1-12 

48-02-01-04. Bison. 

1. Tub•nculosis. A negative tuberculosis test is required on all bison 
exce~pt nursing calves accompanying negative-tested dams. Bison 
originating from tuberculosis-free states or areas that do not reguire 
North Dakota origin bison to be tested prior to entry are exempt from 
the tuberculosis test reguirement. 

2. Bruccellosis. Tests fer brucellesis must be eeruiucted by a state 
er--fi~deral laberater;· er by a ~t<eteriAariafl a~~reved ifl t~e state ef 
erigifl. "Brueellesis test" meaAs afl a~~reved bleed test ceAducted 
8fld- ceAfirmed ifl afl aJ3~re·o•ed state er federal laberatery. A Ae~ati·te 
preE!fltry test wit~ifl t~irty days 'Nill be required efl test eli~ible bisefl 
fefft.ales eri~iflatifl~ ifl free er class A states; t~ese test eli~ible bisefl 
fefft.ales eri~iflatifl~ frem a class 8 state will require a Ae~ati·o·e ~reefltry 
test-withifl t~irty days afld be J3laced Uflder quaraAtifle afld cem~lete a 
~ati·te fliflet)• te eRe ~uAdred ei~hty day ~esteAtry test. Test-eligible 
bison must have a negative brucellosis test within thirty days prior to 
entry into North Dakota. Bison originating from brucellosis-free states 
or areas that do not reguire North Dakota bison to be tested prior to 
entry are exempt from the brucellosis test reguirement. Test-eligible 
bisc1n are all bison over eighteen months of age except steers. 
spayed heifers. and official calfhood vaccinates for brucellosis under 
twenty-four months of age. 

3. Permits. Permits shall be required on all bison. 

4. Dipping. Dipping in a solution approved by the board shall be 
reqiJired on all bison originating from states where scabies permits 
are required. Two dippings, ten to fourteen days apart, may be 
required on bison originating from states determined by the board to 
have a large number of infested herds. In lieu of dipping, treatment 
with an approved avermectin administered by a licensed accredited 
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veterinarian in accordance with the United States department of 
agriculture, guidelines for veterinary services, found in 9 CFR part 73, 
is acceptable. 

History: Amended effective September 1, 1988; January 1, 1994; October 1, 1998~ 
May 1. 2003. 
General Authority: NDCC 36-01-08. 36-01-12 
Law Implemented: NDCC 36-01-08. 36-01-12. 36-14-04.1 

48-02-01-05. Sheep. 

1. For all sheep imported into North Dakota, all of the following are 
required: 

a. A certificate of veterinary inspection, except as otherwise provided 
by North Dakota Century Code sections 36-14-04.1 and 36-14-1 0 
and North Dakota Administrative Code section 48-02-01-01. 

b. An import permit from the board .. 

c. Sheep must be free of any visible signs of infectious foot rot 
and must originate from flocks that have been inspected and are 
free from any visible signs of infectious foot rot. The certificate 
of veterinary inspection must specifically state that all of the 
sheep are free of any visible signs of infectious foot rot. Special 
permission may be given by the state veterinarian to import 
registered breeding sheep without meeting the requirements of 
this subsection. Registered breeding sheep imported by special 
permission must be held under quarantine and isolated from other 
sheep for a minimum of thirty days, upon entry into North Dakota. 

d. =Ffte Unless the sheep have a QR or RR genotype at codon 171 as 
verified by two blood tests conducted at least two weeks apart and 
drawn under the supervision of an accredited veterinarian or state 
or federal veterinarian. certificate of veterinary inspection must 
contain a written statement, signed by the owner of the sheep, 
stating that: 

"To the best of my knowledge, the sheep listed on this 
certificate originate from a flock that has not been diagnosed 
as a scrapie-infected, source, trace, or exposed flock in 
the past five years. (This statement shall be signed by the 
owner.)" 

2. All breeding rams imported into North Dakota must comply with all of 
the following requirements: 

a. Breeding rams six months of age or over must have had a negative 
test for brucella avis, or the flock of origin must have a negative 
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brucella ovis status. To qualify a flock as a negative brucella ovis 
status flock, two negative tests for brucella ovis must have been 
administered, forty-five to sixty days apart, during the same year, 
to all rams one year of age or older, and thereafter a yearly negative 
test must have been administered to all rams in the flock one year 
of age or older. The certificate of veterinary inspection must include 
~>pecific negative test information concerning brucella ovis. 

b. Rams must be individually identified with registration ear tag or 
tattoo, or other identification approved by the state veterinarian. 

3. All rams sold for breeding purposes in North Dakota must comply with 
all of the following requirements: 

a. Breeding rams six months of age or over must have had a negative 
test for brucella ovis, or the flock of origin must have a negative 
brucella ovis status. To qualify a flock as a negative brucella ovis 
:status flock, two negative tests for brucella ovis must have been 
administered, forty-five to sixty days apart, during the same year, 
to all rams one year of age or older, and thereafter a yearly negative 
test must have been administered to all rams in the flock one year 
t::>f age or older. 

b. !Rams testing positive to an official brucella ovis test must be 
isolated, branded with a B brand on the left jaw, and sold for 
:slaughter only, or they must be neutered before leaving the 
premises. 

c. !Rams must be individually identified by registration ear tag or 
tattoo, or other identification approved by the state veterinarian. 

4. All tE!sts for brucella ovis administered pursuant to this section must 
be tests officially recognized or otherwise approved by the state 
veterinarian. 

History: Amended effective July 1, 1988; September 1, 1988; October 1, 1999~ 
May 1. 2003. 
General Autho1rity: NDCC 36-01-08. 36-01-12 
Law lmplemen1ted: NDCC 36-01-08.36-01-12,36-14-04.1,36 14 10 

48-02-01-08. Dogs and cats. Degs sAd eats must have a 

1... No person may import any dog or cat over three months of age without 
certi~fication of Ae kAewA exJ3esure te rabies withiA eAe huAdred days 
'~'fief te imf3ertatieA. If ever three meAths ef age, degs SAd eats must 
be-v:aeeiAated fer rabies. The state game sAd fish def3artmeAt requires 
ftt:H:ttiAg degs te have beeA vaeeiAated at least thirty days J3rier te imJ3ert 
date a current rabies vaccination. When an area is quarantined for 
rabiE~s. a certifying statement is reguired from an accredited veterinarian 
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that the dog or cat has not been exposed to rabies and Aas a euFFeflt 
FSbies ~·aeeinatien is Fe~uiFed. Ne degs eF eats. No person may import 
any dog or cat less than three months of age 'v'i'ill be aeee~ted from an 
area under quarantine for rabies. 

A certificate of veterinary inspection is not required unless: 

.S:. The animal originates from an area quarantined for rabies: 

b. The animal originates from a foreign country other than Canada: 

c. The animal is to remain in the state for thirty days or more: 

d. A resident travels with an animal to another state or province and 
does not return within thirty days: or 

e. The state veterinarian determines that it is necessary based on 
disease information for a time period not to exceed the term of the 
threat. 

2. If a certificate of veterinary inspection is required as stated above. the 
certificate of veterinary inspection shall be obtained prior to entry of the 
animal into the state. 

3. If the state veterinarian determines that it is necessary to require 
certificates of veterinary inspection. the state veterinarian shall 
publicize the requirement for the certificate of veterinary inspection. 

4. It is not a violation of this section to bring a dog or cat from a bordering 
state for the purpose of obtaining any vaccination or other health 
care from a licensed veterinarian or to an animal shelter for care and 
adoption. 

History: Amended effective September 1, 1988; October 1, 1998: May 1. 2003. 
General Authority: NDCC 36-01-08. 36-01-12 
Law Implemented: NDCC 36-01-08. 36-01-12. 36-14-04.1 

48-02-01-09. Horses. All equine species require negative tests for equine 
infectious anemia within twelve months prior to date of importation, unless 
originating from states exempted from test requirements by the state veterinarian. 
North Dakota horses testing positive to equine infectious anemia must be positively 
and individually identified by permanent brand. 

A certificate of veterinary inspection is not required for horses entering the 
state for less than seven days if an official copy of a negative equine infectious 
anemia test within the last twelve months accompanies the horse unless the state 
veterinarian determines that it is necessary based on disease information for a time 
period not to exceed the term of the threat. If the state veterinarian determines that 
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it is necessary t~:> reguire certificates of veterinary inspection. the state veterinarian 
shall publicize the reguirement for the certificate of veterinary inspection. 

History: Amended effective June 1, 1983; September 1, 1988: May 1. 2003. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 
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CHAPTER 48-02-02 

48-02-02-01. Livestock exhibition and import for exhibition. 

1. Fer all All livestock imported for exhibition purposes-;- must be 
accompanied by a certificate of veterinary inspection is required and 
the owner of such livestock. or the owner's agent. must comply with 
the import permit reguirements under this article. 

2. Equine species require a negative test for equine infectious anemia 
within twelve months prior to date of importation, unless originating from 
a state exempted from the test requirement by the North Dakota state 
veterinarian. 

3. For all cattle imported for exhibition purposes, a negative brucellosis 
test is required within thirty days prior to date of entry unless the cattle 
are official brucellosis vaccinates originating from certified free herds or 
areas. Female cattle, not vaccinated for brucellosis, over one year of 
age, may be imported for exhibition purposes only. A permit is required 
for all female cattle over one year of age and for all cattle originating 
from any state where scabies may be introduced, as determined by the 
board. 

4. Sheep imported for exhibition purposes must meet the same 
requirements as sheep imports for other purposes. 

5. All swine imported into North Dakota being used for exhibition purposes 
must meet the same requirements as swine imports for other purposes. 

6. All animals leaving the state for exhibition or competition with a valid 
certificate of veterinary inspection may return to the state with the same 
certificate of veterinary inspection if the animal has not been out of the 
state for more than thirty days. 

History: Amended effective September 1, 1988: May 1. 2003. 
General Authority: NDCC 36-01-08. 36-01-12 
Law Implemented: NDCC 36-01-08.36-01-12.36-14-04.1.36-21.1-12 
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CHAPTER 48-12-01 

48-12-01-02. Definitions. For purposes of this chapter: 

1. "Board" means the North Dakota board of animal health. 

2. "Domestic animal" means dog, cat, horse, bovine animal, sheep, goat, 
bison, llama, alpaca, or swine. 

3. "Herd" means all animals commingled with other animals of the same 
spec:ies owned by the same person, which are confined to specific 
premises. 

4. . "Hybrid" means an animal produced by crossing species or subspecies. 

5. "Import permit" or "importation permit" means a premovement 
authorization for entry into North Dakota obtained from the office of the 
state veterinarian. 

6. "LicEmse" means a document obtained from the board for the raising or 
propagation of a species in North Dakota. 

&. 7. "Nontraditional livestock" means any wildlife held in a cage, fence, 
enclosure, or other manmade means of confinement that limits its 
movement within definite boundaries, or an animal that is physically 
altered to limit movement and facilitate capture. 

Catt~gory 1 : Those animals that are similar to but have not been 
included as domestic species, including turkeys, 
geese, ducks (morphologically distinguishable from 
wild turkeys, geese, ducks), pigeons, and mules or 
donkeys. (These animals are subject to the rules of 
domestic animals.) 

Cat1agory 2: Those species that have been domesticated, 
including ostrich, emu, chinchilla, guinea fowl, ferret, 
ranch foxes, ranch mink, peafowl, all pheasants 
not in category 3, quail, chukar, and Russian lynx. 
Category 2 species imported must meet the health 
requirements as set forth in this chapter. 

Category 3: Those species that are indistinguishable from wild, 
indigenous species or present a health risk to wild 
and domestic species, or both, including elk, deer 
(except those listed under subdivisions a and b of 
subsection 3 of section 48-12-01-03), reindeer, bighorn 
sheep, fallow deer, ring-necked pheasant, Bohemian 
pheasant, sichuan pheasant, Canadian lynx, bobcat, 
and raptor. 
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Category 4: Those species that are considered inherently or 
environmentally dangerous, including bears, wolves, 
wolf hybrids, primates, lions, tigers, and cats (not listed 
previously). 

Category 5: Those species that are not categorized in categories 1 
through 4 require a special license, the requirements 
of which will be established by the board. 

1-: "Permit" means a deeument obtained ffem the beard fer the imf3eFtatien 
ef animals inte NeFth Dal<:eta. 

8. "Person" means any individual, partnership, firm, joint stock company, 
corporation, association, trust, estate, or other legal entity. 

9. "Possess" means to own, control, restrain, transport, or keep in captivity. 

10. "Zoo" means an organization with a class C exhibitor's permit, which 
follows United States department of agriculture (USDA) regulations and 
are inspected by USDA/APHIS . 

. History: Effective March 1, 1994; amended effective October 1, 1998: May 1. 2003. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08, 36-01-12 

48-12-01-02.1. Importation permit reguired- Denial- Exemptions . 

.1.. Except as provided in this section. no person may import any 
nontraditional livestock without first obtaining an import permit from 
the office of the state veterinarian. The import permit number must 
be written on the certificate of veterinary inspection. unless the 
nontraditional livestock are being imported without a certificate of 
veterinary inspection for immediate slaughter pursuant to North Dakota 
Century Code section 36-14-10. Import permits expire thirty days 
after issuance and are not transferable. Upon a determination that the 
import permit applicant or permittee is or has been in violation of the 
requirements of the subject permit or that the applicant has provided 
inaccurate information with respect to the permit request. the state 
veterinarian may deny permits issued pursuant to these rules. Import 
permits may be obtained from the office of the state veterinarian by 
calling the telephone numbers listed in section 48-01-01-01. 

2. The state veterinarian may deny an import permit if the state 
veterinarian has information that an animal: 

a. Has not met the disease testing. vaccination. and identification 
requirements set forth in North Dakota Century Code title 36 or 
this title. or as otherwise required by the state veterinarian: 
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Q.. J;as not met or satisfied any preentry quarantine conditions 
jmposed by law: 

c. js or may be infected with any contagious or infectious disease: 

Q.,. JHas been exposed or may have been exposed to any contagious 
qr infectious disease: 

e. .Is or may originate from an area or premises under quarantine or 
:other form of official or regulatory action relating to contagious or 
.infectious disease: or 

t. May be a threat to the health and well-being of the human or animal 
population of the state. or both. 

3. Unless the state veterinarian determines it is necessary based on 
~ase incidence information. the following are exempt from the 
impc1rtation permit and certificate of veterinary inspection requirement: 

a. Arachnids: 

b: Amphibians: 

c. Invertebrates: 

d. Reptile§; 

e. Tropical freshwater and saltwater fish: 

t. Pet birds of the psittacidae and fringillidae families: 

.9.:. Ferrets; 

h. Gerbils: 

L. Guinea pigs; 

l Hamsters: 

k. Mice; 

1 Rats: 

m. Rabbits; 

n... Sugar gliders; and 

0. Chinchillas. 
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The state veterinarian shall publicize the reguirement for the certificate 
of veterinary inspection or importation permit. or both. if the certificate 
of veterinary inspection or importation permit. or both. should become 
necessary. 

History: Effective May 1 I 2003. 
General Authority: NDCC 36-01-081 36-21 I 1-12 
Law Implemented: NDCC 36-01-081 36-01-121 36-21.1-12 
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CHAPTER 48-14-02 

48-14·0~~-01. Importation requirements. Farmed elk may be imported into 
North Dakota only after the owner of the farmed elk: 

1. Obtcains an importation permit from the state veterinarian's office; 

2. Submits to the state veterinarian's office proof of a physical examination 
by an accredited veterinarian accompanied by an approved certificate 
of vtsterinary inspection. The certificate of veterinary inspection must 
include the minimum, specific disease test results, vaccinations, and 
health statements required by this chapter; 

3. Submits to the state veterinarian's office the genetic purity test results 
in CClmpliance with section 48-14-02-02. The genetic purity test results 
mus,t be included with the certificate of veterinary inspection; 

4. Submits to the state veterinarian's office a chronic wasting disease 
risk assessment form in compliance with section 48-14-02-07, unless 
the state veterinarian waives such requirement under subsection 2 of 
section 48-14-02-07; and 

5. Completes and submits satisfactory proof of additional disease testing 
or vaccinations as may be required from the state veterinarian's office if 
tt thE~ state veterinarian has reason to believe other diseases, parasites, 
or other health risks are present. 

History: Effective April 1, 2001: amended effective May 1. 2003. 
General Authc1rity: NDCC 36-25-02 
Law Implemented: NDCC 36-14-04.1. 36-25-02 
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TITLE 50 

STATE BOARD OF MEDICAL EXAMINERS 
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MARCH 2003 

CHAPTER 50-02-11 

50-02-11-01. Eligibility for examination. To be eligible for steps 1 and 2 
of USMLE (United States medical licensing examination), the applicant must be in 
one of the following categories: 

1. A medical student officially enrolled in, or a graduate of, a United States 
or Canadian medical school accredited by the liaison committee on 
medical education (LCME). 

2. A medical student officially enrolled in, or a graduate of, a United States 
osteopathic medical school accredited by the American osteopathic 
association (AOA). 

3. A medical student officially enrolled in, or a graduate of, a foreign 
medical school and eligible for examination by the educational 
commission for foreign medical graduates (ECFMG) for its certificate. 

To be eligible for USMLE step 3, the applicant must (a) have obtained the MD 
degree or the DO degree; (b) have completed successfully both parts I and II of 
the national board examination or steps 1 and 2 of the USMLE or part I and step 2 
or step 1 and part II or FLEX component 1; (c) if a graduate of a foreign medical 
school, be certified by the ECMFG or have successfully completed a fifth pathway 
program; and (d) have completed, or be within six months of having completed, at 
least one postgraduate training year in a program of graduate medical education 
accredited by the accreditation council for graduate medical education or the 
American osteopathic association or the royal college of physicians and surgeons 
of Canada or the college of family physicians of Canada or be enrolled in an 
approved postgraduate training program within the state of North Dakota. 

History: Effective November 1, 1993; amended effective November 1, 1995; 
December 1, 1996; December 1, 2000; July 26, 2001; March 1. 2003. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-17-18 
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CHAPTER 50-03-01 

50-03-01-09.1. Physician assistant for more than one physician. A 
physician assistant may provide services for more than one physician in the · 
following circumstances if each of the physicians for whom the physician assistant 
provides servicels has filed a proper contract under section 50-03-01-03: 

1. In a !~roup practice setting where one physician is designated as the 
primc:try supervising physician, the primary supervising physician will 
remain primarily responsible for the acts of the physician assistant even 
when the physician assistant is acting under the immediate supervision 
of another physician in the group; or 

2. If two or more physicians who are not associated in practice require 
assistance on a part-time basis, each may contract with the physician 
assistant as a supervising physician provided that a physician assistant 
is-fle:t empleyed iR mere tRaR three praetiee leeatieRs has one primary 
supervising physician who is affiliated with each of the unassociated 
practice arrangements. 

History: Effective July 1, 1994: amended effective March 1. 2003. 
General Autl;lority: N DCC 43-17-13 
Law lmplemen1ted: NDCC 43-17-02(10) 
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TITLE 54 

BOARD OF NURSING 

807 



808 



MAY 2003 

CHAPTER 54-02-05 

54-02-05-05.1. Practice requirements for license renewal. Nursing 
practice for purposes of relicensure must meet or exceed five four hundred hours 
within the preceding five four years. Nursing is defined in subsection 6 of North 
Dakota Century Code section 43-12.1-02. Hours practiced in another regulated 
profession cannot be used for nursing practice hours. 

_History: Effective July 1, 1987; amended effective November 1, 1990; 
September 1, 1994; May 1, 1996: May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(9) 
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Section 
54-02-10-01 
54-02-1 0-02 
54-02-10-03 
54-02-1 0-04 
54-02-10-05 
54-02-10-06 

54-02-10-07 
54-02-10-08 
54-02-1 0-09 
54-02-1 0-1 0 
54-02-10-11 
54-02-10-12 

CHAPTER 54-02-10 
.RN AND LPN NURSE LICENSURE COMPACT 

Findings and Declaration of Purpose 
Definitions 
General Provisions and Jurisdiction 
Applications for Licensure in a Party State 
Adverse Actions 
Additional Authorities Invested in Party State Nurse Licensing 

Boards 
Coordinated Licensure Information System 
Compact Administration and Interchange of Information 
Immunity 
Implementation. Withdrawal. and Amendment 
Construction and Severability 
Other Compact Requirements - Compact Administration 

54-02-10-01. Findings and declaration of purpose . 

.1. The party states find that: 

a. Jhe health and safety of the public are affected by the degree 
pf compliance with and the effectiveness of enforcement activities 
related to state nurse licensure laws: 

.b... Yiolations of nurse licensure and other laws regulating the practice 
pf nursing may result in injury or harm to the public: 

c. Jhe expanded mobility of nurses and the use of advanced 
!:ommunication technologies as part of our nation's healthcare 
delivery system require greater coordination and cooperation 
1:1mong states in the areas of nurse licensure and regulation: 

Q.. New practice modalities and technology make compliance with 
jndividual state nurse licensure laws difficult and complex: and 

e. Jhe current system of duplicative licensure for nurses practicing in 
Jmultiple states is cumbersome and redundant to both nurses and 
;states. 

2. The general purposes of this compact are to: 

.a... ,Facilitate the states' responsibility to protect the public's health and 
.safety: 

b. Ensure and encourage the cooperation of party states in the areas 
of nurse licensure and regulation: 
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c. Facilitate the exchange of information between party states in the 
areas of nurse regulation. investigation. and adverse actions: 

d. Promote compliance with the laws governing the practice of nursing 
in each jurisdiction: and 

e. Invest all party states with the authority to hold a nurse accountable 
for meeting all state practice laws in the state in which the patient is 
located at the time care is rendered through the mutual recognition 
of party state licenses. 

History: Effective May 1. 2003. 
General Authority: N DCC 43-12. 1-08 
Law Implemented: NDCC 43-51 

54-02-10-02. Definitions. As used in this compact: 

1.:. "Adverse action" means a home or remote state action. 

2. "Alternative program" means a voluntary. nondisciplinary monitoring 
program approved by a nurse licensing board. 

3. "Compact" means the nurse licensure compact. 

4. "Coordinated licensure information system" means an integrated 
process for collecting. storing. and sharing information on nurse 
licensure and enforcement activities related to nurse licensure laws. 
which is administered by a nonprofit organization composed of and 
controlled by state nurse licensing boards. 

5. "Current significant investigative information" means: 

a. Investigative information that a licensing board. after a preliminary 
inguiry that includes notification and an opportunity for the nurse 
to respond if reguired by state law. has reason to believe is not 
groundless and. if proved true. would indicate more than a minor 
infraction: or 

b. Investigative information that indicates that the nurse represents an 
immediate threat to public health and safety regardless of whether 
the nurse has been notified and had an opportunity to respond. 

6. "Home state" means the party state which is the nurse's primary state 
of residence. 

7. "Home state action" means any administrative. civil. eguitable. or 
criminal action permitted by the home state's laws which are imposed 
on a nurse by the home state's licensing board or other authority. 
including actions against an individual's license such as revocation. 
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suspEmsion. probation. or any other action which affects a nurse's 
authorization to practice. 

8. "Licensing board" means a party state's regulatory body responsible for 
issuing nurse licenses. 

9. "Multistate licensure privilege" means current. official authority from a 
remote state permitting the practice of nursing as either a registered 
nurse! or a licensed practical or vocational nurse in such party state. 
All party states have the authority, in accordance with existing state 
due process law. to take actions against the nurse's privilege such as 
revoc:ation. suspension. probation. or any other action which affects a 
nurse!'s authorization to practice. 

10. "Nurse" means a registered nurse or licensed practical or vocational 
nurse~. as those terms are defined by each party's state practice laws. 

11. "Party state" means any state that has adopted this compact. 

12. "Primary state of residence" means the state of a person's declared 
fixed permanent and principal home for legal purposes or domicile. 

13. "Public" means any individual or entity other than designated staff or 
repre!sentatives of party state boards or the national council of state 
boards of nursing. incorporated. 

14. "Remote state" means a party state. other than the home state: 

a. ~Nhere the patient is located at the time nursing care is provided: or 

.b... Jn the case of the practice of nursing not involving a patient. in such 
party state where the recipient of nursing practice is located. 

15. "Remote state action" means: 

a. !C...ny administrative. civil. eguitable. or criminal action permitted 
]by a remote state's laws which are imposed on a nurse by the 
remote state's licensing board or other authority. including actions 
1against an individual's multistate licensure privilege to practice in 
:the remote state: and 

.b... :Cease and desist and other injunctive or equitable orders issued 
.by remote states or the licensing boards thereof. 

16. "State" means a state. territory, or possession of the United States. the 
District of Columbia. or the Commonwealth of Puerto Rico. 

17. "State practice laws" means those individual party's state laws and 
regulations that govern the practice of nursing. define the scope of 
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nursing practice. and create the methods and grounds for imposing 
discipline. "State practice laws" does not include the initial qualifications 
for licensure or requirements necessary to obtain and retain a license. 
except for qualifications or requirements of the home state. 

History: Effective May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-03. General provisions and jurisdiction . 

..:L. A license to practice registered nursing issued by a home state to 
a resident in that state will be recognized by each party state as 
authorizing a multistate licensure privilege to practice as a registered 
nurse in such party state. A license to practice licensed practical or 
vocational nursing issued by a home state to a resident in that state will 
be recognized by each party state as authorizing a multistate licensure 
privilege to practice as a licensed practical or vocational nurse in such 
party state. In order to obtain or retain a license. an applicant must 
meet the home state's qualifications for licensure and license renewal 
as well as all other applicable state laws. 

2. Party states may. in accordance with state due process laws. limit or 
revoke the multistate licensure privilege of any nurse to practice in 
their state and may take any other actions under their applicable state 
laws necessary to protect the health and safety of their citizens. If a 
party state takes such action. it shall promptly notify the administrator 
of the coordinated licensure information system. The administrator of 
the coordinated licensure information system shall promptly notify the 
home state of any such actions by remote states. 

~ Every nurse practicing in a party state must comply with the state 
practice laws of the state in which the patient is located at the time 
care is rendered. In addition. the practice of nursing is not limited to 
patient care. but shall include all nursing practice as defined by the 
state practice laws of a party state. The practice of nursing will subject 
a nurse to the jurisdiction of the nurse licensing board and the courts. 
as well as the laws. in that party state. 

4. This compact does not affect additional requirements imposed by 
states for advanced practice registered nursing. However. a multistate 
licensure privilege to practice registered nursing granted by a party 
state shall be recognized by other party states as a license to practice 
registered nursing if one is required by state law as a precondition for 
qualifying for advanced practice registered nurse authorization. 

5. Individuals not residing in a party state shall continue to be able to apply 
for nurse licensure as provided for under the laws of each party state. 
However. the license granted to these individuals will not be recognized 
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g§_granting the privilege to practice nursing in any other party state 
unless explicitly agreed to by that party state. 

History: Effective May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-04. Applications for licensure in party state . 

.1.. Upon application for a license. the licensing board in a party state 
shall ascertain. through the coordinated licensure information system. 
whe1ther the applicant has ever held. or is the holder of. a license issued 
~ny other state. whether there are any restrictions on the multistate 
licensure privilege. and whether any other adverse action by any state 
has been taken against the license. 

2. A nurse in a party state shall hold licensure in only one party state at a 
time .. issued by the home state. 

3. A nurse who intends to change primary state of residence may apply for 
licensure in the new home state in advance of such change. However. 
new licenses will not be issued by a partv state until after a nurse 
provides evidence of change in primary state of residence satisfactory 
to the new home state's licensing board. 

4. When a nurse changes primary state of residence by: 

a. Moving between two party states. and obtains a license from the 
new home state. the license from the former home state is no longer 
.valid: 

b. Moving from a nonparty state to a party state. and obtains a license 
from the new home state. the individual state license issued by 
the nonparty state is not affected and will remain in full force if so 
provided by the laws of the nonparty state: and 

c. Moving from a party state to a nonparty state. the license issued 
by the prior home state converts to an individual state license . 
.valid only in the former home state. without the multistate licensure 
privilege to practice in other party states. 

History: Effective May 1. 2003. 
General Autho1rity: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-05. Adverse actions. In addition to the general provisions 
described in sec;tion 54-02-1 0-03. the following provisions apply: 
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.1.. The licensing board of a remote state shall promptly report to the 
administrator of the coordinated licensure information system any 
remote state actions. including the factual and legal basis for such 
action. if known. The licensing board of a remote state shall also 
promptly report any significant current investigative information yet to 
result in a remote state action. The administrator of the coordinated 
licensure information system shall promptly notify the home state of 
any such reports. 

2. The licensing board of a party state shall have the authority to complete 
any pending investigations for a nurse who changes primary state 
of residence during the course of such investigations. It shall also 
have the authority to take appropriate actions and shall promptly 
report the conclusions of such investigations to the administrator of 
the coordinated licensure information system. The administrator of the 
coordinated licensure information system shall promptly notify the new 
home state of any such actions. 

3. A remote state may take adverse action affecting the multistate 
licensure privilege to practice within that party state. However. only the 
home state shall have the power to impose adverse action against the 
license issued by the home state. 

4. For purposes of imposing adverse action. the licensing board of the 
home state shall give the same priority and effect to reported conduct 
received from a remote state as it would if such conduct had occurred 
within the home state. In so doing. it shall apply its own state laws to 
determine appropriate action. 

5. The home state may take adverse action based on the factual findings 
of the remote state. so long as each state follows its own procedures 
for imposing such adverse action. 

6. Nothing in this compact shall override a party state's decision that 
participation in an alternative program may be used in lieu of licensure 
action and that such participation shall remain nonpublic if required by 
the party state's laws. Party states must require nurses who enter any 
alternative programs to agree not to practice in any other party state 
during the term of the alternative program without prior authorization 
from such other party state. 

History: Effective May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-06. Additional authorities invested in party state nurse 
licensing boards. Notwithstanding any other powers. party state nurse licensing 
boards shall have the authority to: 
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1:. If otherwise permitted by state law. recover from the affected nurse 
the c:osts of investigations and disposition of cases resulting from any 
adve!rse action taken against that nurse: 

2. lssw3 subpoenas for both hearings and investigations which require 
the attendance and testimony of witnesses and the production of 
evidl3nce. Subpoenas issued by a nurse licensing board in a party 
state! for the attendance and testimony of witnesses. or the production 
of evidence. or both. from another party state. shall be enforced in 
the latter state by any court of competent jurisdiction. according to the 
practice and procedure of that court applicable to subpoenas issued 
i.n..Proceedings pending before it. The issuing authority shall pay any 
witm~ss fees. travel expenses. mileage. and other fees required by the 
service statutes of the state where the witnesses or evidence. or both. 
are located: 

3. lssu13 cease and desist orders to limit or revoke a nurse's authority to 
practice in their state: and 

4. Promulgate uniform rules and regulations as provided for in 
subs,ection 3 of section 54-02-10-08. 

History: Effective May 1, 2003. 
General Autho1rity: N DCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-07. Coordinated licensure information system. 

1:. A!l.J;1arty states shall participate in a cooperative effort to create a 
coordinated data base of all licensed registered nurses and licensed 
practical or vocational nurses. This system will include information 
on the licensure and disciplinary history of each nurse. as contributed 
.b.y,_aarty states. to assist in the coordination of nurse licensure and 
enforcement efforts. 

2. Notwithstanding any other provision of law. all party states' licensing 
boards shall promptly report adverse actions. actions against multistate 
licensure privileges. any current significant investigative information yet 
to result in adverse action. denials of applications. and the reasons for 
such denials. to the coordinated licensure information system. 

3. Current significant investigative information shall be transmitted 
through the coordinated licensure information system only to party 
state! licensing boards. 

4. Notwithstanding any other provision of law, all party states' licensing 
boards contributing information to the coordinated licensure information 
systE3m may designate information that may not be shared with nonparty 
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states or disclosed to other entities or individuals without the express 
permission of the contributing state. 

§.. Any personally identifiable information obtained by a party states' 
licensing board from the coordinated licensure information system may 
not be shared with nonparty states or disclosed to other entities or 
individuals. except to the extent permitted by the laws of the party state 
contributing the information. 

6. Any information contributed to the coordinated licensure information 
system that is subsequently reguired to be expunged by the laws of the 
party state contributing that information shall also be expunged from the 
coordinated licensure information system. 

7. The compact administrators. acting jointly with each other and in 
consultation with the administrator of the coordinated licensure 
information system. shall formulate necessary and proper procedures 
for the identification. collection. and exchange of information under this 
compact. 

History: Effective May 1. 2003. 
_General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-08. Compact administration and interchange of information . 

.l. The head of the nurse licensing board. or that person's designee. of 
each party state shall be the administrator of this compact for that state. 

£. The compact administrator of each party state shall furnish to the 
compact administrator of each other party state any information and 
documents. including a uniform data set of investigations. identifYing 
information. licensure data. and disclosable alternative program 
participation information to facilitate the administration of this compact. 

3. Compact administrators shall have the authority to develop uniform 
rules to facilitate and coordinate implementation of this compact. These 
uniform rules shall be adopted by party states. under the authoritv 
invested under subsection 4 of section 54-02-1 0-06. 

History: Effective May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-09. Immunity. No party state or the officers or employees or 
agents of a party state's nurse licensing board who acts in accordance with the 
provisions of this compact shall be liable on account of any act or omission in good 
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faith while engac~ed in the performance of duties under this compact. Good faith in 
this article shall not include willful misconduct. gross negligence. or recklessness. 

History: Effective May 1. 2003. 
General Autho1rity: N DCC 43-12. 1-08 
Law lmplemen1ted: NDCC 43-51 

54-02-10·-10. Implementation. withdrawal. and amendment. 

1.. This compact shall enter into force and become effective as to any state 
when it has been enacted into the laws of that state. Any party state 
may withdraw from this compact by enacting a statute or administrative 
rules•. repealing the same. but no such withdrawal shall take effect until 
six months after the withdrawing state has given notice of the withdrawal 
to the executive heads of all other party states. 

2. No withdrawal shall affect the validity or applicability by the licensing 
boards of states remaining party to the compact of any report of adverse 
actio'n occurring prior to the withdrawal. 

3. Nothing contained in this compact shall be construed to invalidate 
.QLJ;trevent any nurse licensure agreement or other cooperative 
arrangement between a party state and a nonparty state that is made 
in ac:cordance with the other provisions of this compact. 

4. This compact may be amended by the party states. No amendment to 
this compact shall become effective and binding upon the party states 
unle:ss and until it is enacted into the laws or administrative rules of all 
.P9.!:br states. 

History: Effective May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-11. Construction and severability. 

1.. This compact shall be liberally construed so as to effectuate the 
ru.m;;'oses thereof. The provisions of this compact shall be severable 
and if any phrase. clause. sentence. or provision of this compact is 
declared to be contrary to the constitution of any party state or of the 
Unit,ed States or the applicability thereof to any government. agency. 
pers•on. or circumstance is held invalid. the validity of the remainder of 
this compact and the applicability thereof to any government. agency. 
pers;on. or circumstance shall not be affected thereby. If this compact 
shall be held contrary to the constitution of any state party thereto. the 
compact shall remain in full force and effect as to the remaining party 
stab~s and in full force and effect as to the party state affected as to all 
sevE~rable matters. 
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2. In the event party states find a need for settling disputes arising under 
this compact: 

a. The party states may submit the issues in dispute to an arbitration 
panel which will be comprised of an individual appointed by the 
compact administrator in the home state: an individual appointed 
by the compact administrator in the remote states involved: and an 
individual mutually agreed upon by the compact administrators of 
all the party states involved in the dispute. 

b. The decision of a majority of the arbitrators shall be final and 
binding. 

History: Effective May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-51 

54-02-10-12. Other compact requirements- Compact administration . 

.1. "Head of the nurse licensing board" as used to define the compact 
administrator in section 54-02-10-08 means the North Dakota board of 
nursing. 

£. Upon the effective date of this compact. the licensing board of North 
Dakota will participate with other licensing boards in a compact 
evaluation initiative. designed to evaluate the effectiveness and 
operability of this compact. Such compact evaluation initiative will 
be conducted by the nurse licensure compact administrators. A 
component of the compact evaluation initiative shall include a remote 
state identification system through which nurses will designate those 
remote states in which the nurse is practicing. A nurse's practice 
information in such identification system will be updated upon issuance 
and renewal of the nurse's license. The compact evaluation initiative 
shall continue until the year 2008. after which time a report shall be 
produced for comment by the participating licensing boards and will 
be submitted to the North Dakota legislative assembly in the form of a 
nurse licensure compact evaluation report. 

3. To facilitate cross-state enforcement efforts. North Dakota law provides 
the power to recover from the affected nurse. as authorized by North 
Dakota Century Code section 43-12.1-13. the assessment of costs or 
disbursements. or both. resulting from adverse actions taken by this 
state against that nurse. 

4. This compact is designed to facilitate the regulation of nurses and 
does not relieve employers from complying with statutorily imposed 
obligations. 

5. This compact does not supersede existing state labor laws. 
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6. This compact does not take effect before July 1 I 20031 

History: Effective May 1 I 2003. 
General Autho1rity: NDCC 43-12~1-08 
Law lmplemen1ted: NDCC 43-51 
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CHAPTER 54-04.1-01 

54-04.1-01-01. Nursing education loan program. The board of nursing 
shall create a nursing education loan program. The program mttSt may be funded 
by: 

1. Bgftt Ten dollars of each registered nurse and licensed practical nurse 
biennial renewal fee or fettF five dollars of each registered nurse and 
licensed practical nurse annual renewal fee. 

2. Principle and interest payments made toward nursing education loans 
that do not qualify for repayment by employment. 

3. Donations and bequests from individuals wishing to further the intent of 
the nursing education loan program. 

4. Additional funds as may from time to time be designated by the board. 

History: Effective October 1, 1987; amended effective November 1, 1990; 
March 1 , 1992; February 1, 1998: May 1. 2003. 
General Authority: NDCC 43-12.1-08 

. Law Implemented: NDCC 43-12.1-08(14) 
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CHAPTER 54-04.1-02 

54-04.1-1~2-01. Qualifications. To qualify for a nursing education loan, the 
applicant must: 

1. eer=nonstr=ate finaneial need satisfaetof)' to tl=le boaFd; 

2-:- Hav~e all necessary application forms completed and on file in the board 
offic,e by July first of the year in which tl=ley ···tisl=l the applicant wishes 
to bE~ considered by the board for a nursing education loan. Applicants 
for nurse refresher course nursing education loans will be considered 
at any board meeting; and 

& 2. Demonstrate one of the following: 

a. Be accepted into and enrolled in a North Dakota board-approved or 
recognized undergraduate nursing education program for practical 
nurses or registered nurses; 

b. Have a current North Dakota license and have been accepted into 
erbe and enrolled in an educational program that is acceptable to 
the board; or 

c. Be a resident of North Dakota for refresher courses and accepted 
into a refresher course that meets board requirements. 

History: Effective October 1, 1987; amended effective October 1, 1989; March 1, 
1992; Novembe~r 1, 1996: May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(14) 
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CHAPTER 54-04.1-03 

54-04.1-03-01. Amount of loans. To the extent funds are available, 
educational loans will be made in the following amounts: 

1. Students in a an associate degree licensed practical nurse program wi=te 
plan te complete studies fer an associate degree in nursing may receive 
a loan of no more than et=te two thousand dollars fer each ef the twe 
years ef the nursing program. 

2. Students in a baccalaureate registered nurse program \'the plan te 
complete studies fer a baccalaureate degree in nursing may receive a 
loan of no more than et=te two thousand dollars fer each ef the last t.we 
years ef the nursing program. 

3. Graduate nurse students may receive a loan of no more than two 
thousand five hundred dollars to complete studies for a master's 
degree in nursing. Graduate nurse students pursuing a doctorate may 
receive a loan of up to five thousand dollars. 

4. Licensed practical nurses or registered nurses may receive a loan of no 
more than the cost of the course for a board-approved nurse refresher 
course. 

History: Effective October 1, 1987; amended effective October 1, 1989; March 1, 
1992; February 1, 1998: May 1. 2003. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(14) 

54-04.1-03-03. Disbursements. Disbursements of the loans will be made 
as fellows: in one payment or as directed by the board. 

+. Fer programs leading te initial licensure as a licensed practical nurse er 
a registered nurse, the tetal ameunt ef the lean '~till be dbtided inte equal 
payments fer each academic term needed te complete the program, net 
te exceed feur academic terms. 

2:- Fer licensed practical nurses whe plan te complete studies fer an 
associate degree and licensed registered nurses 'lt'he plan te complete 
studies fer a baccalaureate degree, the tetal ameunt ef the lean will 
be divided inte equal payments fer each academic term needed to 
complete the program, not to exceed four academic terms. 

& Fer graduate nurse students, whe plan to complete studies leading to 
a master's degree, the total amount of the loan will be made in ene 
payment. For graduate nurse students whe plan te complete studies 
leading to a doctoral degree, b't'o equal payments will be made. The 
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fit=st-payment will be made u19en aeee19tanee inte tt:le deeteral 19regram, 
tt:le-seeeFid 19aymeF1t u19en aet:lieving candidacy status. 

History: Effective October 1, 1987; amended effective March 1, 1992; 
February 1,1998: May 1 . 2003. 
General Autho.-ity: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(14) 

54-04.1-(113-04. Subsequent disbursements. Repealed effective May 1. 
2003. Subseejueflt disbursements ef tt:le lean, te be made beyeFld tt:le iflitial 
disbursemeflts r'flade UFlder tt:le fermula set eut ifl seetiefl 54 04.1 03 03, ·will be 
made if tt:le reei19ient J9revides tt:le beafd witt:! 19reef ef maintaining a satisfaetery 
grade fer j9regre!ssien in tt:le 19regram as determiFled by tt:le faculty ef tt:le nursing 
19regram. 

History: Effeetive Oeteber 1, 1987; ameFlded effeeti't'e Maret:! 1, 1992. 
General Authol~ity: NDCC 43 12.1 08 
Law lmplemen1ted: NDCC 43 12.1 08(14) 

54-04.1-03-05. Disbursements • Where made. For practical nurse 
students and registered nurse students, the disbursements will be made to the 
school they ~re attending. For graduate nurse students and registered Flurse er 
licensed 19raetieel nurses atteflding SJ9eeialty eeurses, the disbursements will be 
made directly to the student. A receipt of payment signed by the loan recipient will 
be required when the disbursement is made directly to the recipient. 

History: Effective October 1, 1987; amended effective March 1, 1992: May 1. 2003. 
General Autho1rity: NDCC 43-12.1-08 
Law lmplemen1ted: NDCC 43-12.1-08(14) 

54-04.1-(13-06. Reapplication. Reapplication may occur annually if the 
applicant has nc1t received the total loan amount allowed by section 54-04.1-03-01. 

History: Effective May 1. 2003. 
General Autho1rity: NDCC 43-12.1-08 
Law lmplemen1ted: NDCC 43-12.1-08(14) 
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CHAPTER 54-04.1-04 

54-04.1-04-01. Repayment of loan by employment. The loan may be 
repaid by nursing employment as a licensed nurse in North Dakota after graduation. 
The repayment rate will be one dollar per hour of employment. 

History: Effective October 1, 1987; amended effective March 1, 1992: May 1, 2003. 
General Authority: N DCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(14) 
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CHAPTER 54-04.1-05 

54-04.1-05-02. Demand for payment. Demand for payment will be made 
on delinquent accounts. If the account is not brought up to date within thirty days 
of receipt of the! demand for payment, the account will be referred to the collection 
agency, and the board may initiate disciplinary action against the licensee for 
Uflf'Fefessieflal eeflduet professional misconduct. 

History: Effective October 1, 1987; amended effective March 1, 1992: May 1. 2003. 
General Autho,rity: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(14) 
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TITLE 55 

STATE BOARD OF EXAMINERS FOR NURSING HOME ADMINISTRATORS 
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DECEMBER 2002 

CHAPTER 55-02-01 

55-02-01-02. General definitions. In this article unless the subject matter 
or context requires otherwise: 

1. "Board" means the North Dakota state board of examiners for nursing 
home administrators. 

2. "General administrative charge of a North Dakota nursing home" means 
a nursing home administrator whose major responsibility is the complete 
operation of a nursing home. 

· 3. "Inactive license status" means the period, beginning on or after 
January 1, 1993, during which a duly licensed nursing home 
administrator has temporarily abandoned the practice of nursing 
home administration in the state of North Dakota. 

4. "Initial licensure" means the first time a person is licensed in North 
Dakota. but does not include emergency licensure or licensure by 
endorsement. 

,2.. "Licensure by endorsemenf' means licensure pursuant to North Dakota 
Century Code section 43-34-12. 

6. "Nursing home" means any institution or facility defined as such for 
licensing purposes under North Dakota state law or pursuant to the 
rules for nursing homes by the state department of health, whether 
proprietary or nonprofit, including nursing homes owned or administered 
by the state government or an agency or political subdivision thereof. 

5:- 7. "Nursing home administrator" means a person who administers, 
manages, supervises, or is in general administrative charge of a North 
Dakota nursing home. 

829 



&. a_ "Person" means an individual and does not include the terms firm, 
corporation, association, partnership, institution, public body, joint stock 
association, or any other group of individuals. 

a_ "Preceptor'' means a nursing home administrator who meets the 
following criteria: 

9..:. Jhe person is licensed in good standing and has been licensed for 
:at least one year as a North Dakota nursing home administrator. 

b. Jhe person is practicing and has practiced for at least three years 
:as a licensed nursing home administrator in any jurisdiction. 

c. Jhe person has attended a preceptor training program recognized 
.bY the board. 

History: Amended effective February 1, 1993; December 1, 1998: December 1, 
2002. 
General Autho1rity: NDCC 43-34-09 
Law Implemented: NDCC 43-34-01, 43-34-09 

55-02 .. 01-05. Duties of board of officers. 

1. The chairperson shall preside at all meetings of the board, and shall 
sign all official documents of the board. 

2. In the absence of the chairperson, the vice chairperson shall preside at 
meetings, and perform all duties usually performed by the chairperson. 

3. The secretary-treasurer shall keep a full and complete record of the 
minutes of the meetings, maintain records pertaining to licensees and 
regi~;trants, 8ftd maintain financial records approved by the board and 
the fiscal authorities of the state. and make payments with the approval 
of the board. Any functions of the secretary-treasurer may be delegated 
by the board to the executive secretary. 

History: Amended effective February 1, 1993; June 1, 1996: December 1. 2002. 
General Authority: N DCC 43-34-07, 43-34-09 
Law Implemented: NDCC 43-34-07, 43-34-09 

55-02-01-06. Administration of examinations. 

1. The board shall administer or contract for examinations to applicants 
for licensure as a nursing home administrator. TRe seepe, eentent, and 
fem't ef any examination sRall ee tRe same fer all applieants. 

r. &a1minatiens sRall ee Reid as etten as deemed neeessary aut at least 
~! a year, at sueR time and plaee as sRall ee designated ey tRe 
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beaFel. The beaFel shall gi·vre a fifteeR day Retiee f3rier te the heldiRg 
ef aR exaFRiRatieR. 

& 2. A record of the examination for each applicant shall be kept by the board 
for a period of two years. 

History: Amended effective February 1, 1993: December 1. 2002. 
General Authority: NDCC 43-34-03. 43-34-04. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-09 

55-02-01-07. Requirements for initial licensure. A person FRay Ret be 
f3eFFRitted te tal<e aR exaFRiRatieR fer lieeRsure as a RursiRg heffie adFRiRistrater 
uRiess the f3erseR first subFRits evideRee satisfaetery te the beard that the f3erseR 
applying for initial licensure must meet the following requirements: 

.1:. The person is at least eighteen years of age and of good moral 
character. 

+. 2. Has The person has a baccalaureate degree from an accredited 
college or university-;--st'ld. or has an associate degree from an 
accredited college or university and has practiced as a licensed 
nursing home administrator in any jurisdiction for at least five of the 
last six years. 

2-: 3. Has The person has completed a board-approved 
administrator-in-training program. practiced as a licensed nursing 
home administrator in any jurisdiction for at least two years preceding 
the application. or is certified by the American college of health care 
administrators as a nursing home administrator. 

4. The person has passed or passes the reguired examination within one 
year of making an application. 

History: Amended effective July 1, 1979; February 1, 1993; June 1, 1996; 
December 1, 1998: December 1. 2002. 
General Authority: NDCC 43-34-03. 43-34-04. 43-34-08. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-09. 43-34-12 

55-02-01-08. Application for examination initial licensure. An 
applicant for exaFRiRatieR aRd ~ualifieatieR fer initial licensure as a nursing home 
administrator must make application in writing on forms provided by the board, 
furnish evidence satisfactory to the board that the applicant meets the licensure 
requirements as provided for in section 55-02-01-07, pay an application fee of 
one hundred dollars, and f'ay aR exaFRiRatieR fee ef P.·teRty five dellars f'lus the 
cost charged by the national association of boards of examiners of long-term 
care administrators for the writteR examination. An applicant for exaFRiRatieR 

831 



initial licensure must submit two references from individuals engaged in business, 
professional, or religious work. 

History: Amended effective February 1, 1993; June 1, 1996; December 1, 1998~ 
December 1, 2002. 
General Autho1rity: NDCC 43-34-03. 43-34-04. 43-34-05. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-05. 43-34-09 

55-02-01-09. Disqtlalifieatien Denial of initial licensure. 

1. An applicant for examination initial licensure who has been dis(1ualified 
denit~d shall be given written notification by the board of the applicant's 
dfseJtJalificatien and denial. the reasons therefore for denial. and of the 
applicant's right to a hearing. 

2. An applicant for examination initial licensure who has been dis(1ualified 
denit~d may petition the board in writing within thirty days of notification 
of 00~(1ualificatien the denial for a hearing and a review of the applicant's 
application in accordance with North Dakota Century Code chapter 
28-32. . 

& Aft-applicant fer examination 'A'he has been dis(1ualified may submit a 
fleW-applicatieA fer (1ualificatieA fer examiAatieA. The applicant shall be 
reqttired te meet the re(1uirements fer licensure in feree at the time ef 
5t:teR reapplication. 

History: Amended effective February 1, 1993: December 1. 2002. 
General Autho1rity: NDCC 43 34 03 43-34-04. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-09 

55-02-01-10. Examination. 

+. Evefy applicant Each person applying for licensure as a nursing home 
admiinistrator, except an iAdividual a person applying for emergency 
licensure threu~h endorsement or licensure by endorsement, is 
required to pass a written national an examination; 

r. Tfle-beard shall use as a basis fer aA eral examination a vtritten outline 
ef-the subject matter that may include: 

a: .Applicable standards ef en·virenmental health and safety; 

iT. Local health aRd safety· re~ulatiens; 

e:- General administration; 

d7 Psychele~y ef patient care; 

e:- Principles ef medical care; 
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f:. PeFSeflal afld seeial eaFe; 

g:- Tt:lera~eutie aFid su~~ertive eaFe aFid serviees ifl leflg term eare; 

fl:- De~artmeAtal ergaAizatieFI aFid maAagemeflt; and 

i:- Community interrelatieflst:li~s. 

-3:- Tt:le beard st:lall use tt:le test provided by the national association of 
boards of examiners of long-term care administrators fer tt:le ·writtefl 
examinatiefl. 

History: Amended effective February 1, 1993; June 1, 1996; December 1 , 1998~ 
December 1. 2002. 
General Authority: NDCC 43-34-03. 43-34-04. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-09 

55-02-01-11. Grading examinations. 

+. Grading must be pass er fail fer an oral examiflatiefl. 

-2-: The Flatienal seale seere st:lall be used te determine a passiflg peiflt fer 
the writtefl examiflatien. A passing score for a written examination shall 
be the passing score established by the national association of boards 
of examiners of long-term care administrators. 

History: Amended effective July 1, 1981; June 1, 1983; February 1, 1993; June 1, 
1996: December 1. 2002. 
General Authority: NDCC 43-34-03. 43-34-04. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-09 

55-02-01-12. Continuing education. 

1. Twenty hours of continuing education must be obtained each calendar 
year. A Feeerd ef eefltinuing edueatiefl must be submitted ·witf:l tf:le 
ap~lieatiefl fer refle\'t'al ef lieeflse. except during the first year of 
licensure. a licensee must obtain: 

a. Twenty hours of continuing education if licensed before April first: 

.b.:. Fifteen hours of continuing education if licensed before July first: or 

c. Ten hours of continuing education if licensed before October first. 

2. Continuing education hours must be obtained from providers approved 
by the board. 
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3. Documentation of continuing education must be submitted with a 
renewal application. 

History: Amended effective February 1, 1993; December 1, 1998: December 1. 
2002. 
General Authority: NDCC 43-34-04. 43-34-09 
Law Implemented: NDCC 43 34 03 43-34-09. 43-34-10 

55-02-01··15. Lieenses Licensure by endorsement. 

+. Afl-epf:'lieaAt fer lieeAsure as a AUFSiAg Aeme aelmiAistrater ·wAe ASS 
stteeessfully eemf3lie€1 witA tAe re~uiremeAts ef NertA Dal<eta CeAtu~· 
Geffi~ OAaf:'ter 43 34 aA€1 tAiS OR8f:'ter SA€1 AaS f:'asse€1 tAe e){amiAatieAS 
previa eel iA seetieA 55 02 01 1 0 sAall be issue€! a lieeAse eertifyiAg tAat 
tfte-etf:'f:'lieaAt ASS met tAe re~uiremeAts ef tl=le lav/5 aA€1 rules eAtitliAg 
tl"le-stf:'f:'lieaAt te serve, aet, f:'Faetiee, aA€1 etl=leFwise Ael€1 eAeself eut as 
a-dttl:y lieeAse€1 AUFSiAg l=leme aelmiAistrater. 

2:- +fte-beaf€1 may, Uf:'eA Sf:'f:'lieatieA, issue a f:'FevisieAal lieeAse te aAy 
~:m·wAe: · 

&;: Meets tAe re~uiremeAts fer lieeAsure set fertl=l iA seetieA 
S5 02 01 07; 

b:- Has a beAa fiele effere€1 f:'esitieA as a AursiAg l=leme aelmiAistrater; 
,Sftd-

e:- Has Ae·,·er f3re\·ieusly l=lel€1 a f:'re·o'isieAallieeAse iA Nertl=l Dal<eta. 

-3:- =Ffle-f3revisieAal lieeAse is vali€1 uAtil tl=le results ef tl=le Aext seAeelule€1 
Wf'ittf:!A e*amiAatieA are reeeive€1 by tl=le beaf€1. 

4:- Upon application, the board may issue a license tAreugA ~ 
endClrsement to any person who: 

a:- Has reeei\'e€1 a ~assiAg graele eA a AatieAal e){affl reeegAize€1 by 
tl=le RatieAal asseeiatieA ef bearels ef e){SffliAers ef lef'lg term care 
aelffliAistraters; 

b:- Pays aFt a~f:'lieatieFt fee ef eRe l=luFtelre€1 elellars; 

e:- Helels a vali€1 lieeAse frem tl=le traAsferriAg state; aA€1 

d-:- Satisfies tl=le lieeAsure re~uiremeAts uAeler seetieA 55 02 01 07, 
Aas beeR efflf:'leye€1 as a lieeAse€1 AursiAg l=leffle aelffliAistrater fer 
at least tl=lirty si* ffleFttl=ls ef tAe ferty eigAt ffleAtl=ls iFAFAeeliately 
~reeeeliAg tl=le apf:'lieatieA, er is eertifie€1 by tAe AFAerieaFt eellege 
ef l=lealtA care aelffliAistraters. 
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.l. Pays an application fee of one hundred dollars. 

£. Holds a current license in good standing from another jurisdiction that 
imposes requirements for obtaining a license which are at least as 
stringent as the requirements imposed in this state. 

History: Amended effective February 1, 1993; June 1, 1996; December 1, 1998~ 
December 1. 2002. 
General Authority: NDCC 43-34-03. 43-34-04. 43-34-09 
Law Implemented: NDCC 43 34 04 43-34-03. 43-34-05. 43-34-09. 43-34-12 

55-02-01-15.1. Emergency license. Upon application. the board may issue 
an emergency license to any person who: 

.l. Pays an application fee of one hundred dollars. 

2. Meets the requirements of subsection 1 of section 55-02-01-07. 

3. Will be supervised by a preceptor at the expense of the nursing home. 
Supervision requires communication between the preceptor and the 
licensee at least twice in each week and at least one visit in each month 
by the preceptor to the nursing home where the licensee is employed. 
The preceptor shall make monthly written reports to the board. 

4. Meets any other requirements that the board finds necessary. 

History: Effective December 1. 2002. 
General Authority: NDCC 43-34-04. 43-34-05. 43-34-09 
Law Implemented: NDCC 43-34-05. 43-34-09. 43-34-11 

55-02-01-16. Registration and renewal of licenses. 

1. Any person who holds a license issued by the board shall be registered 
with the board. The license expires on the thirty-first day of December 
in the year of its issuance and is renewable annually upon payment of 
the license fee. The board shall transmit renewal forms to all licensees 
whose licenses expire on December thirty-first. 

2. The licensee shall pay an annual license renewal fee of one hundred 
twentv-five dollars. 

3. Uj!)en receij!)t ef tile renewal form, documentation ef tile continuing 
education !leurs re(luired in seetieA 55 02 01 12, aAd tile liceAse fee, 
tile beard sllall issue a license. An applicant for renewal shall provide 
documentation of completion of the continuing education required by 
section 55-02-01-12. 
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4. The !board shall maintain a register of all licensed nursing home 
administrators. The board shall maintain a complete file of such 
pertinent information as may be deemed necessary. 

5. A licensee who does not meet the reguirement for renewal by December 
thirty-·first may renew the license by meeting the reguirements and 
~g a late renewal fee in the amount of twenty-five dollars per month 
for ec1ch month following December thirty-first. If the reguirements for 
renewal are not met by June thirtieth of the year following the renewal 
year. the license expires. 

History: Amended effective February 1, 1993; June 1, 1996; December 1, 1998~ 
December 1. 2002. 
General Authority: NDCC 43-34-04, 43-34-05. 43-34-09, 43 34 10 
Law lmplement1ed: NDCC 43-34-05. 43-34-09, 43-34-10 

55-02-01-17. Refusal Denial. suspension, and revocation of licenses. 
The board, afte1r notice and opportunity for hearing. may deny an application 
for license. suspend, or revoke, or refuse to issue a license for a nursing home 
administrator, or may reprimand or otherwise discipline a licensee, or J3FO'tisioAal 
liceAsee, after due Aotice aAd aA OJ"J"ORUAity to be l=teaFEI at a formal l=teariAg, 
UJ"OA substaAtial evideAce tl=tat if the licensee, J3FOvisioAal liceAsee, or applicant 
for license: 

1. Has violated any of the provisions of the law pertaining to the licensing 
of nursing home administrators or the rules and regulations of the board 
pertaining thereto; 

2. Has >t't'illfully or reJ3eatedly violated any of the provisions of the law, rules, 
or re!~Uiations of the licensing authority having jurisdiction ef over the 
operation and licensing of nursing homes; 

3. Has practiced fraud, deceit, or misrepresentation or provided 
misleading omission or material misstatement of fact in securing 
61' ... procuring. renewing. or maintaining a nursing home administrator 
license; 

4. Has practiced fraud, deceit, or misrepreseAtatioA engaged in fraudulent. 
deceptive. or dishonest conduct in the licensee's capacity as a nursing 
homE~ administrator; 

5. Has committed acts of professional misconduct or professional 
negli1;;~ence in a nursing home; 

6. Has !Practiced without a license; 

7. Has wroAgfully transferred or surrendered possession, eitl=ter 
temporarily or J3eFFABAeAtly, of the licensee's license to any other 
pers()n; 
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8. Has beeA ~uiley· of fffiuduleAt, fflisleadiA~, Of decef3tive engaged in 
fraudulent. misleading. or deceptive advertising with respect to the 
facility; 

9. Has falsely impersonated another licensee of a lil~e Of differeAt Raffle; 

1 0. Has 'Nillfully failed to exercise true regard for the safety, health, and life 
of the resident; 

11. Has willfully permitted unauthorized or illegal disclosure of information 
relating to a resident or the resident's records; at= 

12. Has willfully discriminated in respect to residents, efflf3loyees, or staff eft 

aceouAt of with regard to race, religion, color, age. sex. creed. marital 
status. disability. status with regard to public assistance. or national 
origirr.~ 

13. Has been convicted of an offense having a direct bearing on the 
applicant or licensee's ability to serve the public as a nursing home 
administrator or. following conviction of any offense. has been 
determined by the board to be insufficiently rehabilitated under North 
Dakota Century Code section 12.1-33-02.1: 

14. Has engaged in sexual harassment. made sexual advances toward. 
or engaged in sexual contact with any resident. or engaged in sexual 
harassment of any employee. student. trainee. volunteer. consultant. or 
visitor to the facility in which the licensee practices: 

15. Has used the licensee's professional status. title. position. or 
relationship as a nursing home administrator or licensee to coerce. 
improperly influence. or obtain money. property. or services from a 
resident. resident's family member. visitor. employee. or any person 
served by or doing business with the nursing facility that the licensee 
administers or is employed by: 

16. Has made a false statement or provided false or misleading information 
to the board. failed to submit reports as required by the board. failed to 
cooperate with an investigation of the board. or violated an order of the 
board: 

17. Has failed to report a reprimand. restriction. limitation. condition. 
revocation. suspension. surrender. or other disciplinary action against 
the person's license as a nursing home administrator in another 
jurisdiction. has failed to report the existence of a complaint or other 
charges against the person's nursing home administrator license in 
another jurisdiction. or has been denied a license as a nursing home 
administrator by any other jurisdiction: 
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18. Has abused or is dependent on alcohol. legend drugs. or controlled 
substances. and the abuse or dependency affects the performance of 
the lk:ensee's duties: 

19. Has ·forged prescriptions or made drugs available to self, friends, or 
family members: or 

20. Has 1'ailed to complete continuing education reguirements. 

History: Amencled effective February 1, 1993; December 1, 1998: December 1. 
2002. 
General Authority: NDCC 43-34-03, 43-34-04. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-03.1. 43-34-09. 43-34-10. 43-34-11, 
43-34-12 

55-02-01 .. 18. 
procedures. 

Cemplaillts &tld admillistretive hearillg Complaint 

1. ARy-perse", ~ublie effieer, asseeiatie", er the beafd, may re~ister a 
eefl'tf>lai"t a~ai"st a liee"see. The eem~lai"t must be submitted i" 
Wfitif1~ te the beafd. Upon filing of a written and signed complaint 
alleging a licensee engaged in conduct identified as grounds for 
disciplinary action under section 55-02-01-17. the board shall notify 
the licensee of the complaint and reguire a written response from the 
licensee. 

2. =Ffte- beard snail ee"duet a A i"vesti~atieA te determiAe whether a" 
admiAistrative neari"g e" the eem~laiAt is Aeeessary. 

& #-tRe! beard deeides that tne eem~lai"t shall be heard, the ~reeeediAgs 
sfl8H be i" aeeerda"ee with Nertn Daketa Ce"tuf)· Cede et:la~ter 28 32. 
The board shall determine if there is a reasonable basis to believe 
the liicensee engaged in conduct identified as grounds for disciplinary 
action under section 55-02-01-17. If the board determines there is not 
a rec1sonable basis to believe. the board will notify the complainant and 
the licensee. If the board determines there is a reasonable basis to 
belie!ve. the board will proceed with a disciplinary action in accordance 
with North Dakota Century Code chapter 28-32. 

4-:----8:- U~e" the ee"elusie" ef the t:leariA~, tne beafd may reveke the 
lieeAse, sus~eAd the lieeAse fer a fi>Eed ~eried, re~rimaAd the 
liee"see, talte ether disei~liAary aetieA, er dismiss the enar~es. 

fr. A" erder er sus~eAsieA made by the beard may eeAtaiA suet:! 
~re·tisieAs as te reiAstatemeAt ef the lieeAse as the beard shall 
direet. 

3.~ Tfte- beard, upeA geed eause, may direet a ret:leari"g i" aeeefda"ee 
witl=t Nertt:l Daketa GeAtury Cede seetieA 28 32 14. AAy a~~eal shall be 
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takeR iA tRe ffiSAAer previeleel iA NeftR Del<eta CeAtury Ceele cRepter 
28 32. The board. at any time. may offer or accept a proposal for 
informal resolution of the complaint or disciplinary action. 

History: Amended effective February 1, 1993; December 1, 1998: December 1, 
2002. 
General Authority: NDCC 28 32 05 43-34-04. 43-34-09 
Law Implemented: NDCC 43-34-03. 43-34-03.1. 43-34-04. 43-34-09. 43-34-10. 
43-34-11. 43-34-12 

55-02-01-21. Inactive license status. A nursing home administrator whose 
license has not expired or been revoked or suspended may request inactive license 
status for no more than five consecutive years. While in inactive license status, 
the administrator must submit a renewal form and a license fee annually but the 
continuing education requirement as set forth in section 55-02-01-12 need not be 
met. A license may not be issued during the inactive license status period. A 
nursing home administrator must obtain twenty hours of continuing education hours 
prior to reactivating his or her license. A AursiA~ Reffie eelffiiAistreter \'iRe cReeses 
iAecti·ve lieeAse status fer a J9erieel iA excess ef five ceAsecutive years ffiUSt J9ess 
eA erel exeffiiAetieA J9Fier te reectivetiA~ a liceAse. 

_History: Amended effective February 1, 1993; June 1, 1996; December 1, 1998~ 
December 1. 2002. 
General Authority: NDCC 43-34-03, 43-34-04, 43-34-09 
Law Implemented: NDCC 43-34-03, 43-34-05. 43-34-09, 43-34-10 

55-02-01-24. Applicability - Legal effect - Severability. Repealed 
effective December 1. 2002. 

+. TRis cReJ9ter sRell be SUJ9J9leffieAtel te tRe lew J9revieliR~ fer tRe liceAsiA~ 
ef AUFSiA~ Reffie eelmiAistreters eRe! pursueAt te NeftR Dalmte CeAtury 
Cede seetieA 28 32 03 sRell Rave tRe feree eRe! effect ef lew. 

2:- E·tery rule, re~uletieA, erder, eRe! elirectieA edeJ9ted by tRe beard sRell 
state tRe date eA wMicM it takes effect aAd a cepy tMereef si~Aed by tRe 
cReirperseA ef tMe beard eAd tRe secretary treasurer ef tMe beard sRell 
be filed as a J9Ublic reeerel iA tRe effice ef tl=le beard eAd iA eccerdeAee 
witM re~uireffieAts iA NeftM Del<eta CeAtury Cede cMepter 28 32. 

& TMis cReJ9ter is iAteAeleel te be ceAsisteAt witM tMe SJ9J91iceble federal SAd 
state Ia·.· ... If BAY J9re·tisieA ef tRis cMa19ter ceAfliets witM existiA~ er future 
re~uireffieAts ef tMe UAiteel States ~evemffieRt witM respect te lieeAsiA~ 
ef Aursin~ Reffie eelmiAistreters, tMe federal re~uireffieAts ffiust J9revail. 

4:- lA tRe e~o·eAt tRat BAY previsieA ef tRis cRBJ9ter is eleclereel 
uAceAstitutieAal er iAveliel, er tMe 8J9J9lieatieA tRereef te eAy perseA er 
circuffistaAce is Melel iAvalid, tMe applicability ef tRe previsieA te etRer 
perseAs eRe! cireuffistaAces eRe! tl'le ceAstitutieAality er validity ef e·tery 
etRer pre·tisieA ef tMis cl'lepter sl'lell Ret ee effected tRereby. 
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5:- =R=tts-etlapter snell net affeet pending aetiens er preeeedings, ei·til er 
eriminal, but ttle safl'le fl'lay be presecuted er defended in ttle safl'le 
mat=tfler and wittl ttle safl'le effect as ttleugtl ttlis chapter tlas net been 
f:ffimtulgateel. 

&. =A=te-l3earel snell furnish a cepy ef ttlis chapter te all applicants anel 
ffeernteeS:" 

'l-: AFRendfl'lents te ttl is chapter fl'lay be fl'lade enly by a FRajeFity vete ef all 
members ef ttle beard. 

History: Afl'lended effective dune 1, 1996; DeceFRber 1, 1998. 
General Authority: NDCC 28 32 03 
Law Implemented: NDCC 43 34 09 
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TITLE 60 

PESTICIDE CONTROL BOARD 
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MARCH 2003 

CHAPTER 60-01-01 

60-01-01-01. Organization and purpose of pesticide control board. 

1. History. The 1975 legislative assembly created the pesticide control 
board by legislation codified as North Dakota Century Code chapter 
4-35. The purpose of the legislation is to regulate, in the public 
interest, the distribution, storage, transportation, disposal, and use and 
application of pesticides to control pests. 

2. Board membership. The pesticide control board consists of the 
agriculture commissioner, who is chairman of the board; the director of 
the North Dakota state university extension service; and the director of 
the agricultural experiment station at North Dakota state university of 
agriculture and applied science. 

3. Enforcement responsibility. The agriculture comm1ss1oner is 
responsible for the enforcement of North Dakota Century Code chapter 
4-35. 

4. Inquiries. General inquiries regarding the pesticide control board may 
be addressed to: 

Agriculture Commissioner, Chairman 
Pesticide Control Board 
North Dakota Department of Agriculture 
600 East Boulevard 
State Capitol, 6th Floor 
Bismarck, North Dakota 58505-0020 
(701 )328-2231: e-mail ndda@state.nd.us 

History: Amended effective January 1, 1992; March 1 , 2003. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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CHAPTER 60-03-01 

60-03-01-02. Definitions. As used in this chapter, the following words shall 
have the meaning given to them below, unless otherwise made inappropriate by 
use and context Words not defined in this section shall have the meaning given to 
them in North Dakota Century Code chapter 4-35. 

1. "Act" means the North Dakota Pesticide Act. 

2. "Board" means the North Dakota pesticide control board created 
pursuant to North Dakota Century Code section 4-35-02. 

-2-:- 3. "Broadcast" means any intentional application of a pesticide over an 
area. such as a lawn. field. room. crawl space. or other such surface. 

4. "Bull< pesticide" means any volume of pesticide whief:t that is intended 
to bte repackaged. can be accurately metered ... and w~ie~ is can be 
tram,ported or held in an individual container eapaele ef ~elaiRg, iR 
ttfldhriaed ~uaRtities, fifty five Uflitea States gallefls [208.2 liters] er 
gteater, er t't'te ~uflarea peuflas [90.72 lc:ilegrams] Ret dry weig~t. 

3:- ~ "6ull< pesticide sterage facility" means any area, location, tract of land, 
builcling, structure, or premises eeRstruetea used for the handling or 
storage of bulk pesticides. 

4-: 6. "Certification" means certification of dealers, commercial applicators, 
and private applicators provided for by North Dakota Century Code 
sections 4-35-09, 4-35-12, and 4-35-14. 

5:- 7. "Commissioner'' means the North Dakota eemmissiefler ef agriculture 
commissioner. 

&. 8. "Compensation" means monetary payment for a specific service. 

7-: !!.Gt:ts1tem applieater" meaRs a fly persefl w~e uses er supef'\·ises t~e use 
ef-8-gefleral use pestieiae fer eempeF!satiefl upefl the lafld ef aflett=ler 
J)efSeft: 

&. 9. "Custom blend" means any diluted mixture of pesticide prepared by a 
deal,er to the specifications of the end-user and not held in inventory. 

9-: 10. "Encl-use labeling" means the label applieatiefl reeemmefldatiefls 
fet:-et pestieide written. printed. or graphic matter on. or attached to 
or accompanying the pesticide or device or any of its containers or 
wrappers. 

49:- 11. "Encl-user" means the person who applies the pesticide. 
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44:- 12. "FIFRA" means Federal Insecticide. Fungicide. and Rodenticide Act of 
1947. 

13. "General use pesticide" means any pesticide formulation which is not 
classified for restricted use by the board. 

42:- 14. "Handling" means the mixing. loading. application. repackaging. 
storage. transportation. distribution. sale. purchase. or disposal of 
pesticides. 

15. "Mm Mixture" means any diluted mixture combination of pesticide with 
fertilizer; seed, or other medium. 

43-: "Pestiede applicator" means any person •who applies a pesticide. 

44:- 16. "Mobile container'' means a container used to transport pesticides. 

17. "Operational area" means a permanent containment area where 
pesticides are transferred. loaded, unloaded, mixed, repackaged, or 
refilled: where pesticides are cleaned or rinsed from containers: or 
application, handling, storage, or transportation equipment. 

18. "Permanent containment area" means: 

a. An aboveground pad or dike constructed of impervious material. 
such as sealed concrete, stainless steel. or other material as 
approved by the department of agriculture: 

.12., Bermed, curbed, sloped. or otherwise designed to contain spills, 
leaks, releases, or other discharges that are generated during the 
handling of pesticides or pesticide-containing materials: 

c. Does not have a drain which exits the containment area: and 

d. All seams and cracks must be sealed to prevent leakage. 

19. "Pesticide-containing material" means: 

a. Any container of a pesticide product that has not been triple-rinsed 
or the equivalent of triple-rinsed: 

.12., Any rinsate that is derived from a pesticide container, pesticide 
application equipment. or equipment washing: 

c. Any material that is used to collect or contain excess or spilled 
pesticide or rinsate: 

d. Any mixture of pesticide and diluent such as wash water. rinse 
water. or rainwater: or 
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~ Material that is generated as a result of contact with or utilization 
~of a pesticide in an application. containment. recovery. reuse. or 
:treatment system. The term does not include personal protective 
!eQuipment that contains pesticide residue. 

20. "Pesticide-producing establishment" means any site where a pesticide 
is mcmufactured. packaged. repackaged. prepared. processed. labeled. 
relabeled. or held for distribution. 

21. "Repackaging" means the transfer of a pesticide in bulk ~uafltities ami 
ff:t an unaltered state from a container into a designated or dedicated 
refillable container. 

22. "Rinsate" means a dilute mixture of pesticide obtained by rinsing 
pesticide containers or from rinsing the inside and outside of spray 
eguipment. 

23. "Spill kit" means a portable kit or other equipment that is designed to 
recover. minimize. contain. or absorb spills. leaks. releases. or other 
discharges of pesticides. 

24. "Use of a pesticide" means the loading. m1xmg. applying. storing. 
transporting. distribution. and disposing of a pesticide. 

25. "Use of a pesticide in a manner inconsistent with its labeling" means to 
use any pesticide in a manner that is not permitted by the label. except 
that the term does not apply to any of the following: 

a. l!\pplying a pesticide at any dosage. concentration. or freguency 
j:hat is less than that specified on the label. unless the label 
~~pecifically prohibits deviation from the specified dosage. 
~oncentration. or freguency . 

.b... ~1\pplying a pesticide against any target pest that is not specified 
pn the label if the application is to the crop. animal. or site that is 
~:;pecified on the label. 

c. J::mploying any method of application that is not prohibited by the 
]abel unless the label specifically states that the product may be 
;applied only by the methods specified on the labeling. 

d. Mixing a pesticide or pesticides with a fertilizer when the label does 
not prohibit such mixture. 
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e. Any use of a pesticide that is in compliance with section 5. 18. or 24 
of the Federal Insecticide. Fungicide. and Rodenticide Act of 1947 
[Pub. L. 104-170: Stat. 7 U.S.C. 136 et seg.]. 

History: Amended effective April 15, 1985; October 1, 1990; July 1,1992: March 1. 
2003. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06 

60-03-01-05. Gertifieatien Gemmereial applicators, dealers, pri ... ate 
applieaters Categories of certification. Applicators may apply for certification in 
one or more of the following categories: 

1. Gategeries ef eertifieatien. 

87 Agricultural pest control (plant and animal). This category irmludes 
eemmereial applieaters usiAg restricted use pesticides iA preductieA 
authorizes the application or sale of pesticides intended for agricultural 
ereps ineludiAg cereal graiA, feed graiAs, seybeaAs, ferages, large and 
small seeded legumes, small fruits, tree fruits, Auts, and vegetables, 
as well as applieatieA te crop land. grasslands ... and noncrop lands. 
This also includes the use of restricted use pesticides on animals-;
beef eattle, dairy eattle, swiAe, sReep, Rerses, geats, peultry, aAd etRer 
livesteek, and else te plaees en er in wRicR aAimals are eeAfined animal 
facilities. 

b:- 2. Seed treatment. This category iAcludes cemmercial applieaters 
using restricted use authorizes the application or sale of pesticides on 
agricultural crop seeds, other seeds, and vegetative seed stocks. 

e:- 3. Fumigation. This category includes applicaters usiAg restricted use 
fumigaAts fer controlling pests in stored and transported agricultural 
crops, grain milling equipment, and storage facilities. (Effecti·te April 1, 
1991, prh·ate applieaters.) 

d:- 4. Ornamental and turf pest control. This category includes cemmereial 
applicators usiAg restricted use pesticides to control pests in the 
production and maintenance of ornamental trees, shrubs, flowers, and 
turf. 

e:- 5. Greenhouse. This category includes commercial applicators using 
restricted use pesticides to control pests in a greenhouse. 

f:- 6. Right of way. This category includes commercial applicators usiAg 
restricted use pesticides to control pests in the maintenance of public 
roads, electric powerlines, pipelines, railways, right of ways, parking 
lots, or other similar areas. 
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~ 7. Public health pest control. This category includes state, federal, or 
other government employees, or applicators working under government 
contract, using restricted use pesticides in public health programs for 
the management and control of pests having medical and public health 
impacts. 

ft. 8. ResE!arch and demonstration pest control. This category ts-fer 
ttwst~ includes individuals who demonstrate or apply restricted use 
pesticides for education and research er education er research. These 
would include county agents, extension specialists, state, federal, and 
commercial employees, plus other persons conducting research or 
demonstrating the proper application of restricted use pesticides. 

t:- 9. Home, industrial, and institutional pest control. This category 
includes commercial applicators using restricted use pesticides in, 
on, ()r around food-handling establishments, human dwellings, public 
or private institutions, warehouses, grain elevators, and any other 
structures or adjacent area, for the control of pests. 

t. 10. Woctd preservatives. This category includes commercial applicators 
who apply and treat with restricted use wood preservatives to preserve 
and protect wood, posts, and various lumber products from pests. 

~ 11... Verbi!brate. This category includes commercial applicators who use 
restricted use pesticides for the control of certain pest vertebrate, such 
as rc)dents, certain predators, and bats. 

f:- 12. Metum-sodium. This category includes commercial applicators 
who use or sell the restricted use pesticide metam-sodium (sodium 
N-methyldithiocarbamate dihydrate) for the purpose of controlling tree 
or other plant roots infesting sewer systems. 

r. Gorr~mercial applicators and dealers. 

a-: A commercial applicator er dealer, er commercial applicator and 
dealer certificate shall be issued in accordance ·····itl=l Nertl=l Dalteta 
CentuFJ· Cede section 4 36 09 er 4 36 12 er sections 4 36 09 
and 4 36 12 respectively, only te these persons ·.vhe successfully 
complete tl=le certification examination established by the beard, 
and vrl=le pay the certification fee. 

lT. Tl=le beard shall establish a certification examination which shall 
be administered by any North Dakota state uni·1ersity extension 
designate in accordance •with North Dakota Century Cede section 
4 36 09 er 4 36 12 er sections 4 36 09 and 4 36 12. Tl=le 
examination sl=lall be gi·ten by the North Dal~eta state uni\rersity 
extension designate only te these persons ·.vl=le: 

f4t Are eigl=lteen years ef age er elder; and 
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~ Gemplete a certificate applicatieR iR sucl9 farm as tl9e beaFd 
sl9all require. 

e:- Commereial applicator's or dealer or commercial applicator aRd 
dealer certificates sl9all expire eR April first fellewiR~ tl9e tl9iFd 
aRRiversary ef tl9e year ef certificatieR er recertificatioR. E·o·ery 
commercially certified persen sl9all be recertified by aR appre·ted 
semiRar or aR appreved examiRatien at least e·very tl9iFd year aRd 
must complete aR appreved examinatieR at least every RiRtl9 year. 

&.- ARy perseR wl9e fails aR examiRatieR may retalte sucl9 examiRatioR 
after tl9ree er mere days. 

e:- All commercial applicators must be certified iR tl9e preper cate~ery 
ef applicatieR. 

~ All dealers must be certified iR tl9e cate~ery ef tl9e labels' iRteRded 
tar~et site. 

S; IR situations iR wl9icl9 tl9e pesticide is labeled fer mere tl9aR eRe ef 
tl9e certificatieR tar~et sites, tl9e dealer enly needs te be certified iR 
eRe ef tl9e cate~eries. 

& Private applieaters. 

8:" A private applicator certificatieR sl9all be issued iR acceFdance witl9 
Nertl9 Daketa Century Cede sectieR4 35 14 enly te tl9ese persons 
wftcr. 

f47 Are ei~l9teeR years ef a~e er elder; and 

~ DemeRstrate cempeteRce iR tl9e applicatieR ef pesticides as 
pre·vided iR subdivisieRs b, c, d, aRd e. 

-tr. PerseRs purcl9asiR~, sterin~. er applyin~ restricted use ~raiR 
fumi~ants must be commercially trained and must pass a 
fumi~atien examiRatieR. At tl9e eptien ef tl9e applicaRt upeR 
successfully passiR~ tl9e examiRatieR, tl9e certificate issued vtill 
be fer either private er cemmereial applicatieR ef restricted use 
fumi~aRts. Tl9e fee fer tl9e private and commercial certificatieR vtill 
be set by tl9e Nertl'l Dalwta state uni'o'€Fsit)· extension service. 

e:- CempeteRce te apply restricted use pesticides sl'lall be 
demeRstrated by a sl9ewiR~ ef aRy eRe ef tl'le felle't'tin~ te 
tl9e Nertl'l Dalteta state uRiversity exteRsien desi~Rate in tl'le 
applicaRt's area: 
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1f41 Attef'ldaf'lee at af'l af)f)Feved edueatief'lal semif'lar, sigf'lif'lg ef a 
certificate ef attefldaflee, afld f)assiflg af'l ex:amif'latief'l. 

1(27 Cemf)letiefl ef a eeurse ef self iflstructiefl af'ld f)assiflg afl 
ex:amiflatiefl at the Nerth Dalteta state ufliversit;· exteflsiefl 
desigf'late's effiee ifl the af)f)lieaflt's area. 

,(37 Cempletiefl ef a take heme self study f)regram afld passiflg 
af'l ex:amiflatief'l. 

·f47 Passif'lg the dealer er eemmereial af)plieater eertifieatiefl 
ex:amiflatief'l afld submittiflg the passiflg grade te the 
appropriate Nerth Dal<eta state uf'liversit;· exteflsiefl 
desigflate. 

6:- C•i'ery private applieater shall be recertified by afl appreved semif'lar 
or afl appreved ex:amiflatiefl at least evef)' third year afld must 
13emplete af'l af)f)reved ex:amif'latiefl at least every Fliflth year. 

e:- Gempeteflee te apply a siflgle restricted use pesticide by a 
j9ersef'l wRe eaflflet read sRall be demef'lstrated by eempletiefl 
19f a eeurse ef eral iflstructiefl afld eempletiefl ef a preeedure te 
1~etermifle teaeRiflg learfliflg effecthJefless te tRe NertR Dalteta 
~~tate ufliversity ex:teflsiefl desigflate ifl tRe apf)lieaflt's area. Such 
j9ri't·ate af)plieater eertifieatiefl fer a siflgle restricted use pesticide 
~~Rail be fer Fie mere thafl efle year afld the fletatiefl "Restricted te" 
·1felle'Ned by the eemmefl Flame ef the restricted use pesticide ifl 
bela letteriflg shall appear ef'l the pri't'ate af)plieater certificate. 

f.- ·:lfl af'l emergef'ley situatiefl, eempetef'lee te apply a siflgle restricted 
·use pesticide by a f)ersefl shall be demef'lstrated by eempletief'l 
of a eeurse ef eral iflstruetiefl af'ld eempletiefl ef a preeedure te 
determifle teaeRif'lg leamiflg effeetivefless te tRe NertR Dalteta 
:state ufliversity extef'lsiefl desigflate ifl tRe applieaflt's area. SueR 
~rivate applieater eertifieatiefl fer a siflgle restricted use pesticide 
sRall ex:f)ire si~ days frem issuaflee afld sRall be issued te a 
~ersef'l ef'lly eflee. TRe fletatiefl "Restricted te" fellmved by tRe 
eemmefl Flame ef tRe restricted use pesticide sRall appear efl tRe 
private applieater certificate ifl beld letterif'lg. 

History: Amended effective February 1, 1982; October 1, 1990; November 1,1991; 
March 1, 1996; August 1, 2000; March 1. 2003. 
General Authority: NDCC 4-35-06, 4-35-12 
Law Implemented: NDCC 4-35-08, 4-35-09, 4-35-12, 4-35-14 

60-03-01-05.1. Commercial applicator and dealer. 

1.. A commercial applicator or dealer. or commercial applicator and dealer 
certi·flcate shall be issued in accordance with North Dakota Century 
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Code section 4-35-09 or 4-35-12 or sections 4-35-09 and 4-35-12 
respectively. only to those persons who successfully complete the 
certification examination established by the board. and who pay the 
certification fee. 

2. The board shall establish a certification examination which shall be 
administered by any North Dakota state university extension designate 
in accordance with North Dakota Century Code section 4-35-09 or 
4-35-12. The examination shall be given by the North Dakota state 
university extension designate only to those persons who: 

a. Are eighteen years of age or older: and 

.Q.. Complete a certificate application in such form as the board shall 
require. 

3. Commercial applicators or dealer or commercial applicator and dealer 
certificates shall expire on April first following the third anniversary of 
the year of certification or recertification. Everv commercially certified 
person shall be recertified by an approved seminar or an approved 
examination at least every third year. 

4. Any person who fails an examination may retake such examination after 
three or more days. 

~ All commercial applicators must be certified in proper category of 
application. 

6. All dealers must be certified in the proper category of the labels. 

7. If the pesticide is labeled for more than one of the certification target 
sites. the dealer only needs to be certified in one of the categories. 

History: Effective March 1. 2003. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-03-09. 4-35-12. 4-35-14 

60-03-01-05.2. Private applicator certification . 

.1:. A private applicator certification shall be issued in accordance with 
North Dakota Centurv Code section 4-35-14 only to those persons 
who: 

a. Are eighteen years of age or older: and 

b. Demonstrate competence in the application of pesticides. 
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2. Competence to apply restricted use pesticides shall be demonstrated by 
a showing of any one of the following to the North Dakota state university 
extension designate in the applicant's area: 

g._ i~ttendance at an approved educational seminar. signing of a 
~:ertificate of attendance. and passing an examination . 

.b... !~ompletion of a course of self-instruction and passing an 
~~xamination at the North Dakota state university extension 
~jesignate's office in the applicant's area. 

c. !~ompletion of a take-home self-study program and passing an 
~xamination. 

d. Passing the dealer or commercial applicator certification 
i~Xamination and submitting the passing grade to the appropriate 
North Dakota state university extension designate. 

3. Persons purchasing. storing. or applying restricted use grain 
fumiqants must be commercially trained and must pass a fumigation 
examination. At the option of the applicant upon successfully passing 
the E~xamination. the certificate issued will be for either private or 
commercial application of restricted use fumigants. The fee for the 
private and commercial certification will be set by the North Dakota 
state university extension service. 

4. Everi private applicator shall be recertified by an approved seminar or 
an approved examination at least every third year. 

5. Any person who fails an examination may retake such examination after 
three! or more days. 

History: Effective March 1. 2003. 
General Autho.-ity: NDCC 4-35-06. 4-35-12 
Law lmplemen1ted: NDCC 4-35-08. 4-35-14 

60-03-01··06. Applieatio", storage, tra,sportaticm, a"d disposal 
of pesticides Pesticide mixing. loading. and application - Storage -
Transportation - Disposal. 

1. AppUeatio" Mixing. loading. and application. 

a. .All pesticides shall be used in accordance with the label. 

b. Pesticide applications shall be made in a manner that prevents 
off-target discharges of pesticides. 
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c. Pesticide application or loading eguipment that is designed to 
draw water from surface water shall have a properly functioning 
antisiphoning device attached to the inlet hose. 

d. Applications shall not occur when the atmospheric conditions favor 
the off-target drift of pesticides or prevent the proper deposition of 
pesticides to the target area. 

e. Pesticides shall be applied in a manner that minimizes the 
exposure to animals. Unless permitted by the labeling. an 
applicator shall take all reasonable precautions that will prevent a 
pesticide from being applied if unprotected persons are present 
within the application site or are present in adjacent areas when 
off-target drift may occur. 

t. Pesticide applicators and persons assisting with an application 
shall follow all safety precautions as specified on the container 
label. 

e: ~ All equipment used in pesticide mixing. loading. and application 
must be operationally sound and properly calibrated to prevent 
uflreesefleble adverse effects on the environment. 

d:- 11. Any commercial applicator who mixes. loads. or otherwise uses 
pesticides shall have immediate access to a spill kit at the loading 
site containing not less than two buckets. absorptive pillows. or 
another system for containing leaking nozzles or a pesticide spill. 
The spill kit reguirement does not apply to a person who uses single 
containers of pre-mixed. ready-to-use pesticides. 

L. All pesticides that require posting on the label under the 
environmental protection agency worker protection standard 
must be posted according to the environmental protection agency 
worker protection standard. In addition, the pesticides from the 
following list must be posted by the farm operator or the farm 
operator's cooperating designee, which may include commercial 
applicators. 

(1) Methyl parathion. 

(2) Ethyl parathion. 

(3) Dyfonate postemergence foliar applications. 

(4) Furadan postemergence foliar applications to corn, sorghum, 
and sunflowers. 

(5) Di-syston postemergence foliar application to corn and 
sorghum. 
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Any pesticide applicator applying pesticides from this list for a farm 
operator is required to inform the farm operator within twenty-four 
hours in advance of the pesticide application, allowing the farm 
operator time to post the field before the application occurs. 
The farm operator is primarily responsible for posting the field. 
However, if the applicator does not contact the farm operator 
before the application, the applicator is responsible for posting 
the field. Pesticide applicators are responsible to inform farm 
operators if applications do not occur as scheduled. 

There are two options for properly posting fields. 

Option 1: The signs must be a minimum of eight inches by eleven 
inches [20.32 centimeters by 27.94 centimeters] with one-half-inch 
[1.270-centimeter] lettering and be easily readable. The signs 
must be posted at all normal entrances to the field and on all 
corners which are along normally traveled roads. These signs can 
be a maximum of one-half mile [.80 kilometer] apart. The signs 
must contain the following information: Danger- field sprayed with 
(pesticide name). The field is safe for reentry on (date). 

Option 2: Flags used by aerial applicators when marking field 
areas that have been sprayed can be used for posting. Such flags 
must be at least four inches by eight feet [1 0.16 centimeters by 
2.438 meters]. The lettering on the flags must be fluorescent with a 
white background and must be easily readable. The signs must be 
dropped outside the field boundaries within fifty feet [15.24 meters] 
of all normal entrances to the field and all comers along normally 
traveled roads. These signs can be a maximum of one-fourth mile 
[.402 kilometer] apart along normally traveled roads. The signs 
must contain the following language: DANGER - KEEP OUT -
THIS FIELD SPRAYED WITH A PESTICIDE. BEFORE ENTRY, 
CONTACT (business name and J3ReFie telephone number). 

The business name and J3ReFie telephone number can be printed 
on the flag or, if the flag gives directions to refer to the attached 
cardboard, the business name and J3ReFie telephone number can 
be printed on the cardboard. 

Along with the lettering a skull and crossbones must be printed on 
the flag in a larger size than the largest lettering. The lettering for 
"Danger- Keep Out" must be at least three-fourths of an inch [1.905 
centimeters]. The lettering for the remaining wording must be at 
least three-eighths of an inch [.953 centimeter]. 

2. Storage. 

a. All pesticides, except bulk pesticides, shall be stored in their 
original container and in accordance with label recommendations. 
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All labels of stored pesticides shall be plainly visible. All pesticide 
containers must have a proper label affixed to them. 

b. All pesticides shall be stored in dry, well-ventilated spaces, and in 
a manner wfliet:t that will not endanger humans, animals, or the 
environment, nor contaminate food or feed through a release or 
escape. 

c. If a storage area contains a floor drain, it must be sealed or 
self-contained. 

d. Pesticide storage areas must be marked at all entrances. 

e. Label-specific safety eguipment for all pesticides stored must be 
available at the immediate storage site. 

t. Pesticides shall be secured in a manner to prevent children. 
unauthorized persons, or animals from gaining entry to the stored 
pesticides. 

3. Transportation. 

a. All pesticides, except bulk pesticides, shall be transported in their 
original containers. All pesticides must be transported in a secure 
manner to avoid breakage of containers, spills, or any other manner 
of contamination. 

b. Pesticides shall not be transported with foodstuffs, feed, or any 
other product or material so as to pose a hazard to humans, 
animals, or the environment. 

c. Equipment contaminated in the transportation of pesticides shall be 
cleaned and decontaminated prior to any other use. 

4. Disposal. 

a. Empty pesticide containers shall be stored in accordance with 
label recommendations and in a manner which will not endanger 
humans, animals, or the environment. 

b. Empty nonreturnable pesticide containers shall be triple-rinsed 
or equivalent on the day of their use. Secondary use of such 
containers which would endanger humans, animals, or the 
environment is prohibited. 
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c. Pesticide containers shall be disposed of in accordance with label 
directions and in a manner which will not endanger humans, 
animals, or the environment. 

History: Amended effective April 15, 1985; October 1, 1990; July 1, 1992; May 1, 
1994; March 1, 1996: March 1. 2003. 
General Autho1rity: NDCC 4-35-06 
Law lmplemen1ted: NDCC 4-35-06, 4-35-20 

60-03-01-07. Recordkeeping - Dealers and commercial and custom 
applicators and private applicators. 

1. Dealers. Every pesticide dealer shall keep separate, accurate, and 
complete records of all purchases and sales of restricted use pesticides 
and all pesticides used under section 18 pestieides and restricted use 
-pes-tiieides (emergency exemption) and section 24-c (special local 
needs) of FIFRA. The records shall include the following for each 
pesticide purchased or sold: 

a. Purchases. 

(1) Dealer's name and address. 

(2) Pesticide name. 

(3) Volume Quantity of pesticide. 

(4) Date pesticide was shipped or received. 

(5) Distributor's name (person from whom the pesticide was 
received). 

b. Sales. 

(1) Dealer's name and address and identification of person 
making the sale. 

(2) Name, address, certification number, and signature of private 
or commercial applicator. 

(3) Date of sale. 

(4) Trade name or common name and quantity of pesticide sold. 

(5) Running inventory by product. 

(6) Intended application site or crop of purcl=laser application for 
all pesticides used under section 18 pesticides of FIFRA. 
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2. Commercial and eustom applicators. Commercial and eustem 
applicators shall keep a record of all pesticide applications. A copy 
of the records must be provided to the client or the applicator must 
have on file a signed letter giving the applicator permission to keep the 
records for the client. The record shall include for each application: 

a. Name and address of the person for whom the pesticide was 
applied. 

b. Legal description of the land ... grain bin identification, railcar number, 
or other description of where the pesticide was applied. 

c. Pest or pests controlled. 

d. +ime Starting and completion time the pesticide was applied 
(month, day, year, and hour ef tAe day). 

e. Person who supplied the pesticide wRiet=t that was applied. 

f. Specific trade name of the pesticide applied and environmental 
protection agency registration number of the restricted tiSed 
pesticide that was applied. 

g. Direction and estimated velocity of the wind and the estimated 
temperature of the outdoor air at the time the pesticide was 
applied. This requirement shall not apply if a bait is used to attract 
the pest or pests or if the application is made indoors. 

h. Amount of pesticide used, including: 

(1) Pounds [kilograms] or gallons [liters] per acre [.40 hectare] of 
formulated product. 

(2) Percentage or pounds [kilograms] of active ingredient. 

(3) Pounds [kilograms] or gallons [liters] of tank mix applied per 
acre [.40 hectare]. 

i. Specific crops, commodities, and total acreage [hectarage] or other 
common identifying unit of measure to which the pesticide was 
applied. 

j. Description of equipment used in application. 

k. Certification number of applicator, if any, and signature . 

.!... Right-of-way applicators must record weather conditions and 
geographic location in two-hour increments. 
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m. Jhe registrant name that appears on the product label. 

3. Priva.te applicators. Private applicators shall keep a record of all 
restricted use pesticide applications. The records must include for 
each application: 

a. Legal description of the land, grain bin identification ffor fumigant 
or grain protectant applicationst, or other description of where the 
pesticide was applied. 

b. Time the pesticide was applied (month, day, year, hours of the day 
.smd hour). 

c. Specific trade name of the pesticide applied and environmental 
protection agency registration number of the restricted use 
pesticide that was applied. 

d. Amount of pesticide used, including: 

(1) Pounds [kilograms] or gallons [liters] per acre [.40 hectare] of 
formulated product. 

{2) Total amount of chemical applied. 

e. Specific crops, commodities, and total acreage [hectarage] or other 
c~ommon identifying unit of measure;- to which the pesticide was 
applied. 

f. Certification number of applicator, if any, and signature. 

Records made pursuant to this section shall be completed and made available for 
inspection on th1e day the pesticide is applied. 

History: Amencled effective October 1, 1990; May 1, 1994; March 1,1996: March 1. 
2003. 
General Autho1rity: NDCC 4-35-06 
Law lmplemen1ted: NDCC 4-35-06, 4-35-16 

60-03-01··08. Unlawful acts. Repealed effective March 1. 2003. 
The eommissiol'ler may, after opportuflity for a hearifl~, tal<e afly appropriate 
admiflistrative or judicial eflforcemeflt aetiofl a~aiflst afly peFSofl if the 
commissiofler 1:iflds that such persofl has committed afly of the follo't't'ifl~ 
aets, each of which is declared to be a violatiofl of this chapter: 

+. Made false or frauduleflt claims throu~h afly media, misrepresefltifl~ the 
effect of materials or methods to be utilized, or advertised a pesticide 
without refereflce to its classificatiofl. 
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2:- Made a 19estieide reeemmeRdatiefl, a19J91ieatiefl, er use iReeRsisteflt witl=l 
tl=le labeling er etl=ler restrietiefls 19reseribed by tl=le beard. 

& A19191ied materials kflevtfl by tl=le 19ersefl te be ineffeeti\·e er im19re19er. 

4:- 019erated faulty er uRsafe e~uiJ9meflt. 

5:- 019erated ifl a faulty, careless, er Regligeflt manRer. 

&. Neglected er, after Retiee, refused te eem19ly witl=l tl=le J9re·tisiefls ef Nertl=l 
Daketa CeRtury Cede el=la19ter 4 35 afld tl=lis el=laJ9ter, er ef aRy lavlful 
erder ef tl=le eemmissieRer. 

f.: Refused er Regleeted te kee19 afld maiRtaifl tl=le reeerds re~uired by tl=lis 
el=la19ter, er te mal<e re19erts ·.vl=lefl aRd as re~uired. 

&. Made false er frauduleflt reeerds, ifl·teiees, er re19erts. 

9:- Aided er abetted a certified er afl tmeertified 19ersefl te evade tl=le 
19revisiefls ef Nertl=l Dal<eta CentUF)' Cede el=la19ter 4 35 er tl=lis el=la19ter, 
er eeRSJ9ired witl=l suel=l a certified er uReertified 19ersen te evade tl=le 
J9revisiefls ef Nertl=l Daketa CefltUF)' Cede el=la19ter 4 35 er tl=lis el=la19ter. 

49:- KRewiRgly made false statemeflts duriflg er after afl iflSJ9eetien. 

4+. lmJ9erseRated aRy federal, state, eeuflty, er eity iflSJ9eeter er efiieial. 

42:- Distributed afly restricted use 19estieide te aRy 19ersen WRe is re~uired 
by lav.· er regulatiefls 19remulgated Uflder sueR law te be certified te 
use er J9Urel=lase suel=l restricted use 19estieides uRiess suel=l 19ersefl er 
sueR 19erseR's ageRt te v;l=lem distributiefl is made is certified te use er 
J9Urel=lase tRat kind ef restricted use 19estieide. 

4& Beugl=lt, used, er su19ervised tl=le use ef aRy restricted use 19estieide 
witReut first eemJ91Yiflg witl=l tl=le eertifieatien re~uiremeflts ef NertR 
Dal<eta CeRtury Cede el=la19ter 4 35, Uflless etl=leFWise e:>Eem19ted 
tRerefrem. 

4+. Refused er Regleeted te 19est fields as re~uired by tRe label er as 
re~uired by tl=lis el=la19ter. 

45:- Refused er Regleeted te iRferm farm eJ9eraters ef tl=le J9estiflg 
re~uiremeflt as re~uired by tRis el=la19ter. 

History: Amended effective Oeteber 1, 1990; May 1, 1994. 
General Authority: NDCC 4 35 06 
Law Implemented: NDCC 4 35 15, 4 35 24 
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60-03-01 .. 09. Reports of pesticide accidents. Any person who is involved 
in or causes a pesticide accident that results in URFeaseRable adverse effects 
on animals or 1the environment shall file a report to the commissioner withift 
t'weRty feuF !=leurs by letteF eF telepl=lefle (328 2232) tl=le fellewiflS iflfeFfflatiefl. The 
report must be rnade within twenty-four hours after the accident. The report may 
be filed by letter. telephone. or electronic mail at the address or number identified 
in subsection 4 t:>f section 60-01-01-01. The report must contain: 

1. The name of the pesticide. 

2. The amount of pesticide or tank mix, or both. 

3. The !location of the pesticide accident. 

4. The time of accident (month, day, year, and hour ef tl=le day). 

5. The direction and estimated velocity of the wind and estimated 
temperature at the time of the accident, if outdoors. 

6. Actio~ns taken to remedy the adverse effects on l=lufflafls, animals-;- and 
the e~nvironment. · 

History: Effective February 1, 1982; amended effective March 1, 1996: March 1, 
2003. 
General Autho1rity: NDCC 4-35-21 
Law lmplemen1ted: NDCC 4-35-21 

60-03-01 .. 10. Registration, paekaging, repaekaging, storage, and 
transportation Labeling and relabeling of bulk pesticides for eaeh business 
loeation. 

1. Registration Establishment number requirements. 

87 Afly peFsefl tl=lat Fepaeltases bulk pestieides fflust l=la¥e afl 
eflviFOFlfflefltal proteetiefl a~efley establishffleflt FlUfflbeF. 

b:- Any person that fflakes produces a ~ mixture of any quantity 
of pesticide, to be applied by another person, and holds the 
·"""'* mixture in inventory, must have an environmental protection 
agency establishment number. 

The person making the~ mixture must supply the person applying the 
~mixture with end-use labeling for each pesticide in the ~ mixture. 
The end-use labeling must have the facilities establishment number 
printed on it. 

e:- 2. The environmental protection agency establishment number and 
end-use labeling must be attached to bulk pesticide storage tanks. 
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d:- 3. The environmental protection agency establishment number aftd ... 
end-use labeling. and quantity of pesticide repackaged must 
accompany or be attached to the mobile bulk pesticide container. 

e:- 4. Any person that custom blends any quantity of pesticide to be applied 
by another person must ensure that end-use labeling for all pesticides 
in the blend accompanies the blend to the point of end use. No 
establishment number is required for the blending facilities. 

-2-:- Sterage and transpertatien. 

&:- Tl'le traf'ls~ertatief'l aFJd sterage ef all bulk ~esticides must be if'l 
cem~liaFJce ·uitl'l tl'le maf'lufacturer's label reejuiremef'lts. 

b:- Tl'le traf'ls~eftatief'l ef bulk pesticides must meet all a~plicable 
staFJdarels ef state aFJd Uf'lited States de~artmef'lt ef traf'ls~ertatief'l 
rules aFJd regulatief'ls. 

e:- Bulk ~esticide sterage ceFJtaiFJers must be made ef materials af'ld 
se cef'lstructed te be cem~atible witl'l ti'le ~esticide stared aFJd tl'le 
ceFJditief'ls ef sterage, iFJcludiFig a fly s~ecifieatief'ls tl'lat may a~~ear 
eFJ tl'le ~esticide labels af'ld labelif'lg. 

d:- Bull< sterage ceFJtaif'lers aFJd leadif'lg areas must be ceFJstructed aFJd 
lecated eFJ a site if'l a maf'lf'ler se that ~esticides \Viii FJet ceFJtamiFJate 
streams aFJd ·.vater su~~lies. 

e:- All ~ermaf'lef'lt bull< sterage ceFJtaif'lers must be eejui~~ed witl'l a 
leckif'lg witl'ldrawal val·vre er must be stared if'l a secure lecl<ed area. 
Tl'le valves er sterage area must be leclted durif'lg FleFJbusiFJess 
heurs. 

f.. Bull< ~esticide sterage ceFJtaiFJers that are geif'lg te be refilled ·.vith a 
differef'lt ~esticide must be cleaFJed aFJd rif'lsed accerdif'lg te betl'l the 
re~ackager's aFJd maFJufacturer's agreed u~ef'l writtef'l iFJstructieFJs 
af'ld all fermer labelif'lg must be reme~·ed. 

& Liquid bulk pesticides. 

&:- Outdeer sterage: 

f47 liejuid bull< ~esticide sterage ceFJtaif'lers must be ef'l a site 
which has aFJ additieFJal ceFJtaiFJmeFJt structure. The structure 
must be ceFJstrueted ef sufficief'lt size aFJd material, a~~rmted 
by the ~esticide registraf'lt, se as te ceFJtaiFI aFJy s~illed er 
discharged materials. Afly eutdeer liejuid bulk ~esticide 
sterage facili~· ceFJstrueted after JuFJe 5, 1992, must ha·vre 
a ceFJtaiFJmeFJt capacity ef a mif'limum ef eFJe huf'ldred 
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t\veRfJ' fi\'e ~ereeRt ef tlie siR~Ie la~est bull< ~estieiele 
stera~e eeRtaiRer. 

(27 CeRtamiRate€1 raiRvtater must be eellecte€1 witliiR tliis 
structure. RaiR'i•'8ter aR€1 eeRtamiRate€1 FaiRwater eaRRet 
aeeumulate beyeR€1 t\'leRty five ~ereeRt ef tlie seeeRelaf)· 
eeRtaiRmeRt's ea~aeity er seveR €lays, ·.vliieliever eemes 
first=. 

!7: IIReleer stera~e. Liqui€1 bull< ~estieiele steFB~e faeilities leeate€1 
'ff'itliiR aR eRelese€1 strueture must be eR a site wliieli lias 
l:tR aelelitieRal eeRtaiRmeRt structure. Tlie structure must be 
eeRstruete€1 ef suffieieRt size aR€1 material, a~~reve€1 by tlie 
j3estieiele re~istraRt, se as te eeRtaiR aRy s~ille€1 er eliselia~e€1 
i'l'laterials. ARy iReleer liqui€1 bulk ~estieiele steFB~e faeility· must 
have a ea~aeity ef a miRimum ef eRe liuRelre€1 teR ~ereeRt ef tlie 
1siR~Ie la~est bull< ~estieiele stera~e eeRtaiRer. 

4:- ~bttlk pesticides. 

8:' Outeleer steFB~e faeilities: 

·Eft BuU< elf)' ~estieiele steFB~e faeilities must lia·ve a six iReli 
[16.24 eeRtimeter] lii~li eurb as BR aelelitieRal eeRtaiRmeRt 
strueture. Ne steFB~e eeRtaiRer may be ~laee€1 eleser tliaR 
tliree feet [91.44 eeRtimeters] frem tlie eurb. Exee~t eluriRQ 
leaeliRg, stere€1 elf)' bulk ~estieiele must be eevere€1 by a reef 
er tar~auliR tliat will exeluele ~reei~itatieR frem tlie ~estieiele. 
SteFBge eeRtaiRers must be ~laee€1 eR a eeRerete er etlier 
im~ervieus surfaee€1 fleer, eR ~allets er eR a raise€1 ~latferm 
te ~re·teRt water frem eefltactiRQ tlie ~estieiele. 

·(2}- CeRtamiflate€1 raifl\'•'8teF must be eellecte€1 witliiR tliis 
structure. RaiRwater afl€1 eeRtamiRate€1 FaiRwater eaRRet 
aeeumulate beyeR€1 bveRP,' five ~ereeRt ef tlie seeeRelary 
eeRtaiRmeRt's ea~aeity er seveR €lays, wliieliever eemes 
fifst:. 

!7: ~Releer storage faeilities. Sterage faeilities leeate€1 iR aR eRelese€1 
~~tructure must liave a miRimum ef a six iReli [16.24 eeRtimeter] 
eurb as BR aelelitieflal eeRtaiRmeRt strueture. Ne steFB~e eeRtaiRer 
t,ay be ~laeeet eleser tliaR tliree feet (91.44 eeRtimeters] frem tlie 
curb, exee~t wliere tlie eurb is aeljaeeRt te a faeility wall. 

5:- Pfoflibitiens. 

8:' :rt;e traRsfer ef bull< ~estieieles must be uReler tlie eeRtrel ef tlie 
f'e~ael<ager. FilliRQ er refilliRQ ef eeRtaiRers is ~reliibiteet uRiess 
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they aFe eapable ef heleiA~, iA uAei·tieee quaAtities, the eapaeity 
as speeifiee by the eAviroAFFieAtal proteetieA a~eAey. 

-IT. Bulk pestieiee steFS~e eeAtaiAeFS Fflay Aet be plaeee uAeeF~rouAe. 

e:- Repaeka~iA~ at aAy leeatieA that eees Aet have aA eA'tiroAFFieAtal 
proteetieA a~eAey proeueeF establishffleAt AUFFibeF is prohibited 
exeept as pro·tieee iA this subeivisieA. Repael<a~iA~ bulk 
pestieiees at aA eAe use site, sueh as a faFFFI eF field, whieh 
eees Aet have aA eAviFeAFFieAtal proteetieA a~eAey proeueeF 
establishffleAt AUFFibeF eaA eAiy be peFfeFFFiee by a bull< pestieiee 
retaileF. 

6:- Repaeka~iA~ ef pestieiees witheut the wFitteA a~FeeffleAt ef the 
FflaAufaetuFiA~ eeFFipaAy is prohibited. 

e: Repaeka~iA~ iAte iFFipFepeFiy labeled eeAtaiAeFS is pFehibitee. 

f:. Repael<a~iA~ iAte eeAtaiAeFs Aet eesi~Aatee as reusable by the 
ehefflieal aAe eeAtaiAeF FFISAufaetureF is prohibited. 

~ GeAtaiAeFS usee feF repael<a~iA~ FFIUst na·te a eapaeity as 
speeifiee by the eAviFeAFFieAtal proteetieA a~eAey eF Fepaeka~iA~ 
is proRibitee. 

fl:- Repaeka~iA~ feF resale fFem a AeApeFmaAeAt bulk steFS~e 
eeAtaiAeF is pFeRibitee except as pFe'l·ieee iA tRis subeivisieA. Bull< 
pestieiees eaA be Fepael<a~ee at aA eAe use site, sueR as a faFm 
eF field, fFem a AeApeFmaAeAt bulk steFS~e eeAtaiAeF pro·tieee it is 
filled from a peFFFiaAeAt bulk steFS~e eeAteiAeF at a bulk pestieiee 
retaileF's establisRmeAt eF tRe pestieiee re~istFaAt's esteblishffleAt. 

History: Effective April15, 1985; amended effective October 1, 1990; July 1, 1992; 
May 1, 1994; January 1, 1997: March 1. 2003. 
General Authority: N DCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-15, 4-35-20 

60-03-01-11. Storage and transportation of bulk pesticides . 

.1,. The transportation and storage of all bulk pesticides must be in 
compliance with the manufacturer's reguirements. 

2. The transportation of bulk pesticides must meet all applicable 
standards of state and United States department of transportation rules 
and regulations. 

3. A bulk pesticide storage containers must be made of materials and 
so constructed to be compatible with the pesticide stored and the 
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conditions of storage. including any specifications that may appear on 
the pesticide labels and labeling. 

4. A bulk storage container and loading areas must be constructed and 
located on a site in a manner so that pesticides will not contaminate 
streatms and water supplies. 

5. A permanent bulk storage container must be equipped with a locking 
withdrawal valve or must be stored in a secure locked area. The valves 
or storage area must be locked during nonbusiness hours or while 
unattended. 

6. A bulk pesticide storage container that are going to be refilled with a 
different pesticide must be cleaned and rinsed according to both the 
repackager's and manufacturer's agreed-upon written instructions and 
all former labeling must be removed. 

7. An outdoor permanent containment area must be constructed of 
sufficient size and material so as to contain any spilled or discharged 
mate1rials. Minimum containment capacity shall be one hundred 
twenty-five percent of the single largest bulk pesticide storage 
container. or sufficient to recover and contain a volume of a four-inch 
rainfall. whichever is greater . 

.§... An indoor permanent containment area located within an enclosed 
structure must be constructed of sufficient size and material to contain 
gny_spilled or discharged materials. and approved by the pesticide 
regis.trant. Minimum containment capacity shall be one hundred ten 
perc19nt of the single largest bulk pesticide storage container. 

History: Effective March 1. 2003. 
General Autho1rity: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06. 4-35-15 

60-03-01-12. Packaging and repackaging requirements for liquid or dry 
bulk pesticide!; . 

.1. A person must obtain a repackaging agreement from the registrant prior 
to repackaging liquid or dry bulk pesticides. 

2. Must be performed at a facility with an environmental protection agency 
establishment number. 

3. Must use meters or scales. or both. compatible with the pesticide being 
repackaged. 

4. Must be done in a permanent containment area with a primary shutoff 
valvt3 or switch within immediate reach of the person who is engaged in 
the repackaging operation. 
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5. An operational area must be kept clean of clutter and not used as a 
storage area for items not immediately used for repackaging. 

6. A spill kit must be located within fifty feet of an operational area. 

7. Clean up of any spilled pesticide-containing materials must be 
performed immediately after the occurrence and reported according to 
local. state. and federal guidelines. 

8. A pesticide or pesticide-containing material must be contained either 
by the permanent containment area itself or drained. pumped. or 
transferred to an additional impermeable. aboveground holding tank or 
reservoir until utilized or disposed of in compliance with applicable local. 
state. and federal laws. The holding tank or reservoir must be suitably 
constructed to prevent the release of pesticides or pesticide-containing 
materials to the environment. 

History: Effective March 1. 2003. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06. 4-35-15. 4-35-20 

60-03-01-13. Prohibitions. No person may: 

.1.. Package or repackage into a container unless the container is capable 
of holding. in undivided quantities. the capacity as specified by the 
environmental protection agency. 

2. Place bulk pesticide storage containers underground. 

3. Repackage into improperly labeled containers is prohibited. 

4. Repackage into containers not designated as reusable by the registrant 
and container manufacturer is prohibited. 

History: Effective March 1. 2003. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06. 4-35-15. 4-35-20 
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