




















































































































































































































































































































































































































































site and requires the consumer to acknowledge receipt 
of the notice as a necessary step to obtaining a 
particular insurance product or service; or 

(4) For an isolated transaction with a consumer, such as 
the licensee providing an insurance quote or selling 
the consumer travel insurance, posts the notice and 
requires the consumer to acknowledge receipt of the 
notice as a necessary step to obtaining the 
particular insurance product or service. 

b. Examples of unreasonable expectation of actual notice. A 
licensee may not, however, reasonably expect that a 
consumer will receive actual notice of its privacy 
policies and practices if it: 

(1) Only posts a sign in its office or generally 
publishes advertisements of its privacy policies and 
practices; or 

(2) Sends the notice via electronic mail to a consumer 
who does not obtain an insurance product or service 
from the licensee electronically. 

3. Annual notices only. A licensee may reasonably expect that a 
customer will receive actual notice of the licensee•s annual 
privacy notice if: 

a. The customer uses the licensee•s web site to access 
insurance products and services electronically and agrees 
to receive notices at the web site and the licensee posts 
its current privacy notice continuously in a clear and 
conspicuous manner on the web site; or 

b. The customer has requested that the licensee refrain from 
sending any information regarding the customer 
relationship, and the licensee•s current privacy notice 
remains available to the customer upon request . 

4. Oral description of notice insufficient. A licensee may not 
provide any notice required by this rule solely by orally 
explaining the notice, either in person or over the telephone. 

5. Retention or accessibility of notices for customers . 

a. For customers only, a licensee shall provide the initial 
notice required by subdivision a of subsection 1 of 
section 45-14-01-05, the annual notice required by 
subsection 1 of section 45-14-01-06, and the revised 
notice required by section 45-14-01-09 so that the 
customer can retain them or obtain them later in writing 
or, if the customer agrees, electronically. 
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b. Examples of retention or accessibility. A licensee 
provides a privacy notice to the customer so that the 
customer can retain it or obtain it later if the licensee: 

(1) Hand delivers a printed copy of the notice to the 
customer; 

(2) Mails a printed copy of the notice to the last-known 
address of the customer; or 

(3) Makes its current privacy notice available on a web 
site or a link to another web site for the customer 
who obtains an insurance product or service 
electronically and agrees to receive the notice at 
the web site. 

6. Joint notice with other financial institutions. A licensee 
may provide a joint notice from the licensee and one or more 
of its affiliates or other financial institutions, as 
identified in the notice, as long as the notice is accurate 
with respect to the licensee and the other institutions. A 
licensee may also provide a notice on behalf of another 
financial institution. 

7. Joint relationships. If two or more consumers jointly obtain 
an insurance product or service from a licensee, the licensee 
may satisfy the initial, annual, and revised notice 
requirements of subsection 1 of section 45-14-01-05, 
subsection 1 of section 45-14-01-06, and subsection 1 of 
section 45-14-01-09, respectively, by providing one notice to 
those consumers jointly. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-11. Limits on disclosure of nonpublic personal financial 
information to nonaffiliated third parties. 

1. a. Conditions for disclosure. Except as otherwise authorized 
in this rule, a licensee may not, directly or through any 
affiliate, disclose any nonpublic personal financial 
information about a consumer to a nonaffiliated third 
party unless: 

(1) The licensee has provided to the consumer an initial 
notice as required under section 45-14-01-05; 

(2) The licensee has provided to the consumer an opt out 
notice as required in section 45-14-01-08; 
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(3) The licensee has given the consumer a reasonable 
opportunity, before it discloses the information to 
the nonaffiliated third party, to opt out of the 
disclosure; and 

(4) The consumer does not opt out. 

b. Opt out definition. Opt out means a direction by the 
consumer that the licensee not disclose nonpublic personal 
financial information about that consumer to a 
nonaffiliated third party, other than as permitted by 
sections 45-14-01-14, 45-14-01-15, and 45-14-01-16. 

c. Examples of reasonable opportunity to opt out. A licensee 
provides a consumer with a reasonable opportunity to opt 
out if: 

(1) By mail. The licensee mails the notices required in 
subdivision a to the consumer and allows the consumer 
to opt out by mailing a form, calling a toll-free 
telephone number, or any other reasonable means 
within thirty days from the date the licensee mailed 
the notices. 

(2) By electronic means. A customer opens an on-line 
account with a licensee and agrees to receive the 
notices required in subdivision a electronically, and 
the licensee allows the customer to opt out by any 
reasonable means within thirty days after the date 
that the customer acknowledges receipt of the notices 
in conjunction with opening the account. 

(3) Isolated transaction with consumer. For an isolated 
transaction such as providing the consumer with an 
insurance quote, a licensee provides the consumer 
with a reasonable opportunity to opt out if the 
licensee provides the notices required in 
subdivision a at the time of the transaction and 
requests that the consumer decide, as a necessary 
part of the transaction, whether to opt out before 
completing the transaction . 

. 2. Application of opt out to all consumers and all nonpublic 
personal financial information. 

a. A licensee shall comply with this section, regardless of 
whether the licensee and the consumer have established a 
customer relationship. 

b. Unless a licensee complies with this section, the licensee 
may not, directly or through any affiliate, disclose any 
nonpublic personal financial information about a consumer 
that the licensee has collected, regardless of whether the 
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licensee collected it before or after receiving the 
direction to opt out from the consumer. 

3. Partial opt out. A licensee may allow a consumer to select 
certain nonpublic personal financial information or certain 
nonaffiliated third parties with respect to which the consumer 
wishes to opt out. 

History: Effective December 1. 2001. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 26.1-02-27 

45-14-81-12. limits on redisclosure and reuse of nonpublic 
personal financial information. 

1. a. Information the licensee receives under an exception. If 
a licensee receives nonpublic personal financial 
information from a nonaffiliated financial institution 
under an exception in section 45-14-01-05 or 45-14-01-16. 
the licensee's disclosure and use of that information is 
limited as follows: 

(1) The licensee may disclose the information to the 
affiliates of the financial institution from which 
the licensee received the information; 

(2) The licensee may disclose the information to its 
affiliates. but the licensee's affiliates may. in 
turn. disclose and use the information only to the 
extent that the licensee may disclose and use the 
information; and 

(3) The licensee may disclose and use the information 
pursuant to an exception in section 45-14-01-15 or 
45-14-01-16. in the ordinary course of business to 
carry out the activity covered by the exception under 
which the licensee received the information. 

b. Example. If a licensee receives information from a 
nonaffiliated financial institution for claims settlement 
purposes. the licensee may disclose the information for 
fraud prevention. or in response to a properly authorized 
subpoena. The licensee may not disclose that information 
to a third party for marketing purposes or use that 
information for its own marketing purposes. 

2. a. Information a licensee receives outside of an exception. 
If a licensee receives nonpublic personal financial 
information from a nonaffiliated financial institution 
other than under an exception in section 45-14-01-15 or 
45-14-01-16. the licensee may disclose the information 
only: 
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(1) To the affiliates of the financial institution from 
which the licensee received the information; 

(2) To its affiliates. but its affiliates may. in turn. 
disclose the information only to the extent that the 
licensee may disclose the information; and 

(3) To any other person. if the disclosure would be 
lawful if made directly to that person by the 
financial institution from which the licensee 
received the information. 

b. Example. If a licensee obtains a customer list from a 
nonaffiliated financial institution outside of the 
exceptions in section 45-14-01-15 or 45-14-01-16: 

(1) The licensee may use that list for its own purposes; 
and 

(2) The licensee may disclose that list to another 
nonaffiliated third party only if the financial 
institution from which the licensee purchased the 
list could have lawfully disclosed the list to that 
third party. That is. the licensee may disclose the 
list in accordance with the privacy policy of the 
financial institution from which the licensee 
received the list. as limited by the opt out 
direction of each consumer whose nonpublic personal 
financial information the licensee intends to 
disclose. and the licensee may disclose the list in 
accordance with an exception in section 45-14-01-15 
or 45-14-01-16. such as to the licensee's attorneys 
or accountants. 

3. Information a licensee discloses under an exception. If a 
licensee discloses nonpublic personal financial information to 
a nonaffiliated third party under an exception in section 
45-14-01-15 or 45-14-01-16. the third party may disclose and 
use that information only as follows: 

a. The third party may disclose the information to the 
licensee's affiliates; 

b. The third party may disclose the information to its 
affiliates. but its affiliates may. in turn. disclose and 
use the information only to the extent that the third 
party may disclose and use the information; and 

c. The third party may disclose and use the information 
pursuant to an exception in section 45-14-01-15 or 
45-14-01-16 in the ordinary course of business to carry 
out the activity covered by the exception under which it 
received the information. 
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4. Information a licensee discloses outside of an exception. If 
a licensee discloses nonpublic personal financial information 
to a nonaffiliated third party other than under an exception 
in section 45-14-01-15 or 45-14-01-16, the third party may 
disclose the information only: 

a. To the licensee's affiliates; 

b. To the third party's affiliates, but the third party's 
affiliates, in turn, may disclose the information only to 
the extent the third party can disclose the information; 
and 

c. To any other person, if the disclosure would be lawful if 
the licensee made it directly to that person. 

H;story: Effective December 1, 2001. 
General Author;ty: NDCC 28-32-02 
law Implemented: NDCC 26.1-02-27 

45-14-81-13. L;m;ts on shar;ng account number ;nformat;on for 
market;ng purposes. 

1. General proh;b;t;on on d;sclosure of account numbers. A 
licensee shall not, directly or through an affiliate, 
disclose, other than to a consumer reporting agency, a policy 
number or similar form of access number or access code for a 
consumer's policy or transaction account to any nonaffiliated 
third party for use in telemarketing, direct mail marketing, 
or other marketing through electronic mail to the consumer. 

2. Exceptions. Subsection 1 does not apply if a licensee 
discloses a policy number or similar form of access number or 
access code: 

a. To the licensee's service provider solely in order to 
perform marketing for the licensee's own products or 
services, as long as the service provider is not 
authorized to directly initiate charges to the account; 

b. To a licensee who is a producer solely in order to perform 
marketing for the licensee's own products or services; or 

c. To a participant in an affinity or similar program when 
the participants in the program are identified to the 
customer when the customer enters into the program. 

3. Examples. 

a. Policy number. A policy number, or similar form of access 
number or access code, does not include a number or code 
in an encrypted form, as long as the licensee does not 
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provide the recipient with a means to decode the number or 
code. 

b. Policy or transaction account. For the purposes of this 
section, a policy or transaction account is an account 
other than a deposit account or a credit card account. A 
policy or transaction account does not include an account 
to which third parties cannot initiate charges. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-81-14. Exception to opt out requirements for disclosure of 
nonpublic personal financial information for service providers and joint 
marketing. 

1. General rule. 

a. The opt out requirements in sections 45-14-01-08 and 
45-14-01-11 do not apply when a licensee provides 
nonpublic personal financial information to a 
nonaffiliated third party to perform services for the 
licensee or functions on the licensee•s behalf, if the 
licensee: · 

(1) Provides the initial notice in accordance with 
section 45-14-01-05; and 

(2) Enters into a contractual agreement with the third 
party that prohibits the third party from disclosing 
or using the information other than to carry out the 
purposes for which the licensee disclosed the 
information, including use under an exception in 
section 45-14-01-15 or 45-14-01-16 in the ordinary 
course of business to carry out those purposes. 

b. Example. If a licensee discloses nonpublic personal 
financial information under this section to a financial 
institution with which the licensee performs joint 
marketing, the licensee•s contractual agreement with that 
institution meets the requirements of paragraph 2 of 
subdivision a if it prohibits the institution from 
disclosing or using the nonpublic personal financial 
information except as necessary to carry out the joint 
marketing or under an exception in section 45-14-01-15 or 
45-14-01-16 in the ordinary course of business to carry 
out that joint marketing. 

2. Service may include joint marketing. The services a 
nonaffiliated third party performs for a licensee under 
subsection 1 may include marketing of the licensee•s own 
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products or services or marketing of financial products or 
services offered pursuant to joint agreements between the 
licensee and one or more financial institutions. 

3. Def;n;t;on of jo;nt agreement. For purposes of this section, 
"joint agreement" means a written contract pursuant to which a 
licensee and one or more financial institutions jointly offer, 
endorse, or sponsor a financial product or service. 

H;story: Effective December 1, 2001. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-15. Except;ons to not;ce and opt out requ;rements for 
d;sclosure of nonpubl;c personal f;nanc;al ;nformat;on for process;ng 
and serv;c;ng transact;ons. 

1. Exceptions for processing transactions at consumer's request. 
The requirements for initial notice in subdivision b of 
subsection 1 of section 45-14-01-05, the opt out in sections 
45-14-01-08 and 45-14-01-11, and service providers and joint 
marketing in section 45-14-01-14 do not apply if the licensee 
discloses nonpublic personal financial information as 
necessary to effect, administer, or enforce a transaction that 
a consumer requests or authorizes, or in connection with: 

a. Servicing or processing an insurance product or service 
that a consumer requests or authorizes; 

b. Maintaining or servicing the consumer's account with a 
licensee, or with another entity as part of a private 
label credit card program or other extension of credit on 
behalf of such entity; 

c. A proposed or actual securitization, secondary market 
sale, including sales of servicing rights, or similar 
transaction related to a transaction of the consumer; 

d. Reinsurance or stop-loss or excess loss insurance; or 

e. Informing a policyholder or the policyholder's producer or 
broker with respect to a claim asserted by, or paid to, a 
consumer under the policy and servicing and processing 
such claim. 

2. "Necessary to effect, administer, or enforce a transaction• 
means that the disclosure is: 

a. Required, or is one of the lawful or appropriate methods, 
to enforce the licensee's rights or the rights of other 
persons engaged in carrying out the financial transaction 
~r providing the product or service; or 
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b. Required, or is a usual, appropriate, or acceptable 
method: 

(1) To carry out the transaction or the product or 
service business of which the transaction is a part, 
and record, service, or maintain the consumer's 
account in the ordinary course of providing the 
insurance product or service; 

(2) To administer or service benefits or claims relating 
to the transaction or the product or service business 
of which it is a part; 

(3) To provide a confirmation, explanation, statement, or 
other record of the transaction, or information on 
the status or value of the insurance product or 
service to the consumer or the consumer's producer or 
a policyholder or the policyholder's agent, producer, 
or broker with respect to a claim asserted by, or 
paid to, a consumer under a policy; 

(4) To accrue or recognize incentives or bonuses 
associated with the transaction that are provided by 
a licensee or any other party; 

(5) To underwrite insurance at the consumer's request or 
for any of the following purposes as they relate to a 
consumer's insurance or the policyholder's insurance: 
account administration, reporting, investigating or 
preventing fraud or material misrepresentation, 
processing premium payments, processing, adjusting, 
paying, and settling insurance claims, administering 
insurance benefits including utilization review 
activities, participating in research projects or as 
otherwise required o.r specifically permitted by 
federal or state law; or 

(6) In connection with: 

(a) The authorization, settlement, billing, 
processing, clearing, transferring, reconciling, 
or collection of amounts charged, debited, or 
otherwise paid using a debit, credit, or other 
payment card, check or account number, or by 
other payment means; 

(b) The transfer of receivables, accounts, or 
interests therein; or 
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(c) The audit of debit, credit, or other payment 
information. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 26.1-02-27 

45-14-81-16. Other exceptions to notice and opt out requirements 
for disclosure of nonpublic personal financial information. 

1. Exceptions to opt out requirements. The requirements for 
initial notice to consumers in subdivision b of subsection 1 
of section 45-14-01-05, the opt out in sections 45-14-01-08 
and 45-14-01-11, and service providers and joint marketing in 
section 45-14-01~14 do not apply when a licensee discloses 
nonpublic personal financial information: 

a. With the consent or at the direction of the consumer, 
provided that the consumer has not revoked the consent or 
direction; 

b. (1) To protect the confidentiality or security of a 
licensee's records pertaining to the consumer, 
service, product, or transaction; 

(2) To protect against or prevent actual or potential 
fraud or unauthorized transactions; 

(3) For required institutional risk control or for 
resolving consumer disputes or inquiries; 

(4) To persons holding a legal or beneficial interest 
relating to the consumer; or 

(S) To persons acting in a fiduciary or representative 
capacity on behalf of the consumer; 

c. To provide information to insurance rate advisory 
organizations, guaranty funds or agencies, agencies that 
are rating a licensee, persons that are assessing the 
licensee's compliance with industry standards, and the 
licensee's attorneys, accountants, and auditors; 

d. To the extent specifically permitted or required under 
other provisions of law and in accordance with the federal 
Right to Financial Privacy Act of 1978 [12 U.S.C. 3401 
et seq.], to law enforcement agencies including the 
federal reserve board, office of the comptroller of the 
currency, federal deposit insurance corporation, office of 
thrift supervision, national credit union administration, 
the securities and exchange commission, the secretary of 
the treasury, with respect to 31 U.S.C. chapter 53, 
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e. 

subchapter II (records and reports on monetary instruments 
and transactions) and 12 U.S.C. chapter 21 (financial 
recordkeeping), a state insurance authority, and the 
federal trade commission, self-regulatory organizations, 
or for an investigation on a matter related to public 
safety; 

(1) To a consumer reporting agency in accordance with the 
federal Fair Credit Reporting Act [15 u.s.c. 1681 
et seq.]; or 

(2) From a consumer report reported by a consumer 
reporting agency; 

f. In connection with a proposed or actual sale, merger, 
transfer, or exchange of all or a portion of a business or 
operating unit if the disclosure of nonpublic personal 
financial information concerns solely consumers of the 
business or unit; 

g. (1) To comply with federal, state, or local laws, rules, 
and other applicable legal requirements; 

(2) To comply with a properly authorized civil, criminal, 
or regulatory investigation, or subpoena or summons 
by federal, state, or local authorities; or 

(3) To respond to judicial process or government 
regulatory authorities having jurisdiction over a 
licensee for examination, compliance, or other 
purposes as authorized by law; or 

h. For purposes related to the replacement of a group benefit 
plan, a group health plan, a group welfare plan, or a 
workers• compensation plan. 

2. Example of revocation of consent. A consumer may revoke 
consent by subsequently exercising the right to opt out of 
future disclosures of nonpublic personal information as 
permitted under subsection 6 of section 45-14-01-08. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-17. When authorization required for disclosure of 
nonpublic personal health information. 

1. A licensee shall not disclose nonpublic personal health 
information about a consumer or customer unless an 
authorization is obtained from the consumer or customer whose 
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nonpublic personal health information is sought to be 
disclosed. 

2. Nothing in this section shall prohibit, restrict, or require 
an authorization for the disclosure of nonpublic personal 
health information by a licensee for the performance of the 
following insurance functions by or on behalf of the licensee 
or its affiliate: claims administration; claims adjustment 
and management; detection, investigation, or reporting of 
actual or potential fraud, misrepresentation, or criminal 
activity; underwriting; policy placement or issuance; loss 
control; ratemaking and guaranty fund functions; reinsurance 
and excess loss insurance; risk management; case management; 
disease management; quality assurance; quality improvement; 
performance evaluation; provider credentialing verification; 
utilization review; peer review activities; actuarial, 
scientific, medical, or public policy research; grievance 
procedures; internal administration of compliance, managerial, 
and information systems; policyholder service functions; 
auditing; reporting; data base security; administration of 
consumer disputes and inquiries; external accreditation 
standards; the replacement of a group benefit plan or workers• 
compensation policy or program; activities in connection with 
a sale, merger, transfer, or exchange of all or part of a 
business or operating unit; any activity that permits 
disclosure without authorization pursuant to the federal 
Health Insurance Portability and Accountability Act privacy 
rules promulgated by the United States department of health 
and human services; disclosure that is required, or is one of 
the lawful or appropriate methods, to enforce the licensee's 
rights or the rights of other persons engaged in carrying out 
a transaction or providing a product or service that a 
consumer requests or authorizes; and any activity otherwise 
permitted by law, required pursuant to governmental reporting 
authority, or to comply with legal process. Additional 
insurance functions may be · added with the approval of the 
commissioner to the extent they are necessary for appropriate 
performance of insurance functions and are fair and reasonable 
to the interest of consumers. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-81-18. Authorizations. 

1. A valid authorization to disclose nonpublic personal health 
information pursuant to sections 45-14-01-17 through 
45-14-01-21 shall be in written or electronic form and shall 
contain all of the following: 
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a. The identity of the consumer or customer who is the 
subject of the nonpublic personal health information; 

b. A general description of the types of nonpublic personal 
health information to be disclosed; 

c. General descriptions of the parties to whom the licensee 
discloses nonpublic personal health information. the 
purpose of the disclosure. and how the information will be 
used; 

d. The signature of the consumer or customer who is the 
subject of the nonpublic personal health information or 
the individual who is legally empowered to grant authority 
and the date signed; and 

e. Notice of the length of time for which the authorization 
is valid and that the consumer or customer may revoke the 
authorization at any time and the procedure for making a 
revocation. 

2. An authorization pursuant to sections 45-14-01-17 through 
45-14-01-21 shall specify a length of time for which the 
authorization shall remain valid. which in no event shall be 
for more than twenty-four months. 

3. A consumer or customer who is the subject of nonpublic 
personal health information may revoke an authorization 
provided pursuant to sections 45-14-01-17 through 45-14-01-21 
at any time. subject to the rights of an individual who acted 
in reliance on the authorization prior to notice of the 
revocation. 

4. A licensee shall retain the authorization or a copy thereof in 
the record of the individual who is the subject of nonpublic 
personal health information. 

History: Effective December 1. 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-81-19. Authorization request delivery. A request for 
authorization and an authorization form may be delivered to a consumer 
or a customer as part of an opt out notice pursuant to section 
45-14-01-10. provided that the request and the authorization form are 
clear and conspicuous. An authorization form is not required to be 
delivered to the consumer or customer or included in any other notices 
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unless the licensee intends to disclose protected health information 
pursuant to subsection 1 of section 45-14-01-17. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-29. Relationship to federal rules. Irrespective of 
whether a licensee is subject to the federal Health Insurance 
Portability and Accountability Act privacy rule as promulgated by the 
United States department of health and human services [45 CFR 
subtitle A, subchapter C, part 160] (the "federal rule"), if a licensee 
complies with all requirements of the federal rule except for its 
effective date provision, the licensee shall not be subject to the 
provisions of sections 45-14-01-17 through 45-14-01-21. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-21. Relationship to state laws. Nothing in this rule 
shall preempt or supersede existing state law related to medical 
records, health, or insurance information privacy. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-22. Protection of Fair Credit Reporting Act. Nothing in 
this rule shall be construed to modify, limit, or supersede the 
operation of the federal Fair Credit Reporting Act [15 U.S.C. 1681 
et seq.], and no inference shall be drawn on the basis of the provisions 
of this rule regarding whether information is transaction or experience 
information under section 603 of that Act. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 

45-14-91-23. Nondiscrimination. 

1. A licensee shall not unfairly discriminate against any 
consumer or customer because that consumer or customer has 
opted out from the disclosure of the person•s nonpublic 
personal financial information pursuant to the provisions of 
this regulation. 

2. A licensee shall not unfairly discriminate against a consumer 
or customer because that consumer or customer has not granted 
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authorization for the disclosure of the person's nonpublic 
personal health information pursuant to the provisions of this 
rule. 

3. Usual, appropriate, or acceptable insurance underwriting 
methods are not discriminatory practices for the purposes of 
this section. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 26.1-02-27 

45-14-81-24. Severability. If any section or portion of a 
section of this chapter or its applicability to any person or 
circumstance is held invalid by a court, the remainder of the rule or 
the applicability of the provision to other persons or circumstances 
shall not be affected. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 26.1-02-27 

45-14-81-25. Compliance date. 

1. Compliance date. A company must comply with this chapter by 
its effective date. 

2. a. Notice requirement for consumers who are the licensee's 
customers on the compliance date. By this chapter's 
effective date, a licensee shall provide an initial 
notice, as required by section 45-14-01-05, to consumers 
who are the licensee's customers on this rule's effective 
date. 

b. Example. A licensee provides an initial notice to 
consumers who are its customers on this chapter's 
effective date if, by that date, the licensee has 
established a system for providing an initial notice to 
all new customers and has mailed the initial notice to all 
the licensee's existing customers. 

3. Grandfathering of service agreements. Until March 1, 2003, a 
contract that a licensee has entered into with a nonaffiliated 
third party to perform services for the licensee or functions 
on the licensee's behalf satisfies the provisions of 
paragraph 2 of subdivision a of subsection 1 of section 
45-14-01-14, even if the contract does not include a 
requirement that the third party maintain the confidentiality 
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of nonpublic personal informationt as long as the licensee 
entered into the agreement on or before March 1, 2001. 

History: Effective December 1, 2001. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-27 
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APPENDIX A 
SAMPLE CLAUSES 

The examples in this rule and the sample clauses in this appendix are 
not exclusive. Compliance with an example or use of a sample clause, to 
the extent applicable, constitutes compliance with this rule. 

Licensees, including a group of financial holding company affiliates 
that use a common privacy notice, may use the following sample clauses, 
if the clause is accurate for each institution that uses the notice. 
Note that disclosure of certain information, such as assets, income, and 
information from a consumer reporting agency, may give rise to 
obligations under the federal Fair Credit Reporting Act, such as a 
requirement to permit a consumer to opt out of disclosures to affiliates 
or designation as a consumer reporting agency if disclosures are made to 
nonaffiliated third parties. 

A-1-Categories of information a licensee collects (all institutions} 

A licensee may use this clause, as applicable, to meet the requirement 
of subdivision a of subsection 1 of section 45-14-01-07 to describe the 
categories of nonpublic personal information the licensee collects. 

Sample Clause A-1: 

We collect nonpublic personal information about you from the following 
sources: 

Information we receive from you on applications or other 
forms; 

Information about your transactions with us, our affiliates, 
or others; and 

Information we receive from a consumer reporting agency. 

A-2-Categories of information a licensee discloses (institutions that 
disclose outside of the exceptions} 

A licensee may use one of these clauses, as applicable, to meet the 
requirement of subdivision b of subsection 1 of section 45-14-01-07 to 
describe the categories of nonpublic personal information the licensee 
discloses. The licensee may use these clauses if it discloses nonpublic 
personal information other than as permitted by the exceptions in 
sections 45-14-01-14, 45-14-01-15, and 45-14-01-16. 

Sample Clause A-2, Alternative 1: 

We may disclose the following kinds of nonpublic personal information 
about you: 

Information we receive from you on applications or other 
forms, such as [provide illustrative examples, such as "your 
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name, address, social security number, assets, income, and 
beneficiaries"]; 

Information about your transactions with us, our affiliates, 
or others, such as [provide illustrative examples, such as 
"your policy coverage, premiums, and payment history"]; and 

Information we receive from a consumer reporting agency, such 
as [provide illustrative examples, such as "your 
creditworthiness and credit history"]. 

Sample Clause A-2, Alternative 2: 

We may disclose all of the information that we collect, as described 
[describe location in the notice, such as "above" or "below"]. 

A-3-Categories of information a licensee discloses and parties to whom 
the licensee discloses {institutions that do not disclose outside of the 
exceptions) 

A licensee may use this clause, as applicable, to meet the requirements 
of subdivisions b, c, and d of subsection 1 of section 45-14-01-07 to 
describe the categories of nonpublic personal information about 
customers and former customers that the licensee discloses and the 
categories of affiliates and nonaffiliated third parties to whom the 
licensee discloses. A licensee may use this clause if the licensee does 
not disclose nonpublic personal information to any party, other than as 
permitted by the exceptions in sections 45-14-01-15 and 45-14-01-16. 

Sample Clause A-3: 

We do not disclose any nonpublic personal information about our 
customers or former customers to anyone, except as permitted by law. 

A-4-Categories of parties to whom a licensee discloses {institutions 
that disclose outside of the exceptions) 

A licensee may use this clause, as applicable, to meet the requirement 
of subdivision c of subsection 1 of section 45-14-01-07 to describe the 
categories of affiliates and nonaffiliated third parties to whom the 
licensee discloses nonpublic personal information. This clause may be 
used if the licensee discloses nonpublic personal information other than 
as permitted by the exceptions in sections 45-14-01-14, 45-14-01-15, and 
45-14-01-16, as well as when permitted by the exceptions in sections 
45-14-01-15 and 45-14-01-16. 

Sample Clause A-4: 

We may disclose nonpublic personal information about you to the 
following types of third parties: 

Financial 
examP,les, 

service providers, such 
such as "life insurers, 
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mortgage bankers, securities broker-dealers, and insurance 
agents"]; 

Nonfinancial companies, such as [provide illustrative 
examples, such as "retailers, direct marketers, airlines, and 
publishers"]; and 

Others, such as [provide illustrative examples, such as 
"nonprofit organizations"]. 

We may also disclose nonpublic personal information about you to 
nonaffiliated third parties as permitted by law. 

A-S-Service provider/joint marketing exception 

A licensee may use one of these clauses, as applicable, to meet the 
requirements of subdivision e of subsection 1 of section 45-14-01-07 
related to the exception for service providers and joint marketers in 
section 45-14-01-14. If a licensee discloses nonpublic personal 
information under this exception, the licensee shall describe the 
categories of nonpublic personal information the licensee discloses and 
the categories of third parties with which the licensee has contracted. 

Sample Clause A-5, Alternative 1: 

We may disclose the following information to companies that perform 
marketing services on our behalf or to other financial institutions with 
which we have joint marketing agreements: 

Information we receive from you on applications or other 
forms, such as [provide illustrative examples, such as "your 
name, address, social security number, assets, income, and 
beneficiaries"]; 

Information about your transactions with us, our affiliates, 
or others, such as [provide illustrative examples, such as 
"your policy coverage, premium, and payment history"]; and 

Information we receive from a consumer reporting agency, such 
as [provide illustrative examples, such as "your 
creditworthiness and credit history"]. 

Sample Clause A-5, Alternative 2: 

We may disclose all of the information we collect, as described 
[describe location in the notice, such as "above• or "below"] to 
companies that perform marketing services on our behalf or to other 
financial institutions with whom we have joint marketing agreements . 

A-6-Explanation of opt out right (institutions that disclose outside of 
the exceptions) 
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A licensee may use this clause, as applicable, to meet the requirement 
of subdivision f of subsection 1 of section 45-14-01-07 to provide an 
explanation of the consumer's right to opt out of the disclosure of 
nonpublic personal information to nonaffiliated third parties, including 
the methods by which the consumer may exercise that right. The licensee 
may use this clause if the licensee discloses nonpublic personal 
information other than as permitted by the exceptions in sections 
45-14-01-14, 45-14-01-15, and 45-14-01-16. 

Sample Clause A-6: 

If you prefer that we not disclose nonpublic personal information about 
you to nonaffiliated third parties, you may opt out of those 
disclosures, that is, you may direct us not to make those disclosures 
other than disclosures permitted by law. If you wish to opt out of 
disclosures to nonaffiliated third parties, you may [describe a 
reasonable means of opting out, such as "call the following toll-free 
number: (insert number)]. 

A-7-Confidentiality and security (all institutions) 

A licensee may use this clause, as applicable, to meet the requirement 
of subdivision h of subsection a of section 45-14-01-07 to describe its 
policies and practices with respect to protecting the confidentiality 
and security of nonpublic personal information. 

Sample Clause A-7: 

We restrict access to nonpublic personal information about you to 
[provide an appropriate description, such as "those employees who need 
to know that information to provide products or services to you"]. We 
maintain physical, electronic, and procedural safeguards that comply 
with federal regulations to guard your nonpublic personal information. 
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TITLE 61 

Pharmacy. Board of 
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OCTOBER 2991 

STAFF COMMENT: Chapter 61-02-08 contains all new material and is 
not underscored so as to improve readability. 

Section 
61-02-08-01 
61-02-08-02 
61-02-08-03 
61-02-08-04 
61-02-08-05 
61-02-08-06 

61-92-98-91. 

CHAPTER 61-92-98 
TELEPHARMACY PILOT PROJECT RULES 

Purpose and Scope 
Definitions 
Operations 
Rule Exceptions 
Suspension and Termination 
Expiration 

Purpos~ and scope. 

1. The state board of pharmacy is responsible for maintaining, 
continuing, and enhancing the development of the education and 
professional role of the pharmacist for the protection of the 
health, welfare, and safety of the citizens of North Dakota. 

2. Rural North Dakota is facing an accessibility problem due to 
closing pharmacies. 

3. In order to maintain or make pharmacy services available in 
areas that have lost their pharmacies or are in jeopardy of 
losing their pharmacies, rules are necessary to establish a 
pilot project for telepharmacies. 

4. This chapter applies to a pilot project of up to five central 
pharmacies, each with one or more remote sites. Both the 
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central pharmacy and remote site must be located within the 
state. 

History: Effective October 1, 2001. 
General Authority: NDCC 43-15-10(7)(9)(11)(12)(14)(19) 
law Implemented: NDCC 43-15-10, 43-15-32, 43-15-34, 43-15-35 

61-82-88-82. Definitions. 

1. "Re100te site" means a pharmacy staffed by a registered 
pharmacy technician with access to its main pharmacy and 
registered pharmacists by computer link, videolink, and 
audiolink while open. 

2. "Telepharmacy" means a central pharmacy with one or 100re 
remote sites in which all sites are connected via computer 
link, videolink, and audiolink. 

History: Effective October 1, 2001. 
General Authority: NDCC 43-15-10(7)(9)(11)(12)(14)(19) 
law Implemented: NDCC 43-15-10, 43-15-32, 43-15-34, 43-15-35 

61-82-88-83. Operations. 

1. A remote site shall comply with North Dakota Century Code 
section 43-15-35 governing requirements for a permit to 
operate a pharmacy. The remote site is considered to be under 
the personal charge of the pharmacist at the central pharmacy. 

2. A remote site shall be connected to its central pharmacy via 
computer link, videolink, and audiolink. 

I 

3. A remote site shall use its central pharmacy•s central 
processing unit. 

a. Consecutive prescription numbers and all prescription 
records must be maintained at the central pharmacy. 

b. Prescriptions filled at the remote site must be 
distinguishable on records from those filled at the 
central pharmacy. 

c. Daily reports must be separated for the central pharmacy 
and the remote site but must be maintained at the central 
pharmacy. 

d. Pharmacies must be able to generate labels from the 
central pharmacy or at the remote site. 

e. All prescriptions distributed at the remote site must have 
a label that meets requirements set forth in chapter 
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61-04-06 attached to the final drug container before the 
pharmacist verifies the dispensing process. 

4. A pharmacist at the central pharmacy must approve each 
prescription before it leaves the remote site. 

a. Dispensing is considered to be done at the central 
pharmacy. 

b. Both the pharmacist's and the technician's initials must 
appear on the fill screen, patient profile, and label. 

c. A pharmacist shall compare via videolink the stock bottle, 
drug dispensed, and strength. The entire label must be 
checked for accuracy on the videolink. 

5. Counseling must be done by a pharmacist via videolink and 
audiolink. The pharmacist must counsel the patient or the 
patient's agent on all new prescriptions and refills. 

6. A pharmacist must complete monthly inspections of the remote 
site. Inspection criteria must be included in the policies 
and procedures for the site. The inspection reports must be 
maintained until the next state board of pharmacy inspection. 

7. The remote site may have a prescription inventory. Controlled 
substances shall be kept at the remote site in accordance with 
North Dakota Century Code chapter 19-03.1, the Uniform 
Controlled Substances Act. 

a. If controlled substances are kept, the remote site must be 
registered with the drug enforcement administration and 
obtain its own drug enforcement administration number. 

b. All records must be stored. at the central pharmacy. 

8. There must be policies and procedures in place to ensure the 
safe and effective distribution of pharmaceutical products and 
delivery of required pharmaceutical care. There must be an 
ongoing review of incident reports and outcomes, with 
appropriate corrective action taken when necessary, to ensure 
there is no abnormal frequency of errors in dispensing drugs 
or devices. 

9. The telepharmacy location must be in compliance with chapter 
61-02-02, building standards for pharmacies; chapter 61-02-03, 
security standards for pharmacies; and chapter 61-02-04, 
sanitary standards for pharmacies; except as otherwise 
provided in this chapter. 

10. The permitholder or the pharmacist in charge of the central 
pharmacy must apply for a permit for the remote site. A 
class K permit is established under section 61-02-01-01 for 
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the purpose of conducting a telepharmacy as part of a pilot 
project. These permits are issued to a remote site connected 
to a central pharmacy via computer link, videolink, and 
audiolink. 

History: Effective October 1, 2001. 
General Authority: NDCC 43-15-10(7)(9)(11)(12)(14)(19) 
Law Implemented: NDCC 43-15-10, 43-15-32, 43-15-34, 43-15-35 

61-82-88-84. Rule exceptions. To the extent of a conflict with 
any provision of this title, the provisions of this chapter govern with 
respect to a telepharmacy and remote site operating in compliance with · 
this chapter. With the following conditions, this chapter is an 
exception to the following rules: 

1. Pharmacist on duty under section 61-02-01-13. The remote site 
must have a registered pharmacy technician present and a 
working computer link, videolink, and audiolink to a 
pharmacist at the central pharmacy to have the prescription 
area open. The communication link must be checked daily and 
the remote site pharmacy must be closed if the link 
malfunctions• unless a pharmacist is at the remote site. 

a. The technician must be registered with the state board of 
pharmacy and have at least one year of work experience as 
a North Dakota-registered pharmacy technician. 

b. The technician must be a graduate of an approved pharmacy 
technician education program or must make application to 
the board, and must demonstrate knowledge and experience 
in preparation of prescriptions for dispensing and working 
with patients. 

c. The technician will be subject to all rules in chapter 
61-02-07.1, excluding the ratio of pharmacists to pharmacy 
technicians. A pharmacist may oversee no more than four 
remote sites. As dispensing is considered done by the 
pharmacist, the pharmacist will be responsible for and 
held accountable for the remote site. 

2. Security standards for pharmacies under subsections 3, 4, 6, 
7, and 9 of section 61-02-03-01. The pharmacy technician may 
unlock the prescription and storage areas. While the 
technician is on duty, the prescription area may remain open. 

3. Input of drug information into electronic data processing 
equipment under section 61-02-06-01. The input of drug 
information shall be done by a pharmacist at the central 
pharmacy or, if entered by the technician at the remote site, 
must be verified by a pharmacist. 
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a. New prescriptions may be received and entered at the 
central pharmacy with a label printed at the remote site. 

b. New prescriptions received at the remote site may be 
entered into the remote computer system with all 
verification, interaction checking, and profile review the 
responsibility of the pharmacist at the central pharmacy. 

History: Effective October 1, 2001. 
General Authority: NDCC 43-15-10(7)(9)(11)(12)(14)(19) 
law Implemented: NDCC 43-15-10, 43-15-32, 43-15-34, 43-15-35 

61-92-98-95. Suspension and termination. 

1. The board may suspend immediately the permit of any class K 
pharmacy if a danger to the public exists. 

2. The board may terminate all of the class K pilot project 
permits pursuant to North Dakota Century Code chapter 28-32. 
A sixty-day notice will be sent to the pharmacist in charge of 
each project. 

History: Effective October 1, 2001. 
General Authority: NDCC 43-15-10(7)(9)(11)(12)(14)(19) 
Law Implemented: NDCC 43-15-28.1 

61-92-98-96. Expiration. This chapter is effective through 
May 15, 2005, and is thereafter ineffective unless specifically extended 
by rule. 

History: Effective October 1, 2001. 
General Authority: NDCC 43-15-10(7)(9)(11)(12)(14)(19) 
law Implemented: NDCC 43-15-10, 43-15~32, 43-15-34, 43-15-35 
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TITLE 75 

Department of Human Services 
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OCTOBER 2881 

CHAPTER 75-82-82 

AGENCY SYNOPSIS: The department proposed amendments to North Dakota 
Administrative Code Chapter 75-02-02, Medical Services, conducted a 
public hearing on those rules on March 14, 2001, and received written 
comment on those proposed rules until the end of the day on April 17, 
2001. 

75-82-82-83.2, Definitions: This section is amended to add definitions 
for "Certification of need," "County agency," "Rehabilitative services," 
"Residential treatment center for children"; and to renumber 
accordingly. 

75-82-82-89(3), Nursing facility level of care: This subsection is 
amended to delete the language in subdivision g which states that "The 
individual has resided in the nursing facility, from and after 
January 1, 1993, and is not transferring to another facility." 

75-82-82-89(4), Nursing facility level of care: This subsection i s 
amended to clarify ambiguous language and removes former subdivision b 
which states: "The nursing facility, to which the individual is 
applying or in which the individual is residing, exclusively provides 
residential services for nongeriatric, physically handicapped 
individuals." 

75-82-82-89(5), Nursing facility level of care: This subsection i s 
amended to add language to ensure that if no criteria of subsection 2, 
3, or 4 is met, an individual who applies for care in a nursing facility 
may demonstrate that a nursing level of care is medically necessary if 
the individual has an acquired brain injury, including anoxia, cerebral 
vascular accident, brain tumor, infection, or traumatic brain injury ; 
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and as a result of the brain injury, the individual requires direct 
supervision at least eight hours a day; and to renumber accordingly. 

75-92-92-19(1)(b}, limitations on inpatient psychiatric services: This 
section is amended to replace "psychiatric facility, or an inpatient 
program in a psychiatric facility," with "psychiatric hospital or an 
inpatient psychiatric program in a hospital, accredited - by the joint 
commission on accreditation of health care organizations, or by a 
psychiatric facility." 

75-92-92-93.2. Definitions. For purposes of this chapter: 

1. "Certification of need" means a regulatory review process that 
requires specific health care providers to obtain prior 
authorization for provision of services for medicaid 
applicants or eligible recipients. Certification of need 
applications are required for all residential treatment center 
applicants or recipients of a psychiatric hospital or an 
inpatient psychiatric program in a hospital and a psychiatric 
facility, including residential treatment centers to determine 
the medical necessity of the proposed services. The 
certification of need evaluates the recipient's capacity to 
benefit from proposed services, the efficacy of proposed 
services, and consideration of the availability of less 
restrictive services to meet the individual's needs. 

~ "County agency• means the county social service board. 

2:- 3. 

3:- 4. 

4:- 5. 

5:- 6. 

"Department" means the North Dakota department of human 
services. 

"Home health agency• means a public or private agency or 
organization, or a subdivision of such an agency or 
organization, which is qualified to participate as a home 
health agency under title XVIII of the Social Security Act, or 
is determined currently to meet the requirements for 
participation. 

"Medical emergency• means a medical condition of recent onset 
and severity, including severe pain, that would lead a prudent 
layperson acting reasonably and possessing an average 
knowledge of health and medicine to believe that the absence 
of immediate medical attention could reasonably be expected to 
result in serious impairment to bodily function, serious 
dysfunction of any bodily organ or part, or would place the 
person's health, or with respect to a pregnant woman~ the 
health of the woman or her unborn child, in serious jeopardy. 

"Medically necessary• includes only medical or remedial 
services or supplies required for treatment of illness, 
injury, diseased condition, or impairment; consistent with the 
patient's diagnosis or symptoms; appropriate according to 
generally accepted standards of medical practice; not provided 
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only as a convenience to the patient or provider; not 
investigational, experimental, or unproven; clinically 
appropriate in terms of scope, duration, intensity, and site; 
and provided at the most appropriate level of service that is 
safe and effective. 

6~ 7. 11 Provider 11 means an individual, entity, or facility furnishing 
medical or remedial services or supplies pursuant to a 
provider agreement with the department. 

1~ 8. ..Recipient• means an individual approved as eligible for 
medical assistance . 

9. 

a~ 1e. 

11. 

9~ 12. 

19~ 13. 

.. Rehabilitative services• means any medical remedial items or 
services prescribed for a patient by the patient's physician 
or other licensed practitioner of the healing arts, within the 
scope of the physician's or practitioner's practice as defined 
by state law, for the purpose of maximum reduction of physical 

_or mental disability and restoration of the patient to the 
patient's best possible functional level. 

''Remedial services• includes those services, including 
rehabilitative services, which produce the maximum reduction 
in physical or mental disability and restoration of a 
recipient to the recipient's best possible functional level. 

11 Residential treatment center for children• means a facility 
or a distinct part of a facility that provides to children and 
adolescents a total, twenty-four hour, therapeutic environment 
integrating group living, educational services, and a clinical 
program based upon a comprehensive, interdisciplinary clinical 
assessment and an individualized treatment plan that meets the 
needs of the child and family. The services are available to 
children in need of and able to respond to active 
psychotherapeutic intervention and who cannot be effectively 
treated in their -own family, in another home, or in a less 
restrictive setting. 

11 Secretary• means the secretary of the United States 
department of health and human services. 

11 Section 1931 group" includes individuals whose eligibility is 
based on the provisions of section 1931 of the Social Security 
Act (42 U.S.C. 1396u-1]. 

History: Effective May 1, 2888; amended effective August 29, 2888l 
November 1, 2881. 
General Authority: NDCC 58-24.1-84 
Law Implemented: NDCC 58-24.1-81 

75-92-92-99. Nursing facility level of care. 
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1. 11 Nursing facility level of care 11 means. for purposes of 
medical assistance. services provided by a facility that meets 
the standards for nursing facility licensing established by 
the state department of health. and in addition. meets all 
requirements for nursing facilities imposed under federal law 
and regulations governing the medical assistance program. 

2. Except as provided in subsection 3 or 4, an individual who 
applies for care in a nursing facility. or who resides in a 
nursing facility, may demonstrate that a nursing facility 
level of care is medically necessary only if any one of the 
criteria in this subsection is met. 

a. The individual's nursing facility stay is, or is 
anticipated to be, temporary for receipt of medicare 
part A benefits. A nursing facility stay may be based on 
this criterion for no more than fourteen days after 
termination of medicare part A benefits. 

b. The individual is in a comatose state. 

c. The individual requires the use of a ventilator at least 
six hours per day. 

d. The individual has respiratory problems that require 
regular treatment, observation, or monitoring that may 
only be provided by or under the direction of a registered 
nurse ~or, in the case of a facility which has secured a 
waiver of the requirements of 42 CFR 483.30(b), a licensed 
practical nurse~, and is incapable of self-care. 

e. The individual requires constant help sixty percent or 
more of the time with at least two of the activities of 
daily living of toileting, eating, transferring, and 
locomotion. For purposes of this subdivision, constant 
help is required if the· individual requires a caregiver's 
continual presence or help without which the activity 
would not be completed. 

f. The individual requires aspiration for maintenance of a 
clear airway. 

g. The individual has dementia, physician-diagnosed or 
supported with corroborative evidence, for at least six 
months, and as a direct result of that dementia, the 
individual's condition has deteriorated to the point wheFe 
when a structured, professionally staffed environment is 
needed to monitor, evaluate, and accommodate the 
individual's changing needs. 

3. If no criteria of subsection 2 is met, an individual who 
applies for care in a nursing facility or who resides in a 
nursing facility may demonstrate that a nursing facility level 

248 



of care is medically necessary if any two of the criteria in 
this subsection are met. 

a. The individual requires administration of prescribed: 

(1) Injectable medication; 

(2) Intravenous medication or solutions ~on a daily 
basis~; or 

(3) Routine oral medications, eye drops, or ~ointments on 
a daily basis~. 

b. The individual has one or more unstable medical conditions 
requiring specific and individual services on a regular 
and continuing basis that can only be provided by or under 
the direction of a registered nurse ~or, in the case of a 
facility which has secured a waiver of the requirements of 
42 CFR 483.30(b), a licensed practical nurse~. 

c. The individual is determined to have restorative potential 
and can benefit from restorative nursing or therapy 
treatments, such as gait training or bowel and bladder 
training, which are provided at least five days per week. 

d. The individual requires administration of feedings by 
nasogastric tube, gastrostomy, jejunostomy, or parenteral 
route. 

e. The individual requires care of decubitus ulcers, stasis 
ulcers, or other widespread skin disorders. 

f. The individual requires constant help sixty percent or 
more of the time with any one of the activities of daily 
living of toileting, eating, transferring, or locomotion. 
For purposes of this subdivision, constant help is 
required if the individual requires a caregiver•s 
continual presence or help without which the activity 
would not be completed. 

g~--the--tAatvta~al--has-Festaea-tA-the-A~FstA§-faetltiy;-fFeffi 
aAa-afteF-daA~aFy-l;-1993;--aAa--ts--Aet--tFaAsfeFFtA§--te 
aAetheF-faetltty~ 

4. If no criteria of subsection 2 or 3 is met, an individual who 
applies feF-eaFe to or resides in a nursing facility eF--whe 
Festaes--tA--a--A~FstA§--faetltty designated as a facility for 
nongeriatric individuals with physical disabilities may 
demonstrate that a nursing facility level of care is medically 
necessary ift 

a~--the the individual is determined to have restorative 
potentialt-aAa 
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s~--lAe--R~PStR§-faet~tiy;-ie-wAteA-iAe-tR8tvt8~a~-ts-a~~~ytR§ 
eP--tA--wAteA--iAe--tR8tvt8~a~--ts--Pest8tR§;--e~e~~stve~y 
~Pevt8es-Pest8eRita~-sePvtees-feP-ReR§ePtaiPte;-~Aystea~~Y 
AaA8tea~~e8-tR8tvt8~a~s. 

5. If no criteria of subsection 2, 3, or 4 is met, an individual 
who applies for care in a nursing facility may demonstrate 
that a nursing level of care is medically necessary if: 

a. The individual has an acquired brain injury, including 
anoxia, cerebral vascular accident, brain tumor, 
infection, or traumatic brain injury; and 

b. As a result of the brain injury, the individual requires 
direct supervision at least eight hours a day. 

6. a. Payment, by the department of human services, for care 
furnished in a nursing factlity to individuals who were 
applicants for or recipients of medical assistance 
benefits prior to admission to the nursing facility may be 
made only for periods after a nursing facility level of 
care determination is made. If a nursing facility admits 
an individual who has applied for or is receiving medical 
assistance benefits before a nursing facility level of 
care determination is made, the nursing facility may not 
solicit or receive payment, from any source, for services 
furnished before the level of care determination is made. 

b. Payment, by the department of human services, for care 
furnished in a nursing facility to individuals who become 
applicants for or recipients of medical assistance 
benefits after admission to the nursing facility may be 
made only after a nursing facility level of care 
determination is made. 

c. Payment, by the department of human services, for care 
furnished in a nursing facility to individuals who are 
eligible for medicare benefits related to that care, and 
who are also eligible for medical assistance, may be made 
only after a nursing facility level of care determination 
is made. 

6~ 7. A nursing facility shall ensure that appropriate medical, 
social, and psychological services are provided to each 
resident of the facility who is dependent in whole or in part 
on the medical assistance program under title XIX of the 
Social Security Act. The appropriateness of such services 
must be based on the need of each resident to attain or 
maintain the resident•s highest practicable physical, mental, 
and psychosocial well-being, and must consider, among other 
factors, age. 
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History: Amended effective September 1, 1979; July 1, 1993; November 1, 
2001. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 50-24.1-04; 42 CFR Part 442 

75-82-82-18. Limitations on inpatient psychiatric services. 

1. Inpatient psychiatric services for individuals under age 
twenty-one must be provided: 

a. Under the direction of a physician; 

b. By a psychiatric hospital or an inpatient psychiatric 
program in a hospital, accredited by the joint commission 
on accreditation of health care organizations, or by a 
psychiatric facility;--eP--aA--tA~atteAt--~FegFaffi--tA---a 
~syehtatFte--faetltty; which is accredited by the joint 
commission on accreditation of health care organizations; 
and 

c. Before the individual reaches age twenty-one, or, if the 
individual was receiving inpatient psychiatric services 
immediately before reaching age twenty-one, before the 
earlier of: 

(1) The date the individual no longer requires inpatient 
psychiatric services; or 

(2) The date the individual reaches age twenty-two. 

2. A psychiatric facility or program providing inpatient 
psychiatric services to individuals under age twenty-one must: 

a. Except as provided in subdivision c, obtain a 
certification of need from an independent review team 
qualified under subsection 3 prior to admitting an 
individual who is eligible for medical assistance; 

b. Obtain a certification of need from a team responsible for 
developing a plan of care under 42 CFR 441.156 for an 
individual who applies for medical assistance while in the 
facility or program covering any period for which claims 
are made; or 

c. Obtain a certification of need from a team responsible for 
developing a plan of care under 42 CFR 441.156 for an 
emergency admission of an individual, within fourteen days 
after the admission, covering any period prior to the 
certification for which claims are made. 

3. a. An independent review team must: 
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(1) Be composed of individuals who have no business or 
personal relationship with the inpatient psychiatric 
facility or program requesting a certification of 
need; 

(2) Include a physician; 

(3) Have competence in diagnosis and treatment of mental 
illness; and 

(4) Have adequate knowledge of the situation of the 
individual for whom the certification of need is 
requested. 

b. Before issuing a certification of need, an independent 
review team must use professional judgment and standards 
approved by the department and consistent with the 
requirements of 42 CFR part 441, subpart D, to 
demonstrate: 

(1) Ambulatory care resources available in the community 
do not meet the treatment needs of the individual; 

(2) Proper treatment of the individual's psychiatric 
condition requires services on an inpatient basis 
under the direction of a physician; and 

{3) The requested services can reasonably be expected to 
improve the individual •s condition or prevent further 
regression so services may no longer be needed. 

4. No payment will be made for inpatient psychiatric services 
provided to recipients, other than those described in 
subsection 1, in a distinct part unit of a hospital except for 
the first twenty-one days of each admissjon. 

History: Amended effective January 1, 1997; November 1, 2001. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 50-24.1-04; 42 CFR Part 441, subpart D 

75-02-02-10.1. Limitations on rehabilitative services in 
residential treatment centers. 

1. A residential treatment center providing rehabilitative 
services to individuals under the age of twenty-one must 
obtain a certification of need from an independent review 
team: 

a. Prior to admitting an individual who is eligible for 
medical assistance; 
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b. For an individual who aQQlies for medical assistance while 
in the facility; or 

c. For an individual who aQQlies for medical assistance after 
receiving services. 

2. Before issuing a certification of need, an indeQendent review 
team must demonstrate that: 

a. Ambulatory care resources available in the community do 
not meet the treatment needs of the individual; 

b. ProQer treatment of the individual •s Qsychiatric condition 
requires services on an inQatient basis under the 
direction of a Qhysician; and 

c. The requested services can reasonably be exQected to 
improve the individual •s condition or Qrevent further 
regression so services may no longer be needed. 

3. An indeQendent review team must: 

a. Be composed of individuals who have no business or 
Qersonal relationshiQ with the residential treatment 
center requesting a certification of need; 

b. · Include a Qhysician; 

c. Have competence in diagnosis and treatment of mental 
illness; and 

d. Have adequate knowledge of the situation of the individual 
for whom the certification is requested. 

4. Payment will not be made for rehabilitation services Qrovided 
to a reciQient under the age of twenty-one in a residential 
treatment center without a certification of need. 

H;story: Effective November 1, 2001. 
General Author;ty: NDCC 50-24.1-04; 42 CFR 456.1; 42 CFR 456.3 
law Implemented: NDCC 50-24.1-04; 42 CFR Part 441, subQart D 
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TITLE 97 

Board of Counselor Examiners 
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DECEMBER 2881 

CHAPTER 97-82-81.1 

97-82-81.1-84. Fees. The following fees have been established by 
the board for the licensed professional clinical counselor license: 

1. Application fee, one hundred fifty dollars. 

2. Renewal fee, tweAiy fifty dollars. 

History: Effective August 1, 1996; amended effective December 1, 2001. 
General Authority: NDCC 28-32-92 28-32-02(1), 43-47-03(3) 
Law -Implemented: NDCC 43-47-96~1 43-47-03(3) 

97-02-01.1-06. Definitions. As used in this title, unless the 
context otherwise requires: 

1. •clinical counseling• means providing clinical mental health 
counseling services involving the application of principles of 
human development, learning theory, psychotherapy, group 
dynamics. and the etiology of mental illness and dysfunctional 
behavior to individuals, couples. families. and groups for the 
purpose of promoting optimal mental health. dealing with 
normal problems of living, and treating psychopathic 
disorders. Clinical counseling includes diagnosis and 
treatment of emotional and mental disorders; psycho
educational techniques aimed at the prevention of emotional 
and mental disorders; consultations to individuals, couples. 
families. groups. organizations, and communities; and clinical 
research into more effective psycho-therapeutic modalities. 
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2. "Licensed professional clinical counselor" means a person who 
is licensed under this chapter to practice the specialty of 
clinical counseling. 

History: Effective December 1, 2001 
General Authority: NDCC 28-32-02(1), 43-47-06.1 
law Implemented: NDCC 43-47-06.1 

97-02-01.1-07. Representation to the public. Only persons 
licensed under this chapter may use the title "licensed professional 
clinical counselorn or the abbreviation "LPCC". 

History: Effective December 1, 2001 
General Authority: NDCC 28-32-02(1), 43-47-06.1 
law Implemented: NDCC 43-47-06.1 
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CHAPTER 97-82-83 

97-82-83-81. Code of ethics. The board adopts the etAteat 
staAaaFas-ef-tAe American counseling association ~Code of Ethics and 
Standards of Practice and the Ethical Standards for Internet On-line 
Counseling as Fevtsea approved by the American counseling association ef 
ee~AsettAg--aAa--aevete~MeAi governing ee~Aset;-A~Ftt-1997~ council in 
1999 as its code of ethics for the practice of counseling. A copy ef 
tAe--etAteat--staAaaFas--ef--tAe--AMeFteaA-ee~AsettAg-asseetatteA may be 
obtained from the board. 

History: Effective February 1, 1995; amended effective February 1, 
1998; December 1, 2001. 
General Authority: NDCC 28-32-02, 43-47-03 
Law Implemented: NDCC 43-47-03 
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