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DECEMBER 2000
CHAPTER 3-02-02

3-02-02-04. Certificate and license annual renewal fees. The
annual renewal fee for every CPA and LPA shall be forty-five dollars. A
CPA or LPA who fails to register or pay the renewal fee by dure
thirtieth July first of the board's current fiscal year shall pay a late
filing fee of twenty dollars in addition to the regular annual fee.
Individuals working within the state under the substantial equivalency
provisions are required to file an annual renewal form and pay an annual
renewal fee of forty-five dollars.

History: Amended effective August 1, 1981; October 1, 1982; July 1,
1987; June 1, 1988; July 1, 1991; March 1, 1995; September 1, 1997;
October 1, 1999; December 1, 2000.

General Authority: NDCC 43-02.2-03

Law Implemented: NDCC 43-02.2-03, 43-02.2-04, 43-02.2-05, 43-02.2-07

3-02-02-04.1. Fee for annual firm permit. The annual fee for a
firm permit is fifty dollars exeept-that for firms with one or two
licensees, one hundred dollars for firms with three to fifteen
licensees, two hundred dollars for firms with sixteen to forty-nine
licensees, and three hundred dollars for firms with fifty or more
licensees. For firms which provide no audit, review, compilation, or
examination of prospective financial information services, the fee is
ten dollars. A late filing fee of twenty dollars shall also be paid by
a firm that fails to register or pay the annual firm permit fee by dure
thirtieth July first of the board's current fiscal year. A firm shall
register and pay a firm permit fee before commencing any activity that
requires such a permit. Failure to register and pay the appropriate
firm permit fees may result in the board proceeding to revoke, suspend,




or refuse to renew the certificates and licenses of each of the firm's
~ partners, officers, directors, shareholders, or owners.

History: Effective June 1, 1988; amended effective March 1, 1995;
September 1, 1997; October 1, 1999; December 1, 2000.

General Authority: NDCC 43-02.2-03
Law Implemented: NDCC 43-02.2-03, 43-02.2-06, 43-02.2-07

3-02-02-05. Iractive-er-retired Retired accountants.

1. Any CPA or LPA who is no longer employed because of
disability or retirement may notify the board of that status.
In that event, a certificate to practice as a CPA or license
to practice as an LPA shall be designated “imraetive® retired
and shall remain as such without payment of the annual fees
required by this chapter. Ar-iraetive A retired certificate
holder or licenseholder may not practice in this state but may
continue to use the title "certified public accountant" or
"licensed public accountant" or the abbreviation "CPA" or
"LPA", as applicable. An--inaetive A retired certificate
holder or licenseholder must adhere to the code of ethics set
forth in article 3-045 but is not required to comply with
continuing education regulations set forth in article 3-03.

2. Ar--inaetive A retired certificate holder or licenseholder may
apply for reinstatement to practice at any time and will be
reinstated to ‘®active! practice as a CPA or LPA by paying
the annual registration fee required for the year of
applications; and by satisfying the board that all current
requirements for continuing education have been met.

History: Effective October 1, 1982; amended effective July 1, 1991;
March 1, 1995; October 1, 1999; December 1, 2000.

General Authority: NDCC 43-02.2-03

Law Implemented: NDCC 43-02.2-03




CHAPTER 3-03-01

3-03-01-01. Hours or days required. Continuing education reports
are due from all CPAs and LPAs, except those on iraetive retired status,
by December thirty-first of each year and any hours submitted must be
for that previous twelve months, January first through December
thirty-first. At the end of each continuing education reporting year,
each CPA and LPA practieing-pub}ic-aceeuntaney-er--previding performing
accounting, auditing, management or financial advisory, consulting,
bookkeeping, or tax services for a client or an employer's client while
holding out to the public as a licensee in this state must have
completed one hundred twenty hours of acceptable continuing education in
the immediate preceding three reporting periods and a minimum of twenty
credit hours each year. All other accountants who in any way hold out
as a CPA or LPA in this state, except those on iRraetive retired status
and those who include the term "inactive" whenever using the CPA or LPA
title or abbreviation, must have completed sixty hours of acceptable
continuing education 1in the immediately preceding three reporting
periods and a minimum of sixteen credit hours each year. At the end of
the first full calendar year following receipt of an initial original
certificate, an accountant must meet the applicable per year minimums
and must meet the applicable three-year minimum at the end of the third
full calendar year.

History: Amended effective August 1, 1984; October 1, 1984; July 1,
1991; March 1, 1995; October 1, 1999; December 1, 2000.

General Authority: NDCC 43-02.2-03

Law Implemented: NDCC 43-02.2-03, 43-02.2-05

3-03-01-04. Exceptions. The board will consider exceptions to
the continuing education requirements for reasons including military
service, foreign residency, retirement, and circumstances beyond the
accountant's reasonable control. Nonresident accountants are exempt
from the requirements of article 3-03; if they verify that they meet the
continuing education requirements of their jurisdictions of residence,
provided the board considers those continuing education requirements to
be substantially equivalent to those of this state;--ard--previded--that
state--prevides--similar--exemption--te--aceeuntants-whe-reside-in-Nerth
Paketa. Nonresident accountants practicing public accountancy in North
Dakota must meet the public practice continuing education requirements
of their jurisdictions of residence.

History: Amended effective March 1, 1995; September 1, 1997; October 1,
1999; December 1, 2000.

General Authority: NDCC 43-02.2-03

Law Implemented: NDCC 43-02.2-03, 43-02.2-05




CHAPTER 3-063-63

3-03-03-01. Coverage of requirement. The continuing education
requirements promulgated by the board will apply to all CPAs and LPAs
except those on 3#paetive retired status. In order to enter public
practice either full time or part time in North Dakota, an accountant
must meet the continuing education requirements as specified in section
3-03-01-015 and furnish evidence of familiarity with current procedures
and practices in the service areas they intend to practice.

A late filing fee of twenty dollars will be imposed on any CPA or
LPA whose continuing education reports are not received by the date
indicated on the reporting form.

History: Amended effective July 1, 1991; March 1, 1995; October 1,
1999; December 1, 2000.

General Authority: NDCC 43-02.2-03

Law Implemented: NDCC 43-02.2-03, 43-02.2-05










FEBRUARY 2001

CHAPTER 11-02-01

11-62-01-05. Fees. The following fees shall be paid in
connection with audiologist and speech-Tlanguage pathologist
applications, examinations, renewals, and penalties:

1. Application fee for an audiologist license: severty-five one
hundred dollars.

2. Application fee for a speech-language pathologist license:
sevenrty-five one hundred dollars.

3. Renewal fee for an audiologist license: thirty seventy-five
dollars.

4. Renewal fee for a speech-language pathologist license: thirty
seventy-five dollars.

5. A license expires on January first of the calendar year. If a
person fails to renew the person's license before January
first, a twenty-five fifty dollar penalty fee will be incurred
up to March thirty-first of that same year. After March
thirty-first, the person will be considered by the board to be
practicing without a license. '

History: Amended effective May 1, 1984; June 1, 1990; February 1, 2001.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06
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JANUARY 2001

CHAPTER 13-03-16

13-03-16-01. Definitions.

1

"Member business loans" means any loan, line of credit, or
letter of credit, the proceeds of which will be used for a -
commercial, corporate, business, investment property or
venture, or agricultural purpose, except that the following
may not be considered member business loans for the purposes
of this section:

a. A loan or loans fully secured by a Tien on a one to four
family dwelling that is the member's primary residence.

b. A Tloan that is fully secured by shares in the credit union
or deposits in other financial institutions.

c. A loan meeting the general definition of member business
loans under subsection 1 and, made to a borrower or an
associated member as defined in subsection 3, which, when
added to other such loans to the borrower or associated
member, is less than fifty thousand dollars.

d. A Tloan, the repayment of which is fully insured or fully
guaranteed by, or where there is an advance commitment to
purchase 1in full by, any agency of the federal government
or of a state or any of its political subdivisions.

e. A loan granted by a corporate credit union operating under
the provisions of part 704 of the national credit union
administration rules and regulations to another credit
union.
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“Reserves®-mean-ati-reserves;-ineluding-the-allowance-for-1san
lesses-and-uRrdivided-earaings-er-surpius:

"Associated member" means any member with a shared ownership,
investment or other pecuniary interest in a business or
commercial endeavor with the borrower.

"Immediate family member" means a spouse or other family
member Tiving in the same household.

"Loan-to-value (LTV)" vratio means the quotient of the
aggregate amount of all sums borrowed from all sources on an
item of collateral divided by the market value of the
collateral used to secure the loan.

"Construction or development 1loan" means a financing
arrangement for the purpose of acquisition of property or
rights to property including land or structures with the
intent of conversion into income-producing property including
residential housing for rental or sale, commercial, or
industrial use, or a similar use.

"Net worth" means all the credit union's undivided earnings,

History:

regular reserves, and any other reserves.

Effective December 1, 1992; amended effective October 1, 1994;

January 1, 2001.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-02. Requirements.

1.

Written 1loan policies. The board of directors shall adopt
specific business loan policies and review them at least
annually. The policies must, at a minimum, address the
following:

a. Types of business loans that will be made;

b. The credit union's trade area for business loans;

c. Maximum amount of credit union assets, in relation to
reserves net worth, that will be invested in business
loans;

d. Maximum amount of credit union assets, in relation to
reserves net worth, that will be invested in a given
category or type of business loan;

e. Maximum amount of credit union assets, in relation to
reserves net worth, that will be loaned to any one member

14



or group of associated members, subject to subsection 1 of
section 13-03-16-03;

Qua]ifications and experience of personnel involved in
making and administering business loans with a minimum of
two years direct experience with this type of lending;

Analysis of the ability of the borrower to repay the loan;

Documentation supporting each request for an extension of
credit or an increase in an existing loan or 1line of
credit shall, except where the board of directors finds
that such documentation requirements are not generally
available for a particular type of business loan and
states the reasons for those findings in the credit
union's written policies, include the-fellewirg: balance
sheet, cash flow analysis, income statement, tax data;
leveraging; comparison with industry averages; receipt and
periodic updating of financial statements and other
documentation; including tax returns;

Collateral requirements, including loan-to-value ratios;
appratsat determination of value, title search, and
insurance requirements; steps to be taken to secure
various types of collateral; and how often the value and
marketability of collateral is reevaluated;

Appropriate interest rates and maturities of business
loans;

Loan monitoring, servicing, and followup procedures,
including collection procedures;

Provision for periodic disclosure to the credit union's
members of the number and aggregate dollar amount of
member business loans; and

Identification, by position, of those senior management
employees prohibited by subsection 1 of section
13-03-16-06 from receiving member business loans.

Other policies. The following minimum limits and policies
must also be established in writing and reviewed at Tleast
annually for loans granted under this section:

a.

Loans, except with respect to credit card line of credit
programs offered to nonnatural person members which are
limited to routine purposes made available under such
programs, must be granted on a fully secured basis by
collateral as follows:

(1) Seeend-1ien-for-}ean-te-vatue-raties-ef-up-te-seventy

pereent: Agricultural operating crop and Tivestock
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production loans with loan-to-value ratios wup to
eighty percent of projected crop production and
livestock sales wusing current crop and livestock
prices. This limitation does not apply if the
agricultural operating 1loan is cross-collateralized
with chattel or real estate if such loans do not
exceed the loan-to-value ratios on chattel or real
estate loans.

(2) First 3%ien and second liens, including chattel, real
estate, and all commercial loans, for Tloan-to-value
ratios of up to eighty percents:.

(3) First lien with a loan-to-value ratio in excess of
eighty percent shall be granted only where the value
in excess of eighty percent 1is covered through
acquisition of private mortgage, or equivalent type,
insurance provided by an insurer acceptable to the
credit union or insurance or guarantees by or subject
to advance commitment to purchase by, an agency of
the federal government or of a state or any of its
political subdivisions, and in no event may the
loan-to-value ratio exceed ninety-five percents.

b. Loans may not be granted without the personal liability
and guarantees of the principals (natural person members)
except where the borrower is a not-for-profit organization
as ?efined by the Internal Revenue Service Code [26 U.S.C.
5011¢.

History: Effective December 1, 1992; amended effective January 1, 2001.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-03. Loan limits.

Loans to one borrower. Unless a greater amount is approved by
the state credit union board, the aggregate amount of
outstanding member business loans to any one member or group
of associated members may not exceed fifteen percent of the
credit union's reserves net worth (less the allowance for loan
losses account), or severty-five one hundred thousand dollars,
whichever 1is higher. A credit union may lend an additional
ten percent of the credit union's reserve net worth to any one
member or group of associated members if such credit is
extended for seasonal advances associated with operating
purposes for the production of farm products and repayment of
which is required to be made within a normal business cycle
not to exceed twelve months. In no event can the credit union
lend, or the state credit union board approve an exception for
a credit union resulting in a loan to any one member in excess
of the limitation specified in subsection 7 of North Dakota
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Century Code section 6-06-12. If any portion of a member
business loan is secured by shares in the credit union, or
deposits in another financial institution, or fully or
partially insured or guaranteed by, or subject to an advance
commitment to purchase by, any agency of the federal
government or of a state or any of its political subdivisions,
such portion may not be calculated in determining the fifteen
percent limit.

Exceptions. Credit unions seeking an exception from the
Timits of subsection 1 or section 13-03-16-05 must present the
state credit union board with, at a minimum: the higher limit
sought; an explanation of the need by the members to raise the
Timit and ability of the credit union to manage this activity;
and analysis of the credit union's prior experience making
member business Tloans; and a copy of its business lending
policy. The analysis of credit union experience in making
member business loans shall document the history of loan
losses, loan delinquency, volume and cyclical or seasonal
patterns, diversification, concentrations of credit to one
borrower or group of associated borrowers in excess of fifteen
percent of reserves net worth (less the allowance for loan
losses account), underwriting standards and practices, types
of Tloans grouped by purpose and collateral and qualifications
of personnel responsible for underwriting and administering
member business Tloans. State The state credit union board
shall consider, in addition to the information submitted by
the credit union, the historical CAMEL ratings. If the credit
union does not receive notification of the action taken within
ninety calendar days of the date the request was received by
the state credit union board, the credit union may assume

approval of the request to exceed the limit.

Maturity. Member business loans must bé granted for periods
consistent with the purpose, security, creditworthiness of the
borrower and sound lending policies.

Monitoring requirement. Credit unions with member business
loans in excess of one hundred percent of reserves net worth
(Tess the allowance for loan losses account) shall submit the
following information regarding member business loans to the
national credit union administration regional director on a
quarterly basis: the aggregate total of 1loans outstanding;
the amount of loans delinquent in excess of thirty days; the
balance of the allowance for member business loan losses; the
aggregate total of all concentrations of credit to one
borrower or group of associated borrowers in excess of fifteen
percent of reserves net worth (less the allowance for loan
losses account); the total number and amount of all
construction, development, or speculative loans; and any other
information pertinent to the safe and sound condition of the
member business loan portfolio.

17



History: Effective December 1, 1992; amended effective January 1, 2001.
General Authority: NDCC 6-01-04

Law Implemented: NDCC 6-06-06

13-03-16-05. Construction and development lending. Loans granted
under this section to finance the construction or development of

commercial or residential property are subject to the following
additional provisions:

1. The aggregate of all such loans, excluding any portion of a
loan secured by shares in the credit union, or deposits in
another financial- institution, or fully or partially insured
or guaranteed by, or subject to an advance commitment to
purchase by, any agency of the federal government or of a
state or any of its political subdivisions, may not exceed
fifteen percent of reserves net worth less the allowance for
loan losses account;

2. The borrower shall have a minimum of thirty-five percent
equity interest in the project being financed; and

3. Funds for such projects must be released following onsite
inspections by independent, qualified personnel in accordance
with a preapproved draw schedule.

History: Effective December 1, 1992; amended effective January 1, 2001.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-08. Aggregate loan 1limit. A credit union's aggregate
1imit for all outstanding member business loans, including any unfunded
commitments, is the lesser of one hundred seventy-five percent of the
credit union's net worth or twelve and one-quarter percent of the credit
union's total assets. The aggregate Jloan limit must include the
outstanding balance of any loan portion retained as to any participation
sold and must include any outstanding balance for any portion of a loan
participation purchased.

History: Effective January 1, 2001.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-09. Exceptions to the aggregate loan limit. The state
credit union board may exclude a credit union from the aggregate loan
1imit under section 13-03-16-08 for any one of the following conditions:

1. Credit unions that have a low-income designation as provided
for in 12 CFR 701.34 or participate in the.  community
development financial institutions program as provided for in

18



the Riegle Community Development and Regulatory Improvement
Act of 1994 [12 U.S.C. 4703].

Credit unions that were chartered for the purpose of making

member business loans under any of the following:

a. Original bylaws listing the field of membership to include
a farm cooperative or agricultural-related association.

b. Charter application including a narrative identifying
lending focus to be business loans of any amount,
including loans made for agricultural purposes.

Credit unions that have a history of primarily making member

History:

business loans, meaning that either member business loans
comprise at Jleast twenty-five percent of the credit union's
outstanding loans as evidenced in a recent call report from
1996 or later or member business loans comprise the largest
portion of the credit union's loan portfolio.

Effective January 1, 2001.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

19



20









APRIL 2001

CHAPTER 17-01-01

17-61-01-01. Organization and functions of the board of
chiropractic examiners.

| &

History. The board of chiropractic examiners was first
established in 1915 under Taws now codified as North Dakota
Century Code chapter 43-06. North Dakota was the first state
in the United States to issue a license to practice
chiropractic.

Functions. One function of the board is to examine, or
designate a testing agency to examine, candidates coming into
the state to see if they are qualified to practice
chiropractic in North Dakota. It is also the function of the
board to prevent those who are unqualified te-praetice from
practicing chiropractic in the state.

Board membership. The board consists of five members
appointed by the governor. Each member is a doctor of
chiropractic. Members of the board serve five-year terms, and
one term expires each year. Board members annually elect from
board membership the president, vice president, and
secretary-treasurer of the board.

Secretary-treasurer. The secretary-treasurer of the board is
elected by the board and is responsible for admiristratien--ef
overseeing the board's activities.

Executive director. The board may hire an executive director
to oversee the clerical needs of the board, and who will
answer to the board president.
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6. Inquiries. Any questions or suggestions concerning these
rules should be sent to the seeretary-treasurer executive
director:

Jerry Blanchard, D.C.
Box 185

Grafton, ND 58237
Telephone 701-352-1690
Fax 701-352-2258

History: Amended effective December 1, 1981; March 1, 1986; April 1,
1988; July 1, 1990; April 1, 2001.

General Authority: NDCC 43-86-64 43-06-04.1 :

Law Implemented: NDCC 28-32-02.1, 43-06-04, 43-06-04.1

17-01-01-02. Fees. The board charges the following fees:

1. For an application for initial licensure, one hundred fifty
dollars.

2. For renewal of a license, one hundred fifty dollars for active
status or one hundred dollars for inactive status.

3. To change from inactive to active status, fifty dollars.

4, For a duplicate license, twenty-five dollars.

5. The additional administrative fee for late renewals is two
hundred dollars.

History: Effective April 1, 2001.
General Authority: NDCC 43-06-04.1
Law Implemented: NDCC 43-06-08, 43-06-13
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CHAPTER 17-01-02

17-01-02-61. Regular or special meetings. The board will hold
regular sessiens meetings at least twice a year at-appreximate-six-menth
tRtervals--for--examinatien--ef--candidates--and-the-transaction-ef-sueh
other-business-as-may-proeperiy-come-before-it:--Sueh-meetings--shall--be
held--at--the-state-capitel-in-Bismarek;-oer-at-any-mere-eenvenient-place
desigrated-by-the-beard---Adjeurnment. Regular or special meetings may
be called at any time when the opinion of the board justifies such
action. Yhree-members-ef-the-beard-shall-eenstitute-a-querums

History: Amended effective April 1, 1984; April 1, 2001.
General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-05

17-01-02-03. Board expenses. Each member of the board of
chiropractic examiners shall be reimbursed for the member's expenses for
each day the member is actually engaged in performing the duties of the
member's office as provided for in North Dakota Century Code section
44-08-04, and such mileage and travel expenses as are provided for in
North Dakota Century Code section 54-06-09 and additional allowance for
other necessary expenses incurred. Each member of the board shall
receive compensation in the amount of one hundred fifty dollars for each
day or portion thereof spent in the discharge of the member's duties.
The-seeretary-treasurer-ef-the-beard-shall-receive-an-annual-satary--net
te-execeed-five-thousand-dettarss

History: Effective April 1, 1982; amended effective April 1, 1984;
February 1, 1990; April 1, 2001.

General Authority: NDCC 28-32-02, 43-06-05

Law Implemented: NDCC 43-06-05, 44-08-04, 54-06-09
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CHAPTER 17-01-03

17-01-03-02. Duties of secretary-treasurer. The
seeretary-treasurer-is-the-filing;-recording;-and-correspending--officer
of--the--beard:---The--seeretary-treasurer-shal}-keep-en-file-a-register
shewing--names--and--addresses--and---complete---registration---ef---at}
€Rirepracters----whe---have---been---1icensed---by---the---beard:----Fhe
seeretary-treasurer-shatl-be-eustedian-ef-the-seal-and-affix-the-same-te
deeuments--when--neeessary:--The--seeretary-treasurer--shall-eotleet-and
receipt-for-all-meney-reeceived;-keep-an-acerurate-aceount-of-the-same-and
depesit--ati--sueh--money--after--each-regular-er-special-meeting-of-the
beard-with-the-bank-seleeted--by--the--beard:---Fhe--seeretary-treasurer
shatl--keep--an-aeeurate-recerd-ef-al}-meney-received-and-disbursed;-and
repert-the-condition-ef-the-finanees--te--the--board--after--each--beard
meeting--er--whenever--required-to-de-se---Fhe-seeretary-treasurer-shatl
take-the-minutes-ef-each-board-meeting-and-make-a-complete-record-of-the
miAutess--whieh--shatl-be-kept-in-a-beok-previded-fer-that-purpese: The
secretary-treasurer will review and sign minutes of all meetings as
prepared by the executive director. Authorization by the
secretary-treasury is required for any checks that exceed five hundred
dollars. The secretary-treasurer will review the bank statements each
month. The secretary-treasurer will assume the duties of the executive
director if the position is unfilled.

History: Amended effective April 1, 2001.
General Authority: NDCC 28-32-82 43-06-04.1
Law Implemented: NDCC 43-06-05;-43-86-67

17-01-03-02.1. Duties of executive director. The executive
director is the filing, recording, and corresponding officer of the
board. The executive director shall keep on file a register showing
names and addresses and complete registration of all chiropractors who
have been licensed by the board. The executive director shall be
custodian of the seal and affix the same to documents when necessary.
The executive director shall collect and receipt for all money received,
keep an accurate account of the same and deposit all such money after
each regular or special meeting of the board with the bank selected by
the board. The executive director shall keep an accurate record of all
money received and disbursed and report the condition of the finances to
the board after each board meeting or whenever required to do so. The
executive director shall take the minutes of each board meeting and make
a complete record of the minutes, to be signed by the
secretary-treasurer, which shall be kept in a book provided for that
purpose. The executive director will keep the board compliant with the
state's open meetings laws.

History: Effective April 1, 2001.
General Authority: NDCC 43-06-04.1
Law Implemented: NDCC 43-06-04.1, 43-06-05, 43-06-07
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CHAPTER 17-02-01

17-02-01-01.2. Definitions.

1. Unless specifically stated otherwise, all definitions found in
Nﬁrth Da#ota Century Code section 43-06-01 are applicable to
this title.

2. "Actual consultation" as used in North Dakota Century Code
section 43-06-02 means seeking or giving professional advice,
opinions, or assistance in conjunction with a licensed
chiropractor in this state with regard to a specific patient
for the purpose of providing chiropractic treatment to the
patient. .

3. In this title, unless the context or subject matter otherwise
requires:

a. "National board" means the national board of chiropractic
examiners. :

b. "Special purposes examination for chiropractic" or "SPEC"
means the special purposes examination for chiropractic
offered by the national board.

History: Effective May 1, 1993; amended effective April 1, 2001.
General Authority: NDCC 28-32-02, 43-06-04.1
Law Implemented: NDCC 43-06-02, 43-06-10, 43-06-10.1

17-02-01-02. Apptieatiens Application for examimatien licensure.
Application shall be made on the official form issued by the board. The
forms may be secured upon application to the seeretary-treasurerz--if
the-applicant-graduated-prioer-te-1966-{prenational-beard}-and--has--been
in--active--practice;--the-applicant-must-pass-five-examinatiens-{x-rays
erthepedi€ss-jurisprudences -Rutriti6A;--and--neurelegy}--and--atse--five
practicals--{x-rays;-spinal-biemechanies;-extremity-adjustings;-first-aids
and-ease-management} executive director.

A}1--applicants--graduating--after--1966-and-before-duly-1988-must
pass-parts-i-and-1i--ef--the--natienal--beard;--pius--five--examinatiens
{x-rays--erthopedies;--jurisprudences-nutritien;-and-neuretegy}-and-atse
five-practicals-{x-ray;-spinal-biemechanies;-extremity-adjusting;--first
aid;-and-case-managementy} s

}f--the--applicant--graduated--after-duly-1988;-the-appticant-must
have--passed--a}}--parts--ef--the--ratienal--beard;--pius--the--etinieat
competeney--examination---The-applicant-must-pass-jurisprudence-and-five
practicals-f{x-rays;-spinal-biemechanies;-extremity-adjusting;-first--aids
and-ease-management} -

27



History: Amended effective February 1, 1990; April 1, 2001.
 General Authority: NDCC 28-32-02, 43-06-04.1, 43-06-05
Law Implemented: NDCC 43-06-08

. 17-02761-02.1. . Reciprocity. An applicant for reciprocal
licensure will be considered by the board if the following conditions
are met:

1. The @pplicgnt has a license and 1is in good standing to
practice chiropractic in another state or jurisdiction;

2. The applicant has been licensed to practice chiropractic for
at least the preceding two years in the other state or
jurisdiction;

3. The applicant has successfully passed the national board on an
earlier occasion; ard

4.. The applicant successfully passes the special purposes
examination for chiropractics or part IV of the national board
examination, unless waived by the board for good cause; and

5. The applicant sucessfully passes the jurisprudence examination
required by North Dakota law.

History: Effective May 1, 1993; amended effective April 1, 2001.
General Authority: NDCC 28-32-02, 43-06-04.1, 43-06-10.1
Law Implemented: NDCC 43-06-10, 43-06-10.1

17-02-01-05. Examination number. Befere--the-examinatien-each
applicant-shali-be-given-a-cenfidential-number-which-the-appticant-shati
place--at--the--toep-ef-cach-page-ef-manuseript:--Ne-other-marks-shati-be
placed-en-any-paper-whereby-the-identity-of--the--candidate--may--beceme
krewn-te-the-examiner: Repealed effective April 1, 2001.

General Authority: NBEE-28-32-62
Law Implemented: NBEE-43-06-68

17-02-01-06. Examination requirements. Fe--be--entitled--te-a
}iecense;-every-candidate-must-answer--eorrectly--at--teast--seventy-five
pereernt--of--the-questiens-in-each-subjeet;-in-addition-to-conducting--a
satisfaetery-clinical-demenstratien: Repealed effective April 1, 2001.

History: Amended-effeetive-February-1;-1996-
General Authority: NBEE-28-32-82
Law Implemented: NBEE-43-06-068
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17-62-01-67. Conduct of examination. A}}-examiratiens-sha}l-be
eonducted-by-the-beard:--Ne-persen-except-the--candidate--er--candidates
and--the--beard;--er--sueh-other-assistants-as-may-be-employeds-shall-be
altewed-in-the-room-during-examinations:--Al}-written-examinations--must
be--in--iRk;--6R-oRe-side-of -the-paper-furnished-by-the-beard: Repealed
effective April 1, 2001.

General Authority: NBEE-28-32-82
Law Implemented: NBEE-43-66-68

17-02-01-08. Examination subjects and requirements. Written
examitRat+ens-shal}-be-eonducted-in-the-subjects-as-set--forth--in--Nerth
Paketa--Eentury--Code--seetions-43-06-10-and-43-06-10:-1---Each-candidate
muSt--make--a--satisfaetory--elinical--demenstratien--in--the--practical
examinatiens--set--forth-by-the-beard: Examinations will be provided by
the national board, or its successor, except for jurisprudence, which
will be administered by the board. An applicant must satisfy the
following criteria:

1. The applicant must hold a diploma from a chiropractic college
fully accredited by the council on chiropractic education.

2. If the applicant graduated before 1966, the applicant must
have been in active practice and have passed five examinations
(x-ray, orthopedics, jurisprudence, nutrition, and neurology)
and also five practicals (x-ray, spinal biomechanics,
extremity adjusting, first aid, and case management).

3. If the applicant graduated between 1966 and 1988, the
- applicant must have passed parts I and II of the national
board examination. In addition, the applicant must have
passed part IV or the SPEC.

4. 1f the applicant graduated between July 1988 and January 1997,
the applicant must have passed parts I, II, and III of the
national board examination. In addition, the applicant must
have passed part IV or the SPEC.

5. If the applicant graduated after January 1997, the applicant
must have passed parts I, II, III, and IV of the national
board examination.

6. Passing grades for part IV of the national board examination
are effective for seven years after which time the applicant
may be required to take and pass the SPEC.

7. Applications made after January 1, 2001, must reflect a
passing score on the national board's physiotherapy
examination.

History: Amended effective February 1, 1990; April 1, 2001.

29



General Authority: NDCC 28-32-02, 43-06-04.1, 43-06-05
Law Implemented: NDCC 43-06-10, 43-06-10.1

17-92-61-09. Declaration. At-the-eerelusien-ef-the-examinatiens
each-candidate-shall-be-required-to-sign-the-following-declarations

NOR¥H-BAKGTA-STATE-BOARD-OF
EHIRGPRAETIE-EXAMINERS

eertify-that-1-am-an-applicant-fer-a-certificate-from-the
Nerth-Baketa-State-Beard-ef-Ehirepractic-Examiners
autherizing-me-te-practice-chirepractie-in-Nerth-Paketa
and-that-i-was-present-and-teek-the-examinatien-held-at

}-further-deelare-upen-my-henrer-that-during-said
examination-i-neither-received-aid-frem-ner-extended-any
atd-te-ethers;-rer-reserted-te-any-unfair-means-whatseevers
te-seeure-the-required-rating-te-enable-me-te-passs

I-further-certify-that-1-did-net-see-any-of-the-sets
ef-guestions-used-at-this-examinatien-until-1-appeared
befere-the-beard-

Signature-of-applicant----=------cccccccoccccaccncaaaaaa--

Repealed effective April 1, 2001.

General Authority: NBEE-28-32-82
Law Implemented: NBEE-43-06-08

17-02-01-10.1. License displayed. If a licensed chiropractor
moves from his the chiropractor's primary location, the office of the
seeretary-treasurer executive director must be notified of the change of
location of the chiropractor. ¥he A current certificate or duplicate
certificate issued by the board must at all times be displayed in the
each office of the chiropractor. In case of 1loss by fire or other
destruction, a duplicate certificate may be issued by the board at a
regular meeting upon receipt of satisfactory evidence of the destruction
and-payment-ef-a-fee-noet-te-exceed-twenty-five-deltars.

History: Effective February 1, 1990; amended effective April 1, 2001.
General Authority: NDCC 28-32-02, 43-06-04.1, 43-06-05
Law Implemented: NDCC 43-06-04.1
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17-02-01-13. License renewal and fees.

1. Every chiropractor who has been licensed by the board shall
renew the license by remitting a renewal fee ret-te-exceed-twe
Rurdred--dettars on or before September first of each year. A
For applicants who receive an initial license after July
first, the license will be deemed to be automatically renewed
on September first for an additional year without payment of
an additional renewal fee.

2. Subject to subsection 3, a license which has not been renewed
as a result of nonpayment of the annual registration fee may
be reinstated upon payment to the board of past renewal fees
plus an additional administrative fee nRet--te--exceed--four
hundred--dettars set by the board. Proof of appropriate
continuing education hours must be presented.

|

If a license has not been renewed during a continuous two-year
period, no renewal of the license may be issued unless the
applicant passes the special purposes examination for
chiropractic or part IV of the national board examination, or
has passed part IV within the seven years immediately
preceding the date of application for renewal, unless waived
by the board for good cause. Further, the applicant must pass
the jurisprudence examination required under North Dakota law.
1f--a--lieense--has--net--been--rerewed--durPing--a--€oRt1AHOHS
five-year-peried;-ne-renewat-ef-the-1icense-may-issue-and--the
applicant--must-pass-the-examinations-required-by-Nerth-Baketa
Century-tode-sections-43-06-10-and-43-06-10-1+

History: Amended effective April 1, 1984; February 1, 1990; May 1,
1993; April 1, 2001.

General Authority: NDCC 28-32-02, 43-06-04.1, 43-06-05

Law Implemented: NDCC 43-06-04.1, 43-06-13

17-02-01-14. License renewal - Special purposes examination for
chiropractic. 1f-a-lieense-has-ret-been-renewed-for--a--peried--of--twe
yearss;--Re--renrewat--ef--the--lieense-may-be-issued-untess-the-applicant
passes-the-speetal--purpeses--examination--for--ehirepractie:  Repealed
effective April 1, 2001.

History: Effeetive-May-1;-1993:
General Authority: NBEE€-43-86-84:1;-28-32-02
Law Implemented: NBEE-43-086-13

17-02-01-15. Lapsed licenses. Notwithstanding the provisions in
this chapter regarding renewal of lapsed licenses, once a license has
lapsed, the person who held the Tlapsed license may not practice
chiropractic or use a title reserved under state law for individuals who
are licensed by the board until the individual's license is renewed or
until a new license is issued. A person whose license has lapsed but
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who continues to practice chiropractic or use a restricted title
violates state law and this chapter. Such a violation is grounds for

denying an application by the former licensee for renewal of the lapsed
license or for a new license.

History: Effective April 1, 2001.
General Authority: NDCC 43-06-04.1
Law Implemented: NDCC 43-06-04.1
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CHAPTER 17-02-03

17-02-03-01. Filing addresses. Every chiropractor shall file
with the seeretary-treasurer executive director of the board of
examiners the chiropractor's address in the city and location of the
place where the chiropractor conducts practice and shall report the name
of any other city and place wherein the chiropractor maintains a branch
office for the purpose of practice.

History: Amended effective April 1, 2001.
General Authority: NDCC 28-32-02, 43-06-04.1, 43-06-05
Law Implemented: NDCC 43-06-13

17-02-03-03. Releasing patients from quarantine. Befere--a
ehirepracter-shatl-release-frem-guarantine-a-patient--suffering--frem--a
€ontagious-er-infectious-diseases-the-patient-shati-first-be-examined-by
the-attending-chirepracter;-and-i+f-fully-recovered-and-ready-for-retease
and--the-patient-has-passed-the-required-number-ef-days-itn-guarantine-as
required-bBy-statute;-the-patientis-eondition-shatl-then-be--reperted--by
the--attending--ehiropracter--te-the-health-efficer;-whe-shati-have-futi
eharge-ef-the-disinfection-of-the-patient;-the-patients--etething;--and
the-place-ef-quarantine: Repealed effective April 1, 2001.
History: Amended-effeetive-February-1;-1996-
General Authority: NBEE-28-32-02
Law Implemented: NBEE-43-06-16
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CHAPTER 17-02-04

;7-02-04-03. Advertising. Chiropractors will be privileged to
advert1se their practice in any legitimate manner set forth in the
American chiropractic association code of ethics adopted by this state,
except as Timited or prohibited in section 17-03-01-01.

History: Amended effective February 1, 1990; April 1, 2001.
General Authority: NDCC 43-06-04.1, 43-06-15
Law Implemented: NDCC 43-06-15

17-02-04-06. Needle acupuncture.

1. "Needle acupuncture" means a system of diagnosis and treatment
for the purpose of restoring the body back to health which
includes the utilization of needles which may be manipulated
or stimulated by hand as well as by electric, magnetic, light,
heat, or ultrasound. "Needle acupuncture" does not include
electric point stimulation, the use of pressure adjunctive
techniques for muscle, Tigamentous, or neurologic stimulation
or inhibition, or the drawing of blood for the purpose of
clinical diagnostic laboratory evaluation.

2. A chiropractor may only practice needle acupuncture if the
-chiropractor is certified to practice needle acupuncture by
the board. :

3. A minimum of one hundred hours of training in needle
acupuncture sponsored by a council of chiropractic education
accredited college of chiropractic 1is required before a
chiropractor may be certified to practice needle acupuncture.

4. The one hundred hours of training 1in acupuncture must be
certified by the sponsoring college and registered by the
sponsoring college with the seeretary executive director of
the board.

5. When the required hours of training are registered by the
sponsoring college, the board will issue the chiropractor a
letter certifying that the chiropractor is authorized to
practice needle acupuncture.

History: Effective May 1, 1993; amended effective April 1, 2001.
General Authority: NDCC 28-32-02, 43-06-04.1
Law Implemented: NDCC 43-06-04.1
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CHAPTER 17-03-01

17-63-01-01. Unprofessional conduct. The board may revoke,
suspend, or deny a license to any person otherwise qualified or licensed
by the board who is found to have committed unprofessional conduct.
Unprofessional conduct includes, but is not limited to, the following:

L

Exploitation of patients for financial gain, which includes:

a. Overutilization of chiropractic services or practices.
Overutilization is defined as services or practices
rendered or goods or appliances sold by a chiropractor to
a patient for the financial gain of the chiropractor or a
third party which are excessive in quality or quantity to
the justified needs of the patient.

b. Ordering of excessive tests, treatment, or use of
treatment facilities not warranted by the condition of the
patient.

c. Exercising undue influence on a patient or client,
including the promotion or the sale of services, goods, or
appliances;--er--drugs 1in such a manner as to exploit the
patient or client.

d. The administration of treatment or the use of diagnostic
procedures which are clearly excessive as determined by
the customary practices and standards of the Tlocal
community of licensees.

Willfully harassing, abusing, or intimidating a patient,
either physically or verbally.

Failing to maintain a patient record and a billing record for
each patient which accurately reflect the evaluation or
treatment of the patient and the bills charged to the patient.
Unless otherwise provided, all patient records must be
retained for at least six years.

The willful or grossly negligent failure to comply with the
substantial provisions of federal, state, or Tlocal laws,
rules, or regulations governing the practice of the
profession. '

Any conduct which has endangered or is likely to endanger the
health, welfare, or safety of the public including habitual
intemperance, illegal wuse of controlled substances, or
conducting unauthorized experiments or tests upon patients.

Conviction of a crime which is substantially related to the
qualifications, functions, or duties of a chiropractor.
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10.

11,

12.

13;
14.

15.

16.

17.

18.

Conviction of a felony or any offense involving moral
turpitude, dishonesty, or corruption.

Violation of any of the provisions of law regulating the

dispensing or administration of narcotics, dangerous drugs, or
controlled substances.

The commission of any act involving moral turpitude or
d1shonesty, whether the act is committed in the course of the
individual's activities as a licenseholder or otherwise.

Knowingly makjng or signing any false certificate or other
document relating to the practice of chiropractic care which
falsely represents the existence or nonexistence of a state of
facts.

Violating or attempting to violate, directly or indirectly, or
assisting in or abetting in the violations of, or conspiring
to violate any provision of the law or the rules adopted by
the board.

Making or giving any false statement or information in
connection with the application for issuance of a license.

Participation in any act of fraud or misrepresentation.

Except as required by law, the unauthorized disclosure of any
information about a patient revealed or discovered during the
course of examination or treatment.

The employment or use of persons known as cappers or steerers
to obtain business.

The offering, delivering, receiving, or accepting of any
rebate, refund, commission, preference, patronage, dividend,
d1scount or other cons1derat1on as compensation or 1nducement
for referr1ng patients to any person.

Practicing or offering to practice beyond the scope permitted
by law, or accepting and performing professional
responsibilities which a licensee knows or has reason to know
that the licensee is not competent to perform, or performing
without adequate supervision professional services which a
licensee is authorized to perform only under the supervision
of a Tlicensed professional, except in an emergency situation
where a person's life or health is in danger.

Delegating professional responsibilities to a person when the
licensee delegating such responsibilities knows or has reason
to know that such person is not qualified by training, by
experience, or by licensure, to perform them.
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19. Advertising or soliciting for patronage that is not in the
public interest, which includes:

a. Advertising or soliciting which is false, fraudulent,
deceptive, or misleading. : '

b. Advertising or soliciting which guarantees any service or
result.

C. Advertising or soliciting which makes any claim relating
to professional services or products or the cost or price
thereof which cannot be substantiated by the licensee.

d. Advertising or soliciting which make «claims of
professional superiority which cannot be substantiated by
the licensee.

e. Advertising or soliciting which is based upon a claim that
the chiropractor uses a secret or special method of
treatment and the chiropractor refuses to divulge the
secret or special method of treatment to the board.

f. Advertising no out-of-pocket expenses or practicing same.
g. Advertising free examination or service.

20. Violation of any term of suspension or probation imposed by
the board.

History: Effective February 1, 1990; amended effective April 1, 2001.
General Authority: NDCC 43-06-04.1, 43-06-15
Law Implemented: NDCC 43-06-15

17-03-01-04. Code of ethics. The board adopts the 1999 edition
of the American chiropractic association code of ethics as the code of
ethical conduct governing the practice of chiropractic in the state of
North Dakota.

History: Effective April 1, 2001.
General Authority: NDCC 43-06-04.1
Law Implemented: NDCC 43-06-04.1
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CHAPTER 17-03-062

17-03-02-01. Professional education.

L

A1l Ticensees shall complete a minimum of twelve twenty hours
of approved continuing chiropractic education per year. Only
hours earned at board-approved continuing chiropractic
education programs will be acceptable. In order to receive
board approval, a continuing chiropractic education program:

a. Must be a program sponsored by the board;

b. Must be a program approved by the council on chiropractic
education;

c. Must be a program sponsored by a college of chiropractic
accredited by the council on chiropractic education or its
successor;

d. Must be a health-related seminar sponsored by an equally
accredited college or university;

e. Must be a medical seminar qualifying for continuing
education credits; or

f. Must be an educational program arranged by the North
Dakota chiropractic association and approved by the board.

In order to have a program approved, the sponsor shall submit
to the board the following information 1in addition to any
other information requested by the board:

a. A detailed course outline or syllabus including such items
as the method of instruction and the testing materials.

b. The qualifications and subjects taught by each instructor
appearing in the program.

c. The procedure to be used for recording attendance of those
attendees seeking to apply for continuing chiropractic
education credit.

d. The instructor is approved by the board of chiropractic
examiners.

The board must be the sole determinant of whether the courses
are approved for continuing chiropractic education credit.
The board shall make that determination based on the
information submitted to it. In making its decision, the
board shall determine whether or not the course submitted for
credit meets the basic objectives and goals of continuing
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chiropractic education. Those basic goals include the growth
of knowledge, the cultivation of skills and greater
understanding, the continual striving for excellence in
chiropractic care, and the improvement of health and welfare
of the public.

4. On or before September first of each year, licensees may elect
to renew their licenses as inactive. The inactive status is
at a reduced fee for those licensees who do not practice,
consult, or provide any service relative to the chiropractic
profession in the state. The inactive licensee does not have
to provide proof of continuing educational hours. Any
inactive licensee may activate the license at any time by
paying an additional fee and showing proof of twenty hours of
continuing education in the last twelve months.

5. All Tlicensees must have four hours of professional boundary
study every three years prior to renewal of their licenses.
These four hours will be included in the annual twenty-hour
requirement in the year taken.

6. During the first calendar year a new license is issued to
practice chiropractic in North Dakota, the licensee will be
required to attend a seminar put on by the board. The seminar
will be provided twice a year without charge.

History: Effective February 1, 1990; amended effective April 1, 2001.
General Authority: NDCC 43-06-13, 43-06-04.1, 43-06-05
Law Implemented: NDCC 43-06-13

17-03-02-03. Report of disciplinary actions. The board will
report all final disciplinary actions to CIN-BAD, the internet data base
of the federation of chiropractic licensing boards. In addition, by
law, the board will report all final disciplinary actions to the federal
healthcare integrity and protection data base.

History: Effective April 1, 2001.
General Authority: NDCC 43-06-04.1, 43-06-05
Law Implemented: NDCC 43-06-15
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MAY 2001

CHAPTER 33-07-01.1

33-07-01.1-01. General provisions - Definitions.

1.

Institutions covered by medical hospital licensure laws. The
following types of institutions are covered by North Dakota
Century Code chapter 23-16 for the purpose of rules and are
deemed to come within the provisions of North Dakota Century
Code section 23-16-01 which provides for licensure of any
institution that maintains and operates organized facilities
for the diagnosis, treatment, or care of two or more
nonrelated persons suffering from illness, injury, or
deformity or where obstetrical or other care is rendered over
a period exceeding twenty-four hours:

a. General acute, primary care, and specialized hospitals,
including rehabilitation and psychiatric hospitals.

b. Skilled nursing facilities and nursing facilities.

c. Outpatient facilities, including surgical centers and
trauma centers, excluding physicians' clinics.

d. Maternity homes that receive more than one patient in six
months.

Institutions not covered by medical hospital licensure laws.
The following types of institutions that provide some medical
or nursing service are deemed not to come within the
provisions of North Dakota Century Code chapter 23-16:
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An

Any institutions that are regularly licensed by the social

service board of North Dakota, such as homes for unmarried
mothers.

Federal and state institutions. For state institutions,
the primary purpose of which is the provision of medical
care, the department has the responsibility for inspection
on the same basis as those institutions that are covered
by North Dakota Century Code chapter 23-16. Upon the
findings of such inspections, recommendations will be
formulated by the department.

Chiropractic hospitals licensed under North Dakota Century
Code chapter 23-17.

Homes in which the only persons receiving nursing care are
those related to the householder by blood or marriage.

Homes in which only one person receives care at any one
time.

institution shall hold licensure in the same category for

which it seeks federal certification.

The following terms are defined for purposes of this chapter
and North Dakota Century Code chapter 23-16:

a.

"Abuse" includes mental, physical, sexual, and verbal
abuse which would result in temporary or permanent mental
or physical injury, harm, or ultimately death. Mental
abuse includes humiliation, harassment, threats of
punishment, or deprivation. Physical abuse includes
hitting, slapping, pinching, and kicking. It also
includes controlling behavior through corporal punishment.
Sexual abuse includes sexual harassment, sexual coercion,
sexual contact, or sexual assault. Verbal abuse includes
any use of oral, written, or gestured language that
includes disparaging and derogatory terms to patients or
their families used within their hearing distance to
describe the patients, regardless of their age, ability to
comprehend, or disability.

"Acute care" means care for an episode of illness, injury,
deformity, or pregnancy which may have a rapid onset or be
severe in nature or have a short duration which requires
medical treatment and continuous nursing care in a
hospital setting.

"Authentication" means identification of the individual
who made the medical record entry by that individual in
writing, and verification that the contents are what the
individual intended.
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"Bed capacity" 1is bed space designed for inpatient cares;
tnetuding--space--oeriginatly--designed--er--remedeted--for
trpatient--beds--even-theugh-temperarily-net-used-fer-sueh
purpeses:--fhe-number-of-beds-te-be-eounted-in-any-patient
reem--15--the-maximum-Rumber-for-which-adequate-fieer-area
ts-previded:--In-measuring-the-fleer-area-ef-patient-reems
for--the-purpese-of-determining-bed-capacity;-only-the-net
usable-space-in-the-roem--may--be--esnsidered:---Space--in
totlet---reems;---washreemss---€}osets;---vestibuless--and
€orriders-may-ret-be-eeunted.

(1) Areas to be included:
(a) Bed space in all nursing units, including:
[1] Intensive care or cardiac care units.
[2] Minimal or self-care units.
(b) 1Isolation units.
(c) Pediatrics units, including:
[1] Pediatric bassinets.

[2] 1Incubators located in the pediatrics
department.

fe}--Bbservatien---units--equipped--and--staffed--for
evernight-uses

fe}--A11--space--designed-fer-inpatient-bed-care-even
}f--eurrently--elesed--er--assigred--te---easity
eonvertibles-nenpatient-uses-sueh-as-sterages

{f}--Space--in--areas-eriginatly-designed-as-setarias
waiting--reems;---offices;---conference---reomss
elassreems;--and-sueh-which-have-reeessary-fixed
equipment-{aursets-catl;-1ighting;-ete-}-and-are
aceessible--te--a--Rurseis--statien--exetusivety
staffed-for-inpatient-bed-earex

{g}--Bed--space--under--eenstruction--if--planned-for
immediate-completion-fret-an-unfinished--*she}it
fleer}s

(2) Areas to be excluded:
(a) Newborn nurseries in the obstetrical department.
(b) Labor and delivery rooms.

(c) Recovery rooms.
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(d) Emergency units.
(e) Preparation or anesthesia induction rooms.

(f) Rooms designed for diagnostic or treatment
procedures. '

(g) Hospital staff sleeping quarters, including
accommodations for oncall staff.

fR}--Eerridors:

{+}--Selaria;---waiting--reems;--effices;--eonference
FOBMS;--€1a55P06MS; --and--sueh--whieh--are---pet
readily--equipped--and-staffed-foer-inpatient-bed
€arex

{3}--Ynfinished---shell--space:---An--area--whieh--is
fintshed-except-for-mevabie-equipment-shali--net
be-eenstdered-unfinished-spaces ‘

"Department" means the North Dakota state department of
health. '

"Governing body" means the individual or group in whom the
ultimate authority and legal responsibility is vested for
the conduct of the institution.

"Hospital" means a facility that provides continuous
nursing services, the principal activity or business of
which 1is the reception of a person for diagnosis, medical
care, and treatment of human illness to meet the needs of
the patient served.

(1) "General acute hospital" means a facility with
physician services available, permanent facilities
that include inpatient beds, and continuous
registered nurse staffing on a twenty-four-hour basis
for treatment or care for illness, injury, deformity,
abnormality, or pregnancy.

(a) In addition to medical staff and nursing
services, the hospital shall regularly maintain
either directly or through agreement the
following services to meet the needs of the
patients served:

[1] Dietary services.
[2] Medical records services.

[3] Pharmaceutical services.
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[4] Laboratory services.

[5] 'Radio1ogy services.

[6] Emergency services.

[7] Social services.

[8] Basic rehabilitation services.

[9] Housekeeping and related services including
laundry.

[106] Central services.

(b) Complementary services are optional services
which the hospital may provide and include:

[1] Nuclear medicine services.

[2] Surgical services.

[3] Recovery services.

[4] Anesthesia services.

[5] Respiratory care services.

[6] Obstetrical services.

[7] Specialized rehabilitation services.
[8] Psychiatric services.

"Primary care hospital" means a facility that has

available twenty-four-hour - licensed health care

practitioner and nursing services, provides inpatient
care to ill or injured persons prior to their
transportation to a general acute hospital, or
provides inpatient care to persons needing acute-type
care for a period of no longer than an average of
ninety-six hours, excluding persons participating in

a federal swing-bed program.

(a) In addition to medical staff and nursing
services, the hospital shall regularly maintain
either directly or through agreement the
following services to meet the needs of the
patients served:

[1] Dietary services.

[2] Medical records services.
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(3)

[3] Pharmaceutical services.

[4] Laboratory services.

[5] Radiology services.

[6] Emergency services.

[7] Social services.

[8] Basic rehabilitation services.

[9] Housekeeping and related services including
laundry.

[10] Central services.

(b) Complementary services are optional.

“Sbecia]ized hospital® means a facility with hospital

characteristics which provides medical care for

persons with a categorical illness or condition.

(a) In addition to medical staff and nursing
services, the hospital shall regularly provide
directly or through agreement the following
services to meet the needs of the patients
served:

[1] Dietary services.

[2] Medical records services.
[3] Pharmaceutical services.
[4] Laboratory services.

[5] Radiology services.

[6] Emergency services.

[71 Social services.

[8] Basic rehabilitation services.

[9] Housekeeping and related services including
laundry.

[10] Central services.

(b) Complementary services are optional services
which the hospital may provide and include:
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[1]
[2]
(3]
[4]
(5]
[6]

Nuclear medicine services.
Surgical services.
Recovery services.
Anesthesia services.
Respiratory care services.

Obstetrical services.

(c) Hospitals meeting the definition of a
specialized hospital shall be licensed as such
and may include the following:

(1]

[2]

"Rehabilitation hospital" means a facility
or unit providing specialized
rehabilitation services to patients for the
alleviation or amelioration of the
disabling effects of 1illness or injury.
Specialized rehabilitation services are
characterized by the coordinated delivery
of interdisciplinary care intended to
achieve the goals of maximizing the
self-sufficiency of the patient. A
rehabilitation hospital is a facility
licensed to provide only specialized
rehabilitation services or is a distinct
unit providing only specialized
rehabilitation services Tlocated in a
general acute hospital. A rehabilitation
hospital must arrange to provide the
services identified in section 33-07-01-35.

"Psychiatric hospital" means a facility or
unit providing psychiatric services to
patients with a diagnosis of mental
illness. A psychiatric hospital is a
hospital licensed to provide only
psychiatric services or is a distinct unit
providing only psychiatric services located
in a general acute hospital. Psychiatric
hospitals must provide services consistent
with section 33-07-01-36.

"Licensee" means an individual, officer, or member of the
governing body of a hospital or related institution.

"Licensed health care practitioner" means an individual
who is licensed or certified to provide medical, medically

related, or

advanced registered nursing care to

individuals in North Dakota.
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“Medical staff" in general acute and specialized hospitals
means a formal organization of physicians (and dentists)
and may include other licensed health care practitioners
with the delegated authority and responsibility to
maintain proper standards of patient care and to plan for
continued improvement of that care. Medical staff in
primary care hospitals means one or more licensed health
care practitioners with the delegated authority and
responsibility to maintain proper standards of medical
care and to plan for continued improvement of that care.

"“Misappropriation of patient property" means the
deliberate misplacement, exploitation, or wrongful
temporary or permanent taking or use of a patient's
belongings or money, or both.

"Neglect" includes one severe incident or a pattern of
incidents of willful failure to carry out patient services
as directed or ordered by the 1licensed health care
practitioner, willful failure to give proper attention to
patients, or failure to carry out patient services through
careless oversight.

"Nursing facilities" are the following:

(1) "Basic care facility" means a facility consistent
with North Dakota Century Code chapter 23-09.3 and
North Dakota Administrative Code chapter 33-03-24.

(2) "Nursing facility" means a facility consistent with
North Dakota Century Code chapter 23-16 and North
Dakota Administrative Code chapters 33-07-03.1 and
33-07-04.1.

"Outpatient facility" (including ambulatory surgical
centers and trauma centers - excluding physicians' clinic)
means a facility, located in or apart from a hospital;
providing community service for the diagnosis or diagnosis
and treatment of ambulatory patients (including ambulatory
inpatients) in need of physical or mental care (see
chapter 33-03-01):

(1) Which is operated in connection with a hospital; or

(2) Which offers to patients not requiring
hospitalization the services of licensed health care
practitioners in various medical specialties, and
which makes provision for its patients to receive a
reasonably full range of diagnostic and treatment
services; and

(3) Which is subject to the requirements of chapter
33-03-01.
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0. "Qualified activities coordinator" means a qualified
therapeutic recreation specialist who is eligible for
registration as a therapeutic recreation specialist by the
national therapeutic recreation society (branch of
national recreation and park association) under its
requirements; is a qualified occupational therapist as
defined in North Dakota Century Code chapter 43-40; is
certified as an occupational therapist assistant; or has
two years of experience in a social or recreational
program within the last five years, one year of which was
as a full-time employee in a patient activities program in
a health care setting; or has completed a training course
approved by the department.

p. "Separate Tlicense for building on separate premises"
means, in the case of a hospital or related institution
where two or more buildings are used in the housing of
patients, a separate license 1is required for each
building. Separate licenses are required even though the
buildings may be operated under the same management.

g. "Signature" means the name of the individual written by
the individual or an otherwise approved identification
mechanism used by the individual which may include the
approved use of a rubber stamp or an electronic signature.

r. "Writing" means the use of any tangible medium for entries
into the medical record, including ink or electronic or
computer coding, unless otherwise specifically required.

History: Effective April 1, 1994; amended effective August 1, 1999;
May 1, 2001.

General Authority: NDCC 23-01-03(3), 28-32-02

Law Implemented: NDCC 23-16-06, 31-08-01.2, 31-08-01.3
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CHAPTER 33-07-03.2

33-07-03.2-01. Definitions. The following terms are defined for

this chapter, chapter 33-07-04.2, and North Dakota Century Code chapter
23-16:

1. "Abuse" for the purposes of this chapter is defined in section
33-07-06-01.

2. "Adult daycare" means the provision of facility services to
meet the needs of individuals who do not remain in the
facility overnight.

3. "Authentication" means identification of the individual who
made the resident record entry by that individual in writing,
and verification that the contents are what the individual
intended.

4, "Bed capacity" means bed space designed for resident cares
ineluding-space-eriginaliy-designed-er-remedeled-for--resident
beds--even-theugh-temperarily-net-used-for-sueh-purpeses:--The
RumBer-of-beds-te-be-eeunted--iR--any--resident--reem--15--the
maximum- -Aumber-for-which-adequate-fleer-area-is-provided:--1n
measHring-the-fleer-area-of-resident-reems-fer-the-purpeses-of
determining--bed--capacity;--enty--the-net-usable-space-in-the
reem-may-be-eensidered:--Space--in--tottet--reoms;--washreems;
elesets;--vestibuless;-and-eerriders-may-net-be-counted:--Areas
ineluded-ares '

az--Al}-space-designed-fer-resident-bedreems-even-+f-eurrentty
elesed-er--assigned--te--easity--eenvertible;--nrenresident
Hses:-and

b:--Space--in--areas--eriginally--designed-as-setarias-watting
reems;-offices;-eenference--rooms; --€1assrPeOmMS s - -and--sHeh
that---has---neeessary---fixed--equipment--{nursesi--eati;
lightings-etes-}-and-is-aceessible--te--a--nurses:--statien
exclusively-staffed-for-resident-eare.

5. "Department" means the state department of health.

6. "Discharge" means movement from a facility to a
noninstitutional setting when the discharging facility ceases
to be legally responsible for the care of the resident.

7. "Emanating services" means services which are provided from a
facility to nonresidents.

8. "Facility" means a nursing facility.
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10.

1.

185

13.

14.

15.

16.

“Governing body" means the individual or group in whom legal
responsibility is vested for conducting the affairs of a
private or governmental facility. Governing body includes,
where appropriate, a proprietor, the partners of any
partnership including Tlimited partnerships, the board of
directors and the shareholders or members of any corporation
including limited 1liability companies and nonprofit
corporations, a city council or commission, a county
commission or social service board, a governmental commission
or administrative entity, and any other person or persons
vested with management of the affairs of the facility
irrespective of the name or names by which the person or group
is designated.

"Licensed health care practitioner" means an individual who is
licensed or certified to pravide medical, medically related,
or advanced registered nursing care to individuals in North
Dakota.

"Licensee" means the legal entity responsible for the
operation of a facility.

"Medical staff" means a forma] organization of licensed health
care practitioners with the delegated authority and
responsibility to maintain proper standards of medical care. -

"Misappropriation of resident property" means the willful
misplacement, exploitation, or wrongful temporary or permanent
use of a resident's belongings or money without the resident's
consent. Willful for the purpose of this definition means to
do so intentionally, knowingly, or recklessly.

a. "Intentionally" means to dd deliberately or purposely.

b. "Knowingly" means to be aware or cognizant of what one is
doing, whether or not it is one's purpose to do so.

c. "Recklessly" means to consciously engage in an act without
regard or thought to the consequences.

"Neglect" for the purposes of this chapter is defined in
section 33-07-06-01.

"Nursing facility" means an institution or a distinct part of
an institution established to provide health care under the
supervision of a licensed health care practitioner and
continuous nursing care for twenty-four or more consecutive
hours to two or more residents who are not related to the
licensee by marriage, blood, or adoption; and who do not
require care in a hospital setting.

"Rural area" means an area defined by the United States bureau
of the census as a rural area.
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17.

18.

19.

20.

History:

“Secured unit" means a specific area of the facility that has
a restricting device separating the residents in the unit from
the residents in the remainder of the facility.

"Signature" means the name of the individual written by the
individual or an otherwise approved identification mechanism
used by the individual that may include the approved use of a
rubber stamp or an electronic signature.

"Transfer" means movement from a facility to another
institutional setting when the legal responsibility for the
care of the resident changes from the transferring facility to
the receiving institutional setting.

"Writing" means the use of any tangible medium for entries
into the medical record, including ink or electronic or
computer coding, unless otherwise specifically required.

Effective July 1, 1996; amended effective May 1, 20061.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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JUNE 2001

CHAPTER 33-15-14

33-15-14-02. Permit to construct.

1.

Permit to construct required. No construction, installation,
or establishment of a new stationary source within a source
category designated in section 33-15-14-01 may be commenced
unless the owner or operator thereof shall file an application
for, and receive, a permit to construct in accordance with
this chapter. This requirement shall also apply to any source
for which a federal standard of performance has been
promulgated prior to such filing of an application for a
permit to construct. A list of sources for which a federal
standard has been promulgated, and the standards which apply
to such sources, must be available at the department's
offices.

The initiation of activities that are exempt from the
definition of construction, installation, or establishment in
section 33-15-14-01.1, prior to obtaining a permit to
construct, are at the owner's or operator's own risk. These
activities have no impact on the department's decision to
issue a permit to construct. The initiation or completion of
such activities conveys no rights to a permit to construct
under this section.

Application for permit to construct.
a. Application for a permit to construct a new installation

or source must be made by the owner or operator thereof on
forms furnished by the department.
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b.

A separate  application is required for each new
installation or source subject to this chapter.

Each application must be signed by the applicant, which
signature shall constitute an agreement that the applicant
will assume responsibility for the construction or
operation of the new installation or source in accordance
with this article and will notify the department, in
writing, of the startup of operation of such source.

3. Alterations to source.

a.

The addition to or enlargement of or replacement of or
alteration in any stationary source, already existing,
which 1is undertaken pursuant to an approved compliance
schedule for the reduction of emissions therefrom, shall
be exempt from the requirements of this section.

Any physical change in, or change in the method of
operation of, a stationary source already existing which
increases or may increase the emission rate or increase
the ambient concentration by an amount greater than that
specified in subdivision a of subsection 5 of any
pollutant for which an ambient air quality standard has
been promulgated under this article or which results in
the emission of any such pollutant not previously emitted
must be considered to be construction, installation, or
establishment of a new source, except that:

(1) Routine maintenance, repair, and replacement may not
be considered a physical change.

(2) The following may not be considered a change in the
method of operation:

(a) An increase in the production rate, if such
- increase does not exceed the operating design
capacity of the source and it is not limited by

a permit condition.

(b) An increase in the hours of operation if it is
not limited by a permit condition.

(c) Changes from one operating scenario to another
provided the alternative operating scenarios are
identified and approved in a permit to operate.

(d) Trading of emissions within a facility provided:

[1] These trades have been identified and
approved in a permit to operate; and
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[2] The total facility emissions do not exceed
the facility emissions cap established in
the permit to operate.

(e) Tradjng and utilizing acid rain allowances
provided compliance is maintained with all other
applicable requirements.

c. Any owner or operator of a source who requests an increase
in the allowable sulfur dioxide emission rate for the
source pursuant to section 33-15-02-07 shall demonstrate
through a dispersion modeling analysis that the revised
allowable emissions will not cause or contribute to a
violation of the national ambient air quality standards
for sulfur oxides (sulfur dioxide) or the prevention of
significant deterioration increments for sulfur dioxide.
The owner or operator shall also demonstrate that the
revised allowable emission rate will not violate any other
requirement of this article or the Federal Clean Air Act.
Requests for emission T1imit changes shall be subject to
review by the public and the environmental protection
agency in accordance with subsection 6.

Submission of plans - Deficiencies in application. As part of
an application for a permit to construct, the department may
require the submission of plans, specifications, siting
. information, emission information, descriptions and drawings
showing the design of the installation or source, the manner
in which it will be operated and controlled, the emissions
expected from it, and the effects on ambient air quality. Any
additional information, plans, specifications, evidence, or
documentation that the department may require must be
furnished upon request. Within twenty days of the receipt of
the application, the department shall advise the owner or
operator of the proposed source of any deficiencies in the
application. In the event of a deficiency, the date of
receipt of the application is the date wupon which all
requested information is received.

a. Determination of the effects on ambient air quality as may
be required under this section must be based on the
applicable requirements specified in the "Guideline on Air
Quality Models (Revised)" (United States environmental
protection agency, office of air quality planning and
standards, Research Triangle Park, North Carolina 27711)
as supplemented by the "North Dakota Guideline for Air
Quality Modeling Analyses" (North Dakota state department
of health, division of environmental engineering). These
documents are incorporated by reference.

b. Where When an air quality impact model specified in the
documents incorporated by reference in subdivision a is
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inappropriate, the model may be modified or another model
substituted provided:

(1) Any modified or nonguideline model must be subject to

notice and opportunity for public comment under
subsection 6.

(2) The applicant must provide to the department adequate
information to evaluate the applicability of the
modified or nonguideline model. Such information
must include, but is not 1limited to, methods Tlike
those outlined in the "Interim Procedures for
Evaluating Air Quality Models (Revised)" (United
States environmental protection agency, office of air
quality planning and standards, Research Triangle
Park, North Carolina 27711).

(3) Written approval from the department must be obtained
for any modification or substitution.

(4) Written approval from the United States environmental
protection agency must be obtained for any
modification or substitution prior to the granting of
a permit under this chapter.

Review of application - Standard  for granting permits to
construct. The department shall review any plans,
-specifications, and other information submitted in application
for a permit to construct and from such review shall, within
thirty days of the receipt of the completed application, make
the following preliminary determinations:

a. Whether the proposed project will be in accord with this
article, including whether the operation of any new
stationary source at the proposed location will cause or
contribute to a violation of any applicable ambient air
quality standard. A new stationary source will be
considered to cause or contribute to a violation of an
ambient air quality standard when such source would, at a
minimum, exceed the following significance levels at any
locality that does not or would not meet the applicable
ambient standard:

Contaminant Averaging Time (hours)
Annual 24 8 3 1
(ug/m?)  (ug/m)  (pg/m?) (pg/m*) (pg/m3)

S0, 1.0 5 25 25

PM1g 1.0 5

NO, 1.0 25

co 500 2000
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b. Whether the proposed project will provide all known
available and . reasonable methods of emission control.
Whenever a standard of performance is applicable to the
source, compliance with this criterion will require
provision for emission control which will, at least,
satisfy such standards.

6. Public participation - Final action on application.

a. The following source categories are subject to the public
participation procedures under this subsection:

(1) Those affected facilities designated under chapter
33-15-13.

(2) New sources that will be required to obtain a permit
to operate under section 33-15-14-06.

(3) Modifications to an existing facility which will
increase the potential to emit from the facility by
the following amounts:

(a) One hundred tons [90.72 metric tons] per year or
more of particulate matter, sulfur dioxide,
nitrogen oxides, hydrogen sulfide, carbon
monoxide, or volatile organic compounds;

(b) Ten tons [9.07 metric tons] per year or more of
any contaminant listed under section 112(b) of
the Federal Clean Air Act; or

(c) Twenty-five tons [22.68 metric tons] per year or
more of any combination of contaminants Tlisted
under section 112(b) of the Federal Clean Air
Act.

(4) Sources which the department has determined to have a
major impact on air quality.

(5) Those for which a request for a public comment period
has been received from the public.

(6) Sources for which a significant degree of public
interest exists regarding air quality issues.

(7) Those sources which request a federally enforceable
permit which limits their potential to emit.

b. With respect to the permit to construct application, the
department shall:
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(1)

(2)

(3)

(4)

(6)

(8)

(9)

(10)

Withjn ninety days of receipt of a complete
application, make a preliminary determination
concerning issuance of a permit to construct.

Within ninety days of the receipt of the complete
application, make available in at least one Tlocation
in the county or counties in which the proposed
project is to be Tocated, a copy of its preliminary
determinations and copies of or a summary of the
information considered in making such preliminary
determinations.

Publish notice to the public by prominent
advertisement, within ninety days of the receipt of
the complete application, in the region affected, of
the opportunity for written comment 'on the
preliminary determinations. The public notice must
include the proposed location of the source.

Within ninety days of the receipt of the complete
application, deliver a copy of the notice to the
applicant and to officials and agencies having
cognizance over the locations where the source will
be situated as follows: the chief executive of the
city and county; any comprehensive regional land use
planning agency; and any state, federal land manager,
or Indian governing body whose Tlands will be
significantly affected by the source's emissions.

Within ninety days of receipt of a complete
application, provide a copy of the proposed permit
and all information considered in the development of
the permit and the public notice to the regional
administrator of the United States environmental
protection agency.

Allow thirty days for public comment.

Consider all public comments properly received, in
making the final decision on the application.

Allow the applicant to submit written responses to
public comments received by the department. The
applicant's responses must be submitted to the
department within twenty days of the close of the
public comment period.

Take final action on the application within thirty
days of the applicant's response to the public
comments.

Provide a copy of the final permit, if issued, to the
applicant, the regional administrator of the United
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States environmental protection agency, and anyone
who requests a copy.

c. For those sources subject to the requirements of chapter
33-15-15, the public participation procedures under
subsection 5 of section 33-15-15-01 shall be followed.

Denial of permit to construct. If, after review of all
information received, including public comment with respect to
any proposed project, the department makes the determination
of any one of subdivision a or b of subsection 5 in the
negative, it shall deny the permit and notify the applicant,
in writing, of the denial to issue a permit to construct.

If a permit to construct is denied, the construction,
installation, or establishment of the new stationary source
shall be wunlawful. No permit to construct or modify may be
granted if such construction, or modification, or
installation, will result in a violation of this article.

Issuance of permit to construct. If, after review of all
information received, including public comment with respect to
any proposed project, the department makes the determination
of subdivision a or b of subsection 5 in the affirmative, the
department shall issue a permit to construct. The permit may
provide for conditions of operation as provided in
subsection 9.

Permit to construct - Conditions. The department may impose
any reasonable conditions upon a permit to construct,
including conditions concerning:

a. Sampling, testing, and monitoring of the facilities or the
ambient air or both.

b. Trial operation and performance testing.

c. Prevention and abatement of nuisance conditions caused by
operation of the facility.

d. Recordkeeping and reporting.

e. Compliance with applicable rules and regulations in
accordance with a compliance schedule.

f. Limitation on hours of operation, production rate,
processing rate, or fuel usage when necessary to assure
compliance with this article.

The violation of any conditions so imposed may result in

revocation or suspension of the permit or other appropriate
enforcement action.
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10.

11.

12,
13.

Scope.

a. The issuance of a permit to construct for any source does
not affect the responsibility of an owner or operator to

comply with applicable portions of a control strategy
affecting the source.

b. A permit to construct shall become invalid if construction
is not commenced within eighteen months after receipt of
such permit, if construction is discontinued for a period
of eighteen months or more; or if construction is not
completed within a reasonable time. The department may
extend the eighteen-month period upon a satisfactory
showing that an extension is justified. This provision
does not apply to the time period between construction of
the approved phases of a phased construction project; each
phase must commence construction within eighteen months of
the projected and approved commencement date. In cases of
major construction projects involving long lead times and
substantial financial commitments, the department may
provide by a condition to the permit a time period greater
than eighteen months when such time extension is supported
by sufficient documentation by the applicant.

Transfer of permit to construct. To ensure the responsible
owners or operators, or both, are identified, the holder of a
permit to construct may not transfer such permit without prior
approval of the department.

[Reserved]

Exemptions. A permit to construct is not required for the
following stationary sources provided there is no federal
requirement for a permit or approval for construction or
operation and there is no applicable new source performance
standard, or national emission standard for hazardous air
pollutants.

a. Maintenance, structural changes, or minor repair of
process equipment, fuel burning equipment, control
equipment, or incinerators which do not change capacity of
such process equipment, fuel burning equipment, control
equipment, or incinerators and which do not involve any
change in the quality, nature, or quantity of emissions
therefrom.

b. Fossil fuel burning equipment, other than smokehouse
generators, which meet all of the following criteria:

(1) The aggregate heat input per unit does not exceed ten
million British thermal units per hour.
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(2) The total aggregate heat input from all equipment
does not exceed ten million British thermal units per
hour.

(3) The actual emissions, as defined in chapter 33-15-15,
from all equipment do not exceed twenty-five tons
[22.67 metric tons] per year of any air contaminant
and the potential to emit any air contaminant for
which an ambient air quality standard has been
promulgated in chapter 33-15-02 is 1less than one
hundred tons [90.68 metric tons] per year.

Any single internal combustion engine with less than five
hundred brake horsepower, or multiple engines with a
combined brake horsepower rating less than five hundred
brake horsepower.

Bench scale Tlaboratory equipment used exclusively for
chemical or physical analysis or experimentation.

Portable brazing, soldering, or welding equipment.
The following equipment:

(1) Comfort air-conditioners or comfort ventilating
systems which are not designed and not intended to be
used to remove emissions generated by or released
from specific units or equipment.

(2) Water cooling towers and water cooling ponds unless
used for evaporative cooling of process water, or for
evaporative cooling of water from barometric jets or
barometric condensers or used in conjunction with an
installation requiring a permit.

(3) Equipment used exclusively for steam cleaning.

(4) Porcelain enameling furnaces or porcelain enameling
drying ovens.

(5) Unheated solvent dispensing containers or unheated
solvent rinsing containers of sixty gallons [227.12
liters] capacity or less. ,

(6) Equipment used for hydraulic or hydrostatic testing.

The following equipment or any exhaust system or collector
serving exclusively such equipment:

(1) Blast <cleaning equipment using a suspension of
abrasive in water.

63



h.

i.

(6)
(7)

(8)

(9)

(10)

(11)

Bakery ovens where the products are edible and
intended for human consumption.

Kilns for firing ceramic ware, heated exclusively by
gaseous fuels, singly or in combinations, and
electricity. '

Qonfection cookers where the products are edible and
intended for human consumption.

Drop hammers or hydraulic presses for forging or
metalworking.

Diecasting machines.

Photographic process equipment through which an image
is reproduced upon material through the use of
sensitized radiant energy.

Equipment for drilling, carving, cutting, routing,
turning, sawing, planing, spindle sanding, or disc
sanding of wood or wood products, which is located
within a facility that does not vent to the outside
air.

Equipment for surface preparation of metals by use of
aqueous solutions, except for acid solutions.

Equipment for washing or drying products fabricated

- from metal or glass; prov1ded that no volatile

organic materials are used in the process and that no
oil or solid fuel is burned.

Laundry dryers, extractors, or tumblers for fabrics
cleaned with only water solutions of bleach or
detergents.

Natural draft hoods or natural draft ventilators.

Containers, reservoirs, or tanks used exclusively for:

(1)

(2)

(3)

(4)

Dipping operations for coating objects with oils,
waxes, or greases, where no organic solvents are
used.

Dipping operations for applying coatings of natural
or synthetic resins which contain no organic
solvents.

Storage of butane, propane, or liquefied petroleum or
natural gas.

Storage of lubricating ocils.
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(5) Storage of petroleum liquids except those containers,
reservoirs, or tanks subject to the requirements of
chapter 33-15-12. ‘

Jj. Gaseous fuel-fired or electrically heated furnaces for
heat treating glass or metals, the use of which does not
involve molten materials.

k. Crucible furnaces, pot furnaces, or induction furnaces,
with a capacity of one thousand pounds [453.59 kilograms]
or less each, unless otherwise noted, in which no sweating
or distilling is conducted, nor any fluxing conducted
utilizing chloride, fluoride, or ammonium compounds, and
from which only the following metals are poured or in
which only the following metals are held in a molten
state: :

(1) Aluminum or any alloy containing over fifty percent
aluminum; provided, that no gaseous chlorine
compounds, chlorine, aluminum chloride, or aluminum
fluoride are used.

(2) Magnesium or ahy alloy containing over fifty percent
magnesium.

(3) Lead or any alloy containing over fifty percent lead,
in a furnace with a capacity of five hundred fifty
pounds [249.48 kilograms] or less.

(4) Tin or any alloy containing over fifty percent tin.

(5) Zinc or any alloy containing over fifty percent zinc.

(6) Copper.

(7) Precious metals.

1. Open burning activities within the scope of section
33-15-04-02.

m. Flares used to indicate some danger to the public.

n. Sources or alterations to a source which are of minor
significance as determined by the department.

o. 0il and gas production facilities as defined in chapter
33-15-20 which are not a major source as defined in
subdivision n of subsection 1 of section 33-15-14-06.

14. Performance and emission testing.

a. Emission tests or performance tests or both shall be
conducted by the owner or operator of a facility and data
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15.

16.

17.

reduced in accordance with the applicable procedure,
limitations, standards, and test methods established by
this article. Such tests must be conducted under the
owner's or operator's permit to construct, and such permit
is subject to the faithful completion of the test in
accordance with this article.

b. All dates and periods of trial operation for the purpose
of performance or emission testing pursuant to a permit to
construct must be approved in advance by the department.
Trial operation shall cease if the department determines,
on the basis of the test results, that continued operation
will result in the violation of this article. Upon
completion of any test conducted under a permit to
construct, the department may order the cessation of the
operation of the tested equipment or facility until such
time as a permit to operate has been issued by the
department.

. €. Upon review of the performance data resulting from any

test, the department may require the installation of such
additional control equipment as will bring the facility
into compliance with this article.

d. Nothing 1in this article may be construed to prevent the
department from conducting any test upon its own
initiative, or from requiring the owner or operator to
conduct any test at such time as the department may
determine.

Responsibility to comply.

a. Possession of a permit to construct does not relieve any
person of the responsibility to comply with this article.

b. The exemption of any stationary source from the
requirements of a permit to construct by reason of
inclusion 1in subsection 13 does not relieve the owner or
operator of such source of the responsibility to comply
with any other applicable portions of this article.

Portable sources. Sources which are designated to be portable
and which are not subject to the requirements of chapter
33-15-15 are exempt from requirements to obtain a permit to
construct. The owner or operator shall submit an application
for a permit to operate prior to initiating operations.

Registration of exempted stationary sources. The department
may require that the owner or operator of any stationary
source exempted under subsection 13 shall register the source
with the department within such time limits and on such forms
as the department may prescribe.
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18.

19

History:

Extgnsions of time. The department may extend any of the time
periods specified in subsections 4, 5, and 6 upon notification
of the applicant by the department.

Amendment of permits. The department may, when the public
interest requires or when necessary to ensure the accuracy of
the permit, modify any condition or information contained in
the permit to construct. Modification shall be made only upon
the department's own motion and the procedure shall, at a
minimum, conform to any requirements of federal and state law.
In the event that the modification would have a significant
impact as defined in chapter 33-15-15, the department shall
follow the procedures established in chapter 33-15-15. For
those of concern to the public, the department will provide:

a. Reasonable notice to the public, in the area to be
affected, of the opportunity for comment on the proposed
modification, and the opportunity for a public hearing,
upon request, as well as written public comment.

b. A minimum of a thirty-day period for written public
comment, with the opportunity for a public hearing during
that thirty-day period, upon request.

c. Consideration by the department of all comments received
in its order for modification.

The department may require the submission of such maps, plans,
specifications, emission information, and compliance schedules
as it deems necessary prior to the issuance of an amendment.
It is the intention of the department that this

" subsection shall apply only in those instances allowed by

federal rules and regulations and only in those instances in
which the granting of a variance pursuant to section
33-15-01-06 and enforcement of existing permit conditions are
manifestly inappropriate.

Amended effective March 1, 1980; February 1, 1982; October 1,

1987; June 1, 1990; March 1, 1994; August 1, 1995; September 1, 1997;
September 1, 1998; June 1, 2001.

General Authority: NDCC 23-25-03, 23-25-04, 23-25-04.1, 23-25-04.2
Law Implemented: NDCC 23-25-04, 23-25-04.1, 23-25-04.2

33-15-14-03. Minor source permit to operate.

1.

Permit to operate required.

a. Except as provided in subdivisions ¢ and d of this
subsection, no person may operate or cause the routine
operation of an installation or source designated in
section 33-15-14-01 without applying for and obtaining, in
accordance with this section, a permit to operate.
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Application for a permit to operate a new installation or
source must be made at least thirty days prior to startup
of routine operation. Those sources that received a
permit to construct under section 33-15-14-02, need only
submit a thirty-day prior notice of proposed startup to

satisfy the requirement to apply for a permit to operate
under this subdivision.

No person may operate or cause the operation of an
installation or source in violation of any permit to
operates; or any condition imposed upon a permit to operate
or in violation of this article.

Sources that are subject to the title V permitting
requirements of section 33-15-14-06 are exempt from the
requirements of this section. except during the
transitional period from a minor source permit to operate
to a title V permit to operate. Existing sources shall
comply with all the requirements of this section;--exeept
subseetion-10--of--seetion--33-15-14-03; until a title V
permit to operate is issued. Fees for sources that meet
the applicability requirements of section 33-15-14-06
shall be assessed based on section 33-15-23-04.

Sources that are exempt from the requirement to obtain a
permit to construct under subsection 13 of section
33-15-14-02 are exempt from this section.

Sources which are subject to the title V permitting
requirements in section 33-15-14-06 based solely on their
potential to emit; may apply for a federally enforceable
minor source permit to operate which. would 1limit their
potential to emit to a level below the title V permit to
operate applicability threshold.

Permits which are issued under this section which do not
conform to the requirements of this section, including
public participation under subdivision a of subsection 5
of section 33-15-14-03, and the requirements of any United
States environmental protection agency regulations may be
deemed not federally enforceable by the United States
environmental protection agency.

General permits: The department may issue a general
permit covering numerous similar sources. Any general
permit shall comply with all requirements applicable to
other minor source permits to operate and shall identify
criteria by which sources may qualify for the general
permit. To sources that qualify, the department shall
grant the conditions and terms of the general permit.
Sources that would qualify for a general permit must apply
to the department for coverage under the terms of the
general permit or apply for an individual minor source
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permit to operate. Without repeating the public
participation procedures under subsection 5 of section
33-15-14-03, the department may grant a source's request
for authorization to operate under a general permit.

Application for permit to operate.

a. Application for a permit to operate must be made by the
owner or operator thereof on forms furnished by the
department.

b. Each application for a permit to operate must be
accompanied by such performance tests .results,
information, and records as may be required by the
department to determine whether the requirements of this
article will be met. Such information may also be
required by the department at any time when the source is
being operated to determine compliance with this article.

c. Each application must be signed by the applicant, which
signature shall constitute an agreement that the applicant
will assume responsibility for the operation of the
installation or source in accordance with this article.

Standards for granting permits to operate. No permit to
operate may be granted unless the applicant shows to the
satisfaction of the department that the source 1is in
compliance with this article.

Performance testing. Before a permit to operate is granted,
the applicant, if required by the department, shall conduct
performance tests 1in accordance with methods and procedures
required by this article or methods and procedures approved by
the department. Such tests must be made at the expense of the
applicant. The department may monitor such tests and may also
conduct performance tests.

Action on applications.

a. Public participation: This subdivision is applicable to
only those sources which apply for a federally enforceable
minor source permit to operate which 1limits their
potential to emit an air contaminant. The department
shall:

(1) Within ninety days of receipt of a complete
application:

(a) Make a preliminary determination concerning
issuance of the permit to operate.

(b) Make available in at least one location in the
county or counties in which the source is
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1oc§ted, a copy of the proposed permit and
copies of or a summary of the information
considered in developing the permit.

(c) Publish notice to the public by prominent
advertisement, in the region affected, of the
opportunity for written comment on the proposed
permit. The public notice must include the
proposed location of the source.

(d) Deliver a copy of the proposed permit and public
notice to the chief executive of the city and
county where the source is located; the regional
land use planning agency; and any state or
federal 1land manager, or Indian governing body
whose lands will be significantly affected by
the source's emissions.

(e) Provide a copy of the proposed permit, all
information considered in the development of the
permit and the public notice to the regional
administrator of the United States environmental
protection agency.

(2) Allow thirty days for public comment.

(3) Consider all public comments properly received, in
making the final decision on the application.

(4) Allow the applicant to submit written responses to
public comments received by the department. The
applicant's responses must be submitted to the
department within twenty days of the close of the
public comment period.

(5) Take final action on the application within thirty
days of the applicant's response to the public
comments.

(6) Provide a copy of the final permit, if issued, to the
applicant, the regional administrator of the United
States environmental protection agency and anyone who
requests a copy.

For those sources not subject to public participation
under subdivision a ef--this--subseetien, the department
shall act within thirty days after receipt of an
application for a permit to operate a new installation or
source, and within thirty days after receipt of an
application to operate an existing installation or source,
and shall notify the applicant, in writing, of the
approval, conditional approval, or denial of the
application.
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c. The department shall set forth in any notice of denial the
reasons for denial. A denial must be without prejudice to
the applicant's right to a hearing before the department
or for filing a further application after revisions are
gadg ]to meet objections specified as reasons for the

enial.

Permit to operate - Conditions. The department may impose any
reasonable conditions upon a permit to operate. All emission
limitations, controls, and other requirements imposed by
conditions on the permit to operate must be at least as
stringent as any applicable limitation or requirement
gon%aéned in this article. Permit to operate conditions may
include:

a. Sampling, testing, and monitoring of the facilities or
ambient air or both.

b. Trial operation and performance testing.

c. Prevention and abatement of nuisance conditions caused by
operation of the facility.

d. Recordkeeping and reporting.

e. Compliance with applicable rules and regulations in
accordance with a compliance schedule.

f. Limits on the hours of operation of a source or its
processing rate, fuel usage, or production rate when
necessary to assure compliance with this article.

Suspension or revocation of permit to operate.

a. The department may suspend or revoke a permit to operate
for violation of this article, .violations of a permit
condition, or failure to respond to a notice of violation
or any order issued pursuant to this article.

b. Suspension or revocation of a permit to operate shall
become final ten days after serving notice on the holder
of the permit.

c. A permit to operate which has been revoked pursuant to
this article must be surrendered forthwith to the
department.

d. No person may operate or cause the operation of an

instdllation or source if the department denies or revokes
a permit to operate.
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10.
11,

Transfer of permit to operate. The holder of a permit to

operate may not transfer it without the prior approval of the
department.

Renewal of permit to operate.

a.

Every permit to operate issued by the department after
February 9, 1976, shall become void upon the fifth
anniversary of its issuance. Applications for renewal of
such permits must be submitted ninety days prior to such
anniversary date. The department shall approve or
disapprove such application within ninety days. If a
source submits a complete application for a permit renewal
at least ninety days prior to the expiration date, the
source's failure to have a minor source permit to operate
is not a violation of this section until the department
takes final action on the renewal application.

The department may amend permits issued prior to
February 9, 1976, so as to provide for voidance upon the
fifth anniversary of its issuance.

[Reserved]

Performance and emission testing.

a.

Emission tests or performance tests or both shall be
conducted by the owner or operator of a facility and data
reduced in accordance with the applicable procedure,
limitations, standards, and test methods established by
this article. Issuance of a minor source permit to
operate is subject to the faithful completion of the test
in accordance with this article.

A1l dates and periods of trial operation for the purpose
of performance or emission testing pursuant to a permit to
operate; must be approved in advance by the department.
Trial operation shall cease if the department determines,
on the basis of the test results, that continued operation
will result 1in the violation of this article. Upon
completion of any test conducted under a permit to
construct, the department may order the cessation of the
operation of the tested equipment or facility until such
time as a permit to operate has been issued by the
department.

Upon review of the performance data resulting from any
test, the department may require the installation of such
additional control equipment as will bring the facility
into compliance with this article.

Nothing in this article may be construed to prevent the
department from conducting any test upon its own
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12.

13.

14.

15.

16.

initiatives; or from requiring the owner or operator to
conduct any test at such time as the department may
determine.

Responsibility to comply.

a. Pos§ession of a minor source permit to operate does not
relieve any person of the responsibility to comply with
this article.

b. The exemption of any stationary source from the
requirements to obtain a minor source permit to operate
does not relieve the owner or operator of such source of
the responsibility to comply with any other applicable
portions of this article.

Portable sources. Sources which are designed to be portable
and which are operated at temporary jobsites across the state
may not be considered a new source by virtue of location
changes. One application for a permit to operate any portable
source may be filed in accordance with this chapter, and
subsequent applications are not required for each temporary
Jjobsite. The permit to operate issued by the department shall
be conditioned by such specific requirements as the department
deems appropriate to carry out the provisions of sections
33-15-01-07 and 33-15-01-15.

Registration of exempted stationary sources. The department
may require that the owner or operator of any stationary
source exempted from the requirement to obtain a minor source
permit to operate to register the source with the department
within such time 1limits and on such forms as the department
may prescribe.

Extensions of time. The department may extend any of the time
periods specified in this section upon notification of the
applicant by the department.

Amendment of permits. When the public interest requires or
when necessary to ensure the accuracy of the permit, the
department may modify any condition or information contained
in a minor source permit to operate. Modification shall be
made only upon the department's own motion and the procedure
shall, at a minimum, conform to any requirements of federal
and state law. In the event that the modification would have
a significant impact as defined in chapter 33-15-15, the
department shall follow the procedures established in chapter
33-15-15. For those of concern to the public, or modify a
condition which 1imits the potential to emit of a source which
possesses a federally enforceable permit, the department will
provide:

73



History:

a. Reasonable notice to the public, in the area to be
affected, of the opportunity for comment on the proposed
mod1f1cat1on and the opportunity for a public hearing,
upon request, as well as written public comment.

b. A minimum of a thirty-day period for written public
comment with the opportunity for a public hearing during
that thirty-day period, upon request.

c. Consideration by the department of all comments received.

The department may require the submission of such maps, plans,
specifications, emission information, and compliance schedules
as it deems necessary prior to the issuance of an amendment.
It is the intention of the department that this subsection
shall apply only in those instances allowed by federal rules
and regulations and only in those instances in which the
granting of a variance pursuant to section 33-15-01-06 and
enforcement of existing permit conditions are manifestly
inappropriate.

Amended effective February 1, 1982; October 1, 1987; March 1,

1994; August 1, 1995; June 1, 2001.
General Authority: NDCC 23-25-03, 23-25-04.1, 23-25-04.2
Law Implemented: NDCC 23-25-03, 23-25-04.1, 23-25-04.2

33-15-14-07. Source exclusions from title V permit to operate

requirements.

1,

Purpose. The purpose of this section is to clarify which

sources are minor sources with respect to section 33-15-14-06.
The owner or operator of any source that would be classified
as a major source under section 33-15-14-06 and which is not
specifically excluded by this section shall comp]y with the
requirements of section 33-15-14-06.

Definitions. For purposes of this section:

a. "Bulk gasoline plant" means any bulk gasoline distribution
facility that has a gasoline throughput less than or equal
to twenty thousand gallons [75700 liters] per day and that
receives gasoline by truck rather than by rail.

b. "Coatings" means coatings plus diluents plus cleanup
solvents.

c. "Fountain solution additives" includes isopropyl alcohol,
n-propyl alcohol, n-butanol, and alcohol substitutes.

d. "Hazardous air contaminant" means any air contaminant
1isted pursuant to subsection 112(b) of the Federal Clean
Air Act.
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e. "Refueling positions" means the number of vehicles that

could be dispensing simultaneously at a gasoline service
station.

3. Applicability.

a. The owner or operator of the following stationary sources
is not required to obtain a title V permit to operate
under section 33-15-14-06 if the conditions of this
section are met:

(1) Gasoline service stations.

(2) Gasoline bulk plants.

(3) Coating sources.

(4) Printing, publishing, and packaging operations.

(5) Degreasers using volatile organic solvents.

(6) Hot mix asphalt plants.

b. Any facility obtaining coverage under this section must
submit a notification in writing to the department within
ninety days of publication of this section unless
specifically exempted from this requirement in the
applicable subdivision of this section. The notification
must contain the following information:

(1) Facility name, location, and nature of business.

(2) A 1list of all the sources of air contaminants at the
facility.

(3) The condition of this section which is applicable to
the facility.

(4) Total material usage, source capacity, or throughput
for the previous month or twelve months at the
facility, in accordance with the subdivision that is
applicable to the facility.

(5) A signed statement accepting the throughput or usage
Timitation.

c. Complying with the conditions of this section does not
exempt the owner or operator of a facility from the
obligation to apply for and obtain a permit to construct
or a minor source permit to operate unless specifically
exempted in section 33-15-14-02 or 33-15-14-03.
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The owner or operator of any facility listed in

subdivision a which has potential emissions that would
classify it as a major source even after the conditions of
this section are met, or are not able to comply with the
applicable conditions, shall obtain a title V permit to
operate or a minor source permit to operate which Timits
the potential to emit of the source to a level below the
major source threshold.

Complying with the conditions of this section does not

relieve the owner or operator of a source of the

responsibility to comply with any other applicable
requirements of this article.

If the facility deviates from any condition, limit, or

requirement of this section, a report must be submitted to
the department within thirty days of the deviation
containing the following information:

(1) The facility's name and location.

(2) Applicable condition, limit, or requirement for the
facility for which a deviation occurred.

(3) A summary of the records showing the deviation,
accompanied by an explanation of the deviation.

(4) A plan of action to prevent future occurrences of any
deviation at the facility.

A1l records required by this section must be maintained

for a period of five years from the last date of entry.
The records must be available for inspection or submittal
to the department upon request. If a facility is limited
by a material usage, capacity, or throughput based on a
twelve-month rolling period, a log must be updated monthly
to include the previous twelve months' total material
usage, capacity, or throughput.

4, Exclusion standards.

a.

Gasoline service stations. The owner or operator of

sources where gasoline dispensing operations account for
more than ninety percent of all emissions from the
facility is not required to obtain a title V permit to
operate if the following conditions are met:

(1) No vapor recovery is used:

(a) The source's total sales of gasoline must not
exceed three hundred eighty thousand gallons
[1438300 1liters] per month in any calendar
month. To demonstrate compliance with this
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limit, monthly records of throughput must be
maintained at the source.

(b) If the number of refueling positions is no more
than seventeen at the source, then the source is
exempt from formal application to the department
under subdivision b of subsection 3.

(2) Stage I vapor recovery is used:

(a) The source's total sales of gasoline must not
exceed six hundred thirty thousand gallons
[2384800 liters] per month in any calendar year.
To demonstrate compliance with this limit,
monthly records of throughput must be maintained
at the source.

(b) If the number of refueling positions is no more
than twenty-nine at the source, then the source
is exempt from formal application to the
department under subdivision b of subsection 3.

Gasoline bulk p]anfs. The owner or operator of gasoline

bulk plants where gasoline loading and unloading
operations account for more than ninety percent of all
emissions from the source are covered by this subdivision.
To demonstrate compliance with the twenty thousand gallons
[75700 Titers] per day of gasoline definition of a bulk
plant, monthly records of throughput must be maintained at
the source.

Coating sources.

(1) The owner or operator of sources where surface
coating operations account for more than ninety
percent of all hazardous air contaminant emissions
from the facility is not required to obtain a title V
permit to operate if the conditions in subparagraph a
or b are met.

(a) The source's total usage of surface coatings
must not exceed two hundred fifty gallons
[946.25 1liters] of coatings per month in any
calendar month nor exceed three thousand gallons
[11355 Titers] of coatings per twelve-month
period. The coatings are Timited to six pounds
per _gallon [719 grams per Tliter] of any
individual hazardous air contaminant. To
demonstrate compliance with the usage limit,
monthly records of material usage must be
maintained at the facility.
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d.

(2)

(b) The source's total hazardous air contaminant
emissions shall not exceed ten tons per
twelve-month period. Hazardous air contaminant
emissions must be calculated by multiplying the
surface coating material usage in gallons by the
individual hazardous air contaminant content 1in
pounds per gallon. To demonstrate compliance
with the emissions limitation, the emissions
must be calculated on a monthly basis and
recorded in a log. All records of material
usage, hazardous air contaminant content, and
emissions must be maintained at the facility.

The owner or operator of an automobile refinishing

shop where operations account for more than ninety
percent of volatile organic compound emissions and
hazardous air contaminant emissions is not required
to obtain a title V permit to operate if the usage of
coatings is less than two hundred fifty gallons
[946.25 liters] per month or three thousand gallons
11355 liters] of coatings per twelve-month period.
This item does not apply to facilities capable of
refinishing vehicles other than automobiles or
trucks. Sources are exempt from the notification
requirements under subdivision b of subsection 3 if:

(a) The auto refinishing shop business is entirely,
or almost entirely, for collision repairs and
the business has two or fewer bays;

(b) Substantial portions of the auto refinishing
shop business are devoted to repainting entire
vehicles and the business only has one bay
devoted to painting; or

(c) The auto refinishing shop business does not have
the physical or operational capability to do
more than fifty jobs per week.

Printing, publishing, and packaging operations.

(1) The owner or operator of facilities where sheetfed

(nonheatset) offset 1lithography or nonheatset web
offset lithography printing operations are conducted
is not required to obtain a title V permit to operate
if the conditions in subparagraphs a, b, and c are
met.

(a) The facility must use Jless than fourteen
thousand two hundred seventy-five gallons [54030
1iters] of cleaning solvent and fountain
solution additives in any twelve-month rolling
period. To demonstrate compliance with the
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(2)

usage limit, monthly records of material usage
must be maintained at the facility.

(b) The facility must use less than three thousand
three hundred thirty-three gallons 12615
liters] of materials containing multiple
hazardous air contaminants in any twelve-month
rolling period. To demonstrate compliance with
the usage 1imit, monthly records of material
usage must be maintained at the facility.

(c) The facility must use less than one thousand
three hundred thirty-three gallons [5045 liters]
of material containing any individual hazardous
air contaminant in any twelve-month rolling
period. To demonstrate compliance with the
usage limit, monthly records of material usage
must be maintained at the facility.

The owner or operator of facilities where heatset web

(3)

offset lithography printing operations are conducted
is not required to obtain a title V permit to operate
if the conditions in subparagraphs a, b, and c are
met.

(a) The facility must use less than one hundred
thousand pounds [45.36 megagrams of _ink,
cleaning solvent, and fountain solution
additives in any twelve-month rolling period.
To demonstrate compliance with the usage limit,
monthly records of material usage must be
maintained at the facility.

(b) The facility must use less than three thousand
three hundred thirty-three gallons 12615
liters] of materials containing multiple
hazardous air contaminants in any twelve-month
rolling period. To demonstrate compliance with
the usage 1imit, monthly records of material
usage must be maintained at the facility.

(c) The facility must use less than one thousand
three hundred thirty-three gallons [5045 Titers]
of material containing any individual hazardous
air contaminant in any twelve-month rolling
period. To demonstrate compliance with the
usage 1imit, monthly records of material usage
must be maintained at the facility.

The owner or operator of facilities where screen

printing operations are conducted is not required to
obtain a title V permit to operate if the conditions
in subparagraphs a, b, and c are met.
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(4)

(a) The facility must use less than fourteen
thousand two hundred seventy-five gallons [54030
liters] of the sum of solvent based inks,
cleaning solvents, adhesives, and coatings in
any twelve-month rolling period. To demonstrate
compliance with the usage 1imit, monthly records
of material usage must be maintained at the

facility.

(b) The facility must use less than three thousand
three hundred thirty-three gallons 12615
liters] of materials containing multiple
hazardous air contaminants in any twelve-month
rolling period. To demonstrate compliance with
the usage 1imit, monthly records of material
usage must be maintained.at the facility.

(c) The facility must use less than one thousand

three hundred thirty-three gallons [5045 liters]
of material containing any individual hazardous
air contaminant in any twelve-month rolling
period. To demonstrate compliance with the
usage 1imit, monthly records of material usage
must be maintained at the facility.

The owner or operator of facilities, where

flexography or rotogravure printing operations with
water-based or ultraviolet-cured inks, coatings, and
adhesives are conducted, is not required to obtain a
title V permit to operate if the conditions in
subparagraphs a, b, and ¢ are met.

(a) The facility must use less than four hundred
thousand pounds [181 megagrams] of the sum of
solvent-based nks, cleaning solvents, and
adhesives in any twelve-month rolling period.
To demonstrate compliance with the usage limit,
monthly records of material usage must be
maintained at the facility.

(b) The facility must use less than three thousand
three hundred thirty-three gallons (12615
liters] of materials containing multiple
hazardous air contaminants in any twelve-month
rolling period. To demonstrate compliance with
the usage limit, monthly records of material
usage must be maintained at the facility.

(c) The facility must use Jless than one thousand
three hundred thirty-three gallons [5045 liters]
of material containing any individual hazardous
air contaminant in any twelve-month rolling
period. To demonstrate compliance with the
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usage 1imit, monthly records of material usage
must be maintained at the facility.

(5) The owner or operator of facilities where flexography
or_rotogravure printing operations with solvent inks
are conducted is not required to obtain a title V
permit to operate if the conditions in
subparagraphs a, b, and c are met.

(a) The facility must use less than one hundred
thousand pounds [45.36 megagrams] of the sum of
ink, coatings, adhesives, dilution solvents, and
cleaning solvents in any twelve-month. rolling
period. To demonstrate compliance with the
usage 1imit, monthly records of material ' usage
must be maintained at the facility.

(b) The facility must use less than three thousand
three hundred thirty-three gallons 12615
liters] of materials containing multiple
hazardous air contaminants in any twelve-month
rolling period. To demonstrate compliance with
the usage 1imit, monthly records of material
usage must be maintained at the facility.

(c) The facility must use less than one thousand
three hundred thirty-three gallons [5045 liters]
of material containing any individual hazardous

- air contaminant in any twelve-month rolling
period. To demonstrate compliance with the
usage limit, monthly records of material usage
must be maintained at the facility.

Degreasers using volatile organic solvents. The owner or

operator of facilities where degreasing operations account
for more than ninety percent of all volatile organic
compound emissions and hazardous air contaminant emissions
from the facility is not required to obtain a title V
permit to operate if the conditions in paragraph 1 or 2
are met.

(1) If non-halogenated solvents are used, the usage is
limited to two thousand two hundred gallons [8327
liters] of any one solvent-containing material and
five thousand four hundred gallons [20439 liters| of
any combination of solvent-containing materials in
any twelve-month rolling period. To demonstrate
compliance with the usage limit, monthly records of
solvent usage must be maintained at the facility.

(2) If halogenated solvents are used, including methyl
chloroform, trichloroethane, and methylene chloride,
the usage 1is limited to one thousand two hundred

81



gallons [4542 liters] of any one solvent-containing
material and two thousand nine hundred gallons [10976
lTiters] of any combination of solvent-containing
materials in any twelve-month rolling period. To
demonstrate compliance with the usage 1imit, monthly
records of solvent usage must be maintained at the

facility.

f. Hot mix asphalt plants. The owner or operator of
facilities where hot mix asphalt production operations
account for more than ninety percent of all emissions from
the facility is not required to obtain a title V permit to
operate if the amount of hot mix asphalt produced does not
exceed two hundred fifty thousand tons [226757 metric
tons] in any twelve-month rolling period. To demonstrate
compliance with this limit, monthly records of hot mix
asphalt produced must be maintained at the facility.
Sources that are excluded under this subdivision must
obtain a minor source permit to operate under section
33-15-14-03.

History: Effective June 1, 2001.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1
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CHAPTER 33-15-21

33-15-21-01. General provisions.

1---Befinitions---The-terms-used-in-this-chapter-have-the-meanings
set-forth-in-title-1¥-of-the-Clean-Air-Act;-42-U:-5-€-7401;--ek
seg---as--amended--by-the-Elean-Air-Act-Amendments-of-1990;5-42
U:5:€--7651;-et--seq---{Nevember-15;--1996}:---A}}--terms--not
defined---herein--have--the--meaning--given--them--iA--seetien
33-15-01-04--er-in-Nerth-Daketa-Eentury-code-chapter-23-25-

ar--*Aetd--rain-compliance-eption:-means-one-ef-the-methoeds-of
compliance-used-by-an-affected-unit-under--the--aeid--rain
pregram--as--deseribed--in-a-comptiance-plan-submitted-and
appreved--in--aceerdance--with--seetion---33-15-21-04---er
regutations--er-rules-implementing-section-407-of-the-Act-

br--"Acid-ratn-emissions-imitationt -meanss
{1}--For-the-purpeses-ef-sulfur-diexide-emissionss

fa}--The--tonnage--equivatent--of--the-basie-phase-11
allewanee-allecations-autherized-te-be-allecated
to-an-affeected-unit-fer-use-in-a-catendar-year:

{b}--As-adjusted:

fi}--By----- atlewanees----a}lecated----by----the
adminristrater--pursHant--te--seetion---403;
seeten-405-fa}{2}s-(ay(3}s-{b}{2}5-te}t4}s
fd}{3};-and-fh}{2};-and-section-406-of--the
Acts

f2}--By----- allewanees----aliecated----by----the
administrater--pursHant--te--subpart-b---of
tit}e-40;---Code--of--Federal--Reguiatienss
part-72;-and-thereafters-and

f3}--By--atiewanee--transfers--te--or--from--the
comp}ianee-subaceount-for--that--unit--that
were--recorded--or--preperly--submitted-for
recerdatien--by--the---atlewanee---transfer
dead}ine--as--previded-in-title-40;-Cede-of
Federal----Regutatienss----73:385----- after
deduetions--and--ether-adjustments-are-made
pHFSHaRt--te--tit}e-40;--Code--of---Federal
Regulatiens;-73:34{€e}=

{2}--For---purpeses--ef--nitregen--exides--emissienss--the

applicable--}imitatien--established--by---regutatiens
premutgated--by-the-administrater-pursuant-te-seetien
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407-of-the-Act;-as-medified-by-an--acid--rain--permit
applicatien--submitted-te-the-department;-and-an-acid
rain-permit-issued-by-the-department;--in--aceordance
with-rules-implementing-section-407-0f-the-Act-

€s--"Aetd---ratn--emiSSiORS--reduct1oR--requirement ! - -means--a
requirement-under-the-acid--rain--pregram--te--reduce--the
emissiens-ef-sulfur-diexide-er-nitregen-exides-from-a-uRit
te-a-speeified-level-er-by-a-speeified-pereentage-

dx--“Acid--rain--permit--or--permit!-means-the-legally-binding
written-decument;-er-pertion-of-such-deeuments--1ssued--by
the---department---follewing--an--eppertunity--fer--appeat .
pursHant-te-Nerth-Baketa-Eentury--Cede--chapter--28-32--or
artiele--33-22;--er--beth;-ineluding-any-permit-revisienss
speeifying-the-aeid-rain-pregram--requirements--applicable
to--an--affeeted--seuree;--to--each--affected--unit--at-an
affeeted-seuree;-and-te-the-ewners-and-eperaters--and--the
desigrated--representative--ef--the-affeected-seuree-or-the
affected-units

es--"Aetd--ratn-pregram"-means-the-rationat-sulfur-diexide-and
Ritregen--exides--air--peliution--eontrel--and---emissiens
reduction--pregram-established-in-aceordance-with-title-1V
ef-the-Act;-title-40;-Code-of-Federal--Regulatiens;--parts
F25---#35--785--775;--and--78;--and--regutatiens--er--rutes
implementing-sectiens-407-and-410-ef--the--Act;--and--this
cehapter:

f---Actl--means-the-Federal-€lean-Air-Act;-42-H-5:€:--7401;-et
seq:--as-amended-by-Publie-taw--Ne---101-549--{Nevember-15;
1996} -

gz--"Actual--sulfur--diexide--emissiens-rate’-means-the-annuat
average--suifur--diexide--emissions--rate--fer--the---unit
fexpressed--in-1b/mmBtu};-for-the-specified-calendar-years:
previded-that;-if-the--unit--is--}isted--in--the--natienal
allewanee--data--base;--the--21985--aetual--sutfur-diexide
emissiens-rate!-for-the-unit-is-the-rate-speeified-by--the
administrater--in--the--natienal-allewanee-data-base-under
the-data-field-“SO,RTE".

h=--*Adminristrater’--means--the--administrater--ef--the-United
States---envirenmental---pretection----ageney----or----the
admintstrateris-duly-autherized-representatives

i---"Affected-seHree!-means-a-sedree-that-ineludes-ene-er-mere
affected-unitss

j=--YAffected--unit --means-a-unit-that-is-subject-to-any-acid

FaiR--emissiens--reduction--requirement---or---aetd---rain
emissiens-1imitatiens
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k=--*Affiliate’--has-the-meaning-set-ferth-in-seetion-2{a} {11}
of-the-Publie-Utility-Holding--Company--Act--0f--1935;--15
U:S:€:-79bfa}{11};-as-ef-Nevember-15;-1990;

}:--%Allecate-or-alliocation!-means-the-initial-erediting-ef-an
allewanee-by-the-administrater-te--an--allewanee--tracking
system-tHRtt-aceount-er-general-aceount -

Fiz--*A}lewanee’--means--an--autherizatien-by-the-administrater
uRder-the-aeid-rain-pregram-te--emit--up--to--onRe--toR--of
suifur--diexide-during-er-after-a-speeified-calendar-year-

Rz--%A}lewanee---deduetion;---or---deduct--when--referring--te
atlewanees"-means-the-permanent-withdrawal--of--allewanees
By--the--administrater--frem--an-aliewanee-tracking-system
complianee-subaceount-te-aceount-for--the--number--of--the
tors-ef-sulfur-dioxide-emissiens-from-an-affected-unit-for
the--calendar--year;--for--tonnage---emissions---estimates
cateulated--for--perisds--ef--missing--data-as-previded-in
title-40;-Code-of-Federal-Regutatiens;-part-75;-er-for-any
ether--aliewanee--surrenrder--ebligatiens--ef-the-acid-rain
pregrams

e:--%Allewances--held-er-hold-altewanees:-means-the-alewanees
recorded--by--the--administrater;--or--submitted--to---the
administrater-for-recerdation-in-aceerdance-with-title-40;
€ede--of--Federal--Regutatiens;--73:50;--in--an--attewanee
tracking-system-aceounts

p---!Allewance--tracking--system"--means-the-aeid-rain-pregram
system-by--whieh--the--administrater--aliecates;--reeordss
deduets;-and-tracks-attewaneess

g---"A}lewanee--tracking--system--aceount!-means-an-aceeunt-+n
the--aliewanee--tracking---system---established---by---the
administrater---fer---purpeses---ef--atlecatings--holdings;
transferring;-and-using-allewaneess

r:--%A}lewanee--transfer--deadiine!--means-midnight-ef-January
thirtieth-or;-if-January-thirtieth-is-ret-a-business--days
midRight--ef--the-first-business-day-thereafter-and-is-the
deadline--by--whieh--allewanees--may--be---submitted---for
recordatien--in--an--affected-unitis-eompliance-subaceount
for-the-purpeses-of-meeting-the-unitis-acid-ratn-em+Ss16AS
}imitation---requirements---fer--sulfur--diexide--for--the
previeus-eatendar-years

s:---YAutherized--aceount--representative’--means-a-respensible
Ratural-persen--whe--is--autherized;--in--accerdance--with
title-40;---Cede---of--Federal--Regutations;--part-73;--te
transfer-and-oetherwise-dispese-ef-allewanees--hetd--in--an
allewanee-tracking-system-general-aceounts-or;-in-the-ease
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ef-a-uRit-aceount;-the-desigrated--representative--of--the
ewRers-and-eperaters-of-the-affected-units

t---“Baste-phase-ii-aliewanee-allecations!-means:

{1}--For--eatendar--years--2008--through--2009--inelusive;
atlecations-ef-allewanees-made-by--the--administrater
pHPSHant--te-section-403-and-section-405-{b}{1};-£{3}5
and-{4}s-te}{1}s-{2}5-¢3}5-and-{5}:-{d}{1}5-{2}5-{4}5
and--{8}3--te}s--{Ff}s-{g3{1}5-{2}5-{3}5-({4}5-and-{5};
fR}f2}s-{i}:-and-{3}-ef-the-Act-

{2}--For-each-ecalendar-year-beginning-+n-2010;5-allecatiens
ef-allewanees-made-by-the-administrater--pursuant--te
section--403--and--seetion--405-{b}{1};-{3};-and-{4}+
fe}{i};-{2}5-{3}5-and-{5}s-¢d}{1}5-{2}5-{4}5-and-{5}s
fe}s--{f1s-tg}{1}s-2}5-¢3}5-{4};-and-{8}s-¢(h}{1}-and
£3}:-{+}:-and-{j}-ef-the-Act=

bz--'Boiler!--means--an--enelosed--fossil--or-other-fuel-fired
combustion-device-used-to-produce--heat--and--te--transfer
heat-te-reecireutating-water;-steams;-or-any-ether-mediums

v:--"Certificate--ef--representation’--means-the-completed-and
sigred-submissien-required-by-titie-40;--Code--of--Federal
Regulatienss--72:205--for--certifying-the-appeintment-of-a
designated-representative-fer--an--affected--seuree--er--a
greup---of---identified--affected--seurees--autherized--te
represent-the-ewners-and-eperaters-ef-sueh-seurees-and--of
the--affected-units-at-such-sedrees-with-regard-te-matters
urder-the-aeid-rain-pregrams

wr--Certifying-offictat -meanss

f1}--Fer-a-corperatien;-a-president;-seeretary;-treasurers
er-vice-president-ef-the-corperation-in-eharge--ef--a
prineipal--business-funretions-er-any-ether-persen-whe
performs-simitar-peliey-er--decisionmaking--funetiens
for-the-corperation:

{2}--Fer--partnership--er--sele--preprietership;-a-general
partrer-er-the-preprieter;-respectively:-and

{3}--Fer--a--}ecal-government-entity-or-states-federal;-or
ether-pub}ic-ageneys--either--a--prineipat--exeeutive
efficer-oer-ranking-elected-effictals

X---%Ceal!--means--ati--selid--fuels-etassified-as-anthracites
bitumineus;-subbituminReus;--er--1igRite--by--the--Ameriean
seciety-for-testing-and-materials-desigratien-ASTM-p388-92
“Standard-€lassification-ef-€eats-by-Rank":
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y=--“€eal-derived--fuel!--means--any-fuel;-whether-in-a-setid;
tiquid;-er-gaseeus--state;--preduced--by--the--meehanical;
thermat;--er-chemical-processing-ef-eeal-fe-g-;-pulverized
€oat;-eeal-refuse;--1iquefied--or--gasified--eoat;--washed
eeili--ehemieally--eleaned--eeal;--eeal-eil--m#xtupes;-and
€E6Key <

Z:--%“Ceat-fired"--means--the--combustion-ef-fuel-consisting-of
€eat-er--any--eeat-derived--fuel;--exeept--a--eoal-derived
gaseeus-fuel-with-a-sulfur-content-ne-greater-than-natural
gass-alere-er-in-combinatien-with-any-ether-fuel;-where--a
HAtt--i5-%eoat-fired!-if-it-uses-eeal-or-coal-derived-fue}
as-+ts-primary-fuel-fexpressed-in-mmBtu}:--provided--thats
tf-the-unit-is-1isted-in-the-natienal-allewance-data-bases
the-primary-fuel--is--the--fuel--}isted--in--the--patienatl
atlewanee-data-base-under-the-data-field-*PRIMEFUEL!:

aar--“Cegeneration--uRit!--means-a-uRit-that-has-equipment-used
to-preduce-electric-energy-and--forms--of--useful--thermal
erergys;-sueh-as-heat-er-steam;-for-industrial;-commereials
heating-er-ceeling-purpeses;-threugh-the-sequential-use-of
eRergys

bb:--“Commence--commercial--operatient--means--te-have-begun-te
generate-etectrieity-for-sate;-inetuding-the-sate-ef--test
genreratiens

€€:--'Commence--eonstructiont --means--that-an-ewner-er-eperater
has-either-undertaken-a-centinuous-pregram-of-construction
er--has-entered-inte-a-contractual-ebligatien-te-undertake
and-eempletes--within--a--reasenable--times--a--€oRt tAHOHS
pregram-ef-constructions

dd---'Commence--operatien’--means-te-have-begur-any-mechanieat;
cehemical;-er-electronie-process;-inetuding-startup--of--an
emissiens--eontrol-techrelegy-er-emissions-meniter-er-ef-a
HAtt‘s-combustien-chamber:

ee---"Commen--stack!-means-the-exhaust-ef-emissions-frem-twe-or
mere-units-threugh-a-singte-fiues

ff:--"Compliance--certification’--means--a--submissien--te--the
administrater-er-the-department-that-is-required--by--this
ehapter;--By--title-40;--Code-of-Federal-Regutations;-part
F25-735--785--775--6P--78;5--8P--By--regulations--er--rules
implementing--seetions--407-er-410-of-the-Act-to-repoert-an
affeected--seuree--er--an--affected--unit's--compttanee--or
REeRE6mplianee--with--a--provisien-ef-the-actd-ratn-pregram
and--that--is--signed--and--verified--by--the---designated
representative--iA--aceerdanee-with-subpart-B-ef-title-40;
Cede-of-Federal-Regulatiens;-part-72;-seetion-33-15-21-685
and--the-aeid-rain-pregram-regulatiens-er-rutes-generatiys
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gg---"Cemplianee--plan’;-for-purpeses-ef-the-acid-rain-programs
Feans-the-document-submitted-for--an--affected--seuree--n
accerdanee-with-subseetions-1-and-2-of-seetion-33-15-21-63
anq-spee#fy#ng-the-metheds;-4ne¥ud#ng--ene--eP--mePe--aeid
raitn--compliance--options--under--seetioR--33-16-21-04--or
reguiations-er-rules-implementing-section-407-of-the--Aet;
by--which--each--affected-unit-at-the-seurece-will-meet-the
appticable-acid-rain-emissiens-1imitation--and--aeid--rain
emiS51eRs-reduction-requirements

Rh---“Cemplianee---subaceount!---means--the--subaceount--in--an
affected--unitis--allewanee---tracking---system---aceounts
established---pursuant---te---tit}e-40;--Code--of--Federal
Regutatiens;-73:31-fa}-er-{B}s-in-which-are-held;-frem-the
date--that--allewanees--for--the-eurrent-catendar-year-are
recorded-under--title-40;--Code--of--Federal--Regulatienss
73:34{a}-unti}-Becember-thirty-first;-allewaneces-available
for-use-by-the-unit-in--the--eurrent--calendar--year--ands;
after-December-thirty-first-until-the-date-that-deduetions
are-made-under--titte-40;--Code--of--Federal--Regutatienss
73:35¢{b};--allewances-avaitable-fer-use-by-the-unit-in-the
preceding-catendar-year;-for-the-purpese--ef--meeting--the
HAtt'S5--aetd-rain-emissiens-1imitatien-for-sulfur-diexides

t---“Compliance--use--date*--means-the-first-catendar-year-for
which-an-allewanee-may-be-used-fer-purpeses-of--meeting--a
HAttls--acid-rain-emissiens-}1imitatien-fer-sulfur-diexides

installatien-ef-a-unit-er-any-pertien-ef-a-untt:

kk=--“Besigrated--representative’--means--a-respensible-natural
persen-autherized--By--the--ewners--and--eperaters--ef--an
affected--seurce--and-of-al}-affected-units-at-the-seurees
as-evidenced-by-a-ecertificate-ef-representation--submitted
in--aceerdance-with-subpart-B-ef-title-40;-Code-of-Federat
Regulatienss-part-72;-te-represent-and-1egaliy--bind--each
ewRer-and-eperater;-as-a-matter-of-federal-taw;-tn-matters
pertaining-te-the-aeid-ratn-pregram:---wWhenever--the--term
Ypespensible--effictal-is-used-in-seetion-33-15-14-06;5-it
sha}l---be---deemed---te---refer---to---the----‘designated
representative’--with-regard-te-all-matters-under-the-aeid
ratR-pregrams:

1}:--'Biesel-fuel’-means-a-tew-sulfur-fuel-ett-ef-grades-1-B-er
2-Bs;-as-defined-by-the-American-seeiety--for--testing--and
materials-ASTM-P975-91;-2Standard-Specification-for-Dieset
Fue}-0+1s*:

iz --“Direet--publie--utility-ewnership®-means-direct-ewnership
ef-equipment-and-facilities-by-ene-er--mere--€orperatienss
the--prineipa}-business-ef-whieh-is-sale-ef-eleetrictty-te
the--publie--at--retail:---Pereentage--ewnership--ef--sueh
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equipment-and-faeilities-shall-be-measured-en-the-basis-of
beek-vatues

RA:--“Draft-acid-rain-permit-or-draft-permit!-means-the-version
ef-the-acid-rain-permit;-or-the-acid-rain--pertion--ef--an
eperating--permit;--that--the-department-effers-for-publie
€OmmeRnt s

66:--YEmissiens’--means-air-pellutants-exhausted-from-a-unit-er
seuree-into-the-atmesphere;--as--measureds;--reeorded; --and
reperted---te---the---administrater---by---the--designrated
representative-and-as-determined-by-the-administrater;--in
aceordanee--with--the-emissi6AS-MEeAR+tOFiRg-Frequirements-of
title-40;-Code-of-Federal-Regulatiens;-part-75+

Pp---“EPA!--means--the--United--States-envirenmenta}-pretection
ageneys

gg---“Ex€eess-emiSsi6ns  -meanss

{1}--Any--tennage-ef-sulfur-diexide-emitted-by-an-affected
HRtt-during-a-calendar-year--that--exeeeds--the--aeid
FaiR--emissions-1imitatien-for-sulfur-diexide-for-the
HAtt+-and

{2}--Any--tennage-ef-nitregen-exide-emitted-by-an-affected
HAt+t-during-a-catendar-year-that-exceeds--the--anAuat
tonnage---equivalent---of--the--aeid--rain--emissiens
}imitation-for--nitregen--exides--applicable--te--the
affected--unit--taking--itnto--aceount-the-uRitis-heat
tnput-fer-the-year:

PP:--YExisting--uRit -means-a-uRit;-ineluding-a-unit-subject-te
section--111--ef--the--Act;--that---commenced---commereial
eperatien--befere--Nevember-15;-1990;-and-that-en-er-after
Nevember-15;-1990;--served-a-generater--with--a--nameplate
capacity-of-greater-than-twenty-five-megawatts-elteetricals
“Existing--uRit--dees--nret--inetude---simple---combustien
turbines--er--any-unit-that-en-er-after-Nevember-15;-1990;5
served--8nty--generaters--with--a--nameptate--capactty--of
twenty-five--megawatts--eleetrical-er-1ess---Any-“existing
HRtt:-that-is-medified;-reconstructed;-or-repewered--after
Nevember-15;--1990;--shatl--eontinue--te--be--an-‘existing
HR$EL

ss:--YFaeility’---means---any---institutionat;--commeretat;--or
tnrdustrial--struetures;--installatien;--plant;--seurees--or
buiitding=

tt---"Fossi}--fuel!--means-ratural-gas;-petretedm;-€oat;-er-any

form-ef-selid;-1iquids;-er-gaseeus-fuel-derived--from--sueh
materiats
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HHz--*Fessit-fuel-fired!-means-the-combustion-ef-fessil-fuel-er
any-derivative-ef-fossi}-fuel;--alone--er--in--combinatien
with--any--ether--fuel;--independent--of-the-pereentage-of
fessii-fuel-eonsumed-+n-any-catendar-year:

vvz--LFuet--e1}:--means--any--petroteum-based--fuel;--ineluding
diese}-fuel-er-petroteum-derivatives-sueh-as-ei}--tar;--as
defined--by-the-American-seciety-for-testing-and-materials
tR-ASTM-B396-90a;-"Standard-Specification-for-Fuel--03}s!;
and---any---reeyeled--er--blended--petroleum--products--or
petreleum-bypreduets-used-as-a-fuel-whether-in--a--}iquid;
setid;-er-gaseeus-states

wwr--%Gas-fired"--means--the--cembustien--ef--natural-gass-er-a
eeal-derived-gaseeus-fuel-with-a-sulfur-centent-ne-greater
than--patural--gas;--for--at--least--ninety-pereent-of-the
average--anRtat--heat--input--during--the--previeus--three
catendar-years-and-fer-at-least-eighty-five-pereent-of-the
anRdal-heat-input-in-each-ef-those-ealendar-years:-and-any
fuel--ether--than--ceal-er-any-ether-eeal-derived-fuel-for
the-remaining-heat-input;-if-anys

XX:---“Genera}--aceount!--means--an--attewanee--tracking--system
aceount-that-ts-nret-a-unit-aceeunts

yy=--‘Generater!--means--a-deviee-that-preduces-etectrieity-and
was-er-weutd-have--been--required--te--be--reperted--as--a
genrerating--uRit--pursuant-te-the-United-States-department
ef-energy-form-eight-hundred-sixty-{1990-edition}=

ZZ---YGenerater-eutput-capacity"-means-the-fuli-toad-continuous
rating--ef--a--generater--under--specifie--cenditiens---as
desigred-by-the-manufacturer:

ef-the-gress-eaterifie-value-ef--the--fuel--{expressed--in
Btuf1b}--and-the-fuel-feed-rate-inte-the-combustion-deviee
fexpressed-in-mass-of-fuelftime}-and-dees-net-ineiude--the
heat--derived--frem-preheated-combustion-air;-reeireutated
flue-gases;-er-exhaust-frem-ether-seureess

that:

f1}--1s--nrenreesurse--project--financed;-as-defined-by-the
seeretary-ef-energy--at--title-10;--code--of--Federal
Regutatienss-part-715:

§2}--1s--used--fer--the--generation-ef-electricity;-eighty
pereent-er-mere-ef-which-is-seld-at-whelesates

§3}--1s--a--Rew--uRit--reguired--to--held-altewanees-under
title-1V-of-the-Act:-and
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{4} --Provided--that-direct-publie-utility-ewnership-ef-the
equipment-comprising-the--faeility--dees--noet--exceed
fifty-pereents

s---Ytife-ef-the-unit;--firm--pewer--contractual--arrangement®

Means-a-uRit-participation--pewer--sales--agreement--tRder
which--a--utility--or--industrial-custemer-reserves;-or-is
entitled-te-receive;-a-specified-ameunt-or--percentage--of
Rameplate--capacity-and-asseciated-energy-generated-by-any
speeified-generating-unit-and-pays-its-prepertienal-ameunt
of-such-uRitis-total-eosts;-pursHant-te-a-contracts:

{1}--For-the-}ife-of-the-unit:

{2}--For--a--eumutative-term-ef-ne-1ess-than-thirty-yearss
tReluding-contracts-that-permit-an-election-for-early
terminatiens-or

{3}--Fer--a--peried--equal--te-er-greater-than-twenty-five
years-er-seventy-percent-ef-the-econemie-useful--1ife
of--the--unit--determined-as-ef-the-time-the-uRit-was
buitt;-with-eptien-rights-te-purehase-er-release-seme
pertien--ef--the--nameplate--capacity--and-asseciated
energy-generated-by--the--unit--at--the--end--ef--the
perieds

gererating-eutput-{expressed-in-MWe}-that-a-generater--ean
sustatnR---ever---a--specified--period--of--time--when--not
restricted-by-seasenat-er-ether-deratings;--as--tisted--in
the--natienal--allewance--data--base--under-the-data-fietd
“NAMEEAP!-3f-the--generater--is--}isted--in--the--natienal
atlewanee--data-base-er-as-measured-in-accordance-with-the
Urited--States--department--of--energy--standards--if--the
genrerater--is--net--1isted--in-the-natienal-atiewance-data
bases

established-by-the-administrater-under--seetion--402{4}{€}
ef-the-Aet-

hydreearbens--centaining--1ittie--er--pe---sulfur---{e-g=;
methanes--ethane;--er--prepane};--preduced--in--geetegicat
formatiens-beneath-the-earthis-surfaces;-and-maintaining--a
gaseeus--state--at--standard--atmespherie--temperature-and
pressure-eenditions-tnder-erdinary-eondit+oRs=

eperatien-en-er-after--Nevember-15;--1990;--tnetuding--any
sueR--HR+t--that--serves--a--generater--with--a--pameptate
capaeity-of-twenty-five-megawatts-elteetrical--oer--tess--oer
that-is-a-simple-combustien-turbines
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RRR=---0ffset--plan'--means-a-plan-pursuant-to-title-40;-Code-of
Federat--Regutatiens;--part-77---foer---effsetting---exeess
emiS510RS--0f--sulfur--diexide--that--have--eceurred-at-an
affeeted-unit-in-any-calendar-year-

than-ten-pereent-of-the-average-annuat-heat--input--during
the-previeus-three-calendar-years-er-for-mere-than-fifteen
pereent-ef-the-annual-heat--iAput--in--any--ene--of--these
catendar--years;--and--any-selids;-}iguids;-er-gaseeus-fuel;
ether-than-ceal-or-any-other-ceal-derived-fuel;--exeept--a
€oal-derived-gaseeus-fuel-with-a-sulfur-content-ro-greater
than-natural-gas;-fer-the-remaining-heat-input;-if-anys:

333----"Operating--permit:--means--a--permit-issHed-under-seetien
33-15-14-06+
kkk=---“Owrer*-means-any-ef-the-fellowing-persenss

{1}--Any--helder--ef-any-pertien-ef-the-legal-er-equitable
title-itn-an-affected-unit:

(2)--Any--he%der--ef—-a--leasehé%d-énterest-in-an-affeeted
CLES

{3}--Any--purehaser-of-pewer-from-an-affected-unit-under-a
tife-of-the-unit;-firm-pewer-contractual-arrangement -
Hewever;-urtess-expressiy-previded-fer-in-a-1easeheid
agreement;-ewRer-shatl-net-inelude-a-passive--1essers
er--a--persen--whe--has-an-equitable-interest-threugh
sueR-1esser;-whese-rental--payments--are--ret--baseds
etther--directly--er-indirectly;-upen-the-revenues-er
tneeme-from-the-affected-units-or

t4}--With-respeet-to-any-allewanee-tracking-system-generat
aceotnt;-any--persen--identified--in--the--submissien
required--by--title-40;--Code-of-Federat-Regutatienss
73:31f{e}-that-is-subject-to-the-binding-agreement-for
the--autherized--aceeunt--representative-te-represent
that-persenis--ewnership--interest--with--respect--te
allewaneess

whe-eperates;-eontrels;-er-supervises-an-affected-untt--or
affeeted--seuree-and-inetudes-any-helding-company;-tutitity
system;-er-plant-manager-ef-an-affected-unit--er--affected

sedrees

A ---"Permit--revisieR'-means-a-permit-medification;-fast-tract
medificatien;---administrative---permit---amendments----oF
autematie---permit---amendment;--as--provided--iR--seetien
33-15-21-07:
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RRRA:---“PRase--11'--means--the-acid-rain-pregram-peried-beginning
dandary-1;--2000;---and---eoRtiAUiRg---iAtO---the---future
thereafter:

eee:---*Potential-electrical-output-capacity! -means-the-megawatts
eleetrical-capacity-rating-for-the-units--whieh--shall--be
equat--te--thirty-three-pereent-of-the-maximum-design-heat
tAput-capaeity-of-the-steam-generating-unit;-as-caleulated
aceerding--to--appendix-D--ef--title-40;--Code--o0f-Federal
Regulatiens;-part-72=

PPP----“Pewer--distributien--system!--means--the--pertion--of--an
eleetrieity-grid-ewned-or-eperated-by-a--utility--that--is
dedicated-to-delivering-electrie-energy-to-customers:

ggg----“Pewer---purehase---commi tMeAt - - -means--a--commt tMeRt - -or
ebligatien-ef-a-utility-te-purehase-eleetric-power-frem--a
faetlity-pursuant-tes

{1}--A-pewer-sales-agreement:

{2}--A---state--regulatery--autherity--erder--requiring--a
ut+iity-toe: '

fa}--Enter--inte--a--pewer--sales--agreement-with-the
faettity:

{b}--Purehase-frem-the-faeilitys-or

{e}--Enter--inte--arbitration-conecerning-the-faeitity
for--the--purpese--of--establishing--terms---and
conditions-of-the-utility s-purchase-of-pewer:

§3}--A--letter--ef-intent-er-simitar-instrument -commi ttiRg
to--purehase--pewer--factual--electrical--output---or
generater--eutput--capacity}--frem--the--seuree--at-a
previeusty-effered-er-iower-price-and-a--pewer--sates
agreement-applicable-te-the-seuree-is-executed-within
the-timeframe-established-by-the-terms-of-the--letter
ef--intent--but--ne-later-than-Nevember-15;-1992;-er;
where--the--letter--of--intent--dees--net--speeify--a
timeframes;--a-pewer-sales-agreement-appticable-te-the
seuree-is-executed-en-or-befere-Nevember-15;-1992:-0F

f4}--A--utility--competitive--bid--selicitatien--that--has
resulted-in-the-selection-of-the-quatifying--faetlity
ef--independent--pewer--preduction--facitity--as--the
wiRAtRg-bidders:

between-a-quatifying-faeility;-independent-pewer-preducers;
er--firm--asseciated--with--sueh--facility-and-a-regutated
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eteetrie-utility-that-establishes-the-terms-and-cenditions
feF-the-sale-ef-peweP-fPem-the-faeé}#%y-te-the-util#ty:

=---“Primary--fuel-er-primary-fuel-supply’-means-the-main-fue}

type-{expressed-in-mmBtu}-consumed-by-an-affected-unit-for
the-appticable-ealendar-year:

=---“Propesed--acid--ratn-permit-er-propesed-permit!-means-the

versien-ef-an-acid-rain-permit-that-the-department-submits
te--the-administrater-after-the-public-comment-peried;-but
prier-to-completion-of--the--Ynited--States--envirenmental
pretection-ageney-permit-review-period-under-subdivisien-€
ef-subseetion-7-of-seetion-33-15-14-06-and-title-40;--Ceode
of-Federal-Regutatiens;-76:8f€}=

r---YQuatifying--faeility"--means--a--‘quatifying--small-pewer

preduction--facttity --within--the--meaning---ef---section
3{17}{€}--of--the--Federal--Power--Act--er--a--‘gualifying
€eogeneration--facitity!--within--the--meaning--of--section
3{18}{B}-of-the-Federal-Pewer-Act=

:---YQuatifying--pewer--purehase--commitment " - -means--a--pewer

purehase-commitment-in--effeet--as--ef--Nevember-15;--1990
witheut-regard-te-changes-to-that-commitment-se-1eng-ass

{1}--The--identity--of--the-eleetric-eutput-purehaser;-the
tdentity-of-the-steam-purehaser;-and-the-1ecatien--of
the--faetlity--remain--unehanged--as--ef-the-date-the
factlity-commences-commercial-eperatiens -and

{2}--The--terms--and--eonditiens--of--the--pewer--purehase

 commitment-are-net-changed-in-sueh-a-way-as-te--aliew

the-eests-ef-compliance-with-the-aeid-rain-pregram-te
be-shifted-te-the-purehaser:

f1}--Replacement-of-an-existing-eeal-fired-boitler-with-ene
of--the--follewing---clean---eeat---technrelegiess----
atmespherie--er-pressurized-fluidized-bed-combustiens
irtegrated----- gasifieatien------ eombined------ eyeles
magretehydredynamies;--direct-and-indirect-eoal-fired
turbines;-integrated-gasification-fuel-eetis;--er--as
determined-by-the-administrater;-in-eonsuitatien-with
the-seeretary-ef-energy;-a-derivative-of-ene-er--mere
ef--these--technolegies;--and--any--ether--techretegy
capable-ef-contrelling-multiple-combustion--emiS5+6RAS
simuttaneeusty--with--impreved--beiter--er-generatien
effieieney--and--with--significantly--greater---waste
reduction--relative--te-the-performance-of-technetogy
in-widespread-commereial-use-as-ef-Nevember-15;-1990+
eF ‘
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{2}--Any-ei1-fired-er-gas-fired-unit-that-has-been-awarded
elean-coal-technelegy--demonstration--funding--as--of
danruary-i;--1991;--by-the-United-States-department-ef
eRergys

XXXz---“Reeeive--er--receipt-of'-means-the-date-the-administrater
er-the-department-eomes-iRte-pessession-ef-infermation--or
€orrespondence;--whether--senrt-in-writing-er-by-autherized
electrenie--tFansmisSi6A;--as--indicated--in--an--efficial
€errespendence---1eg;---or--by--a--netatien--made--oR--the
information-er-cerrespendence;-By-the-administrater-er-the
department-in-the-regular-esurse-ef-business:

yyy=---“Reeerdation;--recerd;--or-recorded!-means;-with-regard-te
atlewanees;---the---transfer---ef---allewanees---by----the
admintstrater--from--one-allewanee-tracking-system-aceount
er-subaceotnt-to-anethers

actionRs;-measures;-er-eperations-designed--te--achieve--or
matRtatnR--complianee;--or--eorrect--ROREempt tanee;-with-an
appticable-reguirement-of-the-acid-rain-pregram;-inetuding
any-applicable-acid-rain-permit-requirement:

aaaar--“Seeretary--of--energy"--means-the-seeretary-of-the-tUnited
States--department--of--energy--er--the--seeretarys--duty
autherized-representatives

bbbb:--“Simple--combustieon-turbine-means-a-unit-that-is-a-retary
enrgine-driven-by-a-gas-under-pressure-that-is--ereated--by
the--eembustion--ef-any-fuel---This-term-ineludes-combined
eyele-uRrits-witheut-auxitiary-firing---fhis-term--excludes
eombined--eyele--units--with--auxitiary-firing;-untess-the
HR+t-did-Ret-use-the-auxitiary-firing--from--1985--through
1987--and--dees-nret-use-auxitiary-firing-at-any-time-after
Nevember-15;-1990-

ceee---2S0}id--waste--ineineratert--means--a-seuree-as-defined-1n
section-129{g}{1}-of-the-Act-

dddd---"Seuree!----means----any----gevernmentat;---tAstitutionals
commereial;-or-industrial-structures-instatiatiens--plants
Buildings--er--facility-that-emits-er-has-the-petential-te
emit-any-regutated--air--petiutant--under--the--Act:----For

ineluding--a--“seuree--with--multiple--units;--shati---be
eonsidered-a-single-“faeitity’s

eeeer---4Stack!--means-a-structure-that-ineludes-ene-er-mere-fiues
and-the-heusing-for-the-fiuess

ffff---State’-means-ene-of-the-forty-eight-contigueus-states-and
the-Distriet--of--Cotumbia--and--ineludes--any--nenfederat
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autheritiess----inetuding---lecal---ageneies;---interstate
asseetatienRs;--and--statewide---ageneies---with---appreved
state-eperating--permit--pregrams:--The-term-state-shall
Rave-its-eenventional-meaning-where-such-meaning-+s--elear
from-the-context:

gggg---"State-eperating-permi t-program! -means-an-eperat ing-permi
pregram-that-the-administrater-has-appreved-as-meeting-the
reguirements--ef--titles-1V¥-and-¥-ef-the-Act-and-title-40;
Cede-of-Federal-Regulationss-parts-70-and-72-

hhhh:--%Subm%t--ep——serveﬂ--means-te-send-eP-tPansm#t-a-deeument;
tnfermatien;-er-correspendence-to-the-persen-speeified--in .
aceerdance-with-the-applicable-regulations

£1}--in-persen:

{2}--By--United--States-pestal-service-certified-mail-with
the-effietal--postmark--er;--if--serviee--is--by--the
admintstrater--er--the--department;-By-any-ether-mail
serviee-by-the-United-States-pestal-serviees-er

£3}--By--ether-means-with-an-equivalent-time-and-date-mark
used-in-the-regutar-eeurse-of--business--te--indieate
the--date-ef-dispateh-er-transmission-and-a-reecerd-of
prempt-deliverys--Comptiance-with--any--*submissien’s
Ysepvicel;--or-*maiting”-deadline-shali-be-determined
by-the-date-ef-dispateh;-transmissien;-er-matiing-and
Ret-the-date-of-receipt:

+#i11:--"Ton-or-tennage’-means-any-Lshert-ten’-{i-e-;-twe-thousand
peunds}:--Fer-the-purpese-ef-determining--compliance--with
the---aetd---ratn---emissiens--1imitations--and--reduction
reguirements;-total-tens-fer-a-year-shati-be-ealeutated-as
the--sum--ef-all-recerded-heurly-emissions-{er-the-tonnage
equivalent-of-the--recorded--hourly--emissiens--rates}--in
aceerdance--with--title-40;--Code--of-Federal-Regutationss
part-75;-with-any-remairing-fractien-ef-a-ten-equat-te--er
greater--than-fifty-hundredths-ton-deemed-to-equal-ene-ten
and-any-fraction-ef-a-ten-1ess-than-fifty--hundredths--ten
deemed-Rot-to-equat-any-tens

3333=--“Fotal--planned--net--output--capacity"--means-the-ptanned
generatoer-eutput-capacity;-excluding-that-pertion--of--the
electrical-pewer-which-is-designed-te-be-used-at-the-pewer
preduction--faeitlitys;--as--speeified--under--ene--or--mere
gualifying--pewer--purechase-commi tMeRts-or-coRtemMPOraneets
decuments-as-of-Nevember-155-1990---Fotal--instatied--net
eutput--capacity’--shati-be-the-generater-eutput-capacitys
exeluding-that-pertion-of-the--electrical--pewer--actuatty
used-at-the-pewer-preduction-facititys;-as-instatieds

kkkk---*Upit'-means-a-fessit-fuel-fired-combustion-deviees
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1111:---"Ynit-aceount’-means-an-atlewanee-tracking-system-aceounts
established-by-the--administrater--fer--an--affected--unit
pursHant---te---title-40;--Code--of--Federal--Regutationss
73:31fa}-er-{b}-

MM --“0ti1ity" -means-any-persen-that-sells-electrieity-

ARAR:---“Hti}ity-competitive-bid-selicitation’-is-a-public-request
from-a-regutated-utitity-for-effers--to--the--utility--for
meeting--future--generating-needs:--A-quatifying-faeilitys
tndependent-pewer-preduction-facitity-may-be--regarded--as
having-been-‘selected”-in-such-seticitation-1f-the-utility
has-named-the-faettity-as-a-preject-with-which-the-utility
intends-te-negetiate-a-pewer-sales-agreement -

e000:--*Utility--regulatery-autherity"-means-an-autherity;-beards
€OMMtSStOR;-er-other-entitys;-1imited-to-the-leecal;--states
er--federal--level;-whenever-se-specifieds;-respensible-fer
everseeing-the-business-eperations--ef--utitities--lecated
withiR--1ts--jurisdietions--inetuding--utitity--rates--and
eharges-te-eustemerss

PPPP:---“Htility--unit--means--a--uRit--ewned--or--eperated--by-a
utttttys

f1}--That-serves-a-generater-that-preduces-eleetricity-for
sate:-er

£2}--That--during--1985--served--a-generater-that-preduced
eleetrieity-for-sates

£3}--Netwithstanding--paragraphs--1-and-2;-a-unit-that-was
iR--eperatien--during--1985;--but--did--net--serve--a
generater--that--preduced-electrieity-for-sate-during
1985;-and-did-net-commence-commereial-eperatien-en-er
after--Nevember-15;--1990;--is-net-a-utitity-unit-for
purpeses-ef-the-aeid-ratn-proegrams

{4} --Netwithstanding--paragraphs--1--and--2;--a--unit-that
eogererates-steam-and-electrieity-is--Rot--a--utility
HR+t--for--purpeses--ef-the-acid-ratn-pregram; -uAtess
the-uRit-i5-eonstructed-for-the-purpese-ef-supplyings
eF--cORMEREES--€ORStrPUEtion--after-Nevember-15;-1990;
and-supplies;-mere-than-ene-third--of--its--petentiatl
eleetrical--eutput-capacity-and-mere-than-twenty-five
megawatts-eleetrical-eutput-to-any-pewer-distribution
system-fer-sates

2:---Measurementss---abbreviatiens;--and--acereRyms:---Measurementss
abbreviatiens;-and-acrenyms-used-in-this-chapter--are--defined
as-fellews:

az--ASTM---American-seciety-for-testing-and-materiaiss
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bz--Btu---British-thermal-unit-

€---EFR---Cede-of-Federal-Regulations:

d---DBE---department-of-energy-

es--mmBtu---mit1ien-Btus

fo--MWe---megawatt-electrical:

g=--58, - sulfur dioxide.
3---Appticabitity:

a---Eaeh-ef-the-following-units-shall-be-an-affected-unit;-and
any-sedree-that-inetudes-sueh-a-unit-shall-be-an--affected
seHree;--subject--to--the--requirements--ef--the-acid-rain
pregram:

(1)--A¥un$t-4isted-in-table-l-ef—ti%}e-49;-Gede-ef—Federal
Regutatiens;-73-10¢{a}-

{2}--AR--existing--untt-that-is-identified-in-table-2-er-3
pf-title-40;-Code-of-Federal-Regulatiens;--#3:-10--and
any--other-existing-utility-unit;-except-a-unit-under
subdivisien-b-ef-this-subsections

{3}--A--utility-unit;-exeept-a-unit-under-subdivisien-b-of
thts-subseetioRs-which:

fa}--1s-a-new-uRit:

{b}--Pid--Ret--serve--a--generator--with--a-nameplate
capacity--greater--than--twenty-five---megawatts
eleetrical-en-Nevember-15;-1990;-but-serves-sueh
a-generater-after-Nevember-155-1990+

fe}--Was--a-simple-combustien-turbine-en-Nevember-155
1990;-but-adds-er-uses--auxitiary--firing--after
Nevember-15;-1990+

fed}--Was---an---exempt--cogeneration--faeility--under
paragraph-4-ef--subdivisien--b--but--during--any
three--eatendar--year--peried-after-Nevember-15;
1990;-seld;--te--a--utitity--pewer--distributien
system;-an-anAdat-average-ef-more-than-ene-third
of-its-potential-electrical-output-capacity--and
mere---than---twe---hundred---Rineteen--theusand
megawatts-eleectricat-heurs-etectrie-output;-on-a
gress-basis:

fe}--Was---an---exempt---quatifying---faeitity--under
paragraph-5-ef-subdivisien-b-buts;--at--any--time
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after--the--later--of--Nevember-15;-1990;-or-the
date---the---faeility----commences----commereial
eperations--fails--to--meet--the--definition--of
guatifying-faeititys

{f}--Was---an--exempt--independent--pewer--production
faeility-under-paragraph-6-of-subdivisien-b-but;
at--any--time--after--the--later-ef-Nevember-15;
19965 --or--the--date--the---faeility---commences
commercial---eperations---fails---to---meet--the
definition-of-an--independent--pewer--preduction
faettitys-or

{g}--Was--an--exempt--selid--waste--ineinerator-under
paragraph-7--ef--subdivisien-b--but--during--any
three--calendar--year--peried-after-Nevember-15;
1990;-eensumes-twenty-pereent-er-mere-{en-a--Btu
basis}-fessii-fuels

br--The--fellewing--types--ef--units--are--net--affected-units
subject-te-the-requirements-ef-the-acid-rain-pregrams:

£1}--A--simple-combustien-turbine-that-commenced-eperatien
befere-Nevember-15;-1990+

{2}--Any--unit--that-commenced-commereial-eperatien-before
Nevember-15;--1990;--and--that---did---net;---as---of
Nevember-15;--1990;--and--dees-ret-eurrently;-serve-a
generater-with-a-nameplate-capacity-ef--greater--than
twenty-five-megawatts-eleetricals

£3}--Any-tRit-that;-during-1985;-did-net-serve-a-generater
that-preduced-electriceity-for-sate-and-that-did--noet;
as--ef--Nevember-15;--1990;--and--dees-net-eurrenttys
serve-a-generater-that-preduces-electrieity-for-sales

£4}--A-eogeneration-faeility-that:

fa}--Fer--a--unit--that--commenced-construction-en-or
prier-te-Nevember-15;-1990;-was-eonstructed--for
the--purpese--ef-supplying-equat-te-er-1ess-than
eRe-third--its---petential---eleetricat---output
€apacity--or--egquat--te-er-1ess-than-twe-hundred
RiReteen--theusand--megawatts---eleetricat-heurs
actual-eleetric-eutput-en-an-anAuat-basis-te-any
utility-pewer-distributien-system-fer-sate-en--a
gress--basis:--1f-the-purpese-ef-construEtiOR-15
Rot-kRewR;-1t-will-be-presumed-te-be--eensistent
with--the--actual--eperatien--frem--1985-through
1987 --Hewever;-if-in-any--three--catendar--year
peried--after-Nevember-15;-1990;5-sueh-unit-setis
te-a-utility-pewer-distributien-system-an-annual
average--of-mere-than-one-third-ef-its-potential
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etectrical-output-capacity--and--more--than--twe
hundred------ RiReteeR----- theusand----- megawatts
eteetrical-heurs-actual--eleetrie--oeutput--en--a
gress--basisy--that--uRit--shall--be-an-affeeted
HRits-subject-to-the-requirements--of--the--aeid
FatR-pregram:-er

{b}--Fer--units--that--commenced--construction--after
Nevember-15;-1990;supplies-equal-te-er-1ess-than
eRe-third---1ts---petential---eleetrical--output
capactty-er-eguat-te-er-1ess--than--twe--hurdred
RiReteen---theusand--megawatts--electrical-hours
actuat-electric-eutput-on-an-anAuat-basis-te-any
Htttity--pewer-distributien-system-for-sale-en-a
gress-basis:--Hewever;-if-in-any-three--calendar
year--peried--after-Nevember-15;-1990;-sueh-unit
setls-te-a-utttity-pewer-distributien-system--an
anRdat--average--of--more--than-ene-third-ef-its
petential-eleetrical-eutput--capactty--and--mere
than--twe--hundred--Rineteen--theusand-megawatts
eleetrical-heurs-actual--electrie--output--en--a
gress--basiss--that--unit--shali--be-an-affected
HRtt;-subjeet-to-the-requirements--of--the--aeid
rPatR-pregrams

£5}--A-guatifying-faeility-that:

ta}--Has;--as--ef--Nevember-15;--1996;--one--er--mere
guatifying-pewer-purehase-commitments-to-selt-at
least--fifteen--percent-ef-its-totat-planned-net
eutput-capacitys-and

{b}--Eensists--ef-ene-or-more-units-desigrated-by-the
ewRer--er--eperater--with--total--instalied--net
eutput-capacity-net-exceeding-one-hundred-thirty
pereent--of--the--total---planned---pet---output
€apacitys---1f--the-emissions-rates-ef-the-units
are-net-the-same;-the-administrater-may-exereise
diseretion--to-designrate-whieh-uRits-are-exempt-

{6}--An-independent-pewer-preduction-faeitity-thats

{a}--Has;--as--ef--Nevember-15;--1990;--ene--or--mere
gualifying-pewer-purehase-commitments-te-seti-at
least--fifteen--pereent-of-its-total-pianned-net
eutput-capacitys-and

{b}--Eensists--ef-ene-er-mere-units-desigrated-by-the
ewRer--6r--operater--with--total--instalied--net
eutput-capacity-net-exceeding-one-hundred-thirty
pereent--ef--its--tetal---planned---net---eutput
€apacityr----1f--the-emissions-rates-ef-the-units
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a?e-netjthe—same;-%he-adm#n#stPateP-may-exePeise
diseretion--to-designate-whieh-uRits-are-exempt-

¢#}--A--selid--waste--iRneinerator;--if--more--than--eighty
pereert-en-a-Btu-basis-ef-the-anrual-fuel-consumed-at
sueh--ineinerater--is-ether-than-fossi}-fuels:--For-a
selid-waste-iReinerator-that-began--eperation--before
danuary-1;--1985;-the-average-annual-fuel-eonsumption
ef-renfessii-fuels-for-calendar--years--1985--threugh
1987--must-be-greater-than-eighty-pereent-fer-sueh-an
tREtRerater--te--be--exempt----Foer--a---selid---waste
tReinerater--that--began--eperatien--after-danuary-is
19855 --the--average--annual---fuel---eonsumptien---of
RORfESSt1---fuels---for--the--first--three--years--of
eperation-must-be-greater--than--eighty--pereent--fer
sueh--an--ineinerater--te--be-exempt---1f;-during-any
three-catendar-year-peried-after--Nevember-155;--19905
SHER--tREtRErater--€6RSHMES--tweRty--pereent--or-mere
fossti-fuel-en-a-Btu-basiss;-sueh-ineinerater-will--be
an-affeeted-seuree-under-the-acid-rain-pregrams

{8}--A-Renutitity-uRits

€r--A--certifying--efficial--of--any--unit--may--petitien--the
administrater-foer-a-determination-of--appticabitity--under
title-40;--Code--of--Federal--Regulations;--72:6{c}----Fhe
administrateris-determination-of--appticability--shalti--be
bindirg--upen-the-department;-uniess-the-petition-is-found
to-have-centained-sigrificant-errers-er-emisSiORS

4:--New-tRits-exemptiens

as--Applicabilitys---FThis-subseetion-appties-te-any-new-utitity
HRtt--that--serves--ene--er--mere--generaters--with--total
Rameplate--capacity-of-twenty-five-megawatts-eleetrical-or
}ess-and-Burrs-enty-fuels-with-a-sulfur--content--of--five
hundredths--pereent--er--1ess--By-weight;-as-determined-#n
aceordanee-with-paragraph-1-ef-subdivisien-ds

Br--Petitien----for---written---exemptions----The---designated
representatives-authorized-in-aceordance-with-subpart-B-of
tit}e-40;--Code--of--Federal--Regutations;--part-72;--of-a
seuree--that--inetudes--a--upit--under--subdivisien-a--may
petitien--the--department--fer--a-written-exemptien;-or-te
rPeRew-a-written--exemption;--for--the--unit--frem--eertain
requirements-ef-the-acid-rain-pregram:--The-petitien-shatt
be-submitted-en-a-form-appreved-by--the--department--whieh
ineludes-the-foellewing-etementss

f1}--1dentification-of-the-unit-

£2}--The--nameplate--capacity--of-each-generater-served-by
the-uRits
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(3)--A--}#st-ef-a44-fuel5-euPPent4y—burned-by-the—unit-and
?he%r-pePeentage-sulfuP-eentent-by—weight;-deteréned
tR-accordance-with-subdivisien-ax

t4}--A-}ist-ef-ati-fuels-that-are-expected-to-be-burned-by
the-uRit-and-their-sulfur-eontent-by-weight-

{5}--Fhe-speeial-previsiens-in-subdivisien-d=
€---Nerth-Daketa-state-department-of-healthis-actiens

{3}--{a}--The--department-wit}-issue;-for-any-unit-meeting
the-requirements--ef--subdivisiens-a--and--bs;--a
written--exemption--frem-the-requirements-ef-the
aeid-rain-pregram-except--for--the--requirements
speeified--tn-this-subsection;-title-40;-Code-of
Federal--Regutatienss--72:-2--threugh--72-7;--and
title-40;--Code--of--Federal--Regulationss-#2-10
threugh-72-13:-provided-that-Re--uRit--shall--be
exempted-uniess-the-desigrated-representative-of
the--HRit--surrenders;--and--the---administrater
deduets--from--the--unitis--allewanees--tracking
system-aceetnt;-attowanees-pursuant-te-titie-40;
%e;z-;ef—-Federal-Regulatiens;-72:7(6)(})(4)-and

difi}s

{b}--Fhe-exemption-shall-take-effect-en-January-first
of-the-year-immedtately-following--the--date--en
whieh-the-written-exemptien-is-issued-as-a-finat
ageney-action-subjeet--te--judietal--reviews--in
aceerdanee--with--paragraph-2--ef-subdivisien-es
previded-that-the-ewners-and-eperaters;-ands--te
the----extent----applicable;----the---designated
representative;---shati----eemply----with----the
reguirements-of-the-aeid-rain-pregram-€oREECFAIRY
ati-years-for-which-the-unit-was--net--exempteds
eveR--if--sueh--requirements--arises--er-must-be
complied-with;-after-the-exemption-takes-effeects
The-exemption-shatl-nret-be-a-defense-against-any
vietation-of-sueh-requirements-of-the-aeid--rain
pregram--whether--the-vielatien-eceurs-before-or
after-the-exemption-takes-effeets

{2}--1n--eonsidering--and--+ssuing--er--denying--a-written
exemption-uRder--paragraph-1--ef--subdivisien-e;--the
department--witl--apply--the-permitting-procedures-in
seetion-33-15-21-06-by:

{a}--Treating--the--petition--as--an-acid-ratn-permit
applieatien-under-sueh-previsiens:
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{b}--1ssuing--er--denying--a--draft-written-exemption
that-is-treated-as-the-issuanee-er-denial--ef--a
draft-permit-tuRder-sueh-previsienss-and

fe}--1ssuing--er-denying-a-propesed-written-exemption
that-is-treated-as-the-issuanee-er-dental--ef--a
prepesed--permit-tuRder-sueh-provisienss -previded
that--ne--previsien--HARder--sectioR--33-15-21-06
€6REerRing--the-content;-effective-dates-or-term
ef-an--acid--rain--permit--shat}--apply--te--the
written--exemption-er-propesed-written-exemption
HRder-this-subseetiens

{3}--A--written--exemption--issued--under--this-subseetion
shali-have-a-term-of-five-years--frem--its--effective
date;---exeept---as---previded---iR---paragraph-3--of
subdivisien-ds

d:--Speeial-previsienss

{1}--The--ewners-and-eperaters-ef-each-unit-exempted-under
this-subseetien-shall-determine-the-sulfur-centent-by
weight-of-its-fuel-as-fellews:

fa}--Fer--petreleum--or--petroleum--products-that-the
HRit-BurRs-starting-en-the-first--day--en--whieh
the--exemption--takes-effeet-until-the-exemptien
terminates;-a-sample-ef-each--delivery--of--sueh
fuel--shali-be-tested-using-American-seciety-for
testing-and-materials-methods-ASTM-B4057-88--and
ASTM-D129-91;-ASTM-D2622-92;-0Fr-ASTM-D4294-90+

{b}--Fer--natural-gas-that-the-unit-burAs-starting-en
the-first--day--en--whieh--the--exemption--takes
effeect---unti}--the--exemption--terminates;--the
sulfur-eontent--shatl--be--assumed--to--be--five
hundredths-pereent-er-1ess-by-weights

fe}--Fer--gaseeus--fuel--other-than-naturat-gas-whieh
the-uRit-buPAs-starting--en--the--first--day--en
which--the--exemption--takes--effeet--until--the
exemption-terminates;-a-sampie-ef-each--detivery
ef--sueh--fuel--shall--be--tested-using-Ameriean
seciety-fer-testing-and-materials--methods--ASTM
P1672-90-and-ASTM-D1265-92: -previded-that-+f-the
gaseeus-fue}-is-delivered--by--pipetine--to--the
HAtt;--a--sample-of-the-fuel-shati-be-tested;-at
}east-eRee--every--guarter--in--whieh--the--uRit
eperates-during-any-year-for-which-the-exemptien
is-in-effect;-using-American-seciety-for-testing
and-materials-methed-ASTM-D1672-96+<
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{2}--The--ewners-and-eperators-of-each-unit-exempted-under
this-subseetion--shat}--retain--at--the--seuree--that
tReludes--the-uRit;-the-records-ef-the-resutts-ef-the
tests--performed--under--subparagraphs-a--and--e---of
paragraph-i-and-a-cepy-ef-the-purehase-agreements-for
the--fuel--under--paragraph-1;--stating--the---sulfur
€ontent--of--sueh--fuel:---Sueh-records-and-decuments
shati-be-retained-fer-five-years-frem-the--date--they
are-ereateds

{3}--6n--the--earlier--of--the--date-the-written-exemptien
expiress--the--date--a--unit--exempted---under---this
subseetion--burFRs--any--fuel-with-a-sulfur-content-in
exeess-of--five--hundredths--pereent--by--weight;--as
determined---in---aceerdanee---with--paragraph-1;--er
twenty-four-menths-prier-te-the-date-the--uRit--first
SerFves--oRe--or--mere-generaters-with-total-nameplate
€apactty---in---exeess---of---twenty-five---megawatts
eleetrical;--the--unit--shati--ne--lenger-be-exempted
tuRder-this-subseetion-and-shal}--be--subjeet--te--at}
reguirements-of-the-acid-rain-program;-exeept-thats

fa}--Netwithstanding----subdivisiens-b---and---e---of
subseetion-1---of---seetion---33-16-21-03;---the
designrated--representative--ef--the--seuree-that
ineludes-the-untt-shali-submit-a--compiete--aeid
rain---permit---application---en--the--tater--of
dandary-1;-1998;-er-the--date--the--unit--1s5--ne
lenger-exempted-under-this-subseetiens

{b}--Fer-purpeses-ef-applying-menitoring-requirements
uRder-title-40;--Cede--of--Federal--Regutatienss
part-75;-the-unit-shall-be-treated-as-a-Rew-tnit
that-commenced-commereial-eperation-en-the--date
the--uRit--Ro--lenger--meets-the-requirements-of
subdivisien-a-ef-this-subsections

5:--Retired-uRtts-exemptions

az--Applicability----Fhis--subseetion--applies-te-any-affected
HRtt-that-is-retired--prier--to--the--issuanee;--inetuding
reRewal;--of--an--acid-rain-permit-for-the-unit-as-a-finat
ageney-actions

b:--Petitien-for-written-exemption-

¢1}--The----designated---representative;---autherized---in
aceordanee--with--subpart-B--ef--title-40;--Cede---of
Federal---Regulatiens;--part-72;--ef--a--seuree--that
jineludes-a-uRit-under-subdivisien-a-may-petitien--the
department--for--a--written--exemption;-er-te-renew-a
written--exemptions--for--the---unit---frem---certain
requirements-ef-the-acid-ratn-pregrams
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{2}--A--petitien--under-this-subseetion-shall-be-submitted
er-er-beferes

ta}--The--dead}ine-for-submitting-an-aeid-rain-permit
apptication-for-phase-1is-er

{b}--1f-the-unit-has-a-phase-11-aeid-ratn-permit;-the
deadline-for-reapplying-fer-such-permit-

{3}--The-petition-under-this-subseetion-shall-be-submitted
en-a-form-appreved-by-the-department--which--+neludes
the-follewing-elementss

fa}--identification-of-the-units
{b}--The-appticable-dead}ine-under-paragraph-2:

fe}--The-aetual-er-expected-date-ef-retirement-of -the
HAtE:

fd}--The--following--statement:--"1-certify-that-this
uRit-fis-er-witl-bes;-as-appticable}--permanently
retired--on--the-date-speeified-in-this-petitien
and-wiltl-net-emit-any-suifur-diexide-er-nitregen
exides-after-suech-date’s

(e)--A--desér#atien-—ef—any-aetiens-that-have-been-er
witl-be-taken-ard--previde--the--basis--fer--the
- eertifieatien-in-subparagraph-d:-and

{f}--The-speeial-provisiens-in-subdivisien-d=
€---North-Daketa-state-department-ef-heatth:s-aetiens

f1}--{a}--The--department-will-issues;-for-any-unit-meeting
the-requirements--of--subdivisiens-a--and--bs--a
weitten---exemption--frem--the--requirements--of
seet$oRs--33-15-21-01--threugh--33-15-21-08--and
title-40;--Cede-of-Federal-Regulations;-part-72;
exeept-for-the-reguirements--specified--in--this
subseetion---and---title-40;---Code--of--Federal
Regulatiens;-72:-1-threugh-72:65--titte-40;--Cede
ef-Federal-Regutations;-72:8;-and-titte-40;-Cede
ef-Federal-Regutatiens;-72-10-threugh-72:-13+

{b}--Fhe-exemption-shati-take-effeet-en-danuary-first
ef-the-year-fellewing--the--date--en--whiech--the
written--exemption--is--issued-as-a-final-ageney
actien-subjeet-to-judictal-reviews;-in-aceordance
with--paragraph-2:--previded-that-the-ewners-and
eperaters;-and;-to-the--extent--appticable;--the
desigrated-representative;-shatl-eemply-with-the
requirements--ef--seetions--33-15-21-01--through
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33-15-21-08---and---title-40;--Code--0f--Federal
Regutatienss-part-72;-coneerning-atl--years--for
wh%eh--the--unit--was-net-exempted;-even-#f-sueh
Feguirements-arise--er--must--be--complied--with
after-the-exemption-takes-effeet:--The-exemptien
shati-net-be-a-defense-against-any-vielatien--ef
SHER--requirements--of--the--acid--rain--pregram
whether-the-violatien-ececurs-before-er-after-the
exemptien-takes-effeet:

(2)--}n--eeﬁsideFat4ng--and--%ssuing—-eP-denyéng-a-WFﬁtteﬁ
exemptien--under--paragraph-1;--the--department--wit}
appty-the-precedures-in-seetion-33-15-21-06-by:

ta}--Treating--the--petitien--as--an-acid-rain-permit
apptication-uRder-sueR-previsienss

{b}--issuing--er--denying--a--draft-written-exemptien
that-is-treated-as-the-issuance-er-denial--ef--a
draft-permit-uRder-sHeR-previsienss-and

fe}--1ssuing--er-denying-a-propesed-written-exemption
that-is-treated-as-a-prepesed-permit-tRder--sueh
previsiens:--previded--that--Re--previsien-under
seetion--33-15-21-06--coREEPRiRg;--the--content s
effeetive--date;--er-term-of-an-acid-rain-permit
shali-apply-te-the-written-exemption-er-prepesed
written-exemption-under-this-seetions

{3}--A--written--exemption--issued--urder--this-subseetion
shatl-have-a-term-ef-five-years;-exeept--as--previded
tn-paragraph-3-ef-subdivisien-d=

d:--Speetal-previsienss

f1}--A--unit-exempted-under-this-subsection-shall-net-emit
any-suifur-diexide-and-nitregen-diexide--starting--en
the-date-it-is5-exempteds:

{2}--The--ewners--and--eperaters--ef-a-unit-exempted-under
this--subsection---shatl---eemply---with---menitering
reguirements--in--aceerdance--with--titte-40;-Code-of
Federal-Regutatiens;-part-75;-and-wil}--be--aliecated
allewanees--in--aceerdanee--with--title-40;--Code--of
Federal-Regulatiens;-part-73:

§3}--A--uRit--exempted--uRder--this--subsectien--shati-net
resume-eperation-untess-the-desigrated-representative
ef--the-seuree-that-ineludes-the-unit-submits-an-aeid
rain-permit-application-for-the-unit--net--1ess--than
twenty-feur--meRths--prier-te-the-later-ef-danuary-is
20005 -er-the-date-the-unit-is--te--resume--operatiens
Or--the--earlier--ef--the--date-the-written-exemptien
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expires-or-the-date-an-aeid-rain--permit--application
t5--submitted--er--is--required-te-be-submitted-under
this--subdivisiens--the--unit--shall--re--lenger---be
exempted-under-this-subseetion-and-shall-ne-lenger-be
exempted-under-this-subseetion-and-shall--be--subject
te--at}--requirements-of-seetions-33-15-21-01-through
33-15-21-08---and---title-40;---Code----of----Federa}l
Regutatienss-part-72:

6---Standard-requirements:
ar--Permit-requirementss

{1}--FThe-designrated-representative-of-each-affected-seuree
and-each-affected-unit-at-the-seuree-shalls

fa}--Submit--a--complete-acid-rain-permit-applicatien
HRder--this--ehapter--in--aceerdance--with---the
deadlines--speeified--in-subsection-1-of-section
33-15-21-03:-and

{b}--Submit--in--a--timely--manner--any--suppiemental
information-that-the--department--determines--is
Reeessary-iR-erder-te-review-an-acid-rain-permit
appticatien-and--issue--er--deny--an--acid--rain
permit=

{2}--Fhe--ewners-and-eperators-of-ecach-affected-seuree-and
each-affeeted-unit-at-the-seuree-shatis

fa}--Operate--the--unit-in-compliance-with-a-cemplete
aeid-rain-permit-application--er--a--superseding
actd-ratn-permit-issued-by-the-department:-and

{b}--Have-an-aeid-rain-permits
b:--Meritering-requirementss

£1}--The---ewners---and---operaters--ands;--te--the--extent
appticable;---designated---representative---ef---each
affected--seurece-and-each-affected-unit-at-the-seuree
shatl-eemply--with--the--meRitering--requirements--as
provided--in--title-40;--Code-of-Federal-Regutatienss
part-75;-and-section-407-of-the-Act--and--regutatiens
er-rules-implementing-seetion-407-of-the-Act-

{2}--The--emissiens--meastrements-recorded-and-reperted-in
aceordanee---with---title-40;---Cede----of----Federal
Regulatiens;--part-75;-and-section-467-of-the-Act-and
regulatiens-er-rules-implementing-section-407-ef--the
Aet-shall-be-used-to-determine-compliance-by-the-unit
with--the--aeid--rain---emissiens---1imitatiens---and
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em#ssiens--reduetien--Pequirements-fer-sulfuﬁ-déexéde
and-nitregen-exides-under-the-acid-ratn-pregram:

{3}--FThe---requirements---ef--tit}e-40;--Code--0f--Federal
Regulatiens;--part-75;--and--regulations---er---rules
tmplementing--seetion-407-of-the-Act-shall-net-affeet
the-respensibility-ef-the--ewners--and--eperaters--te
MORtteF---emi5SiORS--0f--ether--peliutants--or--other
emissiens-eharacteristies-at--the--uRit--under--ether
apptieable---requirements---of---the--Act--and--ether
previsiens-ef-the-eperating-permit-for-the-seurees

€x--Suifur-diexide-requirementss

f1}--The--ewners--and--eperators--ef--each-seuree-and-each
affeeted-untt-at-the-seuree-shatis

fa}--Held--allewanees;--as--ef-the-allewanee-transfer
deadtines-in-the-uRits--compliance--subaceounts
after-deductions-under-titie-40;-code-of-Federal
Regutatiens;-73:34{e};-nrot-1ess-than--the--total
anRdal--emissiens--ef--sulfur--diexide--for--the
previeus-calendar-year-frem-the-units-and

{b}--cemply--with--the-applicable-acid-ratn-emissiens
limitatien-for-sulfur-diexides

§2}--Each--ton--ef-suifur-diexide-emitted-in-exeess-ef-the
aetd-ratn-emissiens-1imitatiens--fer--sutfur--dioxide
shati-eenstitute-a-separate-vielatien-ef-the-Acts-

§3}--An-affected-unit-shall-be-subject-to-the-requirements
uRder-paragraph-1-as-feliews:

fa}--Starting-January-1;-2000;-an-affected-unit-under
paragraph-2-ef-subdivisien-a-ef-subsection-3:-er

fb}--Starting-en-the-later-ef-January-1;-2000;-er-the
dead}ine---foer---meniter---certification---under
title-40;--Code-of-Federal-Regutations;-part-75;
an---affected---uRit---under---paragraph-3----of
subdivisten-a-ef-subseetien-3-

{4}--Allewanees--shati--be--held--in;--deducted--froms--oF
transferred-ameng-atiewanee-tracking-system--ac€ounts
tR-aceordance-with-the-aetd-ratn-pregrams

{5}--An--allewanee--shall--net--be--deducted;--in-order-te
eomply-with-the-requirements-under-subparagraph-a--ef
paragraph-1--ef--subdivisien-€;-prier-te-the-calendar
year-fer-whieh-the-allewanee-was-atiecateds
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{6}--An-allewanee-allecated-by-the-administrator-under-the
actd-rain-pregram-is-a-1imited-autherization-to--emit
sutfur--diexide--in--accordance--with--the--acid-rain
pregram=--Ne-prevision-ef-the-acid-rain-pregrams--the
acid--rain--permit-application;-the-acid-rain-permits
er-the-written-exemption-under--subsectiens-4--and--5
and--re--previsien-ef-1aw-shall-be-eonstrued-to-}imit
the-autherity--of--the--United--States--environmental
protection---ageney---to---terminate--er--}imit--sueh
autherizatiens

{7}--An-allewanee-aliecated-by-the-administrater-under-the
acid-ratn-program--dees--nret--eonstitute--a--preperty
Fights

d---Nttregen-exides-requirementss--Fhe-ewners-and-eperaters-of
the-seuree-and-each-affected--unit--at--the--seuree--shatl
comply--with-the-applicable-aeid-rain-emissiens-1imitatien
for-nitregen-exidess

er--Exeess-emiSS+ORS-regquirementss

f1}--The--designated--representative--ef--an-affected-unit
that-has-exeess-emissions-in-any-catendar-year--shati
submit--a--prepesed-effset-plan-te-the-administrater;
as--required--under---titie-40;---Cede---of---Federal
Regulatiens;--part-77#;--and--submit--a--eepy--to--the
department s

{2}--The-ewners-and-eperaters-ef-an-affected-unit-that-has
exeess-emissiens-in-any-calendar-year-shatis

fa}--Pay--te--the--administrater--witheut--demand-the
peralty-required;-and-pay-te--the--administrater
HpeR--demand--the--interest--en-that-penattys;-as
reguired---By---title-40;---Cede---of----Federa}
Regulatiens;-part-77:-and

{b}--Cemply--with--the--terms--of--an-approved-effset
plans-as-required-By-titie-40;-Cede--of--Federat
Regutatiens;--part-77=

f---Recordkeeping-and-reperting-requtrementss

f1}--Unless--etherwise--previded;-the-ewners-and-eperaters
ef-the-seuree-and-each-affected-unit--at--the--seuree
sha}l}-keep-ensite-at-the-seuree-each-of-the-following
doecuments-fer-a-peried-of-five-years--from--the--date
the-document-is5-ereated:--This-peried-may-be-extended
for-causes-at-any-time--prier--te--the--end--of--five
yearss;---iA--writing--by--the--administrater--er--the
departments
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tay--The---certificate---of--representation--for--the
destgnated-representative--for--the--seuree--and
each---affected--uRit--at--the--sedree--and--a}l
doecuments-that--demenstrate--the--truth--ef--the
statements-in-the-certificate-of-representations
tR-aceordance-with--tit}le-40;--Code--of--Federal
Regulatienss----72:24:----proevided----that---the
eertificate--and--decuments--shall--be--retained
OAsite--at--the--seuree--beyond--sueh--five-year
peried--tRtii--sueh--deeuments--are---superseded
beeause--of--the-submissien-ef-a-new-certificate
ef--representation---changing---the---designrated
representatives

fb}--A11---emissiens---meRitering---informatiens---+n
accerdanee--with--title-40;--Code---of---Federal
Regutatienss-part-75+

fe}--copies----- of----- at}----- reperts;----complianee
eertificatiens;-and-ether--submissiens--and--ati
recerds--made--er--reguired--under-the-actd-rain
pregrams

fd}--coepies-ef-all-decuments-used-te-complete-an-acid
rain-permit-applicatien-and-any-ether-submissien
uRder--the--aeid--rain-pregram-er-to-demenstrate
compliance-with-the--reqguirements--ef--the--aeid
raiR-pregrams

{2}--FThe--designrated--representative-ef-an-affected-seuree
and-each-affected-unit-at-the-seuree-shatl-submit-the
reperts--and-complianee-certifications-required-under
the-acid-rain-pregram;-inetuding-these-under--seetion
33-15-21-08----and----title-40;---Code---of---Federat
Regutatienss-part-75+

gz--tiabilitys

{1}--Any--persen-whe-krewingly-vielates-any-requirement-er
prohibitien-ef-the-acid-rain-pregram;-a-complete-actd
rain--permit--applicatien;--an-acid-rain-permit;-or-a
written-exemption-under-subseetions-4-er-5;-ineluding
any--requirement--for-the-payment-ef-any-peratty-ewed
te-the-United-Statess-shall-be-subject-to-enforeement
by--the--administrater--pursuant-te-seetion-113{e}-of
the-Act-and-by-the-department:

{2}--Any--persen--whe--krewingly--makes--a-false;-material
statement-+R-any-reeerd;-submissien;-er-repert--tnder
the--aeid--rain--pregram-shall-be-subject-to-eriminat
enforcement-by-the-administrater-purstant-te--section
113{e}--of--the--Act--and--18-Y:S:€---1001-and-by-the
department: ; :
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{3}--Ne--permit-revisien-shal}-exeuse-any-vielation-of-the
reguirements-of-the-aeid--rain--pregram--that--e€€curs
prier-te-the-date-that-the-revisien-takes-effeet:

{4}--Eaeh--affected--seurece--and--each-affected-unit-shall
meet-the-requirements-of-the-acid-rain-pregrams-

{5}--Any--previsien--ef-the-acid-rain-pregram-that-applies
te--an--affected--seuree;---inetuding---a---proevisien
appticable--te--the--designrated--representative-ef-an
affeected-seuree;-shati-alse-apply-te-the--ewners--and
eperaters-ef-sueh-seduree-and-ef-the-affected-units-at
the-seurees

{6}--Any--previsien--ef-the-acid-rain-pregram-that-applies
to-an-affeeted-units;-ineluding-a-previsien-applicabile
to-the-designated-representative-of-an-affected-untt;
shati-alse-appty-te-the-ewners-and-eperaters-ef--sueh
HRAtt:----Exeept--as--provided--under--subsectien-2--of
seetion-33-15-21-04;--phase-1i--repewering--extensien
plans;--seetion--407--ef--the--Act-and-regutations-oer
rutes-implementing-seetion-407-of-the-Act;-and-exeept
with--regard--te-the-requirements-applicable-te-units
with-a-commen-stack-under-title-40;-Code--of--Federal
Regutatiens;--part-75;--inetuding--titie-40;--Cede-of
Federal-Regulations;-75:165--75:17;--and--75-18;--the
BWREFS----and----operaters----and----the---destgrated
representative-ef-one--affected--unit--shali--nret--be
}iable--fer--any-vielatien-by-any-ether-affected-unit
ef-which-they-are-net--ewners--er--eperaters--er--the
desigrated--representative--and--that-is-tecated-at-a
seuree-ef-which-they-are-net-ewners-er--eperaters--oer
the-designrated-representatives

{7}--Each-vielatien-of-a-previsien-ef-seetions-33-15-21-61
threugh-33-15-21-10-anrd--tit}e-40;--Code--of--Federat
Regulatiens;--parts--72;--735--#8;--#7;--and--785-and
regulatiens-er-rules-implementing--sections--407--and
410--ef--the--Act--by--an-affected-seurce-or-affected
HAtt;-6P--By--an--ewRer--er--eperater--er--desigrated
representative--ef--sueh--seuree--er-unit;-shati-be-a
separate-vielatien-ef-the-Act:

h---Effect--on--other--autherities:---Ne-prevision-of-the-aeid
raiR-pregram;-an-acid-rain--permit--apptication;--an--acid
rain-permit;-or-a-written-exemption-uRder-subsections-4-er
5-shall-be-eenstrued-ass

{1}--Exeept--as-expressiy-previded-in-titie-iV¥-of-the-Acts
exempting-er-exeluding-the-ewners-and-eperaters--ands
to----the----extent----applicable;---the---designated
representative-ef-an-affected-seurece-er-affected-unit
from--compliance-with-any-ether-previsien-ef-the-Acts
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4nelu§ing--the--ppevisiens--ef--t#tle-;—-ef--the--Aet
relating--te--applicable-natienat-ambient-air-guality
standards-er-state-implementation-plans:

(2)--L%miténg--the--numbeP--ef-al4ewanees-a-unit-ean-held:
prevideds-that-the-number-ef-allewanees-held--by--the
HAtt--shat}--ret--affeet--the--seurcels-obligation-te
eempli-w$th-any-ethep-previs%ens-ef-the—Aet--eP--th#s
artieles

¢3}--Requiring--a--change--of--any--kind--in-any-state-}aw
regutating--eteetrie--utitity--rates---and---chargess
affeeting---any---state---}aw--regarding--sueh--state
regutations--er--1imiting--sueR---state---regulations
tRetuding-any-prudence-review-requirements-under-sueh
state-}aw:

{4}--Medifying--the--Federal--Pewer--Act--or-affecting-the
autherity-ef-the-federal-energy-regulatery-commission
uRder-the-Federal-Pewer-Acts-or

{5}--interfering---with---er--impairing--any--pregram--fer
competitive-bidding-fer-pewer-supply-in--a--state--in
whieh-sueh-pregram-is-established:

Repealed effective June 1, 2001.

History: Effeetive-December-1;-1994:-amended-effective-Apri}-1;-1998-
General Authority: NBEE-23-25-03;-23-25-04;-23-25-04:1
Law Implemented: NBEE-23-25-03;-23-25-04;-23-25-04:1;-23-25-18

33-15-21-02. Designated representative.
1:--Submissienss

as--The--designrated--representative-shall-submit-a-certificate
ef-representatien;--and--any--superseding--certificate--of
representatiens--to--the--administrater-in-aceerdance-with
subpart-B-ef-title-40;-Code-of-Federal--Regulatiens;--part
72;---and;--€OReEurrentiy;--shatt--submit--a--copy--to--the
department:--Wherever-the-term-"designated-representative®
ts--used--in--this-seetion;-the-term-shali-be-eenstrued-teo
tRetude-the-alternate-desigrated-representatives

b:--Eaeh--submissien--under--the--aeid--rain--pregram-shatt-be
submitteds;--sigred;--and--eertified--by---the---desigrated
representative--fer--ali--seurees--en--behatf-ef-which-the
submissien-+s-mades

€---1R--eaeh--suBmissien--tRder--the--aeid--rain--pregram; -the

designated-representative-shall-eertifys;-by-the-designrated
representative s-sigrature:

112



{1}--The--follewing--statement;--whieh--shal}--be-ineluded
verbatim-iR-sHER-submissieRs---L1--am--autherized--teo
make--this--submissien--en--behalf--of-the-owners-and
eperaters-ef-the-affected-sedree--er--affected--units
for-which-the-submissien-is-made!:

{23--The--follewing--statement;--which--shal}--be-ineluded
verbatim--iR--SHER--submissieRs---L1--certify---under
peratty--ef--law-that-1-have-persenally-examineds;-and
am-famitiar--with;--the--statements--and--infermatien
submitted--in--this-decument-and-all-its-attachments:
Based-eR-my-iRguiry-of-these-individuals-with-primary
respensibitity---for--ebtaining--the--infermatiens--1
eertify-that-the-statements-and--infermatien--are--te
the--best--of-my-krewledge-and-belief-trues-aceurates
and-complete:--1-am-aware-that-there-are--significant
peratties---for---submitting---false--statements--and
information--er--emitting--required--statements---and
tnformatien;--iRetuding--the--pessibility--ef-fine-or
imprisenrment®s

d:--The--department-witi-accept-er-act-en-a-submissien-made-on
behalf-of-ewners-er-eperaters-ef-an-affected-seuree-and-an
affeeted--unit--enty--1f--the--submissien--has--been-mades
sigred;-and-eertified-in--aceerdance--with--subdivisiens-b
and-€x

es--{1}--The-designated-representative-ef-a-seuree-shati-serve
Retice-en-each-ewner-and-eperater-ef-the--seuree--and
ef-an-affected-unit-at-the-seurees

fa}--By--the--date--ef--submissien;--ef-any-acid-rain
pregram---submissiens----by----the----designated
representatives

{b}--Within---ten--Business--days--ef--receipt--of--a
determinatien;-ef-any-written--determination--by
the-administrater-er-the-department:-and

fe}--Previded--that--the--submissien-er-determinatien
eevers-the-seuree-er-the-uRtts

{2}--The--designated--representative--ef--a--seuree--shati
previde-each-ewner-and-eperater-ef-an--affected--unit
at---the---seuree---a---€epy--of--any--submiSsi6R--6F
determination-under-paragraph-1;-untess-the-ewner--oer
eperater-expressiy-waives-the-right-te-receive-sueh-a
€EOPY~

2---Bbjeetionss

ar--Exeept---as---previded---in---tit}e-40;--Code--of--Federal
Regulatiens;-72:23;-Rre-ebjection--or--other--communtcation
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Submitted---te---the---administrater---er--the--department
EOREEFAtRg-the-autherizatien;-er-any-submissien;-action-oF
tRactien;--of--the--desigrated-representative-shal}-affect
aRy-SubmisSi6Rs-action;--er--inaction--of--the--designated
Fepresentatives--er--the--finality--ef-any-deeisien-by-the
department;-under-the-acid-rain-program---in-the-event--of
SHER-commHRication; -the-department-1s-not-required-to-stay
any-submissien-er-the-effeet-of--any--action--er--inactien
HRder-the-aeid-rain-pregrams

b---The--department--will--net--adjudicate--any--private-legal
dispute-concerning-the-autherizatien--er--any--submis5i6RA;
actien;--er--inaction--of--any--designated-representatives
tretuding-private-tegal-disputes-concerning--the--proceeds
of--atlewance-transfers: Repealed effective June 1, 2001.

History: Effeetive-Beeember-1;-1994:
General Authority: NBEE-23-25-83;-23-25-64
Law Implemented: NBEE-23-25-03;-23-25-04

33-15-21-03. Acid rain permit applications.
1:--Reguirement-te-applys

ar--Buty--te--apply:---fhe--desigrated--representative--ef-any
sedree-with-an-affected-unit-shatl-submit-a-complete--aeid
rain--permit--application--by--the--appticable-deadiine-in
subdivisiens-b-and-e-ef-this-subseetien;--and--the--ewners
and--eperaters-ef-sueh-seuree-and-any-affected-unit-at-the
sedree-shall-net-eperate-the--seuree--er--untt--witheut--a
permit-that-states-its-aeid-rain-pregram-requirementss

b:--Beadlines-

f1}--Fer--any-seuree-with-an-existing-unit-deseribed-under
paragraph-2--ef--subdivisien-a--ef--subseetien-3---of
seetion--33-15-21-01;--the--desigrated-representative
shall-submit-a-complete-acid-rain-permit--appticatien
geverRinRg--sHeh--unit--to-the-department-en-er-before
Jandary-1;-1996+

{2}--For--any--sedree--with--a--Rew--unit--deseribed-under
subparagraph-a-ef--paragraph-3--ef--subdivisien-a--of
subseetien-3--0f--seetion-33-15-21-01;-the-desigrated
representative-shatl--submit--a--complete--aeid--rain
permit---applicatien---goeverAing--sueh--unit--teo--the
department-at-least--twenty-feur--menths--befere--the
later--of--January-1;--2000;-er-the-date-en-whieh-the
HAt-cOmmenEes-eperations

{3}--For---any---seuree---with---a--unit--deseribed--under
subparagraph-b-ef--paragraph-3--ef--subdivisten-a--ef
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subseetion-3--of--seetion-33-15-21-01;-the-designated
representative-shatl--submit--a--complete--aeid--rain
permit---application---geverninRg--sueh--uRit--to--the
department-at-least--twenty-four--menths--befere--the
tater--ef--dJanuary-1;--20008;-er-the-date-on-which-the
HRtt-begins-te-serve-a--generater--with--a--nameplate
€apactty----greater----than---twenty-five---megawatts
eteetricals

{4}--For---any---sedree---with---a--uRit--deseribed--under
subparagraph-e-ef--paragraph-3--ef--subdivisien-a--of
subseetion-3--0f--section-33-15-21-01;-the-designrated

- representative-shati--submit--a--complete--aeid--rain
permit---apptication---geverning--sueh--uRit--te--the
department-at-teast--twenty-four--months--befere--the
later--of--January-1;--2000;-er-the-date-en-which-the
auxttiary-firing-commences-eperatiens

{5}--Fer---any---seuree---with---a--unit--deseribed--under
subparagraph-d-ef--paragraph-3--ef--subdivisien-a--ef
subseetion-3--of--seetion-33-15-21-01;-the-designated
representative-shatl--submit--a--complete--aeid--rain
permit---applicatien---geverning--sueh--uRit--te--the
department-before-the-later-ef--daruary-1;--1998;5--er
Mareh--first-eof-the-year-foellewing-the-three-calendar
year-peried-in-which-the-unit-setd-te-a-utitity-pewer
distributien--system--an--anAbatl-average-ef-more-than
ere-third-ef-its-petential-electrical-eutput-capacity
and-mere-than-twe-hundred-nineteen-thousand-megawatts
eleetrical-hReurs-actual-electrie-output--oR--a--gress
basiss

{6}--Fer---any---seuree---with---a--unit--deseribed--under
subparagraph-e-ef--paragraph-3--ef--subdivisien-a--ef
subseetion-3--of--section-33-15-21-01;-the-designrated
representative-shatl--submit--a--complete--aeid--rain
permit---application---geverning--sueh--uR+t--te--the
department-befere-the-later-oef--danuary-1;--1998;--er
Mareh--first--ef-the-year-follewing-the-catendar-year
tn-which-the-faeility-fails-to-meet-the-definition-of
guatifying-faettitys

{#}--Fer---any---sedree---with---a--unit--deseribed--under
subparagraph-f-ef--paragraph-3--ef--subdivisien-a--ef
subseetion-3--of--section-33-15-21-01;-the-desigrated
representative-shall--submit--a--complete--acid--rain
permit---application---goeverning--sueh--unit--to--the
department-befere-the-later-ef--danuary-1;--1998;--er
Mareh--first--ef-the-year-follewing-the-catendar-year
in-which-the-faeility-fails-te-meet-the-definition-of
an-independent-pewer-preduction-faeititys
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{8}--Fer---any---seuree---with---a--unit--deseribed--under
subparagraph-g-ef--paragraph-3--ef--subdivisien-a--ef
subseetion-3--of--seetion-33-15-21-01;-the-desigrated
representative-shatl--submit--a--complete--acid--rain
permit---apptication---governing--sueh--unit--te--the
department-before-the-later-ef--January-1;--1998;5--er
Mareh--first-ef-the-year-follewing-the-three-calendar
year-peried-in-which-the-ineinerater-eensumed--tweRty
Eepgent-er-mepe-fess%4-fuel-en-a-Bp%t%sh-thera4-unit

astss

€---Buty--te--reapply:---The--desigrated--representative-shati
submit-a-complete-acid-rain-permit--application--for--each
sedree--with--an--affected-unit-at-least-six-menths-but-ne
mere-than-eighteen-menths-prier-te-the--expiratien--oef--an
existing-acid-rain-permit-governing-the-units

d:--The--eriginal--and--twe--copies-ef-all-permit-appticatiens
shal}-be-submitted-te-the-department-and-ene-cepy-shati-be
submitted----te----the----administrater;---United---States
envireRmental-protection-ageneys-region-eights

2:--Informatien-requirements-for-actd-rain-permit-appticationss--A
complete-acid-rain-permit-appticatien-shati-be-submitted-on--a
form--appreved-by-the-departments-which-ineludes-the-follewing
elements:

a---ldentification-of-the-affected-seurece-for-whieh-the-permit
apptieatien-is-submitted:

b---ldentification--of--cach--affected--urit-at-the-seuree-for
which-the-permit-apptication-is-submitteds

€---A--complete--compliance--plan-for-each-untt;-tn-accerdance
with-seetion-33-15-21-04;

d---The--standard--requirements--under-subsection-6-of-seet+en
33-15-21-01:-and

ez--}f--the--uRit--is5--a--Rew-uRit;-the-date-that-the-unit-has
commenced-er-wi}l-commence-operation-and-the-deadtine--for
meniter-certifications

3:--Permit---application--shield--and--binding--effect--of--permit
apptieatiens

a---ORee--a--desigrated--representative--submits--a-timely-and
complete-acid-rain--permit--appticatiens--the--ewners--and
eperators--of--the--affected-seuree-and-the-affected-units
eevered-by-the--permit--applicatien--shall--be--deemed--#n
complianee--with--the--requirement--te--have--an-acid-rain
permit-under-paragraph-2-ef-subdivisien-a-ef--subsection-6
ef--sect+oR--33-15-21-01-and-subdivisien-a-ef-subseetion-1
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of-seetion-33-15-21-03:-provided-that-any-delay-in-issuing
an--acid--rain--permit-is-not-caused-by-the-failure-of-the
destgrated-representative-to--submit--in--a--cemplete--and
timely--fashien--supplemental--informatien;-as-required-by
the-department;-Reeessary-te-issue-a-permits-

B:--Prier--te--the-date-en-which-an-acid-rain-permit-1s-issued
as-a-final-ageney-action-subject-to--judietal--reviews--an
affeected--unit-governed-by-and-operated-in-accordanee-with
the-terms-and-requirements-ef-a-timely-and--complete--acid
ratn-permit-application-shatl-be-deemed-to-be-operating-in
€omptiance-with-the-aeid-rain-proegrams:

er--A--complete--acid-ratn-permit-applicatien-shali-be-binrding
en--the--ewRers---and---eperaters---and---the---desigrated
representative--er--the--affected--seuree-and-the-affeected
HAtts-covered-by--the--permit--apptication--and--shati--be
enfoereeable--as--an--aeid--rain--permit--from--the-date-ef
submissten-ef-the-permit-application-until-the-issuanee-er
dental--ef-such-permit-as-a-final-ageney-actien-subject-teo
judietal-review: Repealed effective June 1, 2001.

History: Effeetive-Becember-1;-1994:
General Authority: NBEE-23-25-83
Law Implemented: NBEE-23-25-04:1

33-15-21-04. Acid rain compliance plan and compliance options.
1:---GeRerails

a:--Fer--each--affected--unit--ineluded-in-an-acid-rain-permit
applicatien;-a-complete-compliance-ptan-shati-inetudes

f1}--Fer--sulfur--diexide-emissiens;-a-ecertification-thats
as-ef-the-allewance-transfer-dead}ine;-the-designated
representative--witl--held--atlewanees--in-the-untt's
cemplianee---subaceount;---after---deduetions---under
title-40;--Code-of-Federal-Regulatiens;-73:-34{e};-not
less--than--the--total--anAuat--emissiens--ef--suifur
diexide--from-the-unit---The-comptiance-plan-may-atse
speeify;-in-aceordance-with-seetion-33-15-21-64;--6ne
er-mere-of-the-acid-rain-compliance-optienss

{2}--Fer--nitregen--exides-emissiens;-a-certification-that
the-uRit-will-comply-with-the--appticable--1imitatien
established--by--regulatiens--er--rules--implementing
section-407-ef-the-Act-or-shatl-speeify-ene--er--more
acid--rain--compliance--eptions;--in--aceerdance-with
section-407-0f--the--Act--and--regutatiens--er--ruies
implementing-section-407=
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b=--?he?-eemp4ianee--p4an--may--4nelude-a-mu4t#un#t-eemplianee
epti6n--uRder--subseetion-2--of--seetion--33-15-21-04---or
Seet16R---407---of---the---Aect--or--regulations--er--rules
implementing-seetion-407+

{1}--A-plan-for-a-compliance-option-that-inetudes-units-at
mgPe-than-ene-affeeted-seuPee-sha41-be-eemp4ete--en%y
if:

ta}--Sueh---ptan--is--signed--and--eertified--by--the
desigrated-representative-for-each--sedree--with
an-affeeted-unit-governed-by-sueh-plans-and

{b}--A---complete--permit--application--is--submitted
eevering-each-unit-geverned-by-sueh-plans

{2}--The-department:s-appreval-ef-a-plan-under-paragraph-1
that-ineludes-uRits-in-more-than-ene-state--shat}--be
final--enty--after--every--permitting--authority-with
jurisdiction-ever-any-sueh-unit-has-appreved-the-plan
with-the-same-medifications-er-conditienss-i1f-anys

€r--Conditional---apprevat:----1n--the--cempliance--plan;--the
desigrated-representative-ef-an-affected-unit-may-prepeses
tR--aceordanee--with--seetion--33-15-21-04;--any-acid-rain
compliance-eptien-for-conditional-appreval:-previded--that
an--acid--rain--compliance-eption-under-sectien-407-ef-the
Aet-may-be--corditionally--prepesed--enty--te--the--extent
previded--iR-regutatiens-er-rules-implementing-seetion-407
of-the-Aect-

f1}--Fo---activate--a--conditienally--appreved--aeid--rain
compliance--eption;--the--desigrated---representative
shal}--netify--the--department--in--writing--that-the
eonditienatiy---approved---compliance---optionA---wit}
actually--be--pursued--beginning--dJanuary--first-of-a
speeified-year:--Sueh-netification-shal}--be--subjeet
to--the--1imitations-en-activatien-under-subsection-2
ef--seetion--33-15-21-04--and--regutatiens--er--rutes
impiementing---seetion---407--of--the--Act----1f--the
conditionally-appreved-compliance-option--+Aetudes--a
plan--deseribed--in-paragraph-1-ef-subdivisien-b;-the
desigrated-representative-ef-each-seuree-geverned--by
the-plan-shati-sign-and-certify-the-netifications

{2}--The--netification--under-paragraph-1-ef-subdivisien-€
shall-speeify-the-first-calendar-year--and--the--tast
ealendar--year--for--which-the-cenditienally-appreved
acid-rain-cempliance-eption-is-te--be--activateds---A
cenditienally--approeved--complianee--eptien--shati-be
aetivated;--if--at--all;--before--the--date--ef---any
enferceable--milestene--appticable--te-the-compltanece
eptien---The-date-of--activation--of--the--compltance
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eptien-shatl-net-be-a-defense-against-faiiure-to-meet
the-requirements-appticable-te-that-compliance-optien
during--each--eatendar--year-fer-which-the-cemp}iance
eptien-is-activateds

{3}--Upen---submissien---ef--a--retification--meeting--the
requirements-of-paragraphs-1-and-2;-the-conditionally
appreved--acid-ratn-compliance-eption-becomes-bind+ng
eR--the--ewRers--and--eperaters--and--the--desigrated
representative---ef---any---uRit---geverned---By--the
eonditionatly-appreved-compliance-eption-

f4}--A----netification---meeting---the---requirements---of
paragraphs-i-and-2-wili-revise-the-unritis--permit--in
aceordanee--with--subseetion-4-ef-section-33-15-21-07
fadministrative-permit-amendment} -

d:--FTermination-ef-compliance-optiens

£1}--The---designated---representative---fer--a--unit--may
terminate-an-acid-rain-compliance-eption-by-netifying
the-department-in-writing-that-an-appreved-cemptianee
eptien-witl-be-terminated-beginning-dJanuary-first--of
a-speeified-year---Such-netification-shali-be-subjeet
te-the-1imitations-en-terminatien-under--subsection-2
ef--seetion--33-15-21-04--and--regulations--er--rutes
implementing--seetion--407--of--the--Act-----1f---the
complianee---eptien--ineludes--a--plan--deseribed--in
paragraph-i---ef---subdivisien-b;---the----designated
representative--for--each-seuree-goeverned-by-the-ptan
shali-sigr-and-certify-the-notificatiens

{2}--The--netification-under-paragraph-1-shati-speeify-the
calendar-year-for-whieh--the--terminatien--witl--take
effeets

£3}--Ypen---submissien---ef--a--retification--meeting--the
requirements-ef-paragraphs-i-and-2;--the--termination
beeomes--bindinrg--6n-the-ewners-and-eperaters-and-the
desigrated-representative-ef-any-unit-geverned-by-the
acid-rain-compliance-eption-to-be-terminateds:

{4}--A----noetification---meeting---the---requirements---of
paragraphs-1-and-2-witi-revise-the-units--permit--#n
aceerdance--with--subsection-4-of-seetion-33-15-21-67
{administrative-permit-amendment} s

2:--Repewering-extensieonss
as--Applicabititys

§1}--Fhis---subseetion---shall--apply--te--the--designated
representative-ef:
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fa}--Any--existing-affected-unit-that-is-a-eeal-fired
HRAtt--and--Ras--a--1985--actual--sulfur--dioxide
em+ssieRs--rate-equal-te-er-greater-than-ene-and
two-tenths-1bs/mmBtus-er

{b}--Any-Rew-uRit-that-wi}}-be-a-replacement-unit;-as
previded-in-paragraph-2-ef-subdivisien-b;-for--a
HRtt-meeting-the-requirements-of-subparagraph-as
er

fe}--Ary-ei1-fired-or-gas-fired-unit-er-e+}-fired-and
gas-fired-unit-that-has-been-awarded-e}ean--eeal
techrelegy----demenstratien----funding---as---ef .
danuary-1;-1991;-by-the-seeretary-ef-energy-

{2}--A--repewering--extensien-dees-net-exempt-the-ewner-er
eperater-fer-any-unit-geverned-By-the-repewering-pian
from--the-requirement-to-comply-with-sueh-unitis-acid
ratR-emissiens-1imitatiens-fer-suifur-diexides

br--The--designated--representative--ef--any--unit-meeting-the
reguirements---of---subparagraph-a---ef---paragraph-i---ef
subdivisien-a--may--itRetude-in-the-unit:s-aeid-ratr-permit
applicatien-a-repewering-extensien-ptan--that--inetudes--a
demenstratien-that:

¢1}--Fhe---uRit---wil}--be--repowered--with--a--guatifying
repewering-techrelegy-in-erder--to--comply--with--the
emtssiens-1imitatiens-fer-sutfur-diexidez-or

{2}--FThe--unit-witl-be-replaced-by-a-new-utitity-unit-that
has-the-same-desigrated-representative--and--that--is
lecated---at--a--different--site--using--a--quatified
repewering-technelegy-and-the-existing-unit--witl--be
permanently--retired--frem--service--en-er-before-the
date--en--which--the--Rew--utitity---tHRtt---cOmmEREes
commerciat-eperatiens

€:--In---order--to--appty--for--a--repewering--extens+ons--the
desigrated-representative-ef-a--uRit--under--subdivisien-a
shatis

§1}--Submit--te--the--department;--by--January-1;--19965-a
eomplete-repewering-extensien-pians

{2}--Submit--te--the--administrater-befere-dune-1;-19975-a
complete--petition---for---appreval---ef---repewering
technelegy--in--aceordance--with--title-40;--Code--of
Federal-Regulationss;-72-44{d}-and-submit--a--copy--te
the-departments-and

£3}--1f--the--repewering--extensien--plan-is-submitted-for
eonditional-appreval;-submit--te--the--department--by
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Becember-31;--1997;--a--retification--te-activate-the
ptan---iR---aceerdanee----with----subdivisien-e----of
subseetion-1-

d---Eontents---of---repewering--extension--plan:---A--cemplete
repewering-extension--plan--shati--inetude--the--following
elements:

{1}--1dentification--of--the-existing-unit-geverned-by-the
ptan-

{2}--The--unitis--federally--approved-state-implementation
ptan-suifur-diexide-emissions-}imitatiens

£3}--Fhe-unitis-1995-actual-sulfur-dioxide-emissiens-rates
er--best--estimate--of--the--actual--emissiens--rate:
previded--that-the-actual-emissiens-rate-is-submitted
to-the-department-By-Jdanuary-36;-1996+

{4}--A---sehedule---for--eonstruction;--instattatien;--and
commencement---of---eperation---of---the---repewering
techretegy--appreved--er-submitted-fer-appreval-under
title-40;-Cede-of-Federal-Regulationss-72:-44{d}--with
dates-fer-the-following-mitestenes:
fa}--completion-ef-design-engineering:
{b}--Fer--a--plan-under-paragraph-i-ef-subdivisien-bs

remeval-of-the-existing-unit-from--eperation--te

instali-the-qualified-repewering-techrotegys
fe}--Commencement-ef-constructions
{d}--completion-of-constructiens
fe}--Startup-testing:

{f}--Fer--a--plan-under-paragraph-2-ef-subdivisien-bs
shutdewn-ef-the-existing-units-and

{g}--Commencement --of - -commereial--eperation--of--the
repewering-teehnrelegy-

{5}--Fer-a-plan-under-paragraph-2-ef-subdivisien-b:
fa}--ldentification--ef--the--new--uRit:---A-Rew-uAit
shat}--net--be--inetuded--in---mere---than---ene
repewering-extensien-pans

{b}--Certification-that-the-new-unit-witi-replace-the
existing-uRtts
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{e}--Certification--that--the--new--unit-has-the-same
desigrated-representative-as-the-existing--units

tdy--Certification--that--the--existing--unit-witl-be
permanentty-retired-frem-service--en--or--before
the--date--the--Rew--HRit--commences--commereial
eperatiens

{6}--The-speeial-previsiens-ef-subdivision-g=

er---Nerth--Baketa--state--department--ef--healthis--action--on
repewering-extensien-plans

{1}--The---department---will---net--appreve--a--repewering
extensien--plan--until--the--administrater--makes---a
eonditional--determination--that--the-technrelegy-is-a
guatified---repewering---technrelegys;----untess----the
department---appreves---sueh---plan--subjeet--te--the
eonditional-determination-ef-the-administraters

{2}--Permit-issuanees

fa}--YUpen---a---eenditional---determinatien---by--the
administrater-that-the-techrelegy-te-be-used--in
the--repewering--extensien--plan--is-a-quatified
repewering-techrelegy-and-a-determiratien-by-the
department-that-sueh-plan-meets-the-requirements
ef-this-subseetion;-the--department--wili--#ssue
the--aetd--rain--pertien-ef-the-eperating-permit
tRetuding:

f1}1--The-appreved-repewering-extensien-plans-and

f2}--A--sehedule--of-cempliance-with-enferceable
mitestones-for-eonstruction;--instattatiens
and---commencement ---of--eperation--of--the
Fepewering----- techrelegy----- apd----- ether
reguirements---neeessary---te--ensure--that
emissien-reduction-requirements-under--this
subseetion-witi-be-met:

{b}--Exeept--as--etherwise-previded-in-subdivisien-f;
the-repewering--extensien--shatt--be--in--effect
starting--January-1;-2000;-and-endinrg-en-the-day
before-the--date--speeified--in--the--aeid--rain
permit--eR--whieh--the--existing--unRit--witi--be
remeved-form-operation-te-instali-the-quatifying
repewering--technelegy--or--will--be-permanentty
remeved-frem-serviee-for-replacement--by--a--rew
HAtt--with--sueh--technrelegys:--previded-that-the
repewering-extensien-shatl--end--ne--tater--than
Beeember-31;-26003+
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te}--The--portion--of-the-eperating-permit-specifying
the-repewering-extension-and-ether--requirements
HRder--subparagraph-a--shall--be--subject-to-the
administraterts---final---determinatien;---under
tit}e-40;----Code----of---Federal---Regulationss
72:44{d}{4};-that-the-technelegy-te-be--used--in
the--repewering--extension--plan-is-a-quatifying
repewering-technetegy:

{3}--Allewance--atlecation----Allewances-wil}-be-allecated
tn--aceordance--with--title-40;---Code---ef---Federal
Regutatienss-72:44{f}{3}-and-{g}-

f---Fatled-repewering-projectss

{1}--{a}--1f;-at-any-time-before-the-end-of-the-repewering
extensien-tnder-subparagraph-b-ef-paragraph-2-ef
subdivisien-e;--the-desigrated-representative-of
a--tRtt--geverned--by--an--appreved---repewering
extensien--plan--submits--the-retification-under
subdivisien-d---ef---subsection-2---of---seetion
33-15-21-08--that--the-ewners-and-eperaters-have
deeided-to-terminate-efforts-te-preperiy-designs
€ORStruEt;--and--test--the-repewering-technretegy
speeified--in--the--plan--befere--completion--of
€oRstruction--er-startup-testing;-the-designated
representative-may-submit-te--the--department--a
prepesed--permit-modification-demenstrating-that
sueh--efforts--were--in--good--fatths---1f--sueh
demenstration--is--te--the--satisfaction--ef-the
administrater;-the-uRrit-shal}-ret-be--deemed--in
vielatien---ef---the---Aet--because--of--sueh--a
terminatien-and-the-department-witl--revise--the
eperating----- permit----in----aceerdanece----with
subparagraph-b-ef-this-subseetiens

¢b}--Regardless---ef---whether---netification---under
subparagraph-a---is---given;---the----repewering
extensien--witl--end-beginning-en-the-eartier-of
the-date-of-sueh-netification--or--the--date--by
which-the-desigrated-representative-was-reguired
te-give-sueh-netification-under-subdivisieon-d-of
subseetion-2-0f-seetion-33-15-21-68-

{2}--The--designated--representative-ef-a-unit-governed-by
an-appreved-repewering-extensien-plan-may--submit--te
the---department---a---prepesed--permit--modificatien
demenstrating---that---the---repewering----techretegy
speeified--in--the--plan-was-preperiy-censtructed-and
tested-6R-SHER-HAtt-But-was--uRable--te--achieve--the
emissions-reduction-timitatiens-speeified-in-the-pian
and--that--it--is--econemically--er---techretogicatty
infeasible--te--medify-the-technelegy-te-achieve-sueh
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timits;-the-unit-shall-net-be-deemed-in-violation--of
the--Aet--beeause--ef--sueh--failure--to--achieve-the
emissiens-reduetion--1imitations:---In--erder--to--be
preperty---eenstructed--and--tested;--the--repewering
teehrelegy-shatl--be--eenstructed--at--least--to--the
extent--neeessary--foer-direct-testing-of-the-multiple
eomBHSt1OR-EMiSS1ORS;-1REudiRg--sulfur--diexide--and
Ritregen--exides;--frem-sueh-unit-while-operating-the

teehnelegy---at---nameplate---capaeitys----1f----sueh
demenstration---is---te---the---satisfaction--ef--the
administraters

fa}--Fhe-unit-shal}-ret-be-deemed-in-violation-of-the
Aet-beeause--ef--sueh--failure--te--achieve--the
emtssiens-reduction-1imitationss

{b}--The-department-wili-revise-the-acid-rain-pertien
of--the--eperating--permit--in--aceerdance--with
subparagraphs-€--and--d-and-with-subseetien-2-of
seetion-33-15-21-07:

te}--Fhe---existing---unit---may--be--retrefitted--or
repewered--with--anether--elean--eeal--er--ether
avaitable-centrel-techrolegy:-and

fd}--The-repewering-extensien-will-continue-in-effect
HRti}-the-eariier-ef-the-date-the-existing--unit
COFMEeRnces-commereiat-eperation-with-sueh-eontret
teechretegy-or-becember-31;-2003+

g---Speetal-proevisienss
{1}--Emissiens-1imitatienss

fa}--Sulfur-diexide---Allewanees-allecated-during-the
repewering--extensien---under---paragraph-2---ef
subdivisien-e---and---subdivisien-f--te--a--uRit
governed-By--an--appreved--repewering--extens+en
plan--shali--net-be-transferred-to-any-atiewanee
tracking-system--aceeunt--other--than--the--uRtt
acceunts--of--ether--untts-at-the-same-sedree-as
that-bRtts

{b}--Nitregen--exides---Any-existing-unit-geverned-by
an-appreved-repewering-extensien-ptan--shati--be
subjeet--te--the-aeid-rain-emissiens-1imitat1ens
for-nitregen-exides-in-accordance--with--seetien
407---ef---the--Act--and--regulatiens--er--ruies
implementing-seetien-407-of-the-Act-beginAtAg-en
the-date-that-the-uRit-is-remeved-from-eperatien
te--install--the--repewering--technetegy--er--is
permanently-remeved-from-serviees
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{e}--Ne---existing---unit--geverned--by--an--appreved
repewering-extensien-ptan-shatl-be-e}igible--for
a-watver-urder-seetion-111{j}-ef-the-Act-

{d}--Ne--Rew--tnit-geverned-by-an-appreved-repewering
extensien-ptan-shatl-reeeive-an--exemption--frem
the--regquirements--impesed--under-section-111-of
the-Act-

{2}--Reporting--requirements:---Each--unit--geverned-by-an
appreved-repewering-extensien-plan-shatl-eemply--with
the-speeial-reperting-requirements-ef-subsection-2-of
seetion-33-15-21-08:

{3}--tiabititys

fa}--The--ewners--and-eperaters-ef-a-unit-geverned-by
an-appreved-repewering-ptan-shati-be-1iable--feor
any--vietation-ef-the-plan-er-this-subseetion-at
that-er-any-ether-unit-geverred-by-the-plans

{b}--Fhe-units-geverned-by-the-plan-under-paragraph-2
ef-subdivisien-b-shati-eontinue-te-have-a-commen
destgrated--representative--until--the--existing
HRtt-i5-permanentty-retired-under-the-plans

£4}--Terminations:--Exeept-as-previded-in-subdivisien-f;-a
repewering-extensien-ptan--shall--net--be--terminated
after--December-31;-1999: Repealed effective June 1,
2001. ;

History: Effeetive-December-1;-1994:-amended-effective-Aprit-1;-1998-
General Authority: NBEE-23-25-03;-23-25-04
Law Implemented: NBEE-23-25-84;-23-25-04:1

33-15-21-05. Acid rain permit contents.

1---Generals

ar--Eaeh-aeid-rain-permit-ineluding-any-draft-er-propesed-acid
rain-permit-must-contain-the-fellewing-elements:

f1}--A}1-elements-required-for-a-complete-acid-rain-permit
applicatien-under-subseetien-2-of-section-33-15-21-63
as-appreved-er-adjusted-by-the-departments

¢2}--The--applicable--acid--rain--emissiens-1imitatien-for
suifur-diexides-and

£3}--The--appticable--aeid--rain--emissiens-1imitation-for
Ritregen-exidess
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b:--Eaeb-Taeﬁd--Paﬁn--perit-—%5--deemed--te--ineePpePate--the
definitions--ef--terms--under--subseetion-1---of---sectieon
33-15-21-81-

2:--Permit-shield:---Eaeh-affected-unit-operated-in-accordance-with
the-aeid-rain-permit-that-geverns-the-unit-and-that-was-issued
tR--comptiance--with--title-1Y¥--ef--the--Act;--as--previded-in
se€tions-33-15-21-01-through-33-15-21-08;--tit}e-40;--Code--of
Federa}--Reguiatiens;--parts--72;--73;-78;-77;-and-78;5-and-the
regutatiens-er-rules-impiementing--section--407--of--the--Aet;
shat}--be--deemed--to-be-eperating-in-compliance-with-the-aeid
FatR--pregram;--exeept---as---previded---in---paragraph-6---of
subdivisien-g---ef---subseetion-6---0f---seetion--33-15-21-01:
Repealed effective June 1, 2001.

History: Effeetive-December-1;-1994-
General Authority: NBEE-23-25-83
Law Implemented: NBEE-23-25-84;-23-25-04:1

33-15-21-66. Acid rain permit issuance procedures.

1---General:---The--department--witi--issue--er-deny-ati-acid-rain
permits-itn-aceerdance-with-seetion-33-15-14-06;5-ireluding--the
completeness---determination;---draft--permit;--administrative
reeord;-statement-ef-basis;-public-netice-and-comment--perieds
pubtie--hearing;--propesed--permit;--permit--155Hance;--permit
revisien;--and--appeal--precedures--as--amended--by---seetiens
33-15-21-06-and-33-15-21-67+

2:--tompleteness:---The-department-will-submit-a-written-netice-of
apptication--completeness--te--the--administrater--within--ten
working--days-fellewing-a-determination-by-the-department-that
the-acid-rain-permit-applicatien-is-completes

3:--Statement-ef-basiss

ar--The--statement-ef-basis-witi-briefly-set-forth-signrificant
faetual;-legal;-and-peliey--eensiderations--en--whieh--the
department--retied-in-i1ssuing-er-denying-the-draft-permits

b:--The--statement--ef--basis--wit}--inelude--the--reasens-and
supperting-autherity-fer-appreval-er--disapprevat--ef--any
complianee--eptiens--requested--in-the-permit-apptications
ineluding-references-to-appticable-statutery-or-regutatery
previsiens-and-te-the-administrative-reeerds

€:--The--department-will-submit-te-the-administrater-a-eepy-of
the-draft-acid-rain-permit-and-the-statement-ef-basis--and
ali--ether--relevant-pertiens-ef-the-eperating-permit-that
may-affeet-the-draft-acid-ratn-permits

4:--1ssuance-of-acid-ratn-permitss
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ar--Prepesed--permit----After--the-elese-of-the-public-comment
perieds-the--department--witl--ineorporate--all--necessary
€hanges-and-issue-er-deny-a-prepesed-acid-rain-permits:

br--The--department--wil1l-submit-the-propesed-acid-rain-permit
er--dental--of--a--prepesed--acid--rain--permit---to---the
administrater---in---aceordance---with---subdivisien-a--of
subseetion-7-of-seetion--33-15-14-06;--the--previsions--of
whieh--shati--be--treated--as--applying-te-the-issnance-or
dental-of-a-propesed-acid-rain-permit=-

€x--{1}--Fellewing--the-administrateris-review-of-the-propesed
- aetd-ratn-permit-er-denial-ef-a--prepesed--acid--rain
permit;---the---department---under--subdivisien-e--of
subseetion-7-of-seetion-33-15-14-06-will--incorperate
any--reguired-ehanges-and-issue-er-deny-the-acid-rain
permit-in-aceordance-with-seetien-33-15-21-05+

{2}--Ne--aeid--rain--permit;-itneluding-a-draft-er-prepesed
permit;-shatl-be-issued-untess-the-administrater--and
the---department---have--reeceived--a--certificate--of
representation-for-the-designated--representative--of
the--seuree-in-aceordance-with-subpart-B-ef-title-40;
code-of-Federal-Regulatiens;-part-72=

d---Permit-issuance-deadline-and-effective-dates

f1}--6n--er--befere-becember-31;-1997;-the-department-witi
tssHe-anR-actd-ratn-permit--te--each--affected--seuree
whese--desigrated--representative--submitted-a-timely
and--cemplete--aeid--ratn---permit---applicatien---by
January-i;--1996;--in-aceordance-with-subseetien-1-of
seetion-33-15-21-02-and--meets--the--reqguirements--of
sections-33-15-14-06-and-33-15-21-06:

{2}--Nitregen-exides:--Net-}1ater-than-dJanuary-1;-1999;-the
department-will-reepen-the-aeid-rain--permit--to--add
the--aeid--rain-pregram-nitregen-exides-requirements:
previded-that-the-designrated--representative--ef--the
affected--sedree-submitted-a-timely-and-compiete-acid
rain--permit--application--for--nitregen--exides---in
aceordanee--with-subsection-1-ef-seetien-33-15-21-62<
Sueh-reepening-shatl-ret-affect-the-term-ef-the--acid
rain-pertien-ef-an-eperating-permits

£3}--Eaech--aeid--rain--permit--issued--in--aceerdance-with
paragraph-1--shali--take--effeet--by--the--tater---of
Janruary-1;--2000;--er;--if--the-permit-governs-a-untt
HRder-paragraph-3-ef-subdivisien-a-ef-subseetion-3-of
sectioR---33-15-21-01;---the---deadline--fer--meniter
eertification--under--title-40;---Code---of---Federal
Regutatienss-part-75+
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t4}--Each-aeid-rain-permit-shatl-have-a-term-of-five-years
EORMEREtRg-OR-1ts-effective-dater

{5}--An-acid-rain-permit-shat}-be-bind+ng-on-any-Rew-ewner
er--eperater--er--desigrated--representative--ef--any
seHree-er-uRit-governed-by-the-permit-

es--{1}--Eaeh--aeid--rain--permit-shal}-contain-all-applicable
aetd-rain-requirements;-shall-be--a--pertion--ef--the
eperating-permit-that-is-complete-and-segregable-from
ati-ether-air-quality--requirements;--and--shal}--net
tneerporate---information---centained--in--any--other
doeumentss-ether--than--decuments--that--are--readily
avaitabies

{2}--invalidatien-of-the-acid-rain-pertion-ef-an-eperating
permit-shati-net-affeet-the--continuing--validity--ef
the---rest---of---the--operating--permit;--nrer--shatl
tRvatidatien-ef-any-ether-pertion--ef--the--eperating
permit--affect--the--eontinuing--validity-of-the-acid
rain-pertien-of-the-permit:

5:--Aetd-rain-permit-appeal-preceduress

ar--Appeats--of--the--acid-rain-pertion-ef-an-eperating-permit
issued-by-the-department-that-de-net-challenge-er--invelve
deetstens--er-actions-of-the-administrater-under-title-40;
Code-of-Federal-Regutatieons;-parts-72;-73;-75;-775-and--78
and--seetions--407--and--410-ef-the-Act-and-regulatiens-er
rutes-implementing-sections-407-and-416-shatl-be-cenducted
aceording--to--Nerth-Daketa-Eentury-Eode-chapter-28-32-and
artiele-33-22:--Appeals-ef-the-acid-rain-pertion-ef-sueh-a
permit-that-ehallenge-er-inveive-such-deeisiens-er-actiens
ef-the-administrater-shali--fellew--the--precedures--under
title-40;-Code-of-Federal-Regutations;-part-78-and-sectien
307--ef--the--Act:---Sueh--deeisions--er--actionAs--itAetude
atiewanee----- allecatiens;----determinations----€oREEFAIRG
alterrative--meRitering--systems;--and--determinations--of
whether---a---technretegy---ts---a---gquatifying--repewering
techretegy-

b:--Ne--administrative--appeal--ef-the-acid-ratn-pertien-ef-an
eperating-permit-shall-be-atlewed-mere-than--fifteen--days
follewing-netice-ef-issuance-ef-the-acid-rain-pertien-that
$s-subjeet-te-administrative-appeat---Ne--judietal--appeal
of--the--aeid-rain-pertion-of-an-eperating-permit-shati-be
allewed-mere-than-thirty--days--follewing--notice--of--the
final-ageney-action-that-is-subjeet-to-judictal-appeat:

€---The--administrater--may--intervene-as-a-matter-ef-right-in

any-state-administrative-appeal-ef-an-aeid-ratn-permit--oF
dental-ef-an-acid-rain-permits
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d:--Ne--Tadm#nistrat%ve---aapea%---eeneern#ng---an--aeid--Paén
requirement-shati--resutt--in--a--stay--ef--the--folloewing
Fequirements:

{1}--The--allewanee--allecatiens-for-any-year-during-whieh
the--appeal--preceeding--i5--perding--er---is---being
eondueted:

{2}--ARy---standard---requirement--under--subsection-6--of
seetion-33-15-21-01:

{3}--The--emissions--meRitering-and-repert +Rg-requi Fements
appticable-to--the--affected--units--at--an--affected
sedree--uRder--titie-40;-Coede-of-Federal-Regulatienss
part-75:

f4}--Uneentested-previsiens-ef-the-decisien-on-appeal+-and

£5}--The---terms---of---a--certificate--of--representation
submitted--by--a--designated---representative---under
subpart-B--ef--title-40;-Code-of-Federal-Regutatienss
part-72:

e:--The---department---witl---serve---written--notice--en--the
administrater-ef--any--state--administrative--er--judictal
appeal--coneerning-an-acid-rain-previsien-ef-any-eperating
permit-er-denial-ef-an-acid-ratn-pertien-ef-any--eperating
permit-within-thirty-days-of-the-fi1ing-of-the-appeat-

f:--The---department---witl---serve---written--netice--en--the
administrater-ef-any-determinatien-er--erder--in--a--state
administrative--er--judicial--preceeding--that-interpretss
medifies;-veids;-er-etherwise-relates-to-any-pertien-ef-an
acid--rain--permit:---Fellewing--any-sueh-determination-or
erder;-the--administrater--witl--have--an--eppertunity--te
review--and-vete-the-aeid-rain-permit-er-reveke-the-permit
fer-cause--in--aceordance--with--subsection-7--ef--seetion
33-15-14-06- Repealed effective June 1, 2001.

History: Effeetive-December-1;-1994-

General Authority: NBEE€-23-25-82;-23-25-83

Law Implemented: NBEE-23-25-83;-23-25-04:1;-23-25-68
33-15-21-07. Permit revisions.

1---General-

ar--FThis--section--goverAs--revisieAs--te-any-acid-ratn-permit
issued-by-the-department:

Br--A--permit--revisien--may--be-submitted-for-appreval-at-any
time:--No-permit-revisien-shatl-affeet--the--term--ef--the
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aeid--Pain-pgrm$t7te-be-Pev$sed:--Ne-permét-revis#en-sha%%
exeuse-any-vietatien-ef-an-acid-rain--pregram--requirement
that-eceurred-prior-te-the-effective-date-of-the-revisions

€:--The--terms--of--the-acid-rain-permit-shall-apply-while-the
permit-revisien-is-pendings

8z--ARy---determinatien---er---interpretation--by--the--states
tRetuding-the-department-er-a-state--eeurt;--modifying--oer
veiding-any-acid-rain-permit-provisien-shall-be-subject-te
review---by---the---administrater---in---aceordance---with
subdivisien-e--of--subsection-7--of-section-33-15-14-06-as
applied-te-permit-medificationss-unless-the--determination
er--interpretation-is-an-administrative-amendment-appreved
tr-accordance-with-subseetion-4-

e:--Ihe--standapd--Pequirements--ef--sﬁbseetien-s--ef--seetien
33-15-21-01-shatl-net-be-medified-or-veided--By--a--permit
Fevisiens

f:--ARy---permit---revisien---iRvelving---ineerperatien--of--a
compliance-eption-that-was-net-submitted-for-appreval--and
comment-during-the-permit-issuanee-precess;-er-iAvelving-a
c€hange--in--a--cempliance--eption--that---was---previeusty
submitted;--shatl--meet--the-requirements-for-apptying-for
sueR--comp}ianee--eptioR--tRder--subsectien-2--of--seetien
33-15-21-04--and-section-407-of-the-Act-and-regulations-er
rutes-implementing-seetion-407-of-the-Act-

g---Fer-permit-revisiens-net-deseribed-in-subsectiens-2-and-3;
the-department-may-determine-which-of-these-subseet1oRs-15
apptiecabiles )

2---Permit-medificationss

az--{1}--Permit-medifications-shati-fellew-the-permit-issuanee
reguirements----of----seetien----- 33-15-21-06----- ELLC|
subparagraph-b--ef--paragraph-3--ef--subdivisien-e-of
subseetion-6-of-seetion-33-15-14-06<

{2}--Fer---purpeses--of--applying--paragraph-1;--a--permit
medification-shall-be-treated-as-an-acid-ratn--permit
application;--to--the--extent-eensistent-with-seetien
33-15-21-07+

b:--FThe-follewing-permit-revisions-are-permit-medificationss:
§1}--Relaxatien--ef--an-exeess-emission-effset-requirement
after--appreval---ef---the---offset---plan---by---the
administraters:

{2}--Incorperatien--of-a-final-nitregen-exides-atternative
emissien-}imitation-fellewing-a-demenstration-perieds
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{3}--Beterminatiens--concerning-failed-repewering-projects
HRder-subparagraph-a-ef-paragraph-1-ef--subdivisien-f
of----subseetion-2---gf---section---33-15-21-04---and
paragraph-2--ef--subdivisien-f--ef--subsection-2---of
section-33-15-21-084:-and

{4}--At---the--eptien--ef--the--designated--representative
submitting-the-permit-revisiens-the-permit--revisiens
}isted--in--subdivisien-b--ef-subsection-3-ef-seectien
33-15-21-07+

3:--Fast-tract-modificationss

a:--Fast-traet---medifieatiens---sha}l--fe%%ew--the--%ellewing
preceduress -

{1}--The--designated--representative-shal}-serve-a-cepy-of
the-fast-tract-medification-en-the-administrater;-the
department;--and--any--persen--entitled--te-a-written
Retice--under--subdivisien-h--of---subseetion-6---and
subdivisien-b----ef----subseetioR-F----- ef----seetien
33-15-14-06---Within-five-business--days--ef--serving
sueh-eopies;-the-designated-representative-shati-alse
give-public-netice-by-publicatien-in-a--newspaper--of

" generat--eirentation--in-the-area-where-the-seuree-is
tecated-or-in-a-state-publication--designed--te--give
genrerat-publie-noetices

{2}--The--publie--shall--have--a--peried--ef--thirty-days;
commeREing-on-the-date-of-publication-of-the--nretice;
to--comment-on-the-fast-tract-medification---Comments
shatl-be-submitted-in-writing-te-the--department--and
to-the-destgnated-representatives

£3}--The---desigrated---representative--shall--submit--the
fast-tract--medification--te--the--department--en--or
befere-commencement-ef-the-public-comment-perieds

f4}--Within-thirty-days-of-the-elese-ef-the-public-comment
peried;-the-department-will-consider--the--fast-traet
medification--and--the-comments-received-and-appreves
in-whele-er-in-part-er-with-changes-er-eend+t+ons--as
apprepriate;--er--disappreve--the--medifieatien----in
addressing---the---fast-tract----medificatien;----the
permitting---autherity---may---defer--rultng--en--any
compliance--option--fer--any--years----A---fast-tract
medification--shall--be--effective--immediately--upen
}ssHanee;--in--aceordanee--with---subparagraph-e---of
paragraph-i---ef--subdivisien-a--ef--subseetion-6--of
seetioR--33-15-14-06--as---apptied---te---sigaificant
medificatienss
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br--The--fellewing--permit-revisiens-ares-at-the-option-of-the
desigrated-representative-submitting-the-permit--revisiens
etther--fast-tract--medifications-under-this-subseetion-er
permit--medifications--under---subsection-2---of---seetion
33-15-21-067+

(})--}negpperatien---ef—--a--eempl#anee--eptien--that--the
desigrated-representative-did-net-submit-for-apprevatl
and-comment-during-the-permit-+ssuanee-proecesss

{2}--Additien--of--a--nitregen--exides-averaging-ptan-te-a
permit:-and

{3}--CEhanges---in---a--repewering--plan;--nitregen--exides
averaging--ptan;--er---nitregen---exides---compliance
dead}ine-extensions

4:--Administrative-permit-amendments

ar--Admintstrative--amendments-shall-fellew-the-precedures-set
forth-at-paragraph-3-ef-subdivisien-d-ef--subseetion-6--of
se€tion--33-15-14-06:---FThe--department--wit1--submit--the
revised-pertien-ef-the-permit-to-the-administrater--within
ten--working--days--after--the-date-ef-finat-action-on-the
request-for-an-administrative-amendment s

B:--The---fellewing---permit---revisions---are--administrative
amendments:

§1}--Aetivation---ef--a--compliance--option--conditionatly
appreved--by--the--department:--provided---that---ati
requirements--for--activation--under-subdivisien-e-of
subseetion-1-and-subsectien-2-ef-seetien--33-15-21-64
are-mets

{2}--€hanges---in---the---designated---representative---or
alternative-desigrated-representative:-proevided--that
a--Rew--certificate-of-representation-is-submitted-te
the-administrater-in--accordance--with--subpart-B--of
title-40;--Code-of-Federal-Regutationss-part-72;-with
a-copy to the department;

£3}--Cerrection-of-typographical-errerss

{4}--€hanges---in---names;---addresses;--er--telephone--oer
faesimile-numberss

¢5}--changes--in--the-ewners-er-eperaterss:-provided-that-a
Rew-certificate-of-representation-is-submitted-within
thirty--days--te-the-administrater-in-aceerdance-with
subpart-B-ef-title-40;-Cede-of--Federal--Regulatienss
part-72;-with-a-eopy-te-the-departments
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{6}--Fermination--of--a--compliance--option-+n-the-permits
previded-that-all-requirements-for-termination--under
subdivisten-d--ef-subsection-1-ef-section-33-15-21-04
shall-be-met-and-this-precedure-shal}-net-be-used--teo
terminate-a-repewering-plan-after-Becember-31;-1999:

{7}--Ehanges--in--the-dates-specified-+n-a-Rew-uRitis-acid
FatR-permit;-of--commencement--of--operatien--er--the
deadtine--for--moniter--certification;--provided-that
they-are-in-aceerdanee-with-subseetion-6--ef--section
33-15-21-61:

{8}--The--additien--of--er--change--in--a--pitregen-exides
atternrative---emissiens---1imitation----demenstratien
peried;-previded-that-the-requirements-ef-regulations
eFéPu}es—imp%ementéng-seet#en-497-ef-the-Aet-aPe-met:
an

£9}--Ineerperation--of--changes-that-the-administrater-has
determined-to-be-simitar--te--these--in--paragraphs-i
threugh-8:

5:--Autematie--permit--amendment----Fhe-fellowing-permit-revisiens
shall-be-deemed-teo-amend-autematically;-and-beceme-a--part--of
the--affected--uRitis--acid--rain--permit--by-operation-of-taw
witheut-any-further-review:

ar--Upen-recerdation-by-the-administrater-under-titie-40;-Cede
ef-Federal-Regulatiens;-part-73;-ati-allewance-atiecatiens
to;--transfers--to;-and-deductions-from-an-affected-unttis
atiewanee-tracking-system-aceounts-and

b---1neerperation--ef-an-effset-plan-that-has-been-appreved-by
the--administrater--under--title-40;---Code---of---Federal
Regutatienss-part-77:

6---Permit-reepeningss

ar--As--previded--iR--subdivisien-f-ef-subseetion-6-of-sectien
33-15-14-06-the-department-will-reepen-an-acid-rain-permit
for--cause;--ineluding--whenrever--additional--requirements
become-applicable-te-any-affected--unit--governed--by--the
permits

b---In-reepening-an-acid-rain-permit-for-cause;-the-department
will-issue-a-draft--permit--changing--the--previsiens;--er
adding--the--regquirements;--fer--which--the--reepentng-was
Reeessary:--The-draft--permit--shatl--be--subjeet--to--the
requirements-ef-seetions-33-15-21-05-and-33-15-21-66~

€:--ARy--reepening-ef-an-acid-rain-permit-shatl-net-affect-the
term-of-the-permit: Repealed effective June 1, 2001.
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History:

Effective-Becember-1;-1994;

General Authority: NBEE-23-25-83;-23-25-84:1
Law Implemented: NBEE-23-25-83;-23-25-04:1

33-15-21-08. Compliance éertification.

1:--ARRtat-comptiance-certification-report:

ar--Appticability--and--deadline:---For--each-calendar-year-in

whieh-a--uRit--is--subject--to--the--aeid--ratn--emis5i6RAS
1imitatiens;--the--desigrated-representative-ef-the-seuree
at--whteh--the--uRit--1s--1ecated--shatt--submit--te---the .
administrater--and--te--the--department;-within-sixty-days
after-the-end-ef-the-calendar-year;-an--annual--cemptianee
eertification--repert--for--the--unit--in--compliance-with
title-40;-Code-of-Federal-Regutations;-72:90+

b:--Fhe--submissien--ef--complete-comptiance-certifications-in

aceerdanee--with--subdivisien-a--ef--this--subseetion--and
title-40;--Code--of-Federal-Regutatiens;-part-75;-shati-be
deemed-te-satisfy-the--requirement--to--submit--compliance
eertifications--under--subparagraph-e--ef--paragraph-5--of
subdivisien-e-of-subsection-5-of-section-33-15-14-06--with
regard--te-the-acid-rain-pertien-ef-the-seurees-eperating
permits ‘

2:--URits-with-repewering-extensien-pianss

ar--Besign--and--engineering--and--centract--requirements---Ne

later-than-Jdanuary-1;-2000;-the-designrated--representative
ef--a--HAit--governed-by-an-appreved-repewering-ptan-shati
submit-te-the-administrater-and-the-departments

f1}--Satisfactery--decumentation--of--a-pretiminary-design
and-engineering-effort:

§2}--A--binding--letter--agreement--for--the--executed-and
binding-contract;-or-for-each-in-a-series-ef-executed
and--binding--contractss--for--the--majerity--ef--the
equipment-te-repewer-the-unit--using--the--technetegy
conditionally--appreved--by--the--administrater-under
tit}e-40;-Code-of-Federal-Regulations;-72:-44(d}{3}+

£3}--The--letter--agreement--under--paragraph-2--shati--be
signed-and-dated-by-each-party-and-speeify:

fa}--The-parties-te-the-eontracts
{b}--The-date-each-party-executed-the-contracts

fe}--The-unit-te-which-the-contract-apptiess
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{d}--A--brief--1ist-identifying-each-provision-ef-the
EBREFAEE:

te}--Any--dates-te-which-the-parties-agree;-inetuding
€EeRstruction-completion-dates

{f}--The-tetal-de}lar-ameunt-ef-the-eontracts-and

fg}--A--statement--that--a--copy--of--the-contract-is
eRstte-at-the-seuree-and-will-be-submitted--upen
written--request--ef--the--admiristrater--er-the
department-

Br--Remeval---from---operation--te--repewer:---The--designated
representative--ef--a--unit--geverned---bBy---an---appreved
repewering--ptan--shati--netify--the-administrater-and-the
department-in-writing-at-least-sixty-days--in--advanee--of
the--date-en-which-the-existing-unit-1s-te-be-remeved-frem
eperatien-se-that-the-guatified-repewering-technelegy--can
be--installed;--er--is-te-be-replaced-by-anether-unit-with
the-guatified-repewering-technelegy;--in--aceerdance--with
the-plans

€r---Commencement--of--eperations---Net--1ater--than-sixty-days
after-the-units-repewered--under--an--appreved--repewering
plan--commences--eperation--at--fuli--1ead;-the-designated
representative-ef-the-unit-shatl-submit-a--repert--te--the
administrator--and--the--department--comparing--the-actual
heurly-emissiens-and-pereent--removat--of--each--potiutant
eontrelled--at-the-unit-to-the-actual-hourty-emissiens-and
pereent-remeval-at-the-existing-unit-under-the-ptan--prier
te--repewering;--determined--in--accordance-with-titte-48;5
€ode-of-Federal-Regutations;-part-75+

d---Beeision--to--terminate---1f-at-any-time-befere-the-end-of
the--repewering--extensien--and---befere---completion---of
eonstruction-and-startup-testing;-the-ewners-and-eperaters
deeide--to--terminate--goed--faith--efforts---te---designs;
€EORStrHEt;-and-test-the-qualified-repewering-techneloegy-en
the-uRit-te-be--repewered--uRder--an--appreved--repewering
plan;--then--the--desigrated-representative-shatt-submit-a
Retice-to-the-administrater--and--the--department--by--the
ear}ier--of--the-end-ef-the-repewering-extensien-er-a-date
within-thirty-days-ef-sueh-deeisions-stating-the--date--en
which--the--deeisien-was-made: Repealed effective June 1,
2001.

History: Effeetive-December-1;-1994:
General Authority: NBEE-23-25-83;-23-25-64
Law Implemented: NBEE-23-25-84
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33-15-21-08.1. Permits. The provisions of title 40, Code of
Federal Regulations, part 72, as they. exist on August 1, 2000, for
purposes of implementing an acid rain program that meets the
requirements of title IV of the Federal Clean Air Act, are incorporated
into this chapter by reference. The term "administrator" means the
department except for those duties that cannot be delegated to the
department. For those duties that cannot be delegated, "administrator"
means the administrator of the United States environmental protection
agency. If the provisions or requirements of title 40, Code of Federal
Regulations, part 72, conflict with or are not included in section
33-15-14-06, the provisions of part 72 shall apply and take precedence.

History: Effective June 1, 2001.
General Authority: NDCC 23-25-03, 23-01-04.1
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1

33-15-21-09. Continuous emissions monitoring.

1. General. The monitoring, recordkeeping, and reporting of
sulfur dioxide, nitrogen oxides, and carbon dioxide emissions,
volumetric flow, and opacity data from affected units under
the acid rain program shall be eerdueed conducted in
accordance with title 40, Code of Federal Regulations,
part 75, as it exists on August 1, 2000.

2. Exceptions. Those portions of title 40, Code of Federal
Regulations, part 75, that are controlled and administered
completely by the United States environmental protection
agency will not be enforced by the state. This should not be
construed as precluding the United States environmental
protection agency from exercising its statutory authority
under the Clean Air Act, as amended, or an affected source
from complying with the authority or the requirements of the
federal acid rain program.

History: Effective December 1, 1994; amended effective Jﬁne 1, 2001.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1

33-15-21-10. Acid rain nitrogen oxides emission reduction
program. Title 40, Code of Federal Regulations, part 76 and its
appendices, as they exist on duiy-1;--1997 August 1, 2000, are
incorporated into this chapter by reference.

History: Effective April 1, 1998; amended effective June 1, 2001.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-01-04.1, 23-25-03
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CHAPTER 33-16-02
STANDARDS OF WATER QUALITY FOR STATE OF NORTH DAKOTA

[Repealed effective June 1, 2001]
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. STAFF COMMENT: Chapter 33-16-02.1 contains all new material and
is not underscored so as to improve readability.

Section

33-16-02.
33-16-02.
33-16-02.
33-16-02.
33-16-02.
33-16-02.
33-16-02.
33-16-02.
33-16-02.

33-16-02.
33-16-02.

33-

to North

sections.

History:

CHAPTER 33-16-02.1
STANDARDS OF QUALITY FOR WATERS OF THE STATE

1-01 Authority

1-02 Purpose

1-03 Applicability

1-04 Definitions

1-05 Variances

1-06 Severability

1-07 Classification of Waters of the State

1-08 General Water Quality Standards

1-09 Surface Water Classifications, Mixing Zones,
and Numeric Standards

1-10 Ground Water Classifications and Standards

1-11 Discharge of Wastes

16-02.1-61. Authority. These rules are promulgated pursuant
Dakota Century Code chapters 61-28 and 23-33; specifically,
61-28-04 and 23-33-05, respectively.

Effective June 1, 2001.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-02. Purpose.

1.

The purposes of this chapter are to establish a system for
classifying waters of the state; provide standards of water
quality for waters of the state; and protect existing and
potential beneficial uses of waters of the state.

The state and public policy 1is to maintain or improve, or
both, the quality of the waters of the state and to maintain
and protect existing uses. Classifications and standards are
established for the protection of public health and
environmental resources and for the enjoyment of these waters,
to ensure the propagation and well-being of resident fish,
wildlife, and all biota associated or dependent upon these
waters, and to safeguard social, economical, and industrial
development. Waters not being put to use shall be protected
for all reasonable uses for which these waters are suitable.
A1l known and reasonable methods to control and prevent
pollution of the waters of this state are required, including
improvement in quality of these waters, when feasible.
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a. The "quality of the waters" shall be the quality of record
existing at the time the first standards were established
in 1967, or later records if these indicate an improved’
quality. Waters with existing quality that is higher than
established standards will be maintained at the higher
quality unless affirmatively demonstrated, after full
satisfaction of the intergovernmental coordination and
public participation provisions of the continuing planning
process, that a change in quality is necessary to
accommodate important social or economic development in
the area in which the waters are located. In allowing the
lowering of existing quality, the department shall assure
that existing uses are fully protected and that the
highest statutory and regulatory requirements for all
point sources and cost-effective and reasonable best
management practices for nonpoint sources are achieved.

b. Waters of the state having unique or high quality
characteristics that may constitute an outstanding state
resource shall be maintained and protected.

c. Any public or private project or development which
constitutes a source of pollution shall provide the best
degree of treatment as designated by the department in the
North Dakota pollutant discharge elimination system. If
review of data and public input indicates any detrimental
water quality changes, appropriate actions will be taken
by the department following procedures approved by the
environmental protection agency. (North Dakota
Antidegradation Implementation Procedure, Appendix IV.)

History: Effective June 1, 2001. i
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 23-33, 61-28-04

33-16-02.1-63. Applicability. Nothing in this chapter may be
construed to 1imit or interfere with the Jjurisdiction, duties, or
authorities of other North Dakota state agencies.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-04. Definitions. The terms used in this chapter have
the same meaning as in North Dakota Century Code chapter 61-28, except:
1. "Acute standard" means the one-hour average concentration does

not exceed the listed concentration more than once every three
years on the average.

139



10.

"“Best management practices" are methods, measures, or
procedures selected by the department to control nonpoint
source pollution. Best management practices include, but are
not limited to, structural and nonstructural measures and
operation and maintenance procedures.

“Chronic standard" means the four-day average concentration
does not exceed the listed concentration more than once every
three years on the average.

“Consecutive thirty-day average" is the average of samples
taken during any consecutive thirty-day period. It is not a
requirement for thirty consecutive daily samples.

"Department" means the North Dakota state department of
health.

A standard defined as "dissolved" means the total quantity of
a given material present in a filtered water sample,

- regardless of the form or nature of its occurrence.

"Pollution" means such contamination, or other alteration of
the physical, chemical, or biological properties, of any
waters of the state, including change in temperature, taste,
color, turbidity, or odor. Pollution includes discharge of
any liquid, gaseous, solid, radioactive, or other substance
into any waters of the state that will or is likely to create
a nuisance or render such waters harmful, detrimental, or
injurious to public health, safety, or welfare; domestic,
commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses; or livestock, wild animals, birds,
fish, or other aquatic biota.

"Site-specific standards" mean water quality criteria
developed to reflect local environmental conditions to protect
the uses of a specific water body.

A standard defined as "total" means the entire quantity of a
given material present in an unfiltered water sample
regardless of the form or nature of its occurrence. This
includes both dissolved and suspended forms of a substance,
including the entire amount of the substance present as a
constituent of the particulate material. Total recoverable is
the quantity of a given material in an unfiltered aqueous
sample following digestion by refluxing with hot dilute
mineral acid.

"Water wusage". The best usage for the waters shall be those
uses determined to be the most consistent with present and
potential uses in accordance with the economic and social
development of the area. Present principal best uses are
those defined 1in subdivisions a, b, ¢, and d. These are not
to be construed to be the only possible usages.
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a. Municipal and domestic water. Waters suitable for use as
a source of water supply for drinking and culinary
purposes after treatment to a Tlevel approved by the
department.

b. Recreation, fishing, and wildlife. Waters suitable for
the propagation or support of fish and other aquatic
biota, waters that will not adversely affect wildlife in
the area, and waters suitable for boating and swimming.
Natural high turbidities in some waters and physical
characteristics of banks and streambeds of many streams
are factors that limit their value for bathing. Low flows
or natural physical and chemical conditions in some waters
an limit their value for fish propagation or aquatic

iota.

c. Agricultural uses. Waters suitable for irrigation, stock
watering, and other agricultural uses, but not suitable
for use as a source of domestic supply for the farm unless
satisfactory treatment is provided.

d. Industrial water. Waters suitable for industrial
purposes, including food processing, after treatment.
Treatment may include that necessary for prevention of
boiler scale and corrosion.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-05. Variances. Upon written application by the

responsible discharger, the department finds that by reason of
substantial and widespread economic and social impacts the strict
enforcement of state water quality criteria is not feasible, the
department can permit a variance to the water quality standard for the
affected segment. The department can set conditions and time
limitations with the intent that progress toward improvements in water
quality will be made. This can include interim criteria which must be
reviewed at Tleast once every three years. A variance will be granted
only after fulfillment of public participation requirements and
environmental protection agency approval. A variance will not preclude
an existing use.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 23-33, 61-28

33-16-602.1-06. Severability. The rules contained in this chapter
are severable. If any rules, or part thereof, or the application of
such rules to 'any person or circumstance are declared invalid, that
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invalidity does not affect the validity of any remaining portion of this
chapter.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-07. Classification of waters of the state. General.
Classification of waters of the state shall be used to maintain and
protect the present and future beneficial uses of these waters.
Classification of waters of the state shall be made or changed whenever -
new or additional data warrant the classification or a change of an
existing classification.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Impliemented: NDCC 23-33, 61-28

33-16-02.1-068. General water quality standards.
1. Narrative standards. '

a. The following minimum conditions are applicable to all
waters of the state except for class II ground waters.
A1l waters of the state shall be:

(1) Free from substances attributable to municipal,
industrial, or other discharges or agricultural
practices that will cause the formation of putrescent
or otherwise objectionable sludge deposits. )

(2) Free from floating debris, oil, scum, and other
floating materials attributable to municipal,
industrial, or other discharges or agricultural
practices in sufficient amounts to be unsightly or
deleterious.

(3) Free from materials attributable to municipal,
industrial, or other discharges or agricultural
practices producing color, odor, or other conditions
to such a degree as to create a nuisance or render
any undesirable taste to fish flesh or, in any way,
make fish inedible.

(4) Free from substances attributable to municipal,
industrial, or other discharges or agricultural
practices in concentrations or combinations which are
toxic or harmful to humans, animals, plants, or
resident aquatic biota. For surface water, this
standard will be enforced in part through appropriate
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whole effluent toxicity requirements in North Dakota
pollutant discharge elimination system permits.

(5) Free from oil or grease residue attributable to
wastewater, which causes a visible film or sheen upon
the waters or any discoloration of the surface of
adjoining shoreline or causes a sludge or emulsion
to be deposited beneath the surface of the water or
upon the adjoining shorelines or prevents classified
uses of such waters.

There shall be no materials such as garbage, rubbish,
offal, trash, cans, bottles, drums, or any unwanted or
discarded material disposed of into the waters of the
state. '

There shall be no disposal of 1livestock or domestic
animals in waters of the state.

The department shall propose and submit to the state
engineer the minimum streamflows of major rivers in the
state necessary to protect the public health and welfare.
The department's determination shall address the present
and prospective future use of the rivers for public water
supplies, propagation of fish and aquatic life and
wildlife, recreational purposes, and agricultural,
industrial, and other legitimate uses.

No discharge of pollutants, which alone or in combination
with other substances, shall:

(1) Cause a public health hazard or injury to
environmental resources;

(2) Impair existing or reasonable beneficial uses of the
receiving waters; or

(3) Directly or indirectly cause concentrations of
pollutants to exceed applicable standards of the
receiving waters.

If the department determines that site-specific criteria
are necessary and appropriate for the protection of
designated uses, procedures described in the environmental
protection agency's Water Quality Standards Handbook 1994
or other defensible methods may be utilized to determine
maximum limits. Where natural chemical, physical, and
biological characteristics result in exceedences of the
limits set forth in this section, the department may
derive site-specific criteria based on the natural
background level or condition. All available information
shall be examined, and all possible sources of a
contaminant will be identified 1in determining the
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naturally occurring concentration. A1l site-specific
criteria shall be noticed for public comment and subjected
to other applicable public participation requirements
prior to being adopted.

2. Narrative biological goal.

a.

Gga]. The biological condition of surface waters shall be
similar to that of sites or water bodies determined by the
department to be regional reference sites.

Definitions.

(1) "Assemblage" means an association of aquatic
organisms of similar taxonomic classification Tliving
in the same area. Examples of assemblages include
fish, macroinvertebrates, algae, and vascular plants.

(2) "Aquatic organism" means any plant or animal which
lives at least part of its 1ife cycle in water.

(3) "Biological condition® means the taxonomic
composition, richness, and functional organization of
an assemblage of aquatic organisms at a site or
within a water body.

(4) “Functional organization" means the number of species
or abundance of organisms within an assemblage which
perform the same or similar ecological functions.

(5) *“Metric" means an expression of biological community
composition, richness, or functjon which displays a
predictable, measurable change in value along a
gradient of pollution or other anthropogenic
disturbance.

(6) "Regional reference sites" are sites or water bodies
which are determined by the department to be
representative of sites or water bodies of similar
type (e.g., hydrology and ecoregion) and are Tleast
impaired with respect to habitat, water quality,
watershed land use, and riparian and biological
condition.

(7) "Richness" means the absolute number of taxa in an
assemblage at a site or within a water body.

(8) "Taxonomic composition" means the identity and
abundance of species or taxonomic groupings within an
assemblage at a site or within a water body.

Implementation. The intent of the state in adopting a
narrative biological goal is solely to provide an
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additional assessment method that can be used to identify
impaired surface waters. Regulatory or enforcement
actions based solely on a narrative biological goal, such
as the development and enforcement of North Dakota
pollutant discharge elimination system permit limits, are
not authorized. However, adequate and representative
biological assessment information may be used in
combination with other information to assist in
determining whether designated uses are attained and to
assist in determining whether new or revised
chemical-specific permit Tlimitations may be needed.
Implementation will be based on the comparison of current
biological conditions at a particular site to the
biological conditions deemed attainable based on regional
reference sites. In implementing a narrative biological
goal, biological condition may be expressed through an
index composed of multiple metrics or through appropriate
statistical procedures.

History: ‘Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-09. Surface water classifications, mixing zones, and
numeric standards.

1,

Classifications. Procedures for the classifications of
streams and lakes of the state shall follow this subsection.
Classifications of streams and lakes are listed in appendix I
and appendix II, respectively.

a.

Class I streams. The quality of the waters in this class
shall be suitable for the propagation or protection, or
both, of resident fish species and other aquatic biota and
for swimming, boating, and other water recreation. The
quality of the waters shall be suitable for irrigation,
stock watering, and wildlife without injurious effects.
After treatment consisting of coagulation, settling,
filtration, and chlorination, or equivalent treatment
processes, the water quality shall meet the
bacteriological, physical, and chemical requirements of
the department for municipal or domestic use.

Class IA streams. The quality of the waters in this class
shall be the same as the quality of class I streams,
except that treatment for municipal use may also require
softening to meet the drinking water requirements of the
department.

Class II streams. The quality of the waters in this class

shall be the same as the quality of class I streams,
except that additional treatment may be required to meet
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2.

- 3.

the drinking water requirements of the department.
Streams in this classification may be intermittent in
nature which would make these waters of limited value for
pengficial uses such as municipal water, fish 1ife, or
irrigation.

Class III streams. The quality of the waters in this
class shall be suitable for agricultural and industrial
uses such as stock watering, irrigation, washing, and
cooling. These streams have low average flows and,
generally, prolonged periods of no flow. They are of
limited seasonal value for immersion recreation, fish
life, and aquatic biota. The quality of these waters must
be maintained to protect recreation, fish, and aquatic
biota.

Wetlands. These water bodies are to be considered waters
of the state and will be protected under section
33-16-02-08.

Lakes. The type of fishery a Tlake may be capable of
supporting is based on . the lake's geophysical
characteristics. However, the capability of the lake to
support a fishery may be affected by seasonal variations
or other natural occurrences which may alter the lake
characteristics. :

Class Characteristics
1 Cold watef fishery. Waters capable of supporting
growth of salmonid fishes and associated aquatic
biota.
2 Cool water fishery. Waters capable of supporting

growth and propagation of nonsalmonid fishes and
marginal growth of salmonid fishes and associated
aquatic biota.

3 Warm water fishery. Waters capable of supporting
growth and propagation of nonsalmonid fishes and
associated aquatic biota.

4 Marginal fishery. Waters capable of supporting
a fishery on a seasonal basis. :

5 Not capable of supporting a fishery due to high
salinity.

Mixing zones. North Dakota mixing zone and dilution policy is
contained in appendix III.

Numeric standards.
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Class I streams. Unless stated otherwise, maximum limits
for class I streams are listed in table 1 and table 2.

Class IA streams. The physical and chemical criteria
shall be those for class I, with the following exceptions:

Substance or Characteristic Maximum Limit
Chlorides (Total) ' 175 mg/1
Sodium 60% of total

cations
as meq/1
Sulfate (Total) 450 mg/1

Class II streams. The physical and chemical criteria
shall be those for <class IA, with the following
exceptions:

Substance or Characteristic Maximum Limit
Chlorides (Total) 250 mg/1
pH 6.0-9.0

Class III streams. The physical and chemical criteria
shall be those for class II, with the following
exceptions:

Substance or Characteristic Maximum Limit
Sulfate (Total) 750 mg/1
Lakes.

(1) The beneficial wuses and parameter limitations
designated for class I streams shall apply to all
classified lakes. However, specific background
studies and information may require that the
department revise a standard for any specific
parameter.

(2) In addition, these nutrient parameters are guidelines
for use as goals in any lake improvement or
maintenance program:

Parameter Limit
NO; as N .25 mg/1
POy as P .02 mg/1
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(3) The temperature standard for class I streams does not
apply to Nelson Lake in Oliver County. The
temperature of any discharge to Nelson Lake shall not
have an adverse effect on fish, aquatic 1life, and
wildlife, or Nelson Lake itself.

History: Effective June 1, 2001.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28
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CAS
No.

7446-41-7

TABLE 1

MAXIMUM LIMITS FOR SUBSTANCES IN |
OR CHARACTERISTICS OF CLASS | STREAMS

Substance or

Characteristic

Ammonia
(Total as N)

Maximum Limit

Acute Standard

The one-hour average concentration of total
ammonia (expressed as N in mg/L) does not
exceed, more often than once every three years
on the average, the numerical value given by the
following formula:

0411+ __584
1+ 10799 41000

where salmonids are absent; or

0275 + 39.0 ,
s 107.204~DH 1 +1yﬁ-7.204

where salmonids are present.
c_hronic Standard

The 30-day average concentration of total
ammonia (expressed as N in mg/l) does not
exceed, more often than once every three years on
the average, the numerical value given by the
following formula; and the highest 4-day average
concentration of total ammonia within the 30-day
averaging period does not exceed 2.5 times the
numerical value given by the following formuia:

= ( 0.0577 + _2.487 * CV;
1+ 10 768888 141077688

where CV =2.85,when T < 14° C; or

CV =1.45-100%92%2" whenT>14°C.
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CAS
No.

7440-39-3

16887-00-6
7.782-50-5

7782-44-7

14797-55-8

Substance or
Characteristic

Barium (Total)
Boron (Total)
Chilorides (Total)
Chlorine Residual
(Total)

Dissolved Oxygen

Fecal Coliform

Nitrates (N)
(Diss.)’

pH
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Site-Specific Chronic Standard

The following site-specific standard applies to the
Red River of the North beginning at the 12"
Avenue North bridge in Fargo, North Dakota and
extending approximately 32 miles downstream to
its confluence with the Buffalo River, Minnesota.
This site-specific standard applies only during the
months of October, November, December,
January, and February. During the months of
March through September, the statewide chronic
ammonia standard applies.

The 30-day average concentration of total
ammonia (expressed as N in mg/L) does not
exceed, more often than once every three years on
the average, the numerical value given by the
following formula; and the highest 4-day average
concentration of total ammonia within the 30-day

averaging period does not exceed 2.5 times the
numerical value given by the following formula:

= ( 0.0577 + 2.487 ) «CV ;
1+ 10" 1+ 10077008

where CV =4.63, when T < 7°C; or
CV =1.45-10°%%@" whenT>7°C.

1.0 mg/l

.75 mg/i

100 mg/l

Acute .019 mg/l

Chronic .011 mg/i

not less than 5 mg/l

200 fecal coliforms per 100 mi.

This standard shall apply only

during the recreation season

May 1 to September 30.

1.0 mg/l

7.0-9.0



CAS
No.

32730

7723-14-0

Substance or
Characteristic

Phenols (Total)

Phosphorus (P)
(Total)’
Sodium

Sulfates (Total as
SO,)

Temperature

Combined radium 226
and radium 228 (Total)

Gross alpha particle
activity, including
radium 226, but
excluding radon and
uranium

0.3 mg/l (organoleptic criterion)

0.1 mg/l

50 percent of total cations as mEgq/I

250 mg/l

Eighty-five degrees Fahrenheit (29.44 degrees
Celsius]. The maximum increase shall not be
greater than five degrees Fahrenheit [2.78
degrees Celsius] above natural background

conditions.

5 pCi/lL

15 pCi/L

' The standards for nitrates (N) and phosphorus (P) are intended as interim guideline limits. Since each stream
or lake has unigue characteristics which determine the levels of these constituents that will cause excessive

. plant growth (eutrophication), the department reserves the right to review these standards after additional study
and to set specific limitations on any waters of the state. However, in no case shall the standard for nitrates (N)
exceed 10 mg/l for any waters used as a municipal or domestic drinking water supply.
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TABLE 2

WATER QUALITY CRITERIA'
PRIORITY POLLUTANTS (MICROGRAMS PER LITER)
Aguatic Life Value Human Health Value
Classes 1,IA, 11,111 Classes Class
CAS No. Pollutant Acute Chronic LIAIR 13
83-32-9 Acenaphthene 1200 2700
107-02-8 Acrolein 320 780
107-13-1 Acrylonitrile® 0.058 0.66
71-43-2 Benzene* ' 1.2 71
92-87-5 Benzidine* 0.00012 0.00054
56-23-5 Carbon tetrachioride* 0.25 44
(Tetrachloromethane)
108-90-7 Chlorobenzene 100 21000
(Monochiorobenzene)
120-82-1 1,2,4-Trichlorobenzene 707 940
118-74-1 Hexachlorobenzene* , 0.00075 0.00077
107-06-2 1,2-Dichioroethane’ 0.38 99
* 71-55-6 1,1,1-Trichloroethane 200
87-72-1 Hexachioroethane* 1.9 8.9
79-00-5 1,1,2-Trichloroethane* 0.61 420
79-34-5 1,1,2,2-Tetrachioroethane® 0.17 11.0
111-44-4 Bis(2-chloroethyl) ether 0.031 1.40
91-58-7 2-Chloronapnthalene 1700 4300
88-06-2 2,4,8-Trichiorophenol* ' 2.1 6.5
59-50-7 p-Chioro-m-cresol 3000
(4-Chloro-3-methylphenol) . ’
67-66-3 Chiloroform (HM)* 57 470
(Trichloromethane)
95-57-8 2-Chiorophenol 120 400
85-50-1 1,2-Dichlorobenzenel 600 17000
541.73-1 1,3-Dichiorobenzene . 400 2600
106-46-7 1,4-Dichlorobenzenel 75 2600
91-94-1 3,3-Dichlorobenzidine* 0.039 0.077
75-35-4 1,1-Dichioroethylene’ 0.057 3.2
156-60-5 1,2-trans-Dichloroethylenel 100 140000
120-83-2 2,4-Dichlorophenol 93 790
542-75-6 1,3-Dichioropropylene 10 1700
(1,3-Dichloropropene)
(cis and trans isomers)
78-87-5 1,2-Dichloropropane .52 39
105-67-9 2,4-Dimethyiphenol 540 2300
121-14-2 2,4-Dinitrotoiuene* 0.11 9.1
122-66-7 1,2-Diphenyihydrazine* 0.040 0.54
160-41-4 Ethylbenzene: 700 29000
206-44-0 Fluoranthene 300 370
39638-32-9 Bis(2-chloroisopropyl) ether 1400 170000
75-09-2 Maethyiene chloride (HM)* 4.7 1600
(Dichioromethane) .
74-83-9 Maethyl bromide {(HM) 48 4000
{Bromomethane)
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CAS No.
75-25-2

75-27-4
124-48-1
87-68-3
77-47-4
78-59-1
98-95-3
51-28-5
534-52-1

62-75-9
86-30-6
621-64-7
87-86-5
108-95-2
117-81-7
85-68-7
84-74-2
84-66-2
131-11-3
56-55-3

50-32-8
205-99-2
207-08-9

218-01-9
120-12-7
86-73-7
5§3-70-1

193-39-5
129-00-0
127-18-4
108-88-3
79-01-6
75-01-4

308-00-2
60-57-1
57-74-9
80-29-3
75-55-9
72-54-8
115-29-7
115-29-7
1031-07-8
72-20-8
7421-93-4
76-44-8
1024-57-3

Pollutant

Bromoform (HM)*
(Tribromomethane)
Dichlorobromomethane (HM)*
Chlorodibromomethane (HM)*
Hexachlorobutadiene*
Hexachlorocyclopentadiene
Isophorone*
Nitrobenzene
2,4-Dinitrophenol
4,6-Dinitro-o-cresol
(4,6-Dinitro-2-methyiphenol)
N-Nitrosodimethylamine*
N-Nitrosodiphenylamine*
N-Nitrosodi-n-propylamine*
Pentachloropnenol
Phenol
Bis(2-ethylhexyl)phthalate*
Butyl benzyl phthalate
Di-n-butyl phthiate
Diethyi phthalate
Dimethyi phthiate
Benzo(a)anthracene (PAH)*
(1,2-Benzanthracene)
Benzo(a)pyrene (PAH)*
(3.4-Benzopyrene)
Benzo(b)fluoranthene (PAH)*
(3,4-Benzofluoranthene)
Benzo(k)fluoranthene (PAH)*
(11,12-Benzofluoranthene)
Chrysene (PAH)*
Anthracene (PAH)®
Fluorene (PAH)*
Dibenzdé(a,h)anthracene (PAH)*
(1,2,5,6-Dibenzanthracene)
Indeno(1,2,3-cd)pyrene (PAH)*
Pyrene (PAH)®
Tetrachloroethylene
Toluene
Trichloroethylene*
Vinyl chioride*
(Cloroethylene)
Aldrin*
Dieldrin*
Chiordane*
4,4-DDT*
4,4-DDE*
4,4-DDD*
alpha-Endosulfan
beta-Endosulfan
Endosulfan sulfate
Endrin
Endrin aldehyde
Heptachlor*
Heptachior epoxide*

4

Aquatic Life Value

Classes I.IA.IL1II
Acute Chronic
19 15
1.5
1.25 0.56
1.2 0.0043
0.55 0.001
0.11 0.056
0.11 0.05
0.09 0.036
0.26 0.0038
0.26 0.0038
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CAS No.
319-84-6
319-85-7
58-89-9
319-86-8

1336-36-3
1336-36-3
1336-36-3
1336-36-3
1336-36-3
1336-36-3
1336-36-3
8001-35-2
7440-36-0
7440-38-2
1332-21-4
7440-41-7
7440-43-9
7440-47-3

7440-50-8
57-12-5
7439-92-1
7439-97-6
7440-02-0
7782-49-2
7440-22-4
7440-28-0
7440-66-6
1746-01-6
'15972-60-8
1912:24-9
1563-66-2
94-75-7
75-99-0
103-23-1
96-12-8
156-58-2
88-85-7
85-00-7
145-73-3
106-93-4
107-83-6
72-43-5
23135-22-0
1918-02-1
122-34-9
100-42-5
1330-20-7
7782-41-4
14797-65-0
12587-47-2

Aquatic Life Value
Classes {JA.ILII
Poliutant Acute Chromc

aipha-8HC*
(Hexachiorocyclohexane-alpha)
beta-BHC*
(Hexachlorocyclohexane-beta)
gamma-BHC (Lindane) 0.95
(Hexachiorocyclohexane-gamma)
delta-BHC*
(Hexachiorocyclohexane-delta)
PCB 1242 (Arochlor 1242)* 0.014
PCB-1254 (Arochior 1254)* 0.014
PCB-1221 (Arochior 1221)* 0.014
PCB-1232 (Arachior 1232)* 0.014
PCB-1248 (Arochlor 1248)* 0.014
PCB-1260 (Arochior 1260)* 0.014
PCB-1016 (Arochior 1016)* .0.014
Toxaphene* 0.73 0.0002
Antimony
Arsenic* 340 150
Asbestos®
Beryllium®*
Cadmium 4.5° 2.5°
Chromium (1} 1800° 86°
Chromium (V!) 16 1
Copper 7.9% 9.3*
Cyanide (total) 22 5.2
Lead 82* 3.2
Mercury 1.7 0.91
Nickel 470° 52¢
Selenium 20 5
Silver 4.1%
Thallium
Zinc 120° 120°
Dioxin (2,3,7,8-TCDD)*
Alachior
Atrazine
Carbofuran
2,4-D
Dalapon
Di(2-ethyihexyl)adipate
Dibromochloropropane
Dichloroethylene (cis-1.2-)
Dinoseb
Diquat
Endothall
Ethyiene dibromide (EDB)
Glyphosate
Methoxychior
Oxamyi (Vydate)
Picloram
Simazine
Styrene
Xylenes
Fluoride
Nitrite
Beta/photon emitters
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Human Heatth Value

Classes Class
LIA 112 e
0.0039 0.013
0.014 0.046
0.019 0.063
0.00017 0.00017
0.00017 0.00017
0.00017 0.00017
0.00017 0.00017
0.00017 0.00017
0.00017 0.00017
0.00017 0.00017
0.00073 0.00075
8 4300
507
7000000 1

47

57

100(total)

100(totai)’

1000

200 220000
157

0.050 0.0581
1007 4800
507

1.7 6.2
9100 69000

0.00090001 3 0.000000014
2 .
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CAS No. Chemical Abstracts Service Registry Number

' Except for the aquatic life values for metals, the values given in this appendix refer to the total (dissolved plus
suspended) amount of each substance. For the aquatic life values for metals, the values refer to the total recoverable
method for ambient metals analyses.

¢ Based on two routes of exposure - ingestion of contaminated aquatic organisms and drinking water.
* Based on one route of exposure - ingestion of contaminated aquatic organisms only.

¢ Substance classified as a carcinogen, with the value based on an incremental risk of one additional instance of
cancer in one million persons. .

* Chemicals which are not individually classified as carcinogens but which are contained within a class of chemicals,
with carcinogenicity as the basis for the criteria derivation for that class of chemicals; an individual carcinogenicity
assessment for these chemicals is pending.

¢ Hardness dependent criteria. Value given is an example only and is based on a CaCO, hardness of 100 mg/l.
Criteria for each case must be calculated using the following formula:

CMC = exp (ma (In (hardness)] + ba)

ma ba

Cadmium 1.128 -3.6867
Copper 0.9422 -1.700
Chromium (lll) 0.8190 3.7256
Lead 1.273 -1.460
Nickel 0.8460 . 2255
Silver 1.72 -6.52
Zinc 0.8473 0.884

CMC = Criterion Maximum Concentration (acute exposure value)
The threshold value at or below which there should be no unacceptable effects to freshwater aquatic
organisms and their uses if the one-hour concentration does not exceed that CMC value more than
once every three years on the average.

CCC = exp (mc [In (hardness)] + bc)

mc be

Cadmium 0.7852 -2.715
Copper 0.8545 -1.702
Chromium 0.8190 0.6848
Lead 1.273 -4.705
Nickel 0.8460 0.0584
Silver ——— —
Zinc 0.8473 0.884

CCC = Criterion Continuous Concentration (chronic exposure value)
The threshold value at or below which there should be no unacceptable effects to freshwater aquatic
organisms and their uses if the four-day concentration does not exceed that CCC value more than once
every three years on the average.

7 Safe Drinking Water Act (MCL).

® pH dependent criteria. Value given is an example only and is based on a pH of 7.8. Criteria for each case must be
calculated using the following formula:
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33-16-02.1-10. Ground water classifications and standards.

1.

History:

Class I ground waters. Class I ground waters shall have a
total dissolved solids concentration of less than 10,000 mg/1.
Class I ground waters are not exempt under the North Dakota
underground injection control program in section 33-25-01-08.

Class II ground waters. Class II ground waters shall have a
total dissolved solids concentration of 10,000 mg/1 or
greater. Class II ground waters are exempt under the North

Dakota underground injection control program in section
33-25-01-08.

Effective June 1, 2001.

General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 61-28-04

33-16-02.1-11. Discharge of wastes. On-surface discharges. The
following are general requirements for all waste discharges:

1.

No untreated domestic sewage shall be discharged into the
waters of the state.

No untreated industrial wastes or other wastes which contain
substances or organisms which may endanger public health or
degrade the water quality of water usage shall be discharged
into the waters of the state.

The degree of treatment for municipal wastes shall be that
required by the department and shall be based on the
following:

a. Wastes are to receive a minimum of secondary treatment or
equivalent which shall be equal to at least an eighty-five
percent removal of five-day biochemical oxygen demand, or
shall meet the effluent standards noted in subdivision c.
The more restrictive requirements shall apply.

b. Wastes shall be effectively disinfected before discharge
into state waters if such discharges cause violation of
the fecal coliform criteria as set forth in these
standards.

c. No waste discharge shall be permitted unless the effluent
meets the following criteria:

(1) Five-day biochemical oxygen demand: 25 mg/1
consecutive thirty-day average.

(2) Suspended solids: 30 mg/1 consecutive thirty-day
average.
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(3) Fecal coliform: Fecal coliform not to exceed 200
colonies/100 ml consecutive thirty-day geometric
mean.

In certain instances, external circumstances or
specific uses of the receiving waters make either
attainment or application of the suspended solids or
fecal coliform limitations an ineffective means of
controlling water quality. For this reason, the
department reserves the right to evaluate the
Epp]ication of these Tlimitations on a case-by-case
asis.

(4) pH: 6.0-9.0.

Natural ground waters and surface waters in some
parts of the state presently used for water
supplies with or without treatment are basic and
the stabilization process of wastewater
treatment 1in lagoon systems can result in more
alkaline (increased pH) water. Discharges from
waste treatment facilities may exceed the upper
pH 1imit due to these uncontrollable properties.
Approval to discharge may be granted providing
the pH of the receiving water is not violated.

. d. The department may require treatment in addition to that
listed in this section if such waste discharges, made
during Tow stream flows, cause violations of stream water
quality standards or have a detrimental effect on the
beneficial uses of the receiving waters.

Industrial waste effluents shall meet all parameters of
quality as set forth under the North Dakota pollutant
discharge elimination system and shall not violate North
Dakota water quality standards.

The department must be notified at least twenty days prior to
the application of any herbicide or pesticide to surface
waters of the state for control of aquatic pests. The
notification must include the following information:

a. Chemical name and composition.

b. Map which identifies the area of application and number of
square feet.

c. A list of target species of aquatic biota the applicant
desires to control.

d. The calculated concentration of the active ingredient in
surface waters immediately after application.

157



History:

e. Name, address, and telephone number of the certified
applicator.

Any spill or discharge of waste which causes or is likely to
cause pollution of waters of the state must be reported
immediately. The owner, operator, or person responsible for a
spill or discharge must notify the department as soon as
possible (701-328-5210) or the North Dakota hazardous
materials emergency assistance and spill reporting number
(1-800-472-2121) and provide all relevant information about
the spill. Depending on the severity of the spill or
accidental discharge, the department may require the owner or
operator to: '

a. Take immediate remedial measures;
b. Determine the extent of pollution to waters of the state;

c. Provide alternate water sources to water users 1mpacted by
the spill or accidental discharge; or

d. Any other actions necessary to comply with this chapter.

Effective June 1, 2001.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28
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APPENDIX |

STREAM CLASSIFICATIONS

The following intrastate and interstate streams are classified as the class of water quality
which is to be maintained in the specified stream or segments noted. There are a number
of minor or intermittently flowing watercourses, unnamed creeks, or draws, etc., which are
not listed. All tributaries not specifically mentioned are classified as Class |l streams.

RIVER BASINS, SUBBASINS, AND TRIBUTARIES CLASSIFICATION

Missouri River, including Lake
Sakakawea and Oahe Reservoir |

Yellowstone |
Little Muddy Creek near Williston 1]
White Earth River "
Little Missouri River ]
Knife River 1]
Spring Creek - 1A

Square Butte Creek below Nelson Lake 1A
Heart River 1A

Green River 1A
Antelope Creek I
Muddy Creek I

Apple Creek ]
Cannonball River : 1}

Cedar Creek I

Beavér Creek near Linton "
Grand River 1A

Spring Creek i
Souris River A
Des Lacs River ]
Wiliow Creek I
Deep River 1}

Mauvais Coulee |
James River : 1A

Pipestem 1A
Cottonwood Creek Il
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RIVER BASINS. SUBBASINS, AND TRIBUTARIES

Beaver Creek
Elm River
Maple River

Bois de Sioux
Red River

Wild Rice River
Antelope Creek
Sheyenne River
Baldhill Creek
" Maple River
Rush River
Eim River
Goose River
Turtle River
Forest River
North Branch
Park River
North Branch
South Branch
Middle Branch
Cart Creek
Pembina River

Tongue River
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APPENDIX lI

LAKE CLASSIFICATION

Lakes are classified according to the water characteristics which are to be maintained in
the specified lakes. The beneficial water uses and parameter limitations designated for
Class | streams shall apply to all classified lakes.

COUNTY LAKE CLASSIFICATION
Adams Mirror 3
Adams N. Lemmon 1
Bames Ashtabula 3
Bames Heinze 3
Bames Moon 2
Barnes Clausen Spring 1
Benson Wood Lake 2
Benson Graves 3
Benson Reeves 3
Bottineau Metigoshe 2
Bottineau Long Lake 2
Bottineau Pelican 3
Bottineau Carbury 2
Bottineau Cassidy 3
Bottineau Strawberry 2
Bowman 4 Bowman-Haley 3
Bowman | Gascoyne 3
Bowman Kalina 3
Bowman Spring Lake 3
Burke Powers Lake 3
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COUNTY

Burke

Burke

Burke

Burke

Burke

Burieigh

Burleigh

Cass

Cass

Cass

Cavalier

Dickey

Dickey

Dickey

Divide

Dunn

Eddy

Emmons

Emmons

Emmons

Emmons
Foster

Golden Valley

Golden Valiey

Golden Valley

Grand Forks

Grand Forks

Grand Forks

LAKE

Short Creek
Smishek
Truax Mine
Northgate
Bowbells Mine

McDowell Dam

New Johns Lake

Casselton Reservoir

Hunter Dam
Brewer Lake
Mt. Carmel
Moores Lake
Pheasant
Wiilson Dam
Skjermo

Lake lio
Warsing Dam
Braddock Dam

Nieuwsma Dam

Rice Lake

Welk Dam
Juanita

Camel Hump
Odland Dam
Williams Creek
Fordville
Larimore

Kolding
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COUNTY LAKE CLASSIFICATION

Grant Tschida 2
Grant Raleigh Reservoir 4
Grant Sheep Creek 2
Griggs Red Willow 3
Griggs Carison-Tande 3
Hettinger Larson Lake 3
Hettinger Kilzer 3
Hettinger Castle Rock 1
Hettinger Indian Creek 3
Hettinger Mott Dam 2
Hettinger Blickensderfer 2
Kidder Cherry Lake 2
Kidder Crystal Springs 3
Kidder Frettum Lake 2
Kidder Round Lake 2
Kidder Lake Williams 2
Kidder Lake Isabel 3
Kidder George Lake 5
LaMoure Schlect-Weix. 3
LaMoure Hein.-Martin 2
LaMoure : Kulm-Edgeley 2
LaMoure Cottonwood 4
LaMoure Kalmbach 4
LaMoure Schlect-Thom 2
LaMoure Lake LaMoure 2
Logan Beaver Lake 3
Logan Mundt Lake 2
Logan Rudolph Lake 4
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COUNTY
McHenry
McHenry
McHenry
McHenry
Meintosh
Mcintosh
Mcintosh
Meclintosh
Melntosh
McKenzie
McKenzie
MclLean
McLean
'McLean
McLean
Mclean
McLean
McLean
McLean
McLean
McLean
McLean
Mclean
Morton
Morton
Morton
Morton

Morton

LAKE

Cottonwood
George Lake
Round Lake
Buffalo Lodge
Blumhardt
Coldwater
Green Lake
Lake Hoskins
Clear Lake
Amegard Dam
Sather Dam
Brush Lake
W. Park Lake
E. Park Lake
Brekken
Holmes
Lightning
Crooked Lake
Custer Mine
Audubon
Strawberry
Long Lake
Riv. Spillway
Crown Butte
Fish Creek
Sweetbriar
Nygren

Danzig
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COUNTY LAKE CLASSIFICATION

Mountrail Clearwater 3
Mountrail White Earth 2
Mountrail Staniey Reservoir 3
Nelson McVille Dam 1
Nelson Whitman Dam 1
Nelson Tolna Dam 2
Oliver ‘Nelson Lake 3
Oliver Van Oosting 3
Oliver M. Mosbrucker 2
Oliver A. Mosbrucker 1
Oliver E. Arroda Lake 1
Oliver W. Arroda Lake 1
Pembina Renwick Dam 2
Pierce Balta Dam 2
Pierce Buffalo Lake 2
Ramsey Devils Lake 3
Ramsey Cavanaugh 3
Ransom Dead Colt Creek 3
Renville Lake Darling” 2
Richland Lake Elsie 2
Richland ~~ Mooreton Pond 2
Rolette Carpenter 2
Rolette Dion Lake 2
Rolette Gravel Lake 1
Rolette Gordon 2
Rolette Hooker Lake 1
Rolette Belcourt 2
Rolette School Section 2
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COUNTY
Role&e
Rolette
Sargent
Sargent
Sargent
Sargent
Sargent
Sheridan
Sheridan
Sioux
Slope
Slope
Slope
Slope
Stark
Stark
Stark
Steele
Steele
Steele
Stutsman
Stutsman
Stutsman
Stutsman
Stutsman
Stutsman
Stutsman

Stutsman

LAKE

Upsilon

Shutte Lake
Alkali Lake
Silver Lake
Tewaukon
Buffalo Lake
Sprague Lake
Hecker

S. McClusky
Froelich

Cedar Lake
Davis Dam
Hamann Dam
Stewart Lake
Patterson
Dickinson Dike
Belfield Pond
N. Tobiason
Goiden Lake
N. Golden Lake
Jamestown Reservoir
Clark Lake
Jim Lake
Spiritwood
Arrowwood
Krapp Dam
Bames Lake

Pipestem Reservoir
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APPENDIX IlI

MIXING ZONE AND DILUTION POLICY
AND
IMPLEMENTATION PROCEDURE

PURPOSE

This policy addresses how mixing and dilution of point source discharges with receiving
waters will be addressed in developing chemical-specific and whole effluent toxicity
discharge limitations for point source discharges. Depending upon site-specific mixing
pattemns and environmental concemns, some pollutants/criteria may be allowed a mixing
zone or dilution while others may not. In all cases, mixing zone and dilution allowances
shall be limited, as necessary, to protect the integrity of the receiving water's ecosystem
and designated uses.

MIXING ZONES

Where dilution is available and the discharge does not mix at a near instantaneous and
complete rate with the receiving water (incomplete mixing), an appropriate mixing zone
may be designated. In addition, a mixing zone may only be designated if it is not possible
to achieve chemical-specific standards and whole effluent toxicity objectives at the end-of-
pipe with no allowance for dilution. The size and shape of a mixing zone will be
determined on a case-by-case basis. At a maximum, mixing zones for streams and rivers
shall not exceed one-half the cross-sectional area or a length 10 times the stream width at
critical low flows, whichever is more limiting. Also, at a maximum, mixing zones in lakes
shall not exceed 5 percent of lake surface area or 200 feet in radius, whichever is more
limiting. Individual mixing zones may be limited or denied in consideration of designated
beneficial uses or presence of the following concems in the area affected by the
discharge: :

1) There is the potential for bioaccumulation in fish tissues or wildlife.

2) The area is biologically important, such as fish spawning/nursery areas.

3) The pollutant of concem exhibits a low acute to chronic ratio.

4) There is a potential for human exposure to pollutants resulting from drinking
water use or recreational activities.

5) The effluent and resuitant mixing zone results in an attraction of aquatic life to
the effluent plume.

6) The pollutant of concem is extremely toxic and persistent in the environment.

7) The mixing zone would prohibit a zone of passage for migrating fish or other
species (including access to tributaries).

8) There are cumulative effects of multiple discharges and theur mixing zones.

Within the mixing zone designated for a particular pollutant, certain numeric water quality

criteria for that substance may not apply. However, all mixing zones shall meet the
general conditions set forth in Section 33-16-02-08 of the State Water Quality Standards.
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While exceedences of acute chemical specific numeric standards are not allowed within
the entire mixing zone, a portion of the mixing zone (the zone of initial dilution or ZID) may
exceed acute chemical-specific numeric standards established for the protection of
aquatic life. The ZID shall be determined on a case-by-case basis where the statement of
basis for the discharge permit includes a rationale for concluding that a zone of initial
dilution poses no unacceptable risks to aquatic life. Acute whole effluent toxicity (WET)
limits shall be achieved at the end-of-pipe with no allowance for a ZID.

DILUTION ALLOWANCES

An appropriate dilution allowance may be provided in caiculating chemical-specific acute
and chronic and WET discharge limitations where: 1) the discharge is to a river or stream,
2) dilution is available at low-flow conditions, and 3) available information is sufficient to
reasonably conciude that there is near instantaneous and complete mixing of the
discharge with the receiving water (complete mixing). The basis for concluding that such
near instantaneous and complete mixing is occurring shall be documented in the
statement of basis for the NDPDES permit. In the case of field studies, the dilution
allowance for continuous dischargers shall be based on the critical low flow (or some
portion of the critical low flow). The requirements and environmental concemns identified in
the paragraphs above may be considered in deciding the portion of the critical low flow to
provide as dilution. The following critical low flows shall be used for streams and effluents:

Stream Flows

Aquatic life, chronic 4-day, 3-year flow (biologically based*)**
Aquatic life, acute 1-day, 3-year flow (biologically based)
Human health (carcinogens) harmonic mean flow

Human health (non-carcinogens) 4-day, 3-year flow (biologically based) or

1-day, 3-year flow (biologically based)
Effluent Flows

Aquatic life, chronic Mean daily flow
Agquatic life, acute Maximum daily flow
Human heaith (all) Mean daily flow

* Biologically based refers to the biologically based design flow method developed by EPA. It differs from the
hydrologicaily based design fiow method in that it directly uses the averaging periods and frequencies specified in the
aquatic life water quality critena for individual poliutants and whole effluents for determining design flows.

** A 30-day, 10-year flow (biologically based) can be used for ammonia or other chronic standard with a 30-day
averaging period.

For chemical-specific and chronic WET limits, an appropriate dilution allowance may also
be provided for certain minor publicly owned treatment works (POTWSs) where allowing
such dilution will pose insignificant environmental risks. For acute WET limits, an
allowance for dilution is authorized only where dilution is available and mixing is complete.

For controlled discharges, such as lagoon facilities that discharge during high ambient
flows, the stream flow to be used in the mixing zone analysis should be the lowest
statistical flow expected to occur during the period of discharge.

Where a discharger has installed a diffuser in the receiving water, all or a portion of the
critical low stream flow may be provided as a dilution allowance. The determination shall
depend on the diffuser design and on the requirements and potential environmental
concerns identified in the above paragraphs. Where a diffuser is installed across the
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entire river/stream width (at critical low flow), it will generaily be presumed that near
instantaneous and complete mixing is achieved and that providing the entire critical low
flow as dilution is appropriate.

OTHER CONSIDERATIONS

Where dilution flow is not available at critical conditions (i.e., the water body is dry), the
discharge limits will be based on achieving applicable water quality criteria (i.e., narrative
and numeric, chronic and acute) at the end-of-pipe; neither a mixing zone or an allowance
for dilution will be provided.

All mixing zone dilution assumptions are subject to review and revision as information on
the nature and impacts of the discharge becomes available (e.g., chemical or biological
monitoring at the mixing zone boundary). At a minimum, mixing zone and dilution
decisions are subject to review and revision, along with all other aspects of the discharge
permit upon expiration of the permit.

For certain pollutants (e.g., ammonia, dissolved oxygen, metals) that may exhibit
increased toxicity or other effects on water quality after dilution and complete mixing is
achieved, the waste load allocation shall address such effects on water quality, as
necessary, to fully protect designated and existing uses. In other words, the point of
compliance may be something other than the mixing zone boundary or the point where
complete mixing is achieved.

The discharge will be consistent with the Antidegradation Procedure.
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Step 4 - Site-Specific Risk Considerations

Where allowing a mixing zone or a dilution allowance would pose unacceptable
environmental risks, the discharge limitations will be based on achieving applicable narrative
and numeric water quality criteria at the end-of-pipe. The existence of environmental risks
may also be the basis for a site-specific mixing zone or dilution allowance. Such risk
determinations will be made on a case-by-case and parameter-by-parameter basis. These
decisions will take into account the designated and existing uses and all relevant site-
specific environmental concems, including the following:

Bioaccummulation in fish tissues or wildlife

Biologically important areas such as fish spawning areas

Low acute to chronic ratio

Potential human exposure to pollutants resulting from drinking water or recreational
areas

Attraction of aquatic life to the effluent plume

Toxicity/persistence of the substance discharged

Zone of passage for migrating fish or other species (including access to tributaries)
Cumulative effects of muitiple discharges and mixing zones

ot =3
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Step 5 - Complete Mix Procedures

For point source discharges to rivers/streams where available data are adequate to support a
conclusion that there is near instantaneous and complete mixing of the discharge with the
receiving water (complete mix) the full critical low flow or a portion thereof may be provided
as dilution for chemical-specific and WET limitations. Such determinations of compiete
mixing will be made on a case-by-case basis using best professional judgement. Presence
of an effluent diffuser that covers the entire rivér/stream width at critical low flow will generally
be assumed to provide complete mixing. Also, where the mean daily flow of the discharge
exceeds the chronic low stream flow. of the receiving water, complete mixing will generally be
assumed. In addition, where the mean daily flow of the discharge is less than or equal to the
chronic low flow of the receiving water, it will generally be assumed that complete mixing
does not occur unless otherwise demonstrated by the permittee. Demonstrations for
complete mixing should be consistent with the study plan developed in cooperation with the
states/tribes and EPA Region VIIl. Near instantaneous and complete mixing is defined as no
more than a 10 percent difference in bank-to-bank concentrations within a longitudinal
distance not greater than two river/stream widths. For controlled discharges (lagoon
facilities), the test of near instantaneous and complete mixing will be made using the
expected rate of effluent discharge and the lowest upstream flow expected to occur during
the period of discharge.

The following critical low flows shall be applied for streams and effluents:

Stream Flows

Aquatic life, chronic 4-day, 3-year flow (biologically based*)**

Aquatic life, acute 1-day, 3-year flow (biologically-based)

Human heaith (carcinogens) Harmonic mean flow

Human health (non-carcinogens) 4-day, 3-year flow (biologically-based) or
1-day, 3-year flow (biologically-based)

Effiuent Flows

Aquatic life, chronic Mean daily flow

Aquatic life, acute Maximum daily flow

Human healith (all) Mean daily flow
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* Biologically based refers to the biologically based design flow method developed by EPA. It differs from the
hydrologicaily based design flow method in that it directly uses the averaging penods and frequencies specified in the
aquatic ife water quality critenia for individual pollutants and whole effluents for determining design flows.

" A 30-day. 10-year flow (biclogically based) can be used for ammonia or other chronic standard with a 30-day averaging
period.

Where complete mixing can be concluded and the environmental concems identified in step
4 do not justify denying dilution, but are nevertheless significant, some portion of the critical
low flows identified above may be provided as dilution. Such decisions will take site-specific
environmental concems into account as necessary to ensure adequate protection of
designated and existing uses.

tep 6 - Incomplete Mix Procedures

This step addresses point source discharges that exhibit incomplete mixing. Because acute
WET limits are achieved at the end-of-pipe in incomplete mix situations, this step provides
mixing zone procedures for chronic aquatic life, human heaith, and WET limits, and ZID
procedures for acute chemical-specific limits. Where a ZID is allowed for chemical limits,
the size of the ZID shall be limited as follows:

Lakes: The ZID volume shall not exceed 10 percent of the volume of the chronic mixing zone.
Rivers and The ZID shall not exceed 10 percent of the chronic mixing zone volume or flow, nor shall
Streams: the ZID exceed a maximum downstream length of 100 feet, whichever is more restrictive.

The following provides guidelines for determining the amount of dilution available for
dischargers that exhibit incomplete mixing.

Detauit Method

This method addresses situations where information needed for modeling is not
available or there are concems about potential environmental impacts of allowing a
mixing zone. The defauit method provides a conservative dilution allowance.

Stream/River Dischargers: Dilution calculation which uses up to 10 percent of the critical
low flow for chronic aquatic life limits or human heaith limits. However, this allowance
may be adjusted downward on a case-by-case basis depending upon relevant site-
specific information, designed and existing uses of the segment, and especially the uses
of the segment portion affected by the discharge.

Lake/Reservoir Dischargers: Dilution up to 4:1 ratio (20 percent effluent) may be’
provided for chronic aquatic life analyses or human health analyses. However, this
allowance may be adjusted downward on a case-by-case basis depending upon
discharge flow, lake size, lake flushing potential, designated and existing uses of the
lake, and uses of the lake portion affected by the discharge.
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Modeling Method

An appropriate mixing zone model is used to calculate the dilution flow that will aliow
mixing zone limits to be achieved at the critical iow flow. Prior to initiating modeling
studies, it shouid be determined that compiiance with criteria at the end-of-pipe is not
practicable.

Field Study Method

Field studies which document the actual mixing characteristics in the receiving water are
used to determine the dilution flow that will allow mixing zone size limits to be achieved
at the critical low flow. For the purposes of field studies, “near instantaneous and
complete mixing” is operationally defined as no more than a 10 percent difference in
bank-to-bank concentrations within a longitudinal distance not greater than two
stream/river widths. .
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FIGURE 1
NORTH DAKOTA MODEL MIXING ZONE/DILUTION PROCEDURE*

Step 1 Is dilution available at critical conditions? . End-of-pipe limits (no
No dilution)
L Yes
Step 2 Does the discharge affect a wetland or
do State WQS otherwise prohibit dilution? Yes
4 No
Step 3 | Is the facility a minor POTW where Is the discharge Allow full critical stream
allowing dilution would pose Yes | toalake? No | flow for acute. chronic, &
insignificant environmental risks? human health limits.
(Assumed where dilution ratio > 50:1) Yes
Determine dilution case-by-case:
No allow no more than 19:1 dilution
(5% effluent).
Step 4 | Wouid allowing dilution or a mixing zone End-of-pipe limits (no
pose unacceptable environmental risks? Yes dilution)
No
Step 5 | For discharges to rivers and streams, do Allow critical stream flow
available data reasonably support a Yes or some portion for acute,
conclusion that there is near instantaneous chronic & human heaith
and compiete mixing? Is there use of a diffuser? limits.
No

Calculate effluent limits based on one of the following methods:

8 DEFAULT METHOD

Streams/rivers:Acute limits - End-of-pipe limits (no dilution)

Chronic/human health limits - Use no more than 10% of critical stream low flow.
Lakes/reservoirs:Acute limits - End-of-pipe limits (no dilution)

Chronic/human health limits - No more than 4:1 dilution allowed (20% effluent).

Step6 |® MODELING METHOD

Streams/rivers:Acute Limits - End-of-pipe limits (no dilution)

Chronic‘human health limits - Mixing Zone limited to no more than ; of cross sectional area of stream
or no more than 10 times stream width.

Lakes/reservoirs:Acute limits - End-of-pipe limits (no dilution)

Chronic/human health limits - Mixing Zone limited to no more than 200-foot radius or 5% of lake surface.
@ FIELD STUDY METHOD

Actual dilution in receiving water is determined by field study, with Mixing Zone limited by size
provisions described in above Modeling Method.

* This procedure is applied to both chemical-specific and WET limits. In the case of complex discharges, the dilution or
mixing zone may vary parameter-by-parameter.
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CHAPTER 33-25-01

33-25-01-01. Definitions.

1.

"Abandoned well" means a well whose use has been permanently
discontinued or which is in a state of disrepair such that it
cannot be used for its intended purpose or for observation
purposes.

"Area of review" means the area of review surround1ng an
injection well described according to the criteria #r under
title 40 €FR C.F.R. part 146, sections 146.6 and 146.63.

“Casing" means a pipe or tubing of appropriate material, of
varying diameter and weight, Towered into a borehole during or
after drilling 1in order to support the sides of the hole and
thus prevent the walls from caving, to prevent loss of
drilling mud into porous ground, or to prevent water, gas, or
other fluid from entering or leaving the hole.

"Catastrophic collapse" means the sudden and utter failure of
overlying strata caused by removal of underlying materials.

"Cesspool" means a drywell that receives untreated sanitary

waste containing human excreta and which sometimes has an open
bottom or perforated sides, or both.

"EFR C.F.R." means Code of Federal Regulations as of August 27

3, 1987 2000.

"Director" means the director of the division of water suppiy

ard-petlution-contrel quality of the state department of

health anrd-eerselidated-iaberateries.

"Drywell" means a well, other than an improved sinkhole or

[

subsurface fluid distribution system, completed above the
water table so that 1its bottom and sides are typically dry
except when receiving fluids.

"Exempted aquifer" means an aquifer or its portion that meets
the criteria in the definition of "underground source of
drinking water" but which has been exempted according to the
procedures of subsection 2 of section 33-25-01-05.

"Fluid® means material or substance which flows or moves
whether in a semisolid, liquid, sludge, gas, or any other form
or state.

“Formation" means a body of rock characterized by a degree of
lithologic homogeneity which is prevailing, but not
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10+

11s

13-

14-

necessarily, tabular and is mappable on the earth's surface or
traceable in the subsurface.

"Hazardous waste" means a hazardous waste as defined #r under

~title 40 €FR C.F.R. part 261, section 261.3.

“Improved sinkhole" means a naturally occurring karst

1ds

depression or other natural crevice found in volcanic terrain
and _other geologic settings which have_been modified by man
for the purpose of directing and emplacing fluids into the
subsurface.

"Injection zone" means a geological formation, group of
formations, or part of a formation receiving fluids through a
well.

“Packer" means a device Towered into a well to produce a
fluidtight seal.

"Plugging" means the act or process of stopping the flow of
water, oil, or gas into and out of a formation through a
borehole or well penetrating that formation.

"Point of injection" means the last accessible sampling point

19.

prior to waste fluids being released into the subsurface
environment through a class V injection well. For example,
the point of injection of a class V septic system might be the
distribution box--the last accessible sampling point before
the waste fluids drain__into the underlying soils. For a
drywell, it is likely to be the well bore itself.

. “Radioactive waste" means any waste which contains hazardous

material in concentrations which exceed those listed ¥R under
title 10 €FR C.F.R. part 20, appendix B, table II, column 2.

"Sanitary waste" means liquid or solid wastes originating

20.

solely from humans and human activities, such as wastes
collected from toilets, showers, wash basins, sinks used for
cleaning domestic areas, sinks used for food preparation,
clothes washing operations, and sinks or washing machines
where food and beverage serving dishes, glasses, and utensils
are cleaned. Sources of these wastes may include single or
multiple residences, hotels and motels, restaurants,
bunkhouses, schools, ranger stations, crew quarters, guard
stations, campgrounds, picnic_grounds, day-use recreation
areas, other commercial facilities, and industrial facilities
provided the waste is not mixed with industrial waste.

"Septic system" means a well that is used to emplace sanitary

waste below the surface and is typically comprised of a_septic
tank and subsurface fluid distribution system or disposal

system."
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21.

"Subsurface fluid distribution system" means an assemblage of

15: 22.

23.

perforated pipes, drain tiles, or other similar mechanisms
intended to distribute fluids below the surface of the ground.

"Well" means a bored, drilled or driver shaft, ora dug hole,
whose depth is greater than the largest surface dimension; or
an improved sinkhole; or a subsurface fluid distribution
system.

"Well injection" means the subsurface emplacement of fluids

History:

through a well.

Effective June 1, 1983; amended effective November 1, 1989;

June 1, 2001.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-25-01-02. Classification of injection wells. Injection wells
are classified as follows:

1.

Class I. Wells used to inject hazardous waste, radioactive
waste, and other industrial and municipal disposal wells which
inject fluids beneath the Towermost formation containing,
within one quarter mile [402.34 meters] of the well bore, an
underground source of drinking water.

Class II. Wells which inject fluids:

a. Which are brought to the -surface 1in connection with
conventional oil or natural gas production and may be
commingled with wastewaters from gas plants which are an
integral part of production operations, unless those
waters are classified as a hazardous waste at the time of
injection;

b. For enhanced recovery of oil or natural gas; and

c. For storage of hydrocarbons which are liquid at standard
temperature and pressure. :

Class III. Wells which inject for extraction of minerals or
energy.

Class IV. Wells used to dispose of hazardous wastes or
radioactive wastes into or above a formation which, within one
quarter mile [402.34 meters] of the well, contains an
underground source of drinking water and wells used to dispose
of hazardous wastes which cannot be classified under class I
wells, e.g., wells used to dispose of hazardous wastes into or
above a formation which contains an exempted aquifer.
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5. Class V. Injection wells not included in class I, II, III, or
IV.

History: Effective June 1, 1983; amended effective November 1, 1989;
June 1, 2001.

General Authority: NDCC 23-20.3, 61-28-04, 61-28.1-03

Law Implemented: NDCC 23-20.3, 61-28-04, 61-28.1-03

33-25-01-03. Prohibition of unauthorized injection. Any
underground injection (except class II and class III) 1is prohibited
except as authorized by permit or rule issued under this section. Also
the construction of any well required to have a permit under this
section is prohibited until the permit has been issued. These include
the well types specifically identified in title 40 C.F.R. part 144,
section 144.1(g) and title 40 C.F.R. part 144, section 144.81.

The following well types are not covered by these rules:

1. Individual or single-family residential waste disposal systems
such as domestic cesspools or septic systems.

2. Nonresidential cesspools, septic systems, or similar waste
disposal systems if such systems are used solely for the
disposal of sanitary waste and have the capacity to serve
fewer than twenty persons a day.

3. Injection wells used for injection of hydrocarbons which are
of pipeline quality and are gases at standard temperature and
pressure for the purpose of storage.

4. Any dug hole, drilled hole, or bored shaft which is not used
for emplacement of fluids underground.

History: Effective June 1, 1983; amended effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04, 61-28-06

33-25-01-04. Prohibition of movement of fluid into underground
sources of drinking water.

1. No owner or operator shall construct, operate, maintain,
convert, plug, abandon, or conduct any other underground
injection activity in a manner which causes or allows movement
of fluid containing any contaminant into an underground source
of drinking water if the presence of that contaminant may
cause a violation of any maximum contaminant Tlevel under
chapter 33-17-01 or which may adversely affect the health of
persons. The applicant for a permit shall have the burden of
showing that the requirements of this section are met.
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History:

The director shall prescribe additional requirements in
accordance te with title 40 €FR C.F.R. part 144, section
144.12(b) through (e) for all injection wells which may cause
a violation of a maximum contaminant level under chapter
33-17-01 or which may adversely affect the health of persons.

Effective June 1, 1983; amended effective November 1, 1989;

June 1, 2001.

General Authority: NDCC 61-28-04, 61-28.1-03
Law Implemented: NDCC 61-28-04, 61-28.1-03

33-25-01-05. Identification of underground sources of drinking
water and exempted aquifers.

1.

The director may identify and shall protect as an underground
source of drinking water all aquifers or parts of aquifers
which:

- a. Supply any public water system; or

b. Contain a sufficient quantity of ground water to supply a
public water system and:

(1) Currently supply drinking water for  human
consumption; or

(2) Contain fewer than ten thousand milligrams per liter
total dissolved solids; and

(3) Are not exempted aquifers.

After notice and opportunity for a public hearing the director
may designate, identify, and describe in geographic or
geometric terms, or both, which are clear and definite
exempted aquifers or parts thereof using the following
criteria:

a. It does not currently serve as a source of drinking water;
and

b. (1) It cannot now and will not in the future serve as a
source of drinking water beeause for any of the
- following reasons:

(a) It 4s produces mineral, hydrocarbon, or
geothermal energy preducing;

(b) It dis situated at a depth or location which
makes recovery of water for drinking water
purposes economically or technologically
impractical;
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History:
June 1, 2001.

(c) It is so contaminated that it would be
economically or technologically impractical to
render that water fit for human consumption; or

(d) It s located over a class III well mining area
subject to subsidence or catastrophic collapse;
or

(2) The total dissolved solids content of the ground
water is more than three thousand and less than ten
thousand milligrams per Tliter and it is not
reasonably expected to supply a public water system.

Effective June 1, 1983; amended effective November 1, 1989;

General Authority: NDCC 61-28-04, 61-28.1-03
Law Implemented: NDCC 61-28-04, 61-28.1-03

33-25-01-06. Permitting.

1.

Application for a permit.

a.

Any person who 1is required to have a permit shall
complete, sign, and submit an application to the director.

When the owner and operator are different, it is the
operator's duty to obtain a permit.

The application must be complete before the permit is
issued.

All app11cants of class I wells shall provide information
specified #m under title 40 €FR C.F.R. parts 144 and 146,
sections 144.3I(e) and 146.14(a) and (c) (for class I
nonhazardous waste injection wells) or title 40 €FR C.F.R
part 146, sections 146.70(a), 146.71(a), and 146. 72(a5
(for class I hazardous waste injection wells).

Applicants shall keep records of all data used to comb]ete
permit applications and supplemental information for at
least three years from the date the application is signed.

Operators of new injection wells, unless covered by an
existing area permit, shall submit an application within a
reasonable time before construction is expected to begin.

Signatories to permit applications.

a..

A1l permits shall be signed as follows:

(1) For a corporation: by a principal executive officer
of at least the level of vice president.
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(2) For a partnership or sole proprietor: by a general
partner or proprietor.

(3) For a municipality, state, federal, or other public

agency: by either a principal officer or authorized
representative.

b. A person is a duly authorized representative if the
authorization: '

(1) 1Is made in writing by the legal signatory;

(2) Specifies: an individual or position having
responsibility for the overall operation; and

(3) Is submitted to the director either prior to or along
with  documents signed by the authorized
representative.

c. Changes in authorization must be in writing and submitted
to the director.

Duration of permits. Underground injection control permits
for class I and class V wells shall be effective for a fixed
term of not more than ten years.

Transfer of permits.

a. Any class V permit may be automatically transferred to a
new permittee if:

(1) The current permittee notifies the director at least
thirty days prior to the proposed transfer date; and

(2) The notice includes a written agreement between the
existing and new permittee containing:

(a) A specific date for transfer of permit
responsibility, coverage, and liability; and

(b) A demonstration that the new permittee meets the
financial responsibility requirements.

b. Permits for class I wells may be transferred only if the
permit has been modified or revoked and reissued.

Modification, revocation and reissuance, or termination of
permits.

a. Permits may be modified, revoked and reissued, or
terminated at the request of any affected person or at the
director's  initiative if cause exists as specified iR
under title 40 €FR C.F.R. part 144, section 144.39. All
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requests shall be 1in writing and shall contain facts or
reasons supporting the request.

If the director tentatively decides to modify or revoke
and reissue a permit, the director shall prepare a draft
permit incorporating the proposed changes. The director
may request additional information and, in the case of a
modified permit, may require the submission of an updated
permit application. In the case of revoked and reissued
permits, the director shall require the submission of a
new application.

The following are causes for terminating a permit during
its term or for denying a permit renewal application:

(1) Noncompliance by the permittee with any permit
condition;

(2) Failure by the permittee to fully disclose all
relevant facts or misrepresentation of relevant
facts; or :

(3) A determination that the permitted activity endangers
human health or the environment.

If the director tentatively decides to terminate a permit,
the director shall issue notice of intent to terminate.

History: Effective June 1, 1983; amended effective November 1, 1989;

June 1, 2001.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04, 61-28-06

33-25-01-08. Draft permits and fact sheets.

1. Draft permits.

a.

When the application is complete, the director shall
tentatively decide to either te prepare a draft permit or
deny the application.

If the director decides to prepare the draft permit, it
shall contain the following information:

(1) A1l required permit conditions;
(2) A1l compliance schedule requirements;
(3) A1l monitoring requirements; and

(4) ATl specific requirements for construction,
corrective action, operation, hazardous waste
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management, reporting, plugging and abandonment,
financial responsibility, mechanical integrity, and
any other conditions the director may impose.

2. Fact sheets.
a. A fact sheet shall be prepared for:
(1) Every draft permit for a major facility or activity.
(2) Every draft permit which the director finds is the
?ggﬂgg? of widespread public interest or raises major

b. If a fact sheet is required, it:

(1) sShall be sent to the applicant and, on request, to
any other person.

(2) Shall include:

(a) A brief description of the type of facility or
activity.

(b) The type and quantity of wastes, fluids, or
pollutants which are proposed to be or are being
injected.

(¢) A brief summary of the basis for the draft
permit conditions.

(d) The reasons why any requested variances or
alternatives to required standards do or do not
appear justified.

(e) A description of the procedures for reaching a
- final decision, including:

[1] Beginning and ending dates of comment
period;

[2] Address where comments will be received;

[3] Procedures for requesting a hearing and the
nature of the hearing; and

[4] Any other procedures by which the public
may participate.

(f) The name and telephone number of a person to
contact for additional information.

Hisfory: Effective June 1, 1983; amended effective June 1, 2001.
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General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-25-01-09. Public notice and comment - Requests for hearings -
Public hearings - Response to comments.

1.

Public notice.

a.

The director shall give public notice that the following
actions have occurred::

(1) A draft permit has been prepared.
(2) A hearing has been scheduled.
(3) Intent to deny a permit application.

Public notice shall be given to allow thirty days for
public comment on the draft permit.

Public notice of a public hearing shall be given at least
thirty days before the hearing.

Public notice shall be given by the methods specified #n
under title 40 €FR C.F.R. part 124, section 124.10(c).

Public notices and public notices for hearings shall at a
minimum contain the information specified #n under title
40 €FR C.F.R. part 124, section 124.10(d).

Public comment.

a.

During the public comment period, any interested person
may submit written or oral comments and, if no public
hearing is scheduled, request a public hearing in writing,
stating the nature of the issues.

A1l comments shall be considered in making the final
decision and shall be answered when the final permit
decision is made.

Public hearing. The director shall hold a public hearing
whenever there is a significant degree of public interest in a
draft permit. The director also may hold a public hearing at
the director's discretion.

Response to comments.

a.

The director shall issue a response to comments when a
final permit decision is made. The response shall:

183



History:
General Authority: NDCC 61-28-04

(1) Specify which provisions, if any, of the draft permit
have been changed in the final permit decision, and
the reasons for the change; and

(2) Briefly describe and respond to all significant
comments on the draft permit raised during the public
comment period, or during any hearing.

b. The response to comments shall be available to the public.

Effective June 1, 1983; amended effective June 1, 2061.

Law Implemented: NDCC 61-28-04

33-25-01-16. Conditions applicable to all permits.

1.

The general conditions contained #r under titie 40 €FR C.F.R.
part 144, section 144.51 apply to «classI and <class V
underground injection control permits. All conditions shall
be incorporated into the permits, either expressly or by
reference.

A permittee may not commence injection into a new injection
well until:

a. Construction is complete;

b. The permittee has submitted notice to the director that
construction is complete; and: ‘

c. The director has inspected or reviewed the new injection
well and finds it in compliance with the permit, or the
permittee has not received notice from the director of
intent to inspect within thirteen days of the permittee’'s
completion notice.

The director shall impose on a case-by-case basis such
additional conditions as are necessary to prevent the
migration of fluids into underground sources of drinking
water.

The permit shall require the permittee to maintain financial
responsibility and resources to close, plug, and abandon the
underground injection operation in a manner prescribed by the
director. The permittee must show evidence of financial
responsibility to the director by the submission of surety
bond, or other adequate assurance, such as financial
statements or other materials acceptable to the director.
Operators of Class I hazardous waste injection wells must
maintain the resources to close, plug, or abandon the well and
for postclosure care pursuant to title 40 €FR C.F.R. part 144
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History:

subpart F and title 40 €FR C.F.R. part 146, sections 146.71
and 146.72.

The permittee shall retain all records concerning the nature
and composition of injected fluids until three years after
completion of plugging and abandonment of the well.

The following information shall be reported within twenty-four
hours:

a. Any monitoring or other information which indicates that
any contaminant may cause an endangerment to an
underground source of drinking water.

b. Any noncompliance with a permit condition or malfunction
of the injection system which may cause fluid migration
into or between underground sources of drinking water.

Effective June 1, 1983; amended effective November 1, 1989;

June 1, 2001.

General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-11. Technical requirements.

1.

2

Construction requirements.

a. (1) Existing wells shall achieve compliance with
construction requirements prior to permitting or
according to a compliance schedule established as a
permit condition.

(2) New injection wells shall submit plans for testing,
drilling, and construction as part of the permit
application. ;

(3) New injection wells shall be in compliance wjth
construction requirements prior to commencing
injection operations.

(4) Changes in construction plans require approval of the
director.

b. Class I well construction shall conform to the
requirements contained %R under title 40 €FR C.F.R.
part 146, section 146.12 (nonhazardous waste injection
wells) or title 40 €FR C.F.R. part 146, section 146.65
(hazardous waste injection wells).

Corrective action.
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a‘

App]jcants for class I nonhazardous waste injection well
permits shall identify all known wells which penetrate the
injection zone within the area of review.

Applicants for class I hazardous waste injection well
permits are subject to the corrective action requirements
of title 40 €FR C.F.R. part 146, section 146.64 and shall
as part of the permit application submit a plan to the
director outlining the protocol used to:

(1)

(2)

ATl
(1)

(2)

(3)

Identify all wells penetrating the confining zone or
injection zone within the area of review; and

Determine whether wells are adequately completed or
plugged.

class 1 injection wells are subject to the following:
For wells in the area of review which are improperly
sealed, completed, or abandoned, the applicant shall
also submit a corrective action plan consisting of
such steps or modifications as are necessary to
prevent movement of fluid into an underground source
of drinking water.

The director's review of the corrective action plan
shall consider all of the following criteria and
factors:

(a) Toxicity and volume of the injected fluid.

(b) Toxicity of native fluids or byproducts of
injection.

(c) Potentially affected population.
(d) Geology. '
(e) Hydrology.

(f) History of the injection operation.
(g) Completion and plugging records.

(h) Abandonment procedures in effect at the time the
well was abandoned.

(i) Hydraulic connections with an underground source
of drinking water.

Where the corrective action plan is adequate, the

director shall incorporate the plan into the permit
as a condition.
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(4) Where the corrective action plan is inadequate, the
director shall:

(a) Require the applicant to revise the plan;

(b) Prescribe a corrective action plan as a permit
condition; or

(c) Deny the permit.

(5) Permits for existing injection wells that require
corrective action shall include a compliance schedule
requiring corrective action as soon as possible.

(6) New injection wells may not be permitted until all
required corrective action has been taken.

(7) The director may require as a permit condition that
injection pressure be so limited that pressure in the
injection zone does not exceed hydrostatic pressure
at the site of an improperly completed or abandoned
well within the area of review. This pressure
Timitation shall satisfy the corrective action
requirement. Alternatively, such injection pressure
limitation can be part of a compliance schedule and
last until all other required corrective action has
been taken.

All class I hazardous waste injection wells must be sited in
accordance with title 40 €FR C.F.R. part 146, section 146.62.

Operating, monitoring, and reporting requirements for class I
wells shall at a minimum include the items contained #m under
title 40 €FR C.F.R. part 146, section 146.13 (for nonhazardous
waste injection wells) or title 40 €FR C.F.R. part 146,
sections 146.67, 146.68, and 146.69 (for hazardous waste
injection wells).

In authorizing a new class I well, the director shall require
the submission of all the information specified #r under
title 40 €FR C.F.R. parts 144 and 146, sections 144.31 and
146.14 (for nonhazardous waste injection wells) or title 40
€FR C.F.R. parts 144 and 146, sections 144.31, 146.70(a),
146.7}(a), and 146.72(a) (for hazardous waste injection
wells).

Prior to granting approval for the operation of a class I
well, the operator shall submit for review by the director
information listed #m under title 40 €FR C.F.R. part 146,
section 146.14(b) (for nonhazardous waste injection wells) or
title 40 €FR C.F.R. part 146, sections 146.66 and 146.70(b)
(for hazardous waste injection wells).
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History:

Effective June 1, 1983; amended effective November 1, 1989;

June 1, 2001.

General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-12. Plugging and abandonment.

1.

History:

Any class I permit shall include, and any class V permit may
include, a plan for plugging and abandonment which shall be
incorporated into the permit as a condition to ensure that
movement of fluids either into an underground source of
drinking water or between underground sources of drinking
water is not allowed.

Temporary intermittent cessation of injection operations is
not abandonment.

The permittee shall notify the director at such times as the
permit requires before conversion or abandonment of the well
or 1in the case of area permits before closure of the project.
Owners and operators of class V wells authorized by section
33-25-01-16 must notify the director at least thirty days
prior to closure.

Prior to granting approval for plugging and abandonment of a
class I well, the director shall consider the plan submitted
by the operator which contains the information listed #m under
title 40 €FR C.F.R. part 146, section 146.14(c) (for
nonhazardous waste injection wells) or title 40 €FR C.F.R.
part 146, sections 146.71(a)(4) and 146.72(a) (for hazardous
waste injection wells).

Effective June 1, 1983; amended effective June 1, 2001.

General Authority: NDCC 23-26.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-13. Mechanical integrity.

1.

A permit for any class I well shall include, and for any
class V well may include, a condition prohibiting injection
operations until the permittee shows to the satisfaction of

~ the director that the well has mechanical integrity.

An injection well has mechanical integrity if:

a. There 1is no significant Tleak in the casing, tubing, or
packer; and

b. There is no significant fluid movement into an underground

source of drinking water through vertical channels
adjacent to the injection well bore. '
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3. The mechanical integrity of a class I nonhazardous waste well
must be demonstrated using the methods Tisted #im under title
40 €FR C.F.R. part 146, section 146.8(b), (c), (d), and (e)."
The director may also allow the use of a radioactive tracer
survey (timed run method) for detecting leaks in the tubing,
casing, or packer and for demonstrating the absence of fluid
movement behind the casing (where the injection zone
immediately underlies the lowermost underground source of
drinking water on a case-by-case basis).

4. The mechanical integrity of a class I hazardous waste
injection as defined by title 40 €FR C.F.R. part 146, section
146.8 must be demonstrated as established by title 40 €FR
C.F.R. part 146, section 146.68(d).

5. The mechanical integrity .of a class I nonhazardous waste
injection well must be demonstrated at least once every five
years and whenever there has been a well workover.

History: Effective June 1, 1983; amended effective November 1, 1989;
June 1, 2001.

General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-14. Area of review. The area of review for each
injection well or each field, project, or area of the state shall be
determined according to title 40 €FR C.F.R. part 146, section 146.6 (for
nonhazardous waste injection wells) or title 40 €EFR C.F.R. part 146,
section 146.63 (for hazardous waste injection wells).

History: Effective June 1, 1983; amended effective November 1, 1989;
June 1, 2001. :

General Authority: NDCC 23-20.3-03, 61-28-04

Law Implemented: NDCC 23-20.3-03, 61-28-04

33-25-01-15. Schedules of compliance.

1. The compliance schedule of a class I nonhazardous waste
injection well or a class V injection well must require
compliance as soon as possible, and not later than three years
after the effective date of the permit.

2. If the schedule of compliance is for more than one year, then
interim requirements and completion dates (not to exceed one
year) must be incorporated into the compliance schedule and
permit.

3. No later than thirty days following each interim and final

date, the permittee shall submit progress reports to the
director.
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History:

No owner or operator of a class I hazardous waste injection
well may begin injection until all corrective action as
required #m under title 40 €FR C.F.R. part 146, section 146.64
has been taken.

Effective June 1, 1983; amended effective November 1, 1989;

June 1, 2001.

General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-16. Authorization of class V underground injection

wells.

1.

Authorization of dinjection into a class V well is authorized
indefinitely, subject to the requirements of subsections 4, 5,

and 6 of section 33-25-01-10 and subsection 3 of section

33-25-01-12, and title 40 C.F.R part 144, sections
144.84(b) (2) through (5).

The owner or operator of any existing class V well shall,
within one year of the effective date of an underground
injection control program, notify the director of the
existence of any well meeting the definitions of class V under
the owner's or operator's control, and submit the following
inventory information:

a. Name of owner or operator of the well and legal contact;

b. Number of wells and location by township, range, and
section;

c. Nature and volume of injected fluids;

d. Construction features of the well, including well depth,
screened interval, and casing size and type; and

e. Any other information which the director requests.

A1l owners or operators of new class V wells shall be in
compliance with article 43-35 and submit to the director a log
of formations penetrated and the inventory information
requested in subsection 2.

a. The director may require the operator of a class V well
authorized by rule to apply for and obtain an individual
or area permit. Cases where permits may be required
include:

(1) The injection well is not in compliance with the
applicable rule.
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A1l

(2) The injection well is not or no longer is within the
category of wells and types of well operations
authorized by rule.

(3) Protection of an underground source of drinking water
requires the injection operation be regulated by
requirements not contained in the rules.

Any ewrerfeperater owner or operator authorized by rule
may request and be granted a permit and hence be excluded
from coverage by rule.

A1l injection wells regulated by rule shall submit
inventory information to the director.

Upon program approval, the director shall notify
ewnerfeperaters owners or operators of injection wells of
their duty to submit inventory information.

Failure to submit required inventory information for a
class V well within one year of program approval will
result in authorization removal for that well.

owners or operators of class V wells shall be in

compliance with title 40 C.F.R. part 144, subpart G.

a.

New large capacity cesspools that receive waste from

multiple dwellings or have the capacity to receive waste
from twenty or more persons per day are prohibited after
April 5, 2000. Existing large capacity cesspools must be
closed by April 5, 2005.

New motor vehicle waste disposal wells that receive waste

fluids from vehicular repair or maintenance activities,
such as auto body repair shops, automotive repair shops,
new or used motor vehicle dealerships, specialty repair
shops (e.g., transmission or muffler repair shops), or any
vehicular repair works are prohibited after April 5, 2000.

Existing motor vehicle waste disposal wells in groundwater

protection areas designated by the director must be closed
or permitted within one year of completion of the
groundwater protection area designation or one year after
June 1, 2001, whichever is later. Existing motor vehicle
waste disposal wells in sensitive groundwater areas
designated by the director must be closed or permitted by
January 1, 2007.

(1) Groundwater protection areas are geographic areas

near or_surrounding community and nontransient
noncommunity water systems that use groundwater as a
source of drinking water. They are equivalent to
wellhead protection areas delineated by the director
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through the wellhead protection program, which is

2efined in_section 1428 of the Safe Drinking Water
Ct.

(2) Sensitive groundwater areas are vulnerable
hydrogeologic settings such as glacial outwash
deposits or alluvial or aeolian sand deposits that
are critical to protecting current or future
underground sources of drinking water. Areas
designated as sensitive groundwater areas by the
director are alluvial or aeolian sand deposits shown
on Geologic Map of North Dakota (Clayton, 1980, North
Dakota geological survey) and glacial drift aquifers
listed in North Dakota Geographic Targeting System
for Groundwater Monitoring (Radig, 1997, North Dakota
department of health), or most recent editions of
these publications, with DRASTIC scores greater than
or equal to 100 based on methodology described in
DRASTIC: A Standardized System For Evaluating
Groundwater Pollution Potential (Aller et al, 1987,
United States environmental protection agency).

e. Location outside of a designated groundwater protection
area or sensitive groundwater area does not relieve an
owner or operator of a class V well from meeting all other
requirements of this article and title 40 C.F.R. part 144,

subpart G.

f. In limited cases, the underground injection control
director may authorize the conversion (reclassification)
of a motor vehicle waste disposal well to another type of
class V well. Motor vehicle wells may only be converted
if all motor vehicle fluids are segregated by physical
barriers and are not allowed to enter the well; and,
injection of motor vehicle waste is unlikely based on a
facility's compliance history and records showing proper
waste disposal. The use of a semipermanent plug as the
means to segregate waste is not sufficient to convert a
motor vehicle waste disposal well to another type of
class V well.

History: Effective June 1, 1983; amended effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28.1-03
Law Implemented: NDCC 61-28-04, 61-28.1-03

33-25-01-17. Requirements for hazardous waste injection wells.
The owner or operator of all wells injecting hazardous waste shall
comply with the requirements for hazardous waste management facilities
as specified #n under title 40 €FR--144-34 C.F.R. parts 144, 146,
including subpart G, part 148 and 248 including specifically section
144.14.
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History: Effective June 1, 1983; amended effective November 1, 1989;
June 1, 2001.

General Authority: NDCC 23-20.3-04, 23-20.3-05, 61-28-04

Law Implemented: NDCC 23-20.3-04, 23-20.3-05, 61-28-04

33-25-01-18. Class IV wells. All class IV wells are prohibited
except wells used to inject contaminated ground water that has been
treated and is being injected into the same formation from which it was
drawn if such injection is approved by the director in accordance with
title 40 €FR-144-13¢{e} C.F.R. part 144, section 144.23(c).

History: Effective June 1, 1983; amended effective November 1, 1989;
June 1, 2001. )

General Authority: NDCC 61-28-04

Law Implemented: NDCC 61-28-04, 61-28-06
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CHAPTER 33-38-01

33-38-01-01. Definitions. Words defined in North Dakota Century
Code chapter 23-01.2 have the same meaning in this chapter. As used in
this chapter:

1.

"Advanced prehospital trauma life support" means the most
current edition of the course as developed by the national
association of emergency medical technicians in cooperation
with the American college of surgeons - committee on trauma,
or its equivalent, as determined by the department.

"Advanced trauma life support" means the most current edition

Eal b

[¢

of the course as developed by the American college of surgeons
- committee on trauma, or its equivalent, as determined by the

department.

"Department" means the state department of health.

"Emergency medical services" means the system of personnel who
provide medical care from the time of dinjury to hospital
admission. '

"Local emergency medical services transport plans" means plans
developed by emergency medical services, medical directors,
and hospital officials which establish the most efficient
method to transport trauma patients.

"Major trauma patient" means any patient that fits the trauma
triage algorithm adopted by American college of surgeons,
committee on trauma, Resources for Optimal Care of the Injured
Patient: 1993 1999, page 26 14.

"Provisional designation" means a state process of designating

[*

|

[y
jo

a facility as a level I, II, or II1 trauma center based on
American college of surgeons standards for a period of up to
twenty-four months, until an American college of surgeons
verification visit is completed.

“Trauma" means tissue damage caused by the transfer of
thermal, mechanical, electrical, or chemical energy, or by the
absence of heat or oxygen.

"Trauma center" means a facility that has made a commitment to
serve the trauma patient, has met the standards of the trauma
system, and has obtained designation as a trauma center.

. -"Trauma code" includes the activation and assembly of the

trauma team to provide care to the major trauma patient.
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11. "Trauma nursing core course" means the most current edition of
the.course as developed by the emergency nurses association,
or its equivalent, as determined by the department.

8- 12. "Trauma quality improvement program" means a system of
evaluating the prehospital, trauma center, and rehabilitative
care of trauma patients.

9: 13. "Trauma registry" includes the collection and analysis of
trauma data from the trauma system.

18- 14. "Trauma team" includes a group of health care professionals
organized to provide care to the trauma patient.

History: Effective July 1, 1997; amended effective June 1, 2001.
General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01

33-38-01-065. Local emergency medical services transport plans.
Emergency medical services shall develop 1local emergency medical
services transport plans for the transport of major trauma patients by
appropriate means to the nearest designated trauma center. Emergency
medical services may bypass the nearest designated trauma center for a
higher level trauma center provided that it does not result in an
additional thirty minutes or more of transport time. If there are
multiple trauma centers in the community, the major trauma patient
meeting the criteria in steps one or two of the field triage decision
scheme, provided by the American college of surgeons Resources for
Optimal Care of the Injured Patient: 1999, page 14, should be taken to
the trauma center with the highest level of designation. The plans are
subject to approval by all the participating health care entities named
in the plan, then submitted for review and approval to the regional
trauma committee. Following approval, the local emergency medical
services transport plans must be filed with the department and
distributed to participating dispatch centers.

After activation of a trauma code, a dispatch center shall notify
the necessary facilities and the emergency medical service unit shall
transport the patient according to its local emergency medical services
transport plan.

History: Effective July 1, 1997; amended effective June 1, 2001.
General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01

33-38-01-06. Trauma center designation.

1. Feuwr Five levels of hospital designation must be established
based--en--the---standards---developed---for---trauma---€enter
verification---By--the--American--college--of--surgeens----The
standards-must-be-these-indicated-in-the-American--college--of
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SHFEEORS; - -€OfMt ttee~--on-traumas -Reseurces-for-0ptimal-Care-of
the-injured-Patients--1993;-pages-29--through--33----Beginning
danuary-1;-1999;-a-physieian-with-advaneed-trauma-14fe-suppert
training-shall-respend-te-each-trauma-code.

2. Hospitals applying for Tlevel I, 1level 1II, or level III
designation shall present evidence of having current trauma
center verification from the American college of surgeons.
The department shall issue designation with an expiration date
consistent with the American college of surgeons verification
expiration date.

3. Hospitali applying for level IV and V trauma center -
designation must submit an application to the department.
Once the application is approved by the department, an onsite
verification visit shall be conducted by the department or its
designee. The verification team shall compile a report. The
application and report will be reviewed by the state trauma
committee. If approved, the department shall issue the
designation to the facility.

4. Hospitals without trauma center designation applying for a
provisional designation must submit an application to the
department. Once the application is approved by the
department an onsite visit shall be conducted by a team
designated by the state trauma committee. The team shall
compile a report. The application and report will be reviewed

-by the state trauma committee. If approved, the department
shall issue a provisional designation for a maximum of
twenty-four months. During these twenty-four months the
facility must complete an American college of  surgeons
verification visit.

5. The health council, in establishing a comprehensive trauma
system, may designate an out-of-state hospital within fifty
miles of any border of this state.

History: Effective July 1, 1997; amended effective June 1, 2001.
General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01

33-38-01-08. State trauma registry. The department shall
establish a trauma registry including the minimum data elements. All
hospitals must report the minimum data elements to the department for
patients who have an international classification of diseases, ninth
revision (I1CD-9) code of 800-959.9 and one of the following criteria:

1. Trauma deaths.

2. Hospital admission greater than forty-eight hours.
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3. Patients admitted that go to the intensive care unit or
operating room.

4. Patients transferred into or out of the hospital.

Reporting may occur electronically by downloading computer files or
through completion of the North Dakota transfer form or other form
approved by the department. Information may not be released from the
state trauma registry except as permitted by North Dakota Century Code
sections 23-01-15 and 23-01-02.1.

History: Effective July 1, 1997; amended effective June 1, 2001.
General Authority: NDCC 23-01.2-01 -
Law Implemented: NDCC 23-01.2-01

33-38-01-10. State trauma committee membership. The state trauma
committee membership must include the following:

1. One member from the North Dakota committee on trauma -
American college of surgeons, appointed by the committee.

2. One member from the American college of emergency physicians -
North Dakota chapter, appointed by the chapter.

3. One member from the North Dakota health care association,
appointed by the association.

4., One member from the North Dakota medical association,
appointed by the association.

5. One member from the North Dakota EMS association - basic life
support, appointed by the association.

6. One member from the North Dakota EMS association - advanced
life support, appointed by the association.

7. One member from the North Dakota nurses association, appointed
by the association.

8. One member on the faculty of the university of North Dakota
school of medicine and health sciences, appointed by the dean
of the medical school.

9. One member from the North Dakota emergency nurses association,
appointed by the association.

10. One member from Indian health service, appointed by the
Aberdeen area director of the service.

11. One member from accredited trauma rehabilitation facilities,
appointed by the state health council.
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12. One member who is a hospital trauma coordinator, appointed by
the trauma coordinators committee.

13. The medical director of the division of emergency health
services of the department.

14, The regional trauma committee chair from each region, if not
representing an association.

15. Four additional members, appointed by the state health
council.

History: Effective July 1, 1997; amended effective June 1, 2001.
General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01

33-38-01-11. Trauma regions - Regional trauma committee. The
state trauma committee shall establish four trauma regions. The regions
must be designated northwest, northeast, southeast, and southwest. An
emergency medical service or trauma center that is located within
fifteen miles [24.14 kilometers] of a regional boundary may request to
function within another region. This request shall be reviewed and 1is
subject to approval by the state trauma committee. '

The state trauma committee shall appoint a regional trauma
committee to serve each trauma region. The regional committees may
consist of members representing the following:

1. North Dakota committee on trauma - American college of
surgeons.

2. North Dakota chapter of American college of emergency
physicians.

Physician of a level IV trauma center.

Level IV or V hospital representative.

Hospital trauma coordinator.

Accredited rehabilitation facility representative.

Indian health service or tribal government representative.

North Dakota EMS association.

O 00 N oy 0y s W

Other members, chosen by the state trauma committee.

History: Effective July 1, 1997; amended effective June 1, 2001.
General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01
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33-38-01-13. Level IV trauma center designation standards. The

following standards must be met to achieve level IV designation:

1,

Trauma team activation plan.

2.

Trauma team Jleader must be a current advanced trauma 1ife

support certified physician, who is on call and available
within twenty minutes and has experience in resuscitation and
care of trauma patients.

Transfer agreements as the transferring facility to a level Il

trauma center for major trauma care, burn care, rehabilitation
service for long-term care, acute spinal cord and head injury
management, and pediatric trauma management.

Equipment for resuscitation and life support of all ages must

include:

a. Airway control and ventilation equipment, including
laryngoscopes and endotracheal tubes of all sizes,
including pediatrics, bag mask resuscitator, pocket masks,

and oxygen.

b. Pulse oximetry.

c. End tidal CO, determination.

d. Suction devices.

e. Electrocardiograph, oscilloscope, and defibrillator.

f. Standard intravenous fluids and administration devices,
including large bore intravenous catheters.

g. Sterile surgical sets for airway control, cricothyrotomy,
vascular access, and chest decompression.

h. Gastric decompression.

i. Drugs necessary for emergency care.

j. Communication with emergency medical services vehicles.

k. Spinal stabilization equipment.

1. Thermal control equipment for patients.

m. Broselow tape.

Quality improvement programs, to include:

a. Focused audit of selected filters.
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Trauma registry in accordance with section 33-38-01-08.

c. Focused audit for all trauma deaths.
d. Morbidity and mortality review.
e.

Medical nursing audit, utilization review, and tissue

review.

Trauma transfer protocol to include:

History:

a.

Triage decision scheme.

b.

Trauma transport plan.

Effective June 1, 2001.

General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01

33-38-01-14. Level V trauma designation standards. The following

standards must be met to achieve level V designation:

3

Trauma team activation plan.

2.

Trauma team leader must be on call and available within twenty

minutes, who has experience 1in resuscitation and care of

trauma patients. The trauma team leader must be one of the

following:

a.

A physician who is current 1in advanced trauma life

support.

A physician assistant, whose supervising physician has

delegated to the physician assistant the authority to
provide care to trauma patients and who has taken the
trauma nursing core course, and is current in advanced
prehospital trauma life support and advanced trauma life

support.

A nurse practitioner whose scope of practice entails the

care of trauma patients, has taken the trauma nursing core
course, is current in advanced prehospital trauma life
support and advanced trauma life support, and whose scope
of practice is approved by the North Dakota board of

nursing.

Transfer agreements as the transferring facility to a level II

trauma center for major trauma care, burn care, rehabilitation

service for long-term care, acute spinal cord and head injury

management, and pediatric trauma management.
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Equipment for resuscitation and life support of all ages must

include:

a.

Airway control and ventilation equipment, including

laryngoscopes and endotracheal tubes of all sizes,
including pediatrics, bag mask resuscitator, pocket masks,

and_oxygen.

b. Pulse oximetry.

c. End tidal CO, determination.

d. Suction devices.

e. Electrocardiograph, oscilloscope, and defibrillator.

f. Standard intravenous fluids and administration devices,
including large bore intravenous catheters.

g. Sterile surgical sets for airway control, cricothyrotomy,
vascular access, and chest decompression.

h. Gastric decompressioﬁ.

i. Drugs necessary for emergency care.

J. Communication with emergency medical services vehicles.

k. Spinal stabilization equipment.

1. Thermal control equipment for patients.

m. Broselow tape. -

Quality improvement programs to include:

a. Focused audit of selected filters.

b. Trauma registry in accordance with section 33-38-01-08.

c. Focused audit for all trauma deaths.

d. Morbidity and mortality review.

e. Medical nursing audit, utilization review, and tissue
FEVIEW.

f. Current advanced trauma life support certified physician

review of all trauma codes managed by a physician
assistant or advanced nurse practitioner within
forty-eight hours. This may be either the consulting or
transfer receiving physician.
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6. Trauma transfer protocol to include:

a. Triage decision scheme.

b. Trauma transport plan.

c. Call schedule for physician, if available.

d. Immediate telephone contact with a level II trauma center.

History: Effective June 1, 2001.
General Authority: NDCC 23-01.2-01
Law Implemented: NDCC 23-01.2-01
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JULY 2001

CHAPTER 33-15-01

33-15-01-64. Definitions. As used in this article, except as

otherwise
otherwise,

specifically provided or where the context indicates
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