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TITLE 4 

Management and Budget, Department of 
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JANUARY 1993 

CHAPTER 4-07-12 

4-07-12-06. Annual 
Effective C1't Januaty +r 

leave taken 
-T990-; annual 

in fifteen-minute increments . 
-1-eaTe ~ be t-aken ±n 

fifteeJt minute incx eaaents. An appoitaliJag aulhozity aay nc:rt- accept an 
employee's zeqaest £-or annual -1-eaTe £-or an anaoa11t -crf i::'±nre i-es-s t+ran 
fifteen 11inutes ±n dutation. Repealed effective January 1, 1993. 

History: Effective Januaty +; ~ 
General Authority: H&ee 54 44.3 lZ 
Law Implemented: H&ee 54 44.3 lZ(l) 
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CHAPTER 4-07-13 

4-07-13-08. Sick leave taken in increments. Effective dmaaaxy +; 
-+995-; s±ck Te1rn: ll'tlft' be t-aken 'in fifteeJt aiJtale iJtcz eaestts. An 
appoistlisrg aalltoxitg ....,. ftO't' accept aft eaployee' s zequest £1:rr s±ck Te1rn: 
£1:rr an antOUJtl or~ Tess titan fifteen Jltinutes ±n dazaliott. Repealed 
effective January 1, 1993. 

History: Effective daiiaaLy +; +9-9T. 
General Authority: H&ee 5~ 44.3 12 
Law Implemented: NBee 5~ 44.3 12(1) 
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TITLE 7 

Agriculture, Commissioner of 
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JANUARY 1993 

CHAPTER 7-07-01 

7-07-01-01. Bond required. Each applicant for a license under 
the provisions of North Dakota Century Code section 4-13 . 2-05 shall f i le 
wi th the application a bond, in the amount of ten thousand do ll ars, 
issued by an approved surety company . The department shall be named as 
the obl i gee in each bond but the bond shall be held for the purpose of 
protecting and for the benefit of any person buying or selling li ve 
poultry, as the case may be, to the licensee . Such bond shal l be 
conditioned for all of the following: 

1. The faithful performance by the licensee of the licensee•s 
duties as such. 

2. The compliance by the licensee with all of the provisions 
relating to the purchase or sale of poultry, as the case may 
be. 

3. The full and complete payment to the seller for all poultry 
purchased by the licensee. 

4. The full protection of any person who deals with the licensee . 

Each bond shall cover the license period of the licensee. 

Security may not be required for that portion of a licensee 1 s bus i ness 
wh i ch is comprised of processing poultry raised and owned by t he 
li censee or custom processing of poultry. 

The department may waive the security requirements if it determines the 
volume of business is such that security would be impractical. 
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History: Amended effective January 1, 1993. 
General Authority: NDCC 4-13.2-03, 4-13.2-05, 28-32-02 
Law Implemented: NDCC 4-13.2-05 
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STAFF COMMENT: Article 7-11 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
7-11-01 

Section 
7-11-01-01 
7-11-01-02 
7-11-01-03 
7-11-01-04 
7-11-01-05 
7-11-01-06 
7-11-01-07 
7-11-01-08 

ARTICLE 7-11 

EGG REGULATIONS 

Farm Flock Requirements 

CHAPTER 7-11-01 
FARM FLOCK REQUIREMENTS 

Definitions 
Licenses 
Labeling and Sales Requirements 
Candling 
Egg Handling 
Egg Cleaning 
General Requirements 
Consumer Grades 

7-11-01-01. Definitions. 

1. 11 Check 11 means any crack in the exterior she 11 of an egg. 
Sometimes called cracked eggs. 

2. 11 0epartment 11 means the department of agriculture. 

3. 11 0estination 11 means the point other than the place of origin 
where eggs are offered for sale. 

4. 11 Egg inspector 11 means an employee of the state of North Dakota 
authorized by the commissioner of agriculture, responsible for 
performing inspections pursuant to these rules. 

5. 11 Sma11 commercial flock 11 means a flock of hens between five 
hundred and three thousand laying hens. 

6. "Washed eggs 11 means eggs which are washed and candled but are 
not graded to size. Grade B tolerances for checks will be 
allowed on these eggs. 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
Law Implemented: NDCC 19-07-02 
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7-11-01-0Z. 
l i censes must be 
agriculture. 

Licenses -Application for licenses. 
made on forms provided by the 

Application for 
commissioner of 

1. Egg dealer•s license. Every person who wants access to 
commercial egg markets, engaged in the business of producing 
eggs shall first apply to and obtain from the department of 
agriculture an egg dealer•s license. Licenses must be issued 
by the department upon receipt of proper application after 
inspection and approval of premises and equipment by an egg 
inspector pursuant to the rules of this article. 

2 . Candler license. Every person who candles and grades eggs 
must be licensed. Candler or egg grader licenses must be 
issued after the candler or grader shows competence in grading 
and candling eggs as determined by the department of 
agr i culture . 

Egg dealer and candler grader licenses are not transferable. No egg 
dealer or candler grader licenses may be transferred from one person to 
another. New egg dealers or candler graders must possess a license. 
License fees are ten dollars annually and must be renewed by June first 
of each year. 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
Law Implemented : NDCC 19-07-02 

7-11-01-03. Labeling and sales requirements . 

1. Farm flock requirements. The farm flock requirements for egg 
production is a voluntary program. 

2. Temperature. All eggs held or offered for sale must be stored 
in refrigerated compartments. The temperature cannot exceed 
forty-five degrees Fahrenheit [7 .22 degrees Celsius]. This 
also includes temporary storage . 

3. Cartons. Farm flock eggs offered for sale must be identified 
with the producer•s name and address. Either blank cartons 
can be used or a carton with the individual farm name can be 
made up . 

4. Expiration dates. All case lots of eggs must have a placard 
bearing the expiration date and producer's name . The 
expiration date cannot exceed twenty-three days from the date 
of candl i ng. 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
Law Implemented: NDCC 19-07-02 
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7-11-01-04. Candling. All eggs being offered for sale must be 
candled. The equipment must be of a design allowed by the department of 
agriculture. Hand candling is permissible. 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
Law Implemented: NDCC 19-07-02 

7-11-01-05. Egg handling. Eggs being stored before sale must be 
kept in an area away from objectionable odors. The storage area must be 
capable of maintaining a temperature of between thirty-three and 
forty-five degrees Fahrenheit [.55 and 7.22 degrees Celsius]. 

Egg packing materials must be cleaned and well constructed. Only 
clean, sound, dry flats and cartons must be use~. Any carton or flat 
that is reused must be washed and sanitized before being reused. 

Transportation of all eggs to the point of sale must be done in a 
covered container. 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
Law Implemented: NDCC 19-07-02 

7-11-01-06. Egg cleaning. Eggs must be washed either manually or 
with the aid of automatic cleaning equipment. The entire shell of all 
eggs must be submerged. After washing the egg, it should be treated 
with a sanitizing solution and allowed to dry before packing. Clean 
potable water must be used in the egg-cleaning process. When manually 
washing eggs, a wash vat can be used with the detergent. Eggs should 
not be allowed to soak in water. 

History: Effective January 1, 1993 . 
General Authority: NDCC 19-07-02 
Law Implemented: NDCC 19-07-02 

7-11-01-07. General requirements. 

1. Farms selling eggs to retailers or other business 
establishments will need an annual water sample. 

2. Inspections of farm shell 
unless the commissioner of 
inspections are necessary. 

egg producers 
agriculture 

must be annually 
determines more 

3. Failure to comply with farm shell rules may result in 
revocation of a permit. 

4. Farm shell egg producers have the right to appeal or request a 
hearing to reinstate an egg producer permit. The appeal 
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process must be started within fifteen business days after 
permit suspension. 

5. Farm shell egg producers and custom processors, custom 
hatcheries, and any other persons not directly buying or 
selling live poultry are exempt from North Dakota Century Code 
section 4-13.2-05. 

6. Training for egg candling and grading will be provided by the 
department of agriculture. 

7. Buildings housing egg grading and packing equipment must meet 
the following requirements: 

a. Be of sound construction to prevent the entrance or 
harborage of vermin. 

b. Be kept clean during grading and packing operations. 

c. Be kept sanitary to prevent contamination of eggs during 
handling. 

8. North Dakota shell egg production guidelines must be the same 
as the standards that govern the United States department of 
agriculture shell egg program. 

9. The North Dakota department of agriculture may inspect 
out-of-state eggs at the retail level to assure compliance 
with North Dakota shell egg regulations. 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
law Implemented: NDCC 19-07-02 

7-11-01-08. Consumer grades. 

1. North Daktoa consumer Grade AA at or1g1n. Grade AA eggs at 
origin must consist of eggs which are at least eighty-seven 
percent AA quality. The thirteen percent below AA quality may 
be in any combination of A or B quality. Not more than five 
percent checks (seven percent for jumbo size) are permitted. 
Not more than fifty percent leakers, dirties, or loss due to 
blood or meat spots in any combination are permitted except 
the loss may not exceed thirty percent. Other types of loss 
are not permitted. Grade AA eggs at destination may not 
exceed seven percent checks (nine percent for jumbo size). 

2. North Dakota consumer Grade A at origin. Grade A eggs at 
origin must consist of eggs which are at least eighty-seven 
percent A quality or better. Within the thirteen percent 
which may be below A quality, not more than one percent may be 
B quality due to blood spots or serious yolk defects. Grade A 
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eggs must have no more than five percent checks (seven percent 
check for jumbo size). Not more than fifty percent may be 
leakers, dirties, or loss due to blood or meat spots in any 
combination, except that the loss may not exceed thirty 
percent. Other types of loss are not permitted. Grade A eggs 
at destination may not exceed seven percent checks (nine 
percent for jumbo size). 

3. North Dakota consumer Grade B at origin . Grade B eggs at 
origin must consist of eggs which are ninety percent B quality 
or better. Within the maximum tolerance of ten percent which 
may be below B quality, not more than ten percent may be 
checks. Not more than fifty percent may be leakers, dirties, 
or loss due to blood or meat spots in any combination, except 
that the loss shall not exceed thirty percent. Other types of 
loss are not permitted. Grade B eggs at destination cannot 
exceed quality factors set at the place of origin . 

History: Effective January 1, 1993. 
General Authority: NDCC 19-07-02 
Law Implemented: NDCC 19-07-02 
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APRIL 1993 

CHAPTER 7-03.1-01 

7-03.1-01-01. New licenses. Each new sampler, gradex milk 
hauler, or tester applying shall apply for license~ :f±rst 'dp'p"i-y to 
on forms provided by the dairy commissioner. New testers and gradexs 
and milk haulers will be issued a temporary permit good for a time 
period of three months. New samplers w±H b-e issued a tempo:taly permit 
good for l! pexiod o-f s-:bt months. During this timeframe time, a licensed 
certified individual from the dairy department or t~epartment of 
health and consolidated laboratories, or other qualified individual 
approved by the dairy commissioner must oversee the proficiency of the 
permitted individual ttnti± 'Sttdt a t-±ftre within ttre pexmitted period ~ 
ttre da±ry connuissioner ean admiJtis tez ttre appzopt iate Mt itt en and 
practical examination. 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55 . 1 
Law Implemented: NOCC 4-30-12 

7-03.1-01-02. Relicensing. To be relicensed, samplers, milk 
haulers, and testers, and gxadexs must hold a current license and take 
any examinations or retraining required by the dairy commissioner when 
ttre da±ry conunissionet reasonablJ' deletmines -tt -to be necess&IJ. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-12 

7-03.1-01-03. Training. All licensed samplers and milk haulers 
must attend a training session at least once every two years. The 
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request for training is the responsibility of the sampler or milk 
hauler. Training must be provided by the dairy division of the 
department of agriculture. 

History: Effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
law Implemented: NDCC 4-30-12 
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CHAPTER 7-03.1-02 

7-03.1-02-01. Accepted tests. 
tests to be performed on milk samples: 

1. Butterfat - Babcock 
Milko Tester 
Milko Scan 
Berwind Multispec 
Gerber Test 

2. Protein - Udy Protein Analyzer 
Pro-milk MK II 
Milko Scan 
Kjeldahl 
Berwind Multispec 

3. Solids Not Fat - Udy 
Milko Scan 
Berwind 

4. Bacteria - Standard plate count 

The following are the accepted 

Direct microscopic clump count 
Plate loop 

5. Somatic Cell -
Screening: Wisconsin Mastitis Test- Eighteen millimeters 
Confirmatory: Direct microscopic somatic cell count 

Electronic somatic cell count 
Optical somatic cell count 
Membrane filter deoxyribonucleic acid 
somatic cell count 
Pyronin Y-methyl green stain (goats milk) 

6. Coliform- Presumptive on violet red bile agar 
Confirmed with brilliant green lactose bile broth 
Petrofilm method 

7. Antibiotic detection-
Screening: 6hata, 'S'pot t-e-st. Pe11zyw•e am:l &e%To P Alnpale Test 

Must be done with tests approved by the associat i on. 
of official analytical chemists or food and drug 
administration. 

Confirmatory: Bacillus Stearothermophilus Disc Assay w±ttt 
Penase B±ses or Penzyme £ror Aitlibiolics o-f 
the Beta Laeta• 6rottp or other tests accepted 
by food and drug administration to be 
equally accurate and practical. 

8. Phosphatase - Scharer Rapid Phosphatase Test, Rapid 
Colorimetric Phosphatase Method, Rutgers 
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Phosphatase Test 

9. Sediment - Mixed sample method or off-the-bottom method 

10. Added Water- Thermistor Cryoscope 

11. Acidity - Titratable 

The dairy commissioner may approve equivalent tests other than those 
listed above on a case-by-case basis. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-18 

7-03.1-02-02. 
standardize testing 
the 1 atest addition 
of Dairy Products 11

• 

one year and must 
request. 

Standardizing requirements. All ~ xequixed ~ 
procedures shall conform with the requirements in 
edition of "The Standard Methods for the Examination 

The results of such tests must be maintained for 
be made available to the dairy commissioner upon 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-18 

7-03.1-02-03. Plant laboratories. The laboratory utilized for 
the sampling and testing of dairy products must meet all of the 
fulloMh~ requirementsr for grade A laboratories as listed in the 
11 Pasteurized Milk Ordinance 11 or for manufacturing grade labs as 
recommended in the United States department of agriculture requirements 
or as required by the dairy commissioner. 

i-:- It sepat ate r0"01ft o-f adequate s±z:e ~ pet foliil requited te-s-t-s and 
aTO±d uvexcxoMding. 

~ &oors lli'mrt b-e self closing and t-±gttt filling. 

5-:- Wrlh and ceilings lll'mrt b-e smooth, impetvioas, and a Hgftt 
coloz .. 

~ Flouts lln2'St b-e sMooth and ilhpetvious. 

57 It ~ benetr or t-abi-e coveted wi:t+r an isnpezvious rnatezial, 
wi:t+r ampi-e Noxkiug spaee and utilities, nn:rst b-e ptovided. 

6-7 Lighting lli'mrt b-e ptooided at e-aclt W0'1"k station at a miniJRUIII o-f 
one hundted foot candles. 
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T-:- A two coJRpaztment S'±mc w±tit not arrc:t eoTd water lllttS't- be 
provided. Ttre S'±mc lllttS't- be connected i:-o a sanitary ~ 
syslesa. 

6-:- Adequate veJtlilalion nrtrS"t' be pzovided t-o ntaintaLa tempezataze 
a1: sixty one to eiglrly OJte degzees Faltzenheil f-+6 to 2-T 
degrees Oelsius]. Laboratories utiliz:ing Levowitz: Weber st-a-in 
lln2'S't- lnrYe a hooded worlc ll'%"e"& w±tit forced wir exhaust. 

97 Laboratories utiliz:ing sulfuric ae±d nrtrS"t' ~a shower• eye 
Mashes, eye ptotection, or oi:+rer appzooed safely equipsttent 
available. 

-1-&7 Oabinets -for laboratory chemicals arrc:t supplies lln:I"S"t be 
provided. ATr chemicals utiliz:ed 'in the laboratory lln:I"S"t be 
stored ±n the laboratory or ±n oi:+rer approved areas where 
pzopet tempezaluze and \1entilation can be maistlailaed. ATr 
costlaiJtez s nn:t'S"t' ire mat ked a-s -to contents. 

++:-- Refzigezalots 'SiTa-H- be available t-o ntaiJtlaisa samples a-t 
thit ty two i:-o fo'l"ty degrees Fahrenheit +& i:-o ~ degrees 
Oelsius]. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-18 

7-03.1-02-04. Universal sampling plan. A universal sample must 
be collected every time the milk is picked up at the farm. This 
universal sample will be an aseptically collected sample that may be 
used for any and all tests described ±n th±s article as required by the 
diary commissioner. 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-18 

7-03.1-02-05. Sample reporting - Records. 

1. The results of all raw milk testing done for regulatory 
purposes by industry laboratories must be reported to the 
dairy commissioner no l-at-er than thit ty days 'Bfter saJRpl ing. 
However, all adulterants in raw producer samples must be 
reported immediately, and all tests above the maximum levels 
established by law must be reported to the dairy commissioner 
weekly. It is the responsibility of the licensed testers to 
submit all laboratory results. 

2. Records on sampling, testing, or grading of milk or cream, 
used for the purpose of regulatory enforcement or establishing 
producer pay levels, must be maintained and available to the 
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dairy department for a period of twelve months. These records 
must include all of the following: 

a . Producer identification number. 

b. Date of sampling, testing, or grading. 

c . Type of sampling, testing, or grading procedure used . 

d. Results of sampling, testing, or grading. 

e. Name of licensed tester, grader, or sampler conducting the 
procedure. 

3. During the course of investigating a complaint, the plant 
shall provide access to all quality records which may assist 
in the investigation. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-18, 4-30-37 

7-03.1-02-08. Sampling equipment. Eadt sample ~ traTe 
available for ttS"e aH 'O"f ttre following:- All sampling equipment must 
comply with requirements listed in the latest edition of Standard 
Methods . 

+-:- Sampli1t9 instz aatent, eithet :-

!r'7 Metrl dippe1 wtth Ton-g handle, capacity 'O"f -een wdlliliter s 
'0'1" greater, '0'1" 

lr.- Single service• individually wrapped '0'1" presterilized 
stxaws. 

2-:- S aucpl e con t a i1te z s wtrieb llltt'S'"t' be :-

~ Haltiase contaiJtez s holding a mittiJaum o-f t-wc oaJtces. 
'ftresoe coulabaers llltt1rt be sterilized by dry heat and ~ 
and lnnre leakpzoof closuzes. Containezs and closates 1lt'ttS't-
be plteJJol f1 ee . Haltiase co11tainezs may be ttsed for 
butterfat saMpling ~ 

b7 Stez ile 1 evacuated, sa1Rpling eqaipaent may be ttsed -for 
collecting at %east 't-en milliliter samples. 

e7 Pxeslezilized polyethylene or O"'ttrer nontoxic plastic 
cosrtainez s t:rf adeqaa te ~ ~ 1ft'e"e'"t ~ z eqaiz Ehteil ts. 

d-:--- Single set u ice, nests let ile, leakpt oof .....raTs for samples o£ 
raw nr±lit '0'1" CTe'a1lt may be ttsed pro v ided that:-
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~ Haxia;aii viable bac Lex ia cowtls 'in r±tts-e test-s 'O'f 
containexs do not exceed one per millililex 'O'f 
capacity. 

~ OontaiJters are not tox-ic and are not baeteziostatic 
or bactexicidal. 

+5-+- Closuze ±s designed t-o be easilJ opened and closed 
without conta;winalion. 

~ Containexs lil1tS"l' be 'O'f adequate 'S'i:%e to ~ terl 
z equiz entents. 

T. Sanitizing solnlion +one hnndxed p-ax-t:-s per alillion chlox ine or 
equivalent) . A sanitizing solution ±s requited when a dipper 
±s ti"S"e"d nt O'r'der -t-o mainlaiJt t+re dipper -±n a s&Jtitized 
coJtdilion. 

~ San i L iz ex fie-hi terl ktt7 ti"S"e"d to me as nx e s tx eng tIt 'O'f t+re 
sanitizing solntion. 

~ Dial thermometer, accurate within one degree Fahrenheit [0.55 
degrees Celsius]. Accuracy must be checked once during a 
six-month period at a temperature of forty-five degrees 
Fahrenheit [7 .22 degrees Celsius]. The dial thermometer must 
be calibrated with the use of a certified mercury actuated 
thermometer. Certification must be obtained through the dairy 
department. A log of the results of each dial thermometer 
certified must be kept containing the same information 
recorded on the dial thermometer . This log must show the 
certification history of all dial thermometers for which the 
certification person is responsible for a period of one year. 
Each of the following must be listed on the dial thermometer: 

~ 1. Initials of the person calibrating the dial thermometer. 

b7 2. The date of calibration. 

e7 3. The date of expiration and some method of identification 
(owner's name or thermometer number). 

6-:- Watexpxoof indelible ucaxkex to identify saaples. 

:;..-:. Saap 1 e C1I"S'e wiT±ch lil1tS"l' be cons Lx nc Led 'SO as to p x o o ide 
adequate spac-e £-or sanaples and pzopez zefzigezaJtt t:o C"'""'% and 
n;aiutain t+re saR;ples at Lhh ty two to forty degxees Fahxenheit 
+&to~ degxees Oelsins] . A raek lil1tS"l' be pxooided to keep 
samples -±nan uptight position. The ne-c::it o£ sample containers 
nnrst be kept ab-aTe t+re snxface 'O'f t+re xefxigexant . A pxopex 
zefxigezant coJtsisls o-f a 1nixtuze o£ i:ee and watez. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55 .1 
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Law Implemented: NDCC 4-30-18 

7-03 .1-02-09. Farm samplers for milk. Individuals licensed to 
sample milk at the farm shall follow art o£ the procedures listed beTow 
in the order listed~ North Dakota Milk Hauler and Sampler Manual. 

+:- Phree lt ansfex tTo-se lhx ough tire tTo-se p'O'r"t-7 

2-7 6arry sa11plez tz ansfez iJJslt amenl and sample coJtlaiJtez i:nt-o 
ntilkzoo• -%n an aseptic JA&lihet . Sittgle trS"e sa1wple lz ansfez 
iitstzasnents stozed -in tire milkzoosn 1ftttS"'t be sto1ed withist a 
closed oxiginal conlainex and pxolecled iTem moistuxe and 
contawaiJtatioJt . 

3-:- WB'Sh or t iJ rse , or b'Otb-r and saiti l ize Te-aky farm bttHc t-ame 
valves. 

~ Phree a sani guide d±sk or equivalent ±n tire ltansfet hos-e ±f 
'tl"S'e'd and C OJ ii IE C l 1ft'i:iic: l L dl IS fe I ftose- ot-cJ farm bttHc tank V al V E • 

57 WB'Sh and d1:-y hands. 

6-:- 5nreTi- wri:iic: thtoagh 'far1a t-ame potlhole. 

Obsezoe 
adeqaate 
lll'±iic ±n 

wri:iic: ±n a q a ie se e11 t: state rittt tire TTd 'O'p'en and 
lighting available . H appeatance or S1ll'e"i-l o£ tire 
tire farm bttHc tank i-e1rd-s tire s amp 1 ex 'l:-0' doubt- -it'S 

quality' take a sample and uceasaz ement o£ ~olun;e. Contact tire 
t eeeiving phmt £or additional iush actions. 

&-:- Dry measuz iltg rod rittt an mn1sed single set~ ice paper towel . 
s-eat S"t-idc and read rittt m±Hc ±n a quiescent slate. Recoxd 
S"t-idc J:eadiug. 

117 For £-arwt tanks rittt extexnal ateasuJ: iug tubes, tire m±iit ±n 
tire tube 1l"ftoeT zeadiug 1ftttS"'t be disehaxged ±n a mamaex not 
to be coJaJningled rittt lll"'i'lk be-iTrg offex ed £or 'S"'Bhr. 

b7 ExtetJtal measuz ing rods 1ftttS"'t be cleaned and swaitized 
ttSi:11g a ehlox iJae solution o£ one hundzed part-s peT naillion 
or eq a i u a 1 eJa t: pr±o'J:' to U'S'e7 Ay it ate -far1ll bttHc t-ame a 
JNLtiaunc o-f ~ aiJtules £-err art 1:anks 1T±tTe handzed gallons 
[3486.87 litezs] or s1nallex and a minimalh o£ ten 1ninates 
£-err art tanks laxgez than tri:ne handJ:ed gallons [3496 . 87 
1 ilei s] befoz e taking santple . 

9-7 lrt ~ -once a anonlla, sanitize tire pocket d±aT thetanoanetez 
( iaumez se i:n s&Jti l izer lltit ty secoJtds) 

teJApezatuze -from -it vezsas farm bttHc t-ame lhezMontetez . Recotd 
any discz epaJtcy be tween tire two on tire rarwt iJtspec t ion sltee t . 
When tire -far1ll bttHc tank t hex Muae t ex de v ia t e s by lltO're than phrs 
or m±mrs two degxees fahrenheit: t+:-t+ degrees Celsius] £'1"0111 
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~ pocket did thetiiOHtetet, ~ pocket did thetmoMetez ~ 
be trS'e"d dut i119 eTe1'T nt±Hc pickup £1:-cm the btdk tank ±n 
qaestiou. ~ nt±Hc ±n the brm bttiic nmc 1!l1rS't be fot ty five 
degzees Fahteuheit ~ degzees Oelsius] or -l-es-s to be 
eligible for pickup and ltanspozt off~ far-. 

~ Recotd the folloMing on the sample coutainez:-

C'7 Tempezatuze o-f 1ll"±lk-:-

r. BttHt haaler mmre or initial. 

e7 Pt oducet mmre or lluatbet . 

-£-:- Any nt±Hc abiiotmalities (smell or sight) . 

The samplistg containet 1ll'ay 1TO"t: be pteidentified befote 
entez ing the f1n.-m 1nilkz ooM. 

++:- The $1111\'e i:t-em listed ±n subdivisions a thzough f o-f 
sabsection * should be tecotded on the tempetatuze conhol 
sample with the notation "T . O." A nT . e.n 1fttt'St be taken at the 
fi1:orl 'Stop o-f the day and the f-irst pt o d ucet on eTe1'T ottrer 
farftt bttiic route picked up th-at day-:- Tfris- santple ±s to be 
tr astspuz ted with the s-et o-f samples 1 epz esesttistg e1!I"Cir 
ttuckload o-f ~ 

~ Oollect llriHc sample taking c-are to open sample containet 
willtoat cottlaminaling istlez iot O"f containet or eap and s&JRple 
on%-y with agitatot tunniug . The agitator IHU"S"t h1rYe been 
t umtillg no i-e-ss titan five minutes for t1nrlcs with e-ig-ht hundt ed 
gallons [3928.33 litezs] cr sw;allet and -t-en Jllisrales for t1nrlcs 
~e-ig-ht huudted gallolls [3928.33 litets] . A sample JllttSt be 
taken fr-cr. e1!I"Cir nmc trS'e"d for raw ~~~"ilk S t Of age on the farm at 
eTe1'T pickup. 

~ Meta% dippet. 

+++ Rntse saJapl i119 de o ice tw±ee i:n llriHc befo:r e takittg 
saMple (saJUple thtough potlhole) . 

+r+ !fake saMple fottr to s-ix inches E 19 . 16 to ~ 
centiMe t et s ] b-ei:-ow ~ o-f lll'"i±k-:-

+3-+ Ttallsfet to saMple colllainet. 
saaple containet ~ btdk nmc pozthole. Sample 
colltainet ±s to be filled thtee quatters ~ 
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+'to+ eTose S&iiip}e COiil&ihet. Replace puzllaole cooez. 
T:r an spot t sample containez to z eft igez a ted saatple 

flTe tefz igexated sample ease 1II'1IS"'t contaisa 
sufficieJtl ro-cmr 'for a radc t-o maiJttain samples in an 
apt igltt position. ~ watez ice mixluze adequate to 
maintaiJt ntfiit samples at- lltiz ty two to ~ degz ees 
Fahz eJdteit t-& to ~ degrees 6elsias] ~ be 
utilized 'in tite tefzigezated santple ~ 

f-5-+ lttnse saa;ple device ±n warwr W'!l"t-er and z eplace -±n 
cat z :t iitQ C1!'S"e"7 

b7 Presterilize straMs or pipettes. 

+++ W±t+r end o-f "Straw 'fottr to s-±x ittclte s E 1 e . 16 to ~ 
centbneters] b-eTow wr:i:Ht sarface, eiose end o-f "Straw 
and lzansfex 1II'±Ht -to sample coiilainez. Do ftC"t-
transfer directly t:I'V'e'r porthole . F±H sample 
coiilainez three qaaztexs £ttH and discazd extra nr±Hc 
-in "Straw (sample till oagh pot thole) . 

+2-+ 6Tcrse sample containez. Replace porthole covez. 
Tr &Jaspoz t sample costtaiJtez -to z efz igez a ted saiiaple 
~ Dispose o-f sample insltwuent. 

TO-:- W±t+r ag it a l oz z u1 tit i119 , open tite btrrk -t-ank ~ and turn on 

tite 'farwl btrrk 'h:-ttcit h an s fe' ptt1llp":' Itt± co o e' s shoal d be 
closed dar iug 1II'±Ht h ansfer except 'for -farm btrrk tanks wtrietr 
operate ~ oacaatn . '/acaaat tanks nn:rst have one 'C'O'\"'e'r 

slightly open to pzeoent -t-ank collapse whi±e transfezting. 

f-ir.- Wtren tite Te-veT o-f tite 1II'±Ht drops b-eTow tite ag it a lor blade , 
shut aft the agitatoz. 

i-5-7 Wtren tite -farm 1II'±Ht -t-ank ±s e mp t y , shut aft tite -farm btrrk 'h:-ttcit 
ptt1ftlTT disc onne c t the riHc h an s fez hos-e 1!l1Td e&'J7 Tf U'S'e'd-:-
Phree tite sa1r% ga±de 
prodaeet to observe 
tz aJtspot t to tite plant . 

d±sic 
or -in 

-in 
a 

a conspicaoas p-1-aee 'for the 
d-e-an sanitazy holder 'for 

+fr.- 9bsez oe tite bolloat o-f tite -t-ank 'for sediment and abno16talities . 
Record any- anasaal obser oances on tite wrig+t ticket 1!l1Td sawtple 
cuntaisrez . 

+T-7 Rinse tite btrrk -t-ank with lakewaua watet, with btrrk -t-ank ~ 
op-err. 

+&:- ei-ean ttp iiiilkzooat S'O' i:t ±s Te-ft i:n a similar condition to -Hte 
way i:t Wd"S pr±O'r to enter iug . 

T£ tite agilaloz Ts zunning when tite -farm samplet entezs tite milktoosa, 
the s eqaetice nn:rst be h r. 3-o 4r. 57 9-; +6-; +h and -tZ:-7 Then shut tite 
ag i tatoz aft and aH-ow 1II'±Ht to become qaiescent. Then finish by 
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coMpleting 6-, h &; +0-; f-or. +5-r +6-; +1-; and +&:- No sa1aple may be 'hrXen 
thx ough tire -farJa bulic tank 'nriTe unless appt o' ed by tire da-±ry 
COMM1SS1011Ei • 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-18 

7-03.1-02-10. Plant samplers. 

1. Raw milk sampling procedures. Plant storage 
milk tanks for storing raw milk without sampling 
sampled using the same procedures described 
procedures for farm samplers -±n section 
excluding tire xefexences 'for txansfetting lll"±iic:. 

tanks or bulk 
cocks must be 

in sampling 
7 83.1 82 89, 

2. For plant storage tanks with sampling cocks, all of the 
following procedures must be used: 

a. Rinse the area around the sample cock with warm water and 
clean if needed. 

b. Wash and dry hands. 

c. Sanitize sample cock by the 'I2"S"e o-f one hundred ~per 
million o-f with an approved chloxine sanitize sanitizer or 
equivalent.--use a minimum contact time of thirty seconds. 

d. Purge sample cock by 
sufficient quantity to 
solution. 

discarding a 
remove any 

volume 
excess 

of milk of 
chlorine 

e. Two sample containers must be labeled with the following 
information: 

(1) Plant name. 

( 2) Date. 

(3) Time. 

( 4) Temperature. 

(5) Sampler name or initials. 

(6) Tank or silo identification. 

The sample container to 
control must also have the 
sample container. 
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f. Aseptically remove the top of the bag or cap cover of the 
sample container for the one marked 11 T.C. 11 without 
touching the sa1aple coiltaine:t: t-o the sample eodc. Fi 11 
the sample container three-quarters full, close, and place 
immediately in a refrigerated sample case with a water-ice 
mixture capable of keeping the sample temperature at 
thirty-two through forty degrees Fahrenheit [0 through 4.4 
degrees Celsius]. 

g. Sanitize an approved certified pocket dial thermometer by 
contact with an approved chlo:t:ine sanitizer solution o-f 
one handted parts per millioJt or equivalent £-or a nri1aimum 
o-f thizty seconds. 

h. Using the dial thermometer, or tank thermometer if 
certified within the last six months, obtain the 
temperature of the milk in the sample container . Write 
this temperature on both sample containers. 

i. Aseptically remove the top of the bag or cap of the 
remaining sample container and obtain a sample without 
toachiztg the sample containez -t-o the sample eodc. Fi 11 
the sample container three-quarters full. Close and place 
immediately in the refrigerated sample case. 

j. Rinse off all excess milk from the sample cock and storage 
tank or silo. 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
General Authority: NOCC 4-29-03, 4-29-04, 4-30-55.1 
law Implemented: NOCC 4-30-18 

7-03.1-02-11. Finished product sampling procedures. All finished 
product collected for regulatory use must be collected by the dairy 
commissioner or the commissioner's designated representatives. Samples 
must be collected in a random manner and the older code date must be 
selected before a more recent code date. 

Finished product chosen for sampling must be stored in a 
refrigerated sample container capable of maintaining the samples at 
thirty-two to forty degrees Fahrenheit [0 to 4. 4 degrees Celsius]. A 
temperature control sample must be selected for each area or cooler 
where finished milk product is being stored. The temperature control 
must be opened and a temperature obtained using a properly certified 
dial thermometer. The temperature control must be closed and sealed to 
prevent leakage during transport. All finished samples for regulatory 
purposes must be taken at the plant of origin. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NOCC 4-29-03, 4-29-04, 4-30-55 . 1 
Law Implemented: NOCC 4-30-18 
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7-03.1-02-12. Adulterants. 

1. A:ulibiotic scxeening Drug screening. 

a. Raw milk. An appxoved sczeelting 'test c-f eaeh coaaittgled 
£arwr h uckload O"f nriHc 1fttt'S'to be conducted dtrily -in Heu O"f 

iJtdifidual pzodacez tesliltg. Itt% posit:ife scxeesting ~ 
1fttt'S'to be imwediatelJ coJtfiz ;wed. A positive confh•atoxy 
'test on -t+re coamingled saJAple W"'i-%T zequize confizmation 
testing ror antibiotics o-f a-iT iJtdiviJaal ptoducez Sdiiples 
making up -t+re farm truek cow11wingled -1-oad-:- Prior to 
processing, all bulk milk pickup tankers must be tested 
for the presence of beta lactam drug residues and in 
addition must be tested for other residues as determined 
necessary by the dairy commissioner. Test methods will be 
those approved by the association of analytical chemists 
or the food and drug administration. A positive 
confirmatory test on the commingled sample will require 
confirmation testing for drug residues of all individual 
producer samples making up the bulk pickup tanker. Bulk 
milk tankers testing positive must be reported to the 
department immediately. This report must include the 
tests used, volume of milk contaminated, how the milk was 
disposed of and which producer caused the positive 
residue. All milk sample residue results must be recorded 
and retained for examination by the department for a 
period of six months. 

b. Bulk load rejected. If a bulk load of milk tests positive 
for a drug residue, the processor shall reject the entire 
bulk load. The rejected bulk load may not be used for 
human food. 

c. Dairy processor may recover loss. If a dairy processor 
sustains a monetary loss because a bulk load of milk is 
rejected, the dairy processor may recover that loss from 
the producer or producers whose individual milk samples 
represent shipments in that bulk load testing positive. 
Recovery may not exceed the processor's loss. 

d. Followup testing. If a bulk load of milk tests positive 
for drug residue, the processor shall immediately notify 
the department and suspend further pickup of milk from the 
producer whose milk contaminated the bulk load until 
followup tests of that producers milk test negative for 
drug residues. It is the responsibility of the dairy 
processor to perform followup tests. 

e. Testing bulk loads. In addition to performing routine 
beta lactam tests, a dairy processor shall randomly test 
bulk milk deliveries for other drug residues as required 
by the department. The drug testing program shall include 
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milk from each producer in at least four separate months 
during any consecutive six-month period. 

f. Bacillus stearothermophilus. A reading of greater than 
twelve and eight-tenths millimeters but less than fifteen 
and eight-tenths millimeters on the bacillus 
stearothermophilus test of any individual producer's raw 
milk sample must be immediately reported to the dairy 
commissioner as below actionable level. A reading of 
sixteen aillilitets millimeters or greater must be 
reported immediately to the dairy commissioner who shall 
stop milk shipments until the milk offered for sale tests 
twelve and eight-tenths or below millimeters using the 
bacillus stearothermophilus tests or other. Other tests 
approved by the dairy commissioner or the food and drug 
administration may be used. 

b7 ~ Finished product. All finished grade A milk products must 
be tested for antibiotics monthly . Raw milk contaminated 
with antibiotics may not be used in processing finished 
grade A products. All manufacturing grade finished milk 
products must be tested as determined by the dairy 
commissioner. These products include fluid and cultured 
products, butter, cheese, and other products so designated 
by the dairy commissioner. 

A teading o-f twelve and 
greatez on ~ Bacillus 

eight tenths Jailliaetets 
Stearothermophilus 1ft'tl"S"t' 

immediate}~ tepotted to~ d1ri'ry commissionet who ma-lT 
t-ake apptoptiate action accotding to rttl-e and statate. 
Plants ti"S"'irrg nri:Hc contaminated wi."ttr attlibiotics i:n 
manafactating grade finished ptodacts -straH notify ~ 
d1ri'ry coJamissionet. Antibiotic testing o-f finished thri:ry 
products by other gooetJtnaettlal agencies mtt"S"t be accepted 
-for aJeeting ~ teqttitea;ents o-f th±s section ttpOn apptoval 
O'f ~ d1ri'ry coanaissionex . 

2. Producer penalties. A person may not sell or offer for sale 
milk or cream which contains drug residues or other chemical 
substances in amounts above the tolerances or safe levels 
established by the food and drug administration action levels 
are based on tolerances or "safe levels" specified by the 
United States food and drug administration, and identified in 
the memorandum from the food and drug administration's milk 
safety branch, HFF-346, dated July 21, 1991. "Safe levels" 
are merely enforcement guidelines and do not constitute legal 
tolerances. They do not legalize residues found in milk that 
are below the "safe levels". 

a. When a producer is found to have shipped milk which tests 
positive for residue, that permit must be suspended for 
two days or equivalent penalty. 
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b. When a producer is found to have shipped milk which tests 
positive for residue two times in a twelve-month period, 
that producer 1 s permit must be suspended for a period of 
four days or equivalent penalty. 

c. When a producer is found to have shipped milk which tests 
positive for residue three times in a twelve-month period, 
that producer 1 s permit must be suspended for a period of 
four days or equivalent penalty, and the department shall 
start administrative procedures to revoke the producer 1 s 
grade A permit for a period of not less than sixty days . 

d. A milk producer who violates the drug residue rules shall 
have the permit to sell milk suspended until the milk has 
been sampled and found to contain no residues above safe 
levels. The producer will then be issued a temporary 
permit to sell milk for thirty days or until the producer 
and a licensed veterinarian have completed the milk and 
dairy beef quality assurance program and verification is 
received by the department. 

e. The drug residue prevention program under this section 
should conform to the milk and dairy beef quality 
assurance program which is endorsed by the food and drug 
administration. 

f. A producer may request a hearing within ten days of a 
suspension notice if the producer feels the department is 
in error. 

3. Pesticides. Milk containing any pesticides or chemical 

57 4. 

contamination over exceeding United States food and drug 
administration or environmental protection agency established 
standards for safe food may not be offered for sale. 

Added water. Milk may not contain added water . 
testing over~ .530 degrees Horvet using the 
thermistor test may--not be offered for sale. 
action must be taken on all samples testing higher 
percent added water. 

Any milk 
cryoscope 

Regulatory 
than two 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55 . 1 
Law Implemented: NDCC 4-30-18, 4-30-40 
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CHAPTER 7-03.1-03 

7-03.1-03-01. General requirements. Cream separated on the farm 
used for manufacturing milk products must be derived from milk meeting 
the requirements of the certification program established by the dairy 
department. Wet hand milking is prohibited. All farm separated cream 
must be stored on the farm where produced for a period not exceeding 
seven days before being transported to a cream receiving station. Farm 
separated cream must meet the temperature and production requirements-of 
manufacturing grade milk. Farm cream must be screened for drug residue. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NOCC 4-30-21 

7-03.1-03-02. Milk faci 1 ity requirements. The milking facilitJ 
lll'tt'St Jfte'e't aH o-f -Hre following zequitements:-

r. Raw crea11t storage and JUiHtt oom :-

a-:- Wrll-s and ceilings dust tight . 

b-7 Iaepez v ioas flouts. 

e7 en-1-y wa-t-er 0'1" t eft ig e t ate d 1riT ean ~ U"S'e'Cl t-o C'O'O'% -Hre 
crea11t and -Hre stoz age conlainez s Jft"22l" not be sabJnet ged. 

d7 Adequate lighting, a miniJRaJR o-f t-en foot candles. 

~ Self closing, tight fitting out-er~ 

~ Mtts-t- be i=ree £row~ insects, todents, and 'O"ttrer oezmist. 

t-:- H il king trre"S :-

8"7 Adeqaate ligltlhag, a mnt:tswuas o£ t-en foot castdles. 

b-:- Basltigltt ceilisags, walls, and Joozs. 

57 Wa"l'e'l" suppl'. The wa-t-er supph nnrst ~taTe be-en inspected and 
-fo1:md t-o ~ -in compliance ri'Ht rlate water codes, 0'1" tested 
and found t-o ~ a 'S'll'fe wate-r s appl' pat s aa11t t-o -Hre 'State 
depat talent o-f health guidelines. 

4-7 Ptehlises and suzzoalldings:-

1!r":'" Hanaze nnrst be zemoved or slozed 'SO 1I"S to not czeate a 'fiT 
pzoblem and nnrst ~ inaccessible t-o -Hre milking ftercr.-

Jr.- Oow,atd 1lrttrl dtain. 
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e-:- Sazzouszdings 1ll'ti"S't- be n;aitztaiJted so as to pzeveJtt rodeJtt 
ha1bo1age. 

5-:- Milking herd:-

a-:- Cattle mtt'S't- be ke-1* cl-ean and free of excess llni'Cl and 
HI&Jtaze. 

l:r:- Ali: cat t 1 e 1ll'lt'St be free of any dis ease wtr±eh ean be 
t 1 ansMi t ted ri-a the nr±%ic to ha1rcans . Fow% and 'S1rine 111117 
~ be housed -in p1 oximily to the 1uilking he-r-d7 

6-:- Equipment~ 

a-:- Utensils, equipment• and a-IT -items tr"S"ed -in handling nr±%ic 
mtt'S't- be free -from ~ 

l:r:- Ali: new and 1 eplacement eqaip111eJtt 1llttSt 1ft'e"e't 311: s tanda1 ds 
a-s defined -in Nortft Bakota Centa1y 6'0'de section ~ 39 91 
where sla1tda1ds are established. 

e7 Tinned 1ft'e'ta% nnrst be 1 as t ft ee. 

d-:- Equipment nnrst be cleaned and sanitized prior to eaeh trS"e'7 

~ Equipsnent nnrst be stoxed t-o ptetlettl cottlasnination a-f-t-er 
cleaning and sanitiziJtg ~ t2"S'e"d7 

T7 Temperature standards: 

a-:- 1. Cream on the farm and during transport must be maintained 
at thirty-two to forty-five degrees Fahrenheit (0 to 7 .22 
degrees Celsius]. 

1:r:- 2. Once in possession of the cream station or plant, cream 
must be stored within temperatures ranging of thirty-two 
to forty-five degrees Fahrenheit (0 to 7.22 degrees 
Celsius] and maintained at that temperature. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-21 

7-03.1-03-03. Farm separated cream quality requirements. 

1. Each container of farm separated cream must be tested for 
sediment content by using the "off-the-bottom11 or the "mixed 
can" method. 

2. If a producer's cream is classified number 1 or number 2, the 
cream must be accepted. If the cream is classified number 3, 
the producer must be put on probational status, and if the 
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next delivery tested contains cream classified as number 3 or 
number 4, the cream must be rejected. Any farm separated 
cream classified as number 4 must be rejected from the market. 
When cream is classified as 11 reject 11

, the cream must be 
returned to the seller and colored with a harmless vegetable 
~ 

3. When cream from a producer falls below number 2, the cream 
buyer shall notify the state dairy commissioner. A special 
sanitary inspection must be conducted of the producer•s 
facility. If the producer 1 s facility does not meet the 
standards for the production of cream, the dairy commissioner 
may order their cream suspended from the market until 
unsatisfactory conditions have been corrected. 

History: Effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-21 

7-03.1-03-04. Classifications. For the purpose of quality 
control and establishing a rejection level of farm separated cream to 
the producer, seller, or shipper, the following classification of cream 
for sediment is applicable: 

1. Accurate plant records listing the results of quality tests 
made on farm separated raw cream must be maintained on cream 
from each producer, seller, or shipper. Each producer, 
seller, or shipper shipping probational or rejected cream must 
be informed immediately of results of such quality tests. 
Producers, sellers, or shippers shipping cream should receive 
such information at the time of regular remittances. Such 
records must be available for examination by the dairy 
commissioner and kept on file for at least one year. 
Alternately, when a buyer of farm separated cream has in 
operation an acceptable quality program, at the producer 
level, which is approved by the dairy commissioner being 
effective in obtaining results comparable to or higher than 
the quality program as outlined in chapter 7-03.1-04 for 
cream, then such a program may be accepted in lieu of the 
program outlined in this section. 

2. All containers used for sale of raw cream must be identified 
by state-assigned producer numbers or producer 1s name. A log 
identifying the producer container, acidity or bacteria test, 
sediment test and butterfat test results, and temperature must 
be maintained by the cream station for the period of one year. 

3. Testing to determine classification of cream must be conducted 
by individuals licensed by the dairy commissioner. 

History: Effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
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Law Implemented: NDCC 4-30-21 
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CHAPTER 7-03.1-04 

SEDIMENT TESTING 

[Repealed effective April 1, 1993] 
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7-03.1-05-01. 
facilities. 

CHAPTER 7-03.1-05 

Facilities Cream receiving and processing 

1. Cream stations rece1v1ng and processing facilities shall 
provide all of the following facilities: 

~a. Laboratory area - adequate size and facilities to conduct 
butterfat, acidity, and sediment testing. 

~b. Cooling facilities- used for the storage of cream samples 
and for resale or processing shall maintain a storage 
temperature between thirty-two to forty-five degrees 
Fahrenheit [0 to 7.22 degrees Celsius] . 

57 c. External loading facilities, if present, must have 
insect-tight and dusttight, self-closing outer doors. 

~ d. Floors: 

a-:- ill Cream stations w±t:h receiving and processing 
facilities must have concrete or tile floors in the 
cream receiving area. 

b7 ill Cream stations rece1v1ng without processing 
facilities must have well maintained wood, linoleum , 
or other flooring material acceptable to the dairy 
commissioner. 

57 e. Hand wash sinks and double vat sinks or can steamers . 

~ f. Adequate supply of hot and cold running water. 

~ ~ Storage facilities for raw cream must be 3A approved 
standards, as defined in North Dakota Century Code section 
4-30-01, and must be constructed of stainless steel or 
other material as accepted by the dairy depatln•ent 
commissioner. 

~ 2. The cream receiving area must have trapped drains leading to 
an approved sewage disposal system. 

~ 3. A separate room for receiving and washing raw cream containers 
(i.e., cans) are is required if processing of ~ cream 
products is conducted in the same facility. 

4. Licensed cream stations must have a certified thermometer to 
check temperature of farm cream. 

5. Plants receiving farm separated cream may process only cream . 
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History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-25 
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7-03.1-06-02. 
unadulterated. 

CHAPTER 7-03.1-06 

Milk offered for sale must be wholesome and 

1. M±Hc lllttS"t be tested monthly by eithei the dhect Jdicioscopic 
eotmt or the standaid pl-ate 'C"'tt1'Tt -t-1:7 deteimine bacteiia 
COiip}i&JtCe. 

bas-ed 'OTl e i thei 'O'f 
lllttS"t be classified 
~t-est-s:-

'for bactezial esliiii&les 

Not ~ fiTe htmdied thousand per millilitei. 
Not ~ one million per millilitei. 

Milk offered for sale must meet · minimum United States 
department of agriculture standards. 

2. M±Hc lllttS"t be tested monthly 't-o deteLntine compliance wi:t+r the 
sosnalic eeTr coa1tl. BetexJAinalion o£ compliance 111'87 be by 
eithei 'O'f the folloMing methods:- the dhect IRicioscopic 
sosaatic eeTr 'C"'tt1'Tt- siJtgle sltip, electzonic soJnatic eeTr 
coantiny, optical sosnalic eeTr eoanting, menrbzaJte filtez 
deoxyzibonacleic ac-id sowatic eeTr counlistg, or screening 
t-e-sts 'O'f the \Hscons in Hast it is !fe.st-:- !fhe nr±lk lllttS"t ~ 
b-el-ow one million soJRatic ee±l-s per millilitei 'O'f nr±lk by the 
dixect aticzoscopic solhalic eeTr 'C"'tt1'Tt or b-el-ow nineteen on the 
\Hsconsin Mastitis !fe.st-:- ff the Wisconsin Mastitis Te-st ±s 
1:tS"e'd arrd the t-est e.<ceeds eighteen, then a confhiRatoiy dhect 
miczoscopic somatic eeTr 'C"'tt1'Tt lllttS"t be run 1:-o detethtine 
compliance. Effective July 1, 1993, the legal somatic cell 
count shall be seven hundred fifty thousand per milliliter . 

3. A producer's raw milk nn:rst shall be classified 'd'S undeigiade 
under warning when: 

a. Monthly bacteria counts by the direct microscopic clump 
cell count or standard plate count exceed one million~. 
Milk under warning because of exceeding a one mill i on 
bacteria count on two successive monthly tests, must be 
rejected from the market for a minimum of one mi lking. 

b. Two out of the last four monthly somatic cell counts 
exceed one million; seven hundred fifty thousand after 
July 1, 1993. Milk under warning because of somatic cell 
counts will result in a warning letter sent to the 
producer. No sooner than three days nor later than 
twenty-one days after the first warning letter, another 
sample must be taken and, if this test exceeds one 
million, the dairy commissioner shall reject the milk from 
the market. A producer will need three consecutive counts 
below the legal limit to regain full status. 
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c. The sediment content exceeds one and five-tenths or 
equivalent by the mixed sample method; milk under warning 
because of sediment content must be resampled· and tested 
between three and twenty-one days following notice of 
violation and if found to exceed one and fifty-hundredths 
milligrams by the mixed sampling method or equivalent must 
be rejected from the market. 

d. The brrl two driry facility inspections scoted be-l-ow 
eigltty five, or 

e7 The same inspection item has been debited consecutively on 
the last three dairy facility inspections, unless the farm 
score is ninety or above . Violations of the same 
inspection item on four consecutive facility inspections 
will result in action to suspend certification if score is 
below ninety, and maximum points are taken for each 
violation. 

M±lic classified 'd'S undetgtade because o£ bactetial quality on 
two saccessive uroiilhly tests, 1ft'ti"St be tejected from -tire 
Market. 

M±lic classified 'd'S undetgtade because o£ somatic eei± counts 
'llri'l± tesult 'in a wauting lettet ~ to tiTe ptoducet. N-o 
soo11er than three days JTOr Tat-e-r tttan t welt t y Olte days a-.ft-er 
-tire firrl warning lettet• anothet sa10ple 1ft'ti"St be t-aken and-; Tf 
tiT±s t-est e4<ceeds one w;ill ion, tiTe da-i-ry conunissionez -s+rarr 
teject tiTe nr±Ht 'fro1n -tire 111atket. 

M±lic classified as undezgt ade because O"'f sedinteJtt conleJtt 1ft'ti"St 
be tesampled and tested between three and twenty one days 
following notice o£ violation and tt found to exceed '01'11!! and 
fTfty hundredths ••illigraJRS by tiTe nrixed sampling liiethod 01:' 

equivalent 1ft'ti"St be tejected 'fro1n tiTe matket. 

M±lic classified 'd'S undetgtade because o£ inspection 'S'C'OT'e 01:' 

three consecuthre violations o£ an inspection ±t-ent; tt ~ 
cor 1 ec led w i lltist tltit ly days £rom be±ng classified attdez gz a de, 
'llri'l± z esall -in cet t ificat io1r be±ng suspeJtded. 

Reinstateaestl o-f cet tificatiou statas cannot be accomplislted 
tnTt-i% costditions leadistg to tiTe uttdezgzade status tnnre been 
cottected by evidence o£ eithet ~ tesults 01:' a satisfactoty 
inspectiost o£ -tire facility, a-s detezuiined by tiTe da-i-ry 
COIIUA1SS10hE1 • 

e. Reinstatement of certification status cannot be 
accomplished until conditions leading to the suspension 
have been corrected by evidence of either test results or 
a satisfactory inspection of the facility, as determined 
by the dairy commissioner. 
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4. Wholesomeness. Milk offered for sale must be tested monthly 
to determine sediment content. The sediment standard is: 

No. 1 

No. 2 

Not to exceed fifty-hundredths milligrams 
or equivalent 
Not to exceed one and fifty-hundredths 
milligrams or equivalent 

Note: All sediment tests must be by the mixed sample method, 
unless otherwise approved by the dairy commissioner. 

5. Volume requirement. The volume of milk in the bulk tank after 
the first milking must reach the agitator to such a level that 
adequate agitation of the milk is possible . Failure to 
produce adequate volumes on the first milking will result in 
suspension of a producer's certification to sell raw milk. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27, 4-30-31 

7-03.1-06-03. Water supply. 

1. The dairy facility water supply must be properly located, 
protected, and operated and must be of ample supply and safe 
for the cleaning of utensils and equipment. Rural farm water 
supplies approved by the state department of health and 
consolidated laboratories are acceptable. Wells constructed 
in compliance with state board of water well contractors and 
tested every three years by an approved laboratory and found 
to be satisfactory are acceptable. Other water supplies 
approved by the dairy commissioner and tested annually and 
found to be satisfactory are acceptable. All water sources 
must be tested following repairs or other disruptions to the 
water system and must be found satisfactory. All new water 
supplies to the dairy facilities must be in compliance with 
either the state department of health and consolidated 
laboratories requirements for rural water or the state board 
of water well contractors requirements for well construction . 

2. A sepatate handwashing facility Handwashing facilities, 
including soap, individual sanitary towels, and hot and cold 
water under pressure rith a mixing faucet, hand~ or 
washbasin must be provided. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 

7-03.1-06-04. Milk truck approach. The milk truck approach to 
the dairy facility must be such as to prevent excess mud and to allow 
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easy access to the milkroom. Farm animals may not have free access to 
the h-1rdc appxoaeh area milk loading area. The hoseport slab and milk 
loading area must be kept clean. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 

7-03.1-06-06. Hil~rouse or milkxoo• Milking facility 
requirements. All milking facilities selling manufacturing grade milk 
must comply with the current United States department of agriculture 
recommended guidelines for farms . 

-i-7 A Jrtilkltoase or milkt oont conveniently located ami px opezly 
cottslzucled, ligltted, ami 'entilaled 1ll'ti"St be ptovided for 
handling ami cooling nr±1ic ami for Mashing, handling, ami 
stozing ~ atensils ami equipment .. h±gtrt fixluzes ~ a 
bttlk tank 1ll'ti"St hoe co1tshucted o-f shattexptoof matetials. 

Ttre -fi-ooor o-f ~ building 
impezuious matex:ial ami gzaded 
Ttre waTl-s ami c e i1 ing s lfttt'St 
clezuted ma let ial , ami lll'ttS"t' be 

nn:rst hoe O'f COitCI ete or other 
to ptov ided propez draittage. 

hoe constructed o-f smooth, easily 
dusttight. 

3-7 lrH outside do-ors lll'ttS"t' hoe self closing, unless they 1tt"'e 

ptovided w±t+r tight fitting sczeen do-ors ti11!rt: open oatwazd or 
unless other effecti11e means 1tt"'e provided to prevent ~ 
enhance o-f flies. H a part o-f ~ ba-m or other building, 
~ milkltouse or milkz 0011 lfttt'St be partitioned, sex eened, ami 
sealed to prevent~ enhance o-f chrs-h flies, or todents . 
Soi:±d doors belMeett ~ milktooa ami milking area are tequi:red 
to hoe tight fitting ami self closing . 

~ Ttre 11tilkhouse or 1ailkr oom nn:rst hoe equipped w±t+r a wash and a 
ri'!Ts-eT&t constzucted o-f material approved by~ da-iry 
cotnmissioner; a atestsil racic:-r ami nr±1ic cooling facilities, ami 
lll'ttS"t' haTe an a de q a a t e s upp 1 'J o-f trot ami 'C'O'i:d wat-er ttrtder 
ptessuze for cleaning 'fYf ~milking equipment. 

5-;- ether pt odacts ftn1Y not hoe handled -in ~ milkr oo111 wiTiett W'O'U"hl 
hoe likely to contaminate lll"iHc7 or othetNise create a public 
health ltazaz d. 

6-:- Ttre ailkltoase 01:" awilkz ooa ami appuz lenasaces 1ll'tt'S"'t be kep-t- ere-an 
ami ~ o-f hash, animals' ami 'fowl-:-

7-7 Single setvice articles lll'ttS"t' hoe ptoperly stoted ami nray not hoe 
teased . 

&7 en±y pesticides apptoved for ttS"e"S -in tiTe milkroom w±t+r an 
estvizonwental pxotectiott ageJtCJ naJnbez nray be stozed i:n tire 
111 ilkr oom ami when tt'S'e"d anrst hoe tt'S'e"d -in ac cox dane e w±t+r i-abrl 
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instzactiohS 'SO a'S -to pzevettt COiil&Mih&tiOII O"f t+re ~ 
A1ttibioties and O"'titer aediciJtals may be slozed -%n t+re milkzooa 
Tf sto1ed ±n a S'a'fe Jiialtne1, i:-o 1TOt conta1ninate t+re llri-Hc supply 
or 1ITi:i:k coJtlact equiplllent . 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 

7-03 . 1-06-07. Utensils and equipment. Utensils and equipme11t 
12"S'e"d ±n t+re mil king and 1ITi:i:k handl ing ope 1 a t ions ill'tt'St ~ ±n g'O"'d 1 epa h , 
clean, and pxope1lg stoxed. Cleaning equipment ill'tt'St ~ ±n satisfacto1:y 
condition and pxopexl:y stoxed. A!± 1ITi:i:k contact suxfaces nnrst ~ -fre-e 
o£ llri-Hc and O"'titer tesidue buildup and III'U'S't ~ maintained ±n a sanitaxg 
condilioJt . H-i-He cotrtact sutfaces nnrst be washed, tiJtsed, dzaiJted, and 
slot ed -±n a satti tax y nl&JtllEt a-ft-er eaeb ttse and III'U'S't be sasti L ized 
immediately pr-i-or i:-o eaeb ttS'E'":" A!± utensils ami equipment nnrst complg 
w±t+r applicable 5lt saJtilazy slandatds a-s defined ±n Ncrtit Dakota Centuzy 
eode section 4 39 91. App1ooed da±ry cleanexs• sanitiz:exs, and bxushes 
nnrst be available ±n t+re nailkzoosra or adjacent appzoved slozage 1l'r'E"B'7 

Repealed effective April 1, 1993. 

History: Effective August +. +9&67 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55 . 1 
Law Implemented: N&ee 4 39 27 

7-03 . 1-06-07.1. Pesticides . Only pesticides approved for use i n 
the milkroom with an environmental protection agency number may be 
stored in the milkroom and when used must be used in accordance wi th 
label instructions so as to prevent contamination of the mil k. 
Antibiotics and other medicinals may be stored in the milkroom if stored 
in a safe manner to not contaminate the milk supply or milk contact 
equipment. No automatic pesticide dispensers are allowed. 

History: Effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55 . 1 
Law Implemented: NDCC 4-30-27 

7-03.1-06-08. Bulk milk. 

1. A bttHc nr.H:k tank that Jll'e"e"t-s 51\ sauitax :y standax ds as defined 
±n Ncrtit Bakota Centuxg &de section 4 39 91 fo-r constxuction 
nnrst ~ pxovided. H-i-He may 1TOt ~ stoxed ±n t+re milkxoom ±n 
anappzooed conlainezs or offezed fo-r "S"2ri:e -in '8117 uuappxoved 
containex. The tank wi 11 be equipped with an approved mi 1 k 
measuring device, and a conversion table to determine pounds 
[kilograms] will be in the milkroom. Milk above forty-f i ve 
degrees Fahrenheit [7.22 degrees Celsius] may not be offe r ed 
for sale or transported off of farms. 
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r.- fire b1riic 'hmk tllttS"t- be cleaned aft-er eaeh lll'i±k pickap and 
sanitized pr%or to tefilling ~ tank7 New tames llltt'S"t- be 
equipped wrt+r a tigJtl fitting, 5,\ sanitazy slandazdsJ as 
defined -nt North Bakula Oenlaty e'O"de section It 38 81, apptooed 
Tai:Te des ig1ae d ~ U"S'e on a bttlk tank7 Exist itag tanks llltt'S"t- be 
eqaipped wrt+r -311: sanilaty standatds, as defined -nt ~ 
Bakula OetttatJ eode seclioit 4 39 91, appzoved valves or O"'t+rer­
oalves acceptable -tv ~ da-iry COIIUR2SS10ilet. i{alves 1TO"t­
JesigJaed ~ cleanhtg in place cleatting lln2"St be t1!rken apart 
and hand cleaned and sanitized between m±l-k pickap and 
tefilliug. 

-3-7- M±iic -nt £arm bttlk tanks lln2"St be cooled to -forty degt ee s 
Fahtenheit t-lt-:-'f degtees Oelsias] OT hnrer withiu two iTottr"S 
aft-er 1nilking and maintained a-t- fotl7 five degzees Fahzenheit 
~ degtees Oelsias] OT f-ower tmt-±% tzansfetted to ~ 
ttauspotl t1mk7 and blended lll'i±k may 1TO"t- exceed fifty degtees 
Fahzenheit t+& degzees Celsius]. 
equipped w±t+r a thezaomelez accuzate t-o within pTa-$ or 1ll"intts 
two degtees Fahtenheit t+:-H degtees Oelsias]. M±iic may 1TO"t­
be ITeh:l 1 oJag e t tiTan 11 hae ty six iTottr"S on ~ £arm from ~ 
£-%rri- tnilkiug to pickup, except dazittg stoza zelated 
COild it iOiiS . A.ny t-'i1rre lll'i±ic ±s I EJIIO V ed -from ~ b1riic t1mk; the 
'hmk wnrst be completely emptied, washed, and sanitized prior 
to ~ JTerl dlilking. M±iic offeted ~ 'S"!d-e lln2"St be teiilooed 
'fro1ll the tank only tlat oaglt the tank m±l-k o al o e . 

"r7 The £arm bttlk tank nn:rst be ptopetly located 'fn the lllilkhoase 
OT eailkt oont ~ access to a-H areas ~ cleaning and 
set o icing. 'it may 1TO"t- be located OTer a f-1-oOT dra-in OT ttndeT 
a venlilatoz. 

57 2. A platform or slab constructed of concrete or other impervious 
material must be provided outside the milkhouse, properly 
centered under a suitable port opening in the wall for 
transferring milk from the bulk tank to the milk truck. On 
new construction, a m1n1mum of six-foot by six-foot 
[1.83-meter by 1.83-meter] slab is required. The port opening 
must be closed when not in use. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 

7-03.1-06-09. Milking area. 

+:- It milkhtg barn OT Milking patlot o-f adeqaate 'S"±re and 
azzangenteJtts lln2"St be pzovided ~ sanitat~ nrilki1tg opezatioJts. 

~ No sw±ne OT fowl- are pes: 111 itt ed -in any parl o-f -Hre 111 ilking 
are1l'7 
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T. The Milking area 1W'St be we-r% lighted and \lenlilaledJ and the 
floors and gullets -±n the nlilking area nn:t'St be constr acted 'O'f 
costcz e le or crt+rer impez v ioas matez ial, and nn:t'St be -%n g"'''d 
tepait. The nrilking &re1r.f ~ be ptolected -from pat licles 
£rom &re1r.f oats ide the m Hking fac Hit y . The WA"H:-s and 
ceilings nn:t'St be -±n g"'''d t epa it . The fac Hit y nn:t'St be kept 
clean. The ntanare llltt'St be temooed daTly and sloted 't-o pret~ent 
access -t-o the eows7 Repealed effective April 1, 1993. 

History: Effectioe August +. ~ 
General Authority: NBee 4 29 93, 4 29 84, 4 39 55 . 1 
Law Implemented: NBee 4 38 27 

7-03.1-06-10. Yard, loafing area, or premises. The facility must 
be kept clean. The manure must be removed daily and stored to prevent 
access to cows. The yard or loafing area must be of ample size to 
prevent overcrowding, must be drained to prevent forming of standing 
water pools, and must be kept clean. Manure must be spread daily or 
stored in an approved manner. Stacked or piled manure and manure packs 
in housing facilities must be spread prior to fly season each year 
(approxiwtately dune +5+. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 

7-03.1-06-11. Milking procedures . All milking procedures must 
comply with current United States department of agriculture recommended 
guidelines. 

+-:- AT% milking eows nnrst be kept clean. The uddet s and teats 
liiU"St be washed and ~ immediately befote milking w-ith a 
clean, daftrp eTcrth OT p-&p"e'r t"Owe±- tnoislened w-ith a sanitizing 
solution and ~ ~ &Hter sanitazy ttdder wash llielltods nray 
be appzoved by the da±ry couunissiostet . 

2--:- The tRilket • s ~ clothing llltt'St be clean. The milket 's h-ands 
llltt'S't be e:tean and ~ No pe z s 011 w-ith an i1rfec ted eat OT open 

S0'1:'e"S on the-ir hands OT arms may ntiTk eows OT I ra1 rdl e ntiTk OT 

1II"±%X conlainezs, utensils, or eqaipn;ent. 

T. H±iic £rom eows kmnnt 't-o be infected W'itit mastitis. tesidues 'O'f 
&Jtlibiotics or crt+rer dt uys, m-±i-k colllainiJtg pesticides or 
'O"lirer che11ical zesidues -±n excess 'O'f the established 'S"l1!te tn" 

fedezal li111its, OT ntiTk tt01It eows dazing the -first ninety six 
hottr-s 'A'ft-er fz e s hen ing ( co 1 o s tz otn ) llltt'St be milked -l-ast OT W'itit 
sepazate equiptnent and llltt'St be excluded £rom the matket . . 

.rr-:- H±iic stools. suzcingles, and antikickets llltt'St be kept erean 
and ptopezly stated. 
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5-:- &trrty opezaliotts wray m7t' be condacled iiNJiediately befoze or 
datilig aailkittg. Stzong flavozed reeds are i:o be fed a-f-ter 
ailkhtg. 

6-:- ConceJtlz ales and feed-; ±f s loz ed ±rt -t+re building, 1llti'S"'t' be kevt' 
i:n a tightly co•ezed box or b-irr.-

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 

7-03.1-06-12. 
inspection. 

Inspection procedures and enforcement - Farm 

1. Farms scoring ninety tNo ninety or higher on farm inspections7 
w±t+r aiT violations on -t+re pzeceding inspectiost coxzected, 
must be inspected at a frequency of every four to six months. 

2. Farms scoring between ninety one eighty-nine and eighty five• 
w±t+r aiT violatiosts on tiTt!' pzeceding inspections cozzeeted, 
eighty must be inspected at a frequency of every sixty to one 
hundred twenty days. 

3. Far1lrs scoz ing be-i-ow eighty fhte, or -f1lrwrs w±t+r two successive 
violations, lll'ttrl be teinspected 
foat teen t'O ~f..,.ot~""t...,ytr-lf:..Oi..,o..,.e days-:­

equipment cleaning or cooling 
within thirty days. 

at a fteqaency o-f eT"eTY 
Farms under warning or with 

problems will be inspected 

4. Items for which the dairy commissioner has established a 
compliance deadline are exempted from further action until the 
deadline has expired. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27, 4-30-28 
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7-03.1-07-01. 
milking facilities. 

CHAPTER 7-03.1-07 

General requirements for the certification of new 

1. All dairy farms wishing to sell milk shall make application 
for farm certification pursuant to North Dakota Century Code 
section 4-30-28. No dairy farm may sell milk or cream without 
state certification. 

2. Application must be made by letter to the office of the state 
dairy commissioner, state capitol, Bismarck, North Dakota, at 
least twelve days before inspection of facilities and premises 
by the state dairy department. 

3. A set of plans containing information on the dairy farm, 
milking facility, and milking equipment must be submitted to 
the dairy commissioner for new dairy facilities or prior to 
major changes in existing facilities. This information must 
be provided by the dairy producer and accepted by the da i ry 
commissioner prior to the start of any improvements. 

4. A facility inspection must be conducted and a water sample 
taken as a requirement for certification. Satisfactory 
results from both these items will result in the posting of an 
inspection sheet which represents certification of that 
facility to sell milk in the state of North Dakota. 

5. The inspection sheet must be prominently posted on the 
premises and is prima facie evidence in all proceedings by and 
before the dairy commissioner for compliance of premises and 
facilities with all the provisions of North Dakota Century 
Code chapter 4-30. 

6 . Dairy farm facilities will be certified according to approved 
uses as: 

a . Grade A - A production unit that is certified by the dairy 
department to meet state production practices as required 
by North Dakota Century Code section 4-30-36 . 

b. Manufacturing grade -A production unit that is certified 
by the dairy department to meet state production 
requirements as required by North Dakota Century Code 
section 4-30-27 . 

c. Cream grade - A production unit that is certified by the 
dairy department to meet state production requirements as 
required by North Dakota Century Code section 4-30-21 . 
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7. Certification is continuous unless suspended or revoked and is 
not transferable. 

8. Any dairy facility temporarily not in use during a normally 
scheduled inspection is required to be recertified prior to 
the start of raw milk or ereaa sare production. 

9. All certified producers 
the dairy commissioner. 
producer, bulk hauler, 
dairy department. 

will be assigned a producer number by 
This number must be used by the 
and plant when communicating with the 

History: Effective August 1, 1986 ; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-28 

7-03.1-07-02. 
milking facilities. 

Special requirements for the certification of new 

1. Grade A milk farm. 

a. The wa-t:er supplg IIIU"S't be tested by an approved ~ wa-t:er 
testing laboratory ami -fottm:l to contain Tes-s ttnm one 
colifouc per cuilliliter o-f wa-t:er by ttre membrane filter 
method, or i"e"S"S ttnm two ami two tenths coliforas per 
Milliliter o-f wa-t:er Tf tested by ttre III'O'St probable number 
iiielhod, a souzce "from wtrie+t ttre supply has 
-ror municipal or rttr"6't wa-t:er s upp 1 9 

been approved 
by ttre ~ 

depazlment crf health, a w-e+% consltucted -in compliattce 
w±th North Bakula bo-ard o-f wa-t:er weH cotrtr actors 
r equ h em en t s -ror W'd"t-er weiTs -ror do aces tic ttS'e"f" or -ror 
existing weTl-s th-a-t are o-f approved construction, a p-tt 
th-a-t 1ft'e"e"'t-s ttre followiJtg 1111h1JIIUM zequizements ±s 
ac c ep tab 1 e :- .:.:.W7a-i-t7-e '-r _s::...u'7lp~p.:....l'-"y'--....:a.:....n....:d:.__.:....f_;;:a....:c.:....i -'-1-'-i .;:_t..:..i ..::..e ..::..s ---'m.:....u::...s::....t.;:__:_m='-'e;:_e:;_t:_....:a.:....l--:::1 
pasteurized milk ordinance requirements at time of 
certification. 

(1) Wrlh IIIU"S't be watertight ami extend abo'\re ground 
su1face a miJtiaRusu o-f 'rix incites [15.24 cenlitnelexs]. 
Water supply must meet the requirements of the North 
Dakota board of water well contractors and state 
department of health and consolidated laboratories, 
division of water supply and pollution control at 
time of certification . 

(2) A coJtczete ~ slopiitg to an extexnally discltazgiatg 
dra±n or ~ equipped w±th 'sttillP discharging to ttre 
surface ±s required. Or a supply which has been 
approved for municipal or rural water supply by the 
state department of health and conso1idated 
laboratories. 
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( 3) AH- pttWrp"S located ±n the p-±t ~ b-e JNOUitled a 
Jllinbnum c-f twel"Ve inches [39.48 ain:rve 
the £Toor oT the ~ Pro erl constructed wells 
must be located at least fifty feet 15.24 meters 
from privy pits, cesspools, septic tanks, absorption 
fields, sewers, barnyards, feedlots, high water marks 
of lakes, streams, sloughs, ponds, etc. 

(4) A watezlight o"Vezlapping 'C'O"\f"e'r ±s zequized on the 
~ Fifty feet is the distance requirement with 
favorable soil conditions, with a properly 
constructed well. The dairy commissioner may require 
more than fifty feet [15.24 meters] when soil 
conditions are unknown or the nature of contaminant 
or toxic chemical wastes in the area. 

(5) Wells must be at least ten feet [3.01 meters] from 
any basement. 

(6) One hundred fifty feet [45 .72 meters] from 
underground manure storage, chemical or fertilizer 
storage, or chemical preparation area. 

(7) Hydrants must be ten feet [3.01 meters] or more away 
from well. 

(8) Well site may not be subject to flooding and should 
be graded to facilitate the rapid drainage of surface 
water . 

(9) The grade must be sloped away from the well to divert 
surface water. The area must be filled, if 
necessary, graded, and maintained to prevent the 
accumulation or retention of surface water within 
fifty feet [15.24 meters] of the well in all 
directions. 

(10) For a well on a hillside, adequate intercepting 
ditches shall be constructed on the u hill side of 
the well to kee runoff at least fifty feet 15.24 
meters] away from it in all directions. 

unit for all ground water 
less than twelve inches 

above the final round elevation 
or pumphouse floor. 

(12) Pit wells, buried well seals, and sand point wells 
are not acceptable for grade A certification. 

A £arm 'S'C'O're oT nine l:Y 01."' be llez by a da-±ry depaz tment 
at the t-i1lre the ceztification inspection -i-s 

conducted -i-s zequhed and aH the following llnl'S"t b-e nret:-
iJtspecloz 
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+++ ldi: consltuetion tequiteMents haTe been fountt ±n 
coMpliaJtce or an acceptable date agteed to for 
coapl iattce . 

~ ldi: 1II'±Hc contact equipnaent and ttlettsils 1ll'trS'-t' 1ft'e"e"'t 51ft 
sastilaty staJtdatds, as defitted ±n Nort+r Bakota 
Cestluzy 6cde section 4 39 91, constzuctiott or cooling 
zequizeaenlst pzovided &It sanilatJ standazds, 1!I"S 

defined ±n Nort+r Bakota Gentut:y 6'0"de section 4 39 91, 
haTe been adopted. 

cextificalion .. 

b. Temporary certifications will not be issued for grade A 
farms. Only farms that have met all mi nimum requirements 
for grade A will be certified. 

c . The farm bulk tank must be empty at the time of 
certification. 

d . Hoseport must be installed in an exterior outside 
mi 1 khouse we 11 . 

e. must be at least a six-foot by six-foot 
1.83-meter cement slab centered under the 

f . Mi l khouse must have a direct door to the exter i or. 
Haulers must not have to go into milking area or an i mal 
housing area to get to the milkhouse. 

g. No light fixtures or vents over bulk tanks. 

h. Handwashing facilities must be in the milkhouse . Hand 
sinks must be of lavatory fixture style and at least 
twenty-four inches [60.96 centimeters] away from wash vats 
or have splash board of sufficient size to prevent 
contamination of double vat . Two compartment wash vats 
must be stainless steel. 

i . Light must be provided to properly inspect interior of 
bulk tanks. 

j . Livestock or fowl may not have access to truck approach 
(driveway) or loading area. 

k. Hot water heater capacity must be adequate to do a good 
job of cleaning the equipment. 

2 . Manufacturing grade milk farm. Manufacturing grade milk farms 
shall meet all requirements of the United States department of 
agriculture minimum standards minimum standards. 
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a7 Water supply has been tested and found safe by a 
state-approved water testing laboratory. 

177 The farm has obtained a minimum ~ o-f ninety tm ±t-s 
cettificalion inspectiou and rlT the folloMiug are llr'e"t:-

f+7 ldT construction requi1ements are ±n compliance or a 
salisfacloty compliance dzrt:-e has been agzeed to-:-

-E-27- ldT 1n'±Ht c out act and coo 1 ing e q t1 ipnten t lft'e'e""t-s the 
requirements -fo-r maJrufactuxing 1n'±Ht production. 

~ €ream grade fatms . 

-. The water supply has been ii!Spected and fottm:l -in 
compliance rith 'S't-ate water codes, C"r tested and fottm:l t"O 

b-e a 'S"S"fe water sapply put saaut t"O the 'S't-ate depat tmeut o-f 
health gaidelines. 

177 The farm has been ii!Spected and fottm:l t"O b-e -in adeqaate 
coJnpliance to assure the production, handling, and stoxage 
o-f a 'S"S"fe and Mholesome cream sapply. 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-28 

7-03.1-07-03. Rejection of certification and appeal. 

1. Should the inspection determine that deficiencies exist wh i ch 
prevent certification of the farm, the farm may not be 
certified. 

2. The producer shall correct all deficiencies prior to 
requesting a reinspection. 

3. A dairy producer denied certification may appeal that decis i on 
to the dairy commissioner within thirty days of the denial , by 
requesting, in writing, a hearing. Upon rece i pt of the 
request for a hearing, the dairy commissioner shall convene a 
hearing as soon as possible, but not later than fifteen days 
after receiving the request. All interested parties must be 
given notice to attend the hearing. Notice may be oral notice 
if time does not allow for written notice. The hearing must 
otherwise be in accordance with North Dakota Century Code 
chapter 28-32. The d-a-±ry connnissiouez hearing officer shall 
issue a written decision including findings and conclusions in 
regard to certification, if certification is denied . 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-28 
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CHAPTER 7-03.1-08 

7-03.1-08-01. Transfer procedures. 

1. Dairy producers must meet minimum quality and inspection 
standards to be eligible to sell their milk. To ensure that 
this regulation is effective, all current dairy producers who 
want to transfer between plants shall make application to the 
dairy commissioner for authority to transfer. The application 
must be made on forms provided by the dairy commissioner. 

2. Upon receipt of an application, the dairy commissioner shall 
examine the inspection and milk quality records of that 
producer. If the producer•s records indicate that the 
producer meets minimum milk quality standards for the 
respective grade of milk being sold and the producer is under 
no suspension or suspension warning, the dairy commissioner 
shall immediately approve the transfer application and mail a 
copy to the dairy producer and plants involved. Should the 
producer•s records leave doubt about whether minimum standards 
are met, the dairy commissioner shall immediately order a 
sample of milk be taken or an inspection of the dairy 
facility, or both, to determine compliance. If said 
inspection Entini111un• 'S"C''T'e of eighty fhe -fC'r' manufacturing 
~and ninety -fC'r' ~fir. requixed) and milk quality tests 
conclude that the producer meets minimum standards, the dairy 
commissioner shall immediately approve the transfer and notify 
the interested parties. 

3. In all cases, the dairy commissioner shall approve or 
disapprove the application to transfer in writing, within 
seven days. The transfer is effective, if approved, no sooner 
than fourteen days after receipt of the application by the 
dairy commissioner. 

4. No transfer may be approved while a producer is under a 
warning of intent to suspend for failure to meet any minimum 
quality standard for raw milk offered for sale. 

5. Upon written request of the dairy producer, within thirty days 
of the denial of a transfer request, the dairy commissioner 
shall convene a hearing, within fifteen days of receiving the 
written request, to determine the circumstances of the 
disputed transfer and whether the denial is proper. The 
hearing must otherwise be in accordance with North Dakota 
Century Code chapter 28-32. The dairy commissioner shall 
issue written findings and conclusions from the hearing if 
transfer is denied. 

6. If a producer wishes to stay with the producer•s current milk 
buyer before the approved transfer date, the producer may 
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notify the dairy commissioner to rescind the transfer. The 
producer must notify the companies involved that the transfer 
was rescinded. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-23 
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CHAPTER 7-03.1-09 

7-03.1-09-01. Chemical, physical, bacteriological, and 
temperature standards. The following chemical, physical, 
bacteriological, and temperature standards apply to milk and milk 
products standards of identity and qualityr, and at a minimum must meet 
the standards established by the United States department of agriculture 
and the pasturized milk ordinance. 

1. Commingled grade 
A raw milk for 
pasteurization 

exceed 

2. Grade A 
pasteurized 
milk and milk 
products 

Temperature Milk must be received 
and maintained not to 
exceed ~ 
forty-five degrees 
Fahrenheit [+& Z degrees 
Celsius) while in 
storage. 

Bacterial limit .... Not to exceed three 
hundred thousand per 
milliliter prior to 
pasteurization. 

~rtibiotics Drugs ... Not to equal or 

sixteen millimeter 
zone with the Bacillus 
Sterothermophilus disc 
assay method or a 
positive confirmation 
on a food and drug 
administration approved 
test. 

Temperature ...... Cooled to forty-five 
degrees Fahrenheit 
[7 degrees Celsius] or 
less and maintained 
thereat. 

Bacterial limit .... Twenty thousand per 
milliliter. 

Coliform Not to exceed ten per 
milliliterr provided that, 
in the case of bulk milk 
transport tank shipments, 
it shall not exceed one 
hundred per milliliter. 

Phosphatase ...... Less than one microgram 
per milliliter by the 
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3. Grade A 
pasteurized 
condensed milk. 

4. Grade A nonfat 
dry milk. 

Scharer Rapid Method or 
equivalent. 

~•tibioties Drugs . . . No zone greater than 
or equal to sixteen 
millimeters with the 
Bacillus Sterothermophilus 
disc assay method or a 
positive confirmatory-
on a food and drug 
administration approved 
test. 

Temperature ....... Cooled to forty-five 
degrees Fahrenheit 
[7 degrees Celsius] or 
less and maintained at 
that level unless drying 
is commenced immediately 
after condensing. 

Bacterial limit .... Not to exceed thirty 
thousand per gram. 

Co 1 iform limit Not to exceed ten per 
gram. 

~rtibioties Drugs ... No zone greater than 
or equal to sixteen 
millimeters with the 
Bacillus Sterothermophilus 
disc assay method or a 
positive confirmatory-
on a food and drug 
administration approved 
test. 

Phosphatase ...... Less than one microgram 
per milliliter by the 
Scharer Rapid Method or 
equivalent. 

Not more than: 
Butterfat 

Moisture 
Titratable acidity 
So 1 ubil i ty index 

Bacterial estimate 
Coliform ..... 
Scorched particles 

disc B ..... 
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One and twenty-five­
hundredths percent. 
Four percent. 
Fifteen-hundredths percent. 
One and twenty-five­
hundredths milliliters. 
Thirty thousand per gram. 
Ten per gram. 

Fifteen per gram. 



5. Grade A whey 
for condensing 

6. Grade A 
pasteurized 
condensed whey 

kxtibiotics Drugs . . No zone greater than 
or equal to sixteen 
millimeters with the 
Bacillus Sterothermophilus 
disc assay method or a 
positive confirmatory-
on a food and drug 
administration approved 
test. 

Temperature ..... Maintained at a 
temperature of forty-five 
degrees Fahrenheit 
[7 degrees Celsius] or 
less, or one hundred 
forty-five degrees 
Fahrenheit [63 degrees 
Celsius] or greater 
except for acid-type whey 
with a titratable acidity 
of forty-hundredths 
percent or above or a 
pH of four and sixty­
hundredths or below. 

kxtibiotics Drugs . . . No zone greater than 
or equal to sixteen 
millimeters with the 
Bacillus Sterothermophilus 
disc assay method or a 
positive confirmatory-
on a food and drug 
administration approved 
test. 

Temperature . . . . . . Cooled to forty-five 
degrees Fahrenheit 
[7 degrees Celsius] or less 
during crystallization, 
within eighteen hours of 
condensing. 

Bacterial limit .... Not to exceed thirty 
thousand per gram. 

Coliform limit 

ktlibiolics Drugs 
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Not to exceed ten per 
gram. 

No zone greater than 
or equal to sixteen 
millimeters with the 
Bacillus Sterothermophilus 
disc assay method or a 



7. Grade A 
dry whey 

8. US Extra grade 
dry buttermilk 

positive confirmatory 
on a food and drug 
administration approved 
test. 

Phosphatase ...... Less than one microgram 
per milliliter by the 
Scharer Rapid Method or 
equivalent. 

Bacterial limit .... Not to exceed thirty 
thousand per gram. 

Coliform limit ..... Not to exceed ten per 
gram. 

Antibiotics Drugs 

Bacterial estimate 

No zone greater than 
or equal to sixteen 
millimeters with the 
Baci 11 us Sterothermophil us 
disc assay method or a 
positive confirmatory-
on a food and drug 
administration approved 
test. 

Not more than fifty 
thousand per gram. 

Butterfat ....... Not less than four and 
fifty-hundredths percent. 

Moisture 

Scorched particle 
content . . . . 

So 1 ubil i ty index 

Titratable acidity 
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Not more than four 
percent. 

Not more than fifteen 
milligrams for the spray 
process and twenty-two 
and fifty-hundredths 
milligrams for the roller 
process. 

Not more than one and 
twenty-five hundredths 
milliliters for the spray 
process and fifteen 
milliliters for the 
ro 11 er process. 

Not less than 
ten-hundredths percent; 
not more than 



9. US Standard 
grade dry 
buttermilk 

10. US Extra grade 
whole milk 

Bacterial estimate 

eighteen-hundredths 
percent. 

Not more than two hundred 
thousand per gram. 

Butterfat ....... Not less than four and 
fifty-hundredths percent. 

Moisture 

Scorched particle 
content . . . . 

Solubility index 

Titratable acidity 

Bacterial estimate 

Coliform estimate . 

Milkfat ..... 

Moisture 

Scorched particle 
content .... 
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Not more than five percent. 

Not more than twenty-two 
and fifty-hundredths 
milligrams for the spray 
process and thirty-two 
and fifty-hundredths 
milligrams for the roller 
process. 

Not more than two 
milliliters for the spray 
process and fifteen 
milliliters for the 
roller process. 

Not less than 
ten-hundredths percent; 
not more than 
twenty-hundredths percent. 

Not more than fifty 
thousand per gram standard 
plate count. 

Not more than ten per gram. 

Not less than twenty-six 
percent, but not greater 
than forty percent. 

Not more than four and 
fifty-hundredths percent 
(as determined by weight 
of moisture on a milk 
solids not fat basis). 

Not more than fifteen 
milligrams for spray 
process and twenty-two and 
fifty-hundredths milligrams 



11. US Standard 
grade dry 
whole milk 

So 1 ubil i ty index 

Bacterial estimate 

Coliform estimate 

Mil kfat . . . 

Moisture 

Scorched particle 
content .... 

So 1 ubil i ty index 

for roller process. 

Not·more than one 
milliliter for spray 
process, and fifteen 
milliliters for roller 
process. 

Not more than one hundred 
thousand per gram standard 
plate. 

Not more than ten per 
gram. 

Not less than twenty-six 
percent, but not greater 
than forty percent. 

Not more than five percent 
(as determined by weight 
of moisture on a milk 
solids not fat basis). 

Not more than twenty-two 
and fifty-hundredths 
milligrams for spray 
process and thirty-two 
and fifty-hundredths 
milligrams for roller 
process. 

Not more than one 
and fifty-hundredths 
millimeters for spray 
process, and fifteen 
milliliters for roller 
process. 

12. US Extra grade Bacterial estimate Not more than fifty 
thousand per gram standard 
plate count. 

fat dry milk 
(Roller Process) 

Butterfat . . . . . . . Not more than one and 
twenty-five-hundredths 
percent. 

Moisture 

Scorched particle 
content .... 
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Not more than four percent. 

Not more than twenty-two 
and fifty-hundredths 



Solubility index 

Titratable acidity 

mi 11 i grams. 

Not more than fifteen 
mi 11 i 1 i ters. 

Not more than fifteen­
hundredths percent. 

13. US Standard Bacterial estimate Not more than one hundred 
thousand per gram 
standard plate count. 

grade nonfat 
dry milk 
(Roller Process) 

14. US Extra grade 
instant nonfat 
dry milk 

Butterfat . . . . . . . Not more than one and 
fifty-hundredths percent. 

Moisture 

Scorched particle 
content .... 

Solubility index 

Titratable acidity 

Bacterial estimate 

Coliform count 

Not more than five percent. 

Not more than thirty-two 
and fifty-hundredths 
milligrams. 

Not more than fifteen 
mi 11 i1 i ters. 

Not more than seventeen­
hundredths percent. 

Not more than thirty 
thousand per gram standard 
plate count. 

Not more than ten per 
gram. 

Milkfat ........ Not more than one and 
twenty-five-hundredths 
percent. 

Moisture 

Scorched particle 
content . 

Solubility index 

Titratable acidity 

Oispersibility 
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Not more than four and 
fifty-hundredths percent. 

Not more than fifteen 
milligrams. 

Not more than one 
milliliters. 

Not more than fifteen­
hundredths percent. 

Not less than eighty-five 



15. US Extra grade 
fat dry mi 1 k 
(Spray Process) 

Bacterial estimate 

percent. 

Not more than fifty 
thousand per gram standard 
plate count. 

Butterfat . Not more than one and 
twenty-five-hundredths 
percent. 

Moisture 

Scorched particle 
content . 

So 1 ubil i ty index 

Titratable acidity 

Not more than four percent. 

Not more than fifteen 
mi 11 i grams. 

Not more than one and 
twenty-hundredths 
milliliters except that 
product classified as 
US High Heat may have 
more than two milliliters. 

Not more than fifteen­
hundredths percent. 

16. US Standard grade Bacterial estimate 
nonfat dry milk 

Not more than one hundred 
thousand per gram standard 
plate count. (Spray Process) 

17. US Extra grade 
dry whey 

Butterfat . . . . . . . Not more than one and 
fifty-hundredths percent. 

Moisture 

Scorched particle 
content . . . . 

So 1 ubil i ty index 

Titratable acidity 

Bacterial estimate 
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Not more than five percent. 

Not more than twenty-two 
and fifty-hundredths 
milligrams. 

Not more than two 
milliliters except that 
product classified as 
US High Heat may have not 
more than two and fifty­
hundredths milliliters. 

Not more than seventeen­
hundredths percent. 

Not more than fifty 
thousand per gram standard 
plate count. 



18. Butter 

19. Whipped butter 

Coliform 

Milkfat . 

Moisture 

Not more than ten per gram. 

Not more than one and 
fifty-hundredths percent. 

Not more than five percent. 

Proteolytic count not more than one hundred per gram. 
Yeast and mold not more than twenty per gram. 
Coliform count not more than ten per gram. 

Proteolytic count not more than one hundred per gram. 
Yeast and mold not more than twenty per gram. Coliorm 
count not more than ten per gram. Eterococci not more 
than ten per gram. 

Requests for standards of identity of products not previously defined, 
must be made in writing to the dairy commissioner who is responsible for 
developing the standards of identity for the product in question. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
law Implemented: NDCC 4-30-35, 4-30-36 

7-03.1-09-02. Enforcement procedures. 

1. Whenever three of the last five consecutive bacteria, somatic 
eerr temperature, or coliform counts exceed the standards of 
seetiott 7 83.1 89 81, the pasteurized milk ordinance or United 
States department of agriculture, immediate suspension of the 
permit for the plant processing the product in violation will 
occur. 

2. Whenever any phosphatase test is positive, an investigation to 
determine the cause must be made by the dairy commissioner and 
the product in question may not be offered for sale until the 
investigation determines the cause of the problem. 

3. Whenever any antibiotic drug or pesticide test results in a 
level exceeding the limits established ±n sectiott ? 83.1 89 81 
by the food and drug administration or environmental 
protection agency, the product in question must be removed 
from the market and an investigation to determine the cause of 
the problem must be made by the dairy commissioner. The milk 
product in question may not be offered for sale until the 
cause of the problem has been determined. 

4. Raw milk cheese is not permitted to be processed or sold in 
North Dakota. All milk to be used for cheese processing must 
be heat treated or asteurized: Heat treatin at one hundred 
fort -seven de rees Fahrenheit 63.89 de rees Celsius for 
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History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-35, 4-30-36, 4-30-56 
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CHAPTER 7-03.1-10 

7-03.1-10-01. Standards for the composition of milk products and 
certain nonmilkfat products. The standards for the composition of milk 
products and certain nonmilkfat products are attached in tabular form as 
appendix to this chapter. The minimum standards shall comply with those 
standards set by the food and drug administration or the United States 
department of agriculture. 

History: Effective August 1, 1986; amended effective July 1, 1991i 
April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-35, 4-30-36 
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PilODUCT 

AO;:l : TIONAL 

1. Whole ailk 

· L :a rni lis 

U si l~ 

ih- I.e..., Fat: Milk 

I 

ST~ND~RDS FOR THE COMPOSITION OF MI LA 
PRODUCTS ~NO CERTAIN NOHHILKFAT PRODUCTS 

(A~pendix) 

MOISTURE CONTENT 
KILIFAT CONTENT NOT MORE THAN 

- -- - ---

MILlt SOLiDS 
NOT LESS THAN 

lHBCELLANEOUS 
REQUIREMENTS 

~ Hu.:. t2t~l ~ . tf. [ . I Solids 
I •Must be in com~liance witt. I 

!Ational rood Labeling Laws 3.25l 8.5.!_ AD~ FDA Btguirements I 
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ee••tse~ener. I 
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0\ 
~ 

PRODUCT 

3. Skim milk 

4. Acidified or 
Cultured 
Milk 

5. Low fat 
Acidified or 
Cultu-red 
Milk 

6 . Skim 
Acidified or 
Cultured 
Milk 

7. Half and 
half 

8. Sour half 
and half 

9. Dry cream 

10. Heavy cream 

11. Light cream 

t2. Light 
Whipping 
Cream 

MOISTURE CONTENT 
MILKFAT CONTENT NOT MORE THAN 

MILK SOLIDS 
NOT LESS THAN 

Hin.:.. MIDL.. Total ~.N.[. 

~oli~~ 

0.5\ 8.5* 

3.25\ 8.5* 

0.5\ 2.0\ 8.5* 

0.5\ 8 . 5* 

10.5\ 18.0\ 

10.5\ 18.0\ 

40.0\ 75.0\ 5.0\ 

36.0\ 

18.0\ - 30.0\ 

30.0\ I 36.0\ I I I I 

MISCELLANEOUS 
REQUIREMENTS 

*Must be in comEliance with 
National Food Labeling Laws 
and FDA Resuirements 
Same requirements as low fat 

Not less than .5\ acidity 
expressed as Lactic Acid 

Not less than .5\ acidity 
expressed as Lactic Acid 

Not less than .5\ acidity 
expressed as Lactic Acid 

Not less than .5\ acidity 
expressed as Lactic Acid 

·I 
I 
I . 
I 
II 
il 
I 

I 

I 

. 
I 
I 

-. 



0'\ 
tTl 

r 

PRODUCT 

13. Sour cream 

14. Acidified 
Sour Cream 

15. Yogurt 

16. Low Fat 
Yogurt 

17. Non Fat 
Yogurt 

18. Frozen 
Yogurt 

MOISTURE CONTENT 
MILKFAT CONTENT NOT MORE THAN 

MILK SOLIDS 
NOT LESS THAN 

MISCELLANEOUS 
REQUIREMENTS 

I 

~ ~ Total ~·M·f· I Solids 

When the food is characterized 
18.0\ by the addition of bulky 

flavoring ingredients, the 
weight ot the milkfat is ~ot 
less than 18\ of the remainder 
obtained by subtracting the 
weight of such optional I 
ingredients from the weight of ~ 
the food. In no case does the I 
food contain less than 14.4% 
milkfat. I 

18.0\ Same as above, but also add I not less than .5\ acidity 
expressed as Lactic Acid. 

3.25\ 8.5* •Must be in comEliance with 
1\ Hational Food Labeling Laws 

and FDA Re*uirements. II Not less t an 1.9\ acidity 
II expressed as Lactic Acid. 

0.5\ 2.0\ ~ Not less than 0.9\ acidity 
expressed as Lactic Acid . 

Not less than 0.9\ acidi~y 
expressed as Lactic Acid. 

! Not less than 0.9\ acidity I 

i expressed as Lactic Acid. 
-' 
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PRODUCT 

19. Frozen 
Yogurt 
Mixes 

20. Egg No<;; 

21. Dry Curd 
Cottage 
Cheese 

22. Creamed 
Cottage 
Cheese 

23. Low Fat 
Partially 
Creamed 
Cottage 
Cheese 

MOISTURE CONTENT 
MILKFAT CONTENT NOT MORE THAN 

MILK SOLIDS 
NOT LESS THAN 

MISCELLANEOUS 
REQUIREMENTS 

Hifu. IWL.. ~ot~l ~~H·f· 
Solids 

Not less than 0.9\ acidity 
expressed as Lactic Acid. 

6.0\ 8.5* *Must be in cQmUliAn~~ witb 
Hational [ood Labeling L~H~ 
an~ [Q6 B~g~i~~m~nt~. 
Not less than 1\ egg yolk 
solids. 

Calcium Chloride may be added 
0.5\ 80.0\ in a quantity of not more than 

0.2\ calculated as Anhydrous 
Calcium Chloride of the weight 
of the mix. 

4.0\ 80.0\ 

Legal if properly labele~"Low 
Fat" Cottage Cheese. 2\ 

0.5\ 2.0\ 82.5\ butterfat required on the 
label. 

I 

l 
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PRODUCT 

CONCENTRATED 
MILK PRODUCTS 

24. Evaporated 
Milk and 
Concentrated 
Milk 

I 2s. Plain 
Condensed 
Ski:t Milk 
Evaporated & 
Concentrated 

26. sweetened 
Condensed 
Whole Milk 

27. Sweetened 
Condensed 
Skim Milk 

28. Whole Milk 
Powder or 
Cry Whole 
Milk 

29. Skim Milk 
Po\o/der, Dry 
Skim Milk or 
Non Fat Dry 
Milk 

MOISTURE CONTENT 
MILXFAT CONTENT NOT MORE THAN 

MILK SOLIDS 
NOT LESS THAN 

HilL. l:WU. Total ~.l:f.[. 

~2li~§ 

MISCELLANEOUS 
REQUIREMENTS 

If Vitamin D is added, at 
7.5t 25.5\ least 25 USP units Eer fluid 

ounce must be added. 

o.5t 20.0\ 

8.0\ 28.0\ 

0.5\ 24.0\ 

Max. Moisture --
26.0l 40.0t 5.0\ premium grade 2.25\ 

extra grade 2.50\ 
standard grade 3.00\ 

Extra Extra grade 
grade 4.0\ 
1-~:a 

Stand. Standard 
grade grade ,. 
1. 5\ 5.0\ 

i 

I 
I 
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PRODUCT 

)2. Ice Milk -
Plain 

Ice Milk -
Fruit, Nut, 
or Chocolate 
and Bulky 
1-'lavors 

)) . Sherbet 

).\. Frozen 
Custard 

)5. Egg Yolks 

MOISTUR~ CONTENT 
MILKPAT CONTENT NOT MORE THAN 

MILK SOLIDS 
NOT LESS THAN 

H.i.Iu. HA.L. Total ~·H·f:z 
Solids 

2.0\ 7.0\ 11.0\ 

6.0\ 
min. 

1.0\ 2.0\ 5.0\ 
Max. 

10.0\ 20.0\ 

1.4\ 

MISCELLANEOUS 
REQUIREMENTS 

Not more than 0.5\ stabilize~ 
(Max. 0.2\ emulsifier) 
Not less than 4.5 lbs. per 
gallon 
Not less than 1.3 lbs. fcod 
solids per gallon 

Same as above 

Hinimua Acid .35\ -
weight/gallon 
6.01 

0.5\ stabilizer -
weight/gallon 
4.51 food solids per gallon 
1.61 
Flavors - same as for i c e 
cream with fruit, nuts 

Per 90 pounds 

II 
jl 

II 
ij 

I 

I 

I 
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7-03.1-11-01. 
regulations. 

CHAPTER 7-03.1-11 

Frozen desserts Manufacturers and processors 

1. For the purposes of this chapter, frozen desserts include ice 
cream, ice milk, sherbet, soft serve, and any frozen dessert 
or ice cream mix containing dairy products. 

2. Licenses are required for any frozen dessert or soft serve 
processor that packages, freezes, or adds flavors to ice cream 
mix. Establishments taking the product directly from the mix 
freezer and delivering it directly to the ultimate consumer 
are exempt from licensing. 

3. All frozen dessert processors must be inspected once each six 
months at the direction of the dairy commissioner. 

4. All new equipment utilized by frozen dessert processors must 
comply with 3A sanitary standards as defined in North Dakota 
Century Code section 4-30-01 or acceptable to commissioner. 
Modifications of plant processes for the manufacture of frozen 
desserts must be submitted to the dairy commissioner for 
review prior to installation or construction. 

5. All raw milk and dairy ingredients-. inelndiny ±ee eream ntix-; 

used in processing frozen desserts must be pasteurized and 
must originate from plants approved by the United States 
department of agriculture, the food and drug administration, 
or state inspection dairy department. 

6. Sanitary requirements, at a minimum, shall comply with United 
States department of agriculture yenezal specifications -f'DT 
apptoved da-iry plants and standazds -f'DT gzades D"f da-iry 
pzodncts recommended standards for the manufacture of frozen 
desserts. 

7. Samples must be collected by the dairy commissioner or the 
commissioner's appointed representative from each frozen 
dessert eslablisllAlenl or dish ibntoz, -in ttre ~ D"f fzozen 
dessezts that otiginate onlside ttre jnzisdiclion D"f ttre 
zegnlatuzy anthozily processo.r, at a frequency of four samples 
within a six-month period. 

8. Samples must be handled in accordance with requirements of the 
latest edition of "Standard Methods for the Examination of 
Dairy Products" and those conditions stated in North Dakota 
Century Code section 4-30-18. Samples must be tested at 
laboratories approved by the dairy commissioner. 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
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General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-33, 4-30-35, 4-30-36 

7-03.1-11-02. Microbiological requirements for ice cream, ice 
milk, and ice cream mix. The microbiological requirements for ice 
cream, ice milk, and ice cream mix arer for 

~ Frozen frozen desserts, including artificially sweetened~ : 

87 1. Ingredients - Raw milk and dairy products. 

+++ a. Milk - Maximum plant delivery temperature forty-five 
degrees Fahrenheit [7.22 degrees Celsius] - Raw for 
pasteurization five hundred thousand per milliliter 
standard plate count~ 

+r+ ~ Cream - Maximum plant delivery temperature forty-five 
degrees Fahrenheit [7.22 degrees Celsius] Raw for 
pasteurization eight hundred thousand per milliliter 
standard plate count~ 

~ 2. Pasteurized dairy products. 

+++ a. Phosphatase - The phenol value may be no greater than the 
m1n1mum specified for the particular product as 
determined by the phosphatase test of the latest edition 
of Standard Methods, or other tests approved by the dairy 
commissioner. 

+r+ ~ Coliform requirements. 

+a+ ill Frozen dessert (plain) - Coliform determination not 
more than ten milliliters per milliliter. Storage 
temperature not more than forty-five degrees 
Fahrenheit [7.22 degrees Celsius]. Bacteria count 
not more than fifty thousand per milliliter. 

+b+ lf1 Frozen dessert (flavored) Meets all the 
requirements of subdivisions a and b subsections 1 
and 2. Coliform determination, however, may not be 
more than twenty per milliliter. 

e7 3. Dry dairy ingredients. United States extra grade or better, 
unless otherwise approved by the dairy commissioner. 

2-:- Butter. Proteol~tic 'C'O"t%1Tt no-t- III'O'r'e ~ '01Te hundred per gra1lr:" 

¥eas-e and !ftO'lU no-t- III'O'r'e ~ twent~ per gra1lr:" Coliform eottn"t' 
no-t- III'O'r'e ~ ten per '!]L"1!llft"' 

3-:- \iitipped Latter. Proleol~ tic 'C'O"t%1Tt m:rl:- III'O'r'e -ttnm '01Te hundred 
per '!]L"1!llft"' ¥eas-e and !ftO'lU net III'O'r'e -ttnm l "en t ;p per gra1lr:" 
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Sol ifo:r:nc 'C'0111Tt n'O't- 1lt'0'1"e' tmm 'hm p-er gTa1ll":'" E t:ex ococci n'O't-
11t'0'1"e' tmm 'hm per gram-:-

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-33, 4-30-35, 4-30-36 
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CHAPTER 7-03.1-12 

7-03.1-12-01. Abnormal milk. 

+-:- Sows producing abnoxmal nt±Hc including lacteal secxetioits 
obtained within ninet:Y six trotrr-s o-f freshening (colosltom) 
shoald be milked Tarl or rith separate eqaipment and the nt±Hc 
discazded. H-±Ht adultezated by chemical, medicinal, or 
radioactive materials, or nt±Hc obtained £rom ecnrs f-e-s-s ttnm 
ninety six trotrr-s a-ft-er calving, nray not be stored 'in the 
milkroom or offeted <for ~ 

~ Bisease infected eows-; or ~ treated rith chemicals or 
ntedicistals, and C'O'W"S pt educing nt±Hc -that ±s abnozntal to s-i:gtrt-
or odor 1lnl"S't be segt egated £rom the milking herd or identified 
to prevent connnistgling rith Jtotmal ~ 

57 H-±Ht £rom diseased, contaminated, or lt eated C'O'W"S -that -i-s 
abnotmal, adultezaled, 'Or' unwholesome ±n nature , 1lnl"S't be 
ptopetl:Y disposed o-f and nray not be offered <for ~ or stored 
'in the milktoom. 

~ E q t1 ipme nt trS"ed to nt±Hc riek C'O'W"S or £rom ecnrs p r o d ac ing 
abnotmal, adalterated. or anwholesome nt±Hc nray not be stored 
-in the milkzoom, unless ±+: Jll'e"e"'t-s ai:-% the constzactiou , 
cleaiting, saJtilalion, and stoxage requirements ±n section 
7 93.1 12 96. Repealed effective April 1, 1993 . 

History: ETfective Aagast +> +9667 
General Authority: NB€€ 4 29 93, 4 29 94. 4 39 55.1 
Law Implemented: NBee 4 39 36 

7-03 . 1-12-01.1. Requirements for farms producing grade A raw 
milk. All farms producing grade A milk shall meet the requirements of 
the 11 grade A pasteurized milk ordinance 1989 revision 11 United States 
department of health, food and drug administration, and all updates. 

1. All grade A farms in violation of equipment cleaning, drug 
violations, cooling, or other serious public health concerns 
will be reinspected not before three days but before 
twenty-one days. 

2. Denial of access to a grade A farm for the purpose of an IMS 
survey, or federal check rating will result in immediate 
downgrade of the facility. The facility must be reinspected 
as a manufacturing grade farm within thirty days. 

3. Denial of access for a farm inspection will result in loss of 
market. 
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4. Construction to repair or upgrade a pit well will require 
elimination of pit and bringing the well into compliance with 
the board of water well contractors guidelines. 

5. Whenever a farm has been downg~aded two times within two years 
for either inspection violations, milk quality or both, a farm 
must be off the grade A market for at least sixty days and 
must meet all grade A requirements for reinstatement. 

6. Farms that score less than eighty-five after an IMS survey or 
federal check rating, must be reinspected within thirty days 
after survey. 

7. All bulk tanks must have an accurate working thermometer. 

8. Farms with three repeat violations of the same inspection line 
item, or that score seventy-five or below , must be downgraded 
to manufacturing grade certification. The inspector shall 
notify the dairy commissioner, the milk plant, the milk 
hauler, and the producer of the status change. 

9. Wash and rinse vats must be stainless steel. 

10. Light fixtures may not be directly above bulk tank. 

History: Effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-36 

7-03.1-12-02. Milking and cow area. A milking barn or patlot 
nnrst be ptovided -for the milking opetalions. At a mini1wum the milking 
area nnrst ~ B"l± trf the following tequitements :-

flouts cottstr acted trf conctele or equally . . 
:Zritpet V lOCUS 

malezial. 

~ HaTe s1wooth• painted; or olhetwise ptopetll' finished wa-iTs and 
ceilings that are 'in got7tl tepa it, and the ceiling llltt'S't be 
dusltight. 

3-7 Sepatale stalls or pens -for hotses, calves, and bulls , ±f 
housed 'in the milking ~ 

~ HaTe the equivalent trf ten foot candles trf nalut al or 
attificial light, wel-l- disttibuted -for eithet day or tright 

ntilkiny. 

T. H ree-d ±s slot ed 'in or adjacent to-; or -fed 'in the milking 
'dr"ed7 ±t nnrst ~ a dusttiyht coveted stotage facilitJ~. 

sufficient ~ -for milking opetalions and a-±r 
cizculation -to pxevent condensatiott and excessive odozs. 
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T-:- Be kepi:- clean and <free O"f 1 itt e 1 . 

a-:- !fire flooEsJ walls, ceiliitg, wistdows, pipelhtes; and 
eqaipllenl .-est be clean and <free O"f filth. 

lr. &e -free O"f ~ and -fowh inc 1 ad ing exc1 e l a or W'4'S"l'e 
matez ials . 

8-:- Itt a minimtlld the COWy a1 d 1llttS't ::-

1!'7 Be g1 a de d t'O dra-in and tnnre no s tanding p-c70'b O"f w a l e 1 . 

l:r:- Be cleaned and we+r maintained w±t+t no accaaulations O'f 
ozganic wastes +a loafisag or housing area w±t+t a nrastaze 

-in compliance -fr'01Il Octobe1 -f-ir-st t'O 
d-t:me fit st, ±f pz opezly suaiulained and clean bedditag -±s 
~ at safficienl: f1eqaency t'O p1e~enl: soiling O"f the 
~ Pfana1e packs 1lt'BY not be allowed between d-t:me -f-ir-st 
and Septe11be1 thh l:ieth). 

e7 ~be accessible to~ or~ waste. 

d-:- Be <free 'from the ac cam ala l: ion O"f W'4'S"l'e Teed-:- Hana1 e ±s t'O 
be zemo"'ed or pzopezly stozed at safficie1tl ittlez vals 'SO 

as t'O not be accessible t'O the ~ Repealed effective 
Apr il 1, 1993 . 

Hi story: Effecti~e Aagast it +9667 
General Authority: NBee ~ 29 93, ~ 29 9~. ~ 39 55.1 
Law Implemented: NBee ~ 39 36 

7-03.1 - 12-03 . Milkhouse or milkroom. Except as p1o~ided -in 
1llttS't be pxo~ided £or sub sec l ioit 5 o-f sect ion 7 93 . 1 12 86 , a 111ilkz oona 

the cooling , handling; and s toting O"f nri-Hc and to condact the wasltittg, 
sanitizing , and stozage zeqaizeaents o-f the nri-Hc coJtlainezs and 
utensils . Ttre milk1 00111 at a minima111 nnrst meet aH the following 
teqaizemeitls ~ 

1!r:'" Be smoollt and o-f conczete or equally impezvious matetial . 

ir.- Gz aded to dz ai1a. 

c-:- fhnroe dra-in tt apped or scz eened. 

2:-:- fhnroe W1l'iTs and ceilings that are smooth and -in go'O'd 1 epa it , 
and we+r painted or fittished in an eqaall:y acceptable Jnaautez. 
Al± windows, doo1 s • and ~ port-s 1llttS't be -in go'O'd 1 epaix to 
opetal:e p1ope1ly. 

3-:- fhnroe adeqaate lighting and ~entilation. 
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a-:- lrn eqaivaleJtt o-f twent, foot candles lll'ti'St" De pz ov ided -in 
aH Moxking axeas. 

b-:- Ventilation nntS"t- b-e pt o o ided to Ill in intize odor-s and 
condensation. 

e-:- Al-l- openings nnrst b-e closed dating dusty or w±ndy Meathet . 

tr. Vent-s or Hght fix l at e s may not b-e placed ~ riiic or 
utensil stotage ateas . 

"r:- &t+rer genezal requizesnestts:-

1t7 &e O'f safficient s±ze and trS'e"d 01rly for appt oved milkhoase 
opetalions. 

Jr.- HaTe no d h e c l open iug s -iTrt-o aTrY baTft7 stable , or rcTO'IItS 

trS'e"d for domestic putposes except a tigltt f i ttistg door may 

b-e petmilted ±f 'S"''l-±d and self closing. 

e-:- Bispose O'f liqaid wa-ste in a sanitaty mannex . 

tr. &e eqaipped with a ho'S'e port7 

e7 Ex is t it 19 da-iry far1II'S' nnrst fnnroe an impez v io as 'S'i-ab a-t a 
JltittilliUJil O"f tfrroee ~ by tfrroee ~ ~ JIIE teL 5 by ~ 
me lets] in s±ze to pt otect: the nriHc ho'S'e on the oats ide O'f 
the lltilkt OOhl under the ho'S'e pO"rt7 :Pr-.fteor dtt}-y ~ +96&; 

aH new da-iry £ar1W'S nnrst fnnroe a 111inimam ho'S'e pcrl rl1!b O'f 
'S":bt ~ by 'S":bt ~ ~ melets by +-:-&5 metexsl . 

~ A sailable sheltex for the hanspot talicm i:Tttek ±f trS'e"d 

for cooling and storing nt±Hc:-:-

r. A doable wash and ri1Ts-e "V'd't accessible for ttS"E and O'f 
adeqaale ~ 

h-:- ltot ~ heating capacities and leapetatate to llrd't'eh 
snilkz com needs .. 

±7 Adeqaate hot and eo±d ~under ptessaxe to ptoo i de the 
hOt mal cleastittg tTe"e"ds '0£ the nlilkr oont , uteJtS ils . and 
equipnaenl . 

~ *e1!'p the floots, Malls, ceiling• MindoMSJ tables ' shelt~es , 

cabinets, wash Ta'hr. nonptodact contact satface O'f eqaipmen t , 
cotttaistet s , and ntensils clean .. 

fr. Mttst b-e trS'e"d 01rly for stoxage O'f at ticles and to c ondacl 
activities nozaal -t-o the nailkzootrt . AttiJnals and £ori-
to b-e alloMed in or hoased in the milkxoom . 
effect i ve Apr i l 1, 1993. 
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History: Effecti•e August +; ~ 
General Authority: NBee 4 £9 93, 4 £9 94, 4 39 55.1 
Law Implemented: NBee 4 39 36 

7-03.1-12-04. Toilet. ETery dairy~ .ust ha?e adequate toilet 
facilities and ttre facility lll1:t'S't 1lt'e"e't rlt ttre following teqaiteHients:-

cot tv enien tly located for ttre convenience 0'£ Mot kez s 
inool11ed 'in ttre dairy opetation. 

2-:- Be constzucted -to pzevent lnmran W"'I"S'"te rro. pollutittg "5"0"±% 
satfaces O"r contautinating any water supply, and opetated to 
pzevent access to insects. 

T. &e kept ei-emt and -free o-f eo ide11Ce o-f lnmran waste . 

-4--:- &e opetated 'in coMpliance 'tf'tth ~ teqailelAents. Repealed 
effective April 1, 1993. 

History: Effective August +. +9667 
General Authority: NBee 4 £9 93, 4 £9 94, 4 39 55.1 
Law Implemented: NBee 4 38 36 

7-03.1-12-05. Water supply. A 'S'd"foe water supply ±n con1pl iance 
'tf'tth ~ water z equiz esaettts 1ftttS""": be pz ov ided. :A-t a lltinimusn, ttre water 
supply IR1:I'S't 1lt'e"e't ttre following zeqaizesne11ts:-

+:- &e consh acted and opet a ted 'in accot dance 'tf'tth ttre ~ water 
I eqaiz EhiEJilS. 

t7 &e -±n coJnpliallce 'tf'tth ~ bactez iological tequizements. 

Be -free o-f any CT'O'S"S collstection or sabnaezged inlets ~ 'C:"'"td-d 
ai±ow contamination o-f a water supply. -'-'R.;;;.e"'-p.;;;.e~a_l.;;;.e.;;;.d_..o.e_f..;..f.;;;.e.;;;.c...;.t_i_v_e 
April 1, 1993. 

History: Effectioe August +. +9667 
General Authority: NBee 4 £9 93, 4 £9 84, 4 38 55.1 
Law Implemented: NBee 4 39 36 

7-03.1-lZ.-06. Utensils and equipment. AH utensils and equipment 
llltt'St be o-f a design apptooed by ttre dairy comHtissionet, consh acted o-f 
JA&tez ials iaTcnm -to be S'a'fe; and lft'tt'S"i: be easily cleaned and sat tit ized . 

+:- Conshaction 1ftttS""": be ±n compliance 'tf'tth -311: sanitaty standatds, 
as defined 'in North Bakota Centuty &o1:te section 4 38 81, 1riteTe 
ale sattitazy stastdazds ha?e been adopted for da±ry equipanettl . 
Where no standaz ds exist, da±ry co•n•nissionez appx oval ±s 
teqaited. 
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r:- Ttre coJamissiostez 's appzoval 1IIU"S"t' be based on aeetisag a-H: the 
followistg ~:eqaizeaents:-

a-:- lrt- a ntiltintum, the equipmeJtt and utensils 1ll'tt'S't- be sntootlt; 
iJapez u ious, ~ and clemtable. 

Jr.- Ttre equipu1e11t and ute11sils nnnt b-e Maintained -in good 
zepaiz and 1ll'tt'S't- be accessible Tor inspection . Where ~ 
are zequited t-o g1rin access t-o equipJnesat, the~ 111'tt'S't­
b-e stoLed -ift the milkLOOIII . 

Single seLvice 
packaged, ltanspotted, 

1ll'tt'S't- tnr.e l:reen malta fac tat ed , 
and haJtdled ±n a smtilat y naallllet . 

Tirey 1ll'tt'S't- be stoted i:n a m&hitez t-o pzevent conlataiJtalioJt 
and wray not b-e Leased. 

EquipJneJtl design be subnait ted 
CODIAI1SS1011El , pr-i-or ins tall at ioJt, apptooal . 
Equip111ent not installed accoLding t'CJ an appLoved pi1m JII'U"St 

b-e coLLected and bLought 'int-o compliance Mithin a time 
acceptable to the da:-i'ry coJIIAliss ionez . 

-e7 Olean i11 place 
self d1 ahtittg . 

equipment 
Gaskets 

b-e installed t'CJ b-e 
fit t ing s IIIU'S't- b-e 

self positioned, smooth, and with flush inteLioL suxfaces . 
Requizements Tor clean in place systenas are the S81ll'e as 
stated -in subdivisions a-; b-; and t:l-7 

-5-:- The pz educt contact suz faces o-f a-H: maltiase coJttahtez s , 
equipaent, and utensils tt'S"e"d ±n the handling, stozage ; or 
h anspoL tat ion o£ mrlk liittrt b-e cleaned after eadt t1"S'e":' 

"r-:- The pzoduct contact sazface o-f ai:T naultiuse coJtlabtezs , 
equipaent, and utensils tt'S"e"d -in 
hanspoLtation o£ mrlk MttSt 
sanitized befoLe eadt t1"S'e":' 

the handling, 
be cleaned after 

stozage, or 
eadt tts"e and 

5-:- AT% eqaipaetal, utensils. and axticles• tt'S'e'd m the Jailking 
opezations MttSt be slated -±n the milktoon;. Additionally , a-H: 
the folloMing are requhed:-

JRaltiuse equiplllent and utensils murt b-e m a 
sanitizing solution O't" on raeks m the ndlkxooa ttnt±l­
tt'S"e'd-; except mrlk r±n-e-s and equipnaeJtt des igsted and 
appt o v ed -for 'U"S"e -in the milking '!l'r'"e"S'7 and cle&Jt iJt place 
cleanable , uray b-e stoLed -in the milking area ±f pxopet l 3' 
capped O"r pLolected . 

b-:- Eqaipmettt when slozed, unless -±n sastilizing solalioJts , 
lllttrl b-e staLed t'CJ assuLe co111plete dxainage. 
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e-:- SiJJgle sex:" ice i:'tewrs lft'tt'S"t- be stoz ed 'in t+re-i-r 01 igistal 
cozJtaiJIEf or O"t+rer appzoved cos•laiJIEI s or cabiJJets -to 
ass ax: e pz otec t ius& agaiJts t coJttamiszat iost. 

6-:- lrf-ter sastilaliou, ri% cotzlainezs, aleJtsils, and eqbipaent 1ftti'S"t-
be ha1adled -in a lll&llJtez to prevent cosalaMiJtaliosa. Repea 1 ed 
effective April 1, 1993. 

History: Effectioe Aagust t. ~ 
General Authority: NBee 4 29 83, 4 29 84, 4 38 55.1 
Law Implemented: NBee 4 38 36 

7-03.1-12-07. Milking. Milking IRU"St be pet fo111ed -in a facility 
appzooed by- tire driry coallaissiottel and eows 1lltt'S't' be ei:ean w+ren nailked. 
The 1 equit ElllEitls Tor Jnilkittg are as follows:-

-+-:-- The milking opetalion lft'tt'S"t- be condacled in a parloz, stableJ 

2-7 i-f bt uslthtg ±!r z equit ed, -it lft'tt'S"t- be cowaple led pr±or to 
nailkistg. 

T. &ows 1lttt'St be ei:ean at: tire Hwre t:rf Jail king and flanks, bellies, 
tails, and uddets 1ftttS"t be clipped as necessaty t-o facilitate 
cleaJting o-f -t+rese at eas. 

~ ~ am:l uddet s t:rf milking eows lft'tt'S"t- be cleaned and heated 
rittt a sanitizing solation and be telatively dry just pr±or t-o 
ntilkistg. ~ 1ft'trS't' be lteated -±rr an appzoved Ai&llttez 
following milkittg t:-o pzevent tire spzead 'CTf mastitis. 

Hand milking ±s ptohibiled, except -in an eJaetgency, and then; 

wrl hand milking ±s pt ohib it ed; _R_e..._p_ea_l e_d __ e_f_f_e_c_t_i--'v_e __ A..._p_r_i _1_1.L, 
1993. 

History: Effective August t. ~ 
General Authority: NDee 4 29 83, 4 29 94, 4 39 55 . 1 
Law Implemented: NBee 4 38 36 

7-03.1-12-08. Miscellaneous equipment. ATl- equipment necessaty 
Tor tire milking opetation but not consideted a part t:rf tire facility or 
milkistg eqaipaeJat 1ft1I'S't' he ei:ean and pzopetly slated w+ren not Tn 1r.S"er':" 

H-±Hc stools, sutciugles, and anti kickets are t-o be kept ei:ean and 
stoted ab-aTe tire fl-oor ·-m eithet tire milking area or milktoom, when not 
-in 1r.S"er':" H-±Hc s too 1 s nnry not be padded and lll'tt'S"t be cons lt ac led t-o be 
easily cleanable. Repea 1 ed effective Apri 1 1, 1993. 

History: Effective Augast +7 ~ 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 36 
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7-03.1-12-09. Protection from contamination . Ai-r ~Wilking 

equipaeJat, .-%He Jaastdl ittg eqaipsnent, costlaisaez s holdiJtg m±iic-; or -tt-e.s t-o 
be -Dr cosatact ...rtit 1lt%Hc 1ft'tiS'"t be pzopetly p:rolected £rom conlaaiJtatiott as 
follows:-

+:- Eqttip11ent and opet at ions 1ft'tiS'"t be 
ovetczowdittg and contantiltalion of 

located so as- i:'o ptevestl 
cleaJted and sanitized 

contaistet s • eqaipiiient, and utensils by splash, costdensaliott , 
or mastual contact. Openings 1ft'tiS'"t be coveted or olltetwise 
ptotected £rom sotttces c-f contamination. 

~ AT% m±rk wh±eh has leaked• o~etflowed, been spilled , or 
iiliptopetly handled 1ft'tiS'"t be discatded. 

T. H-iHc be-ing offeted for ~ w±lT illllhediately be stoted -in an 
appto~ed baTk tank7 

transfetted thtough apptoved equipment , 
pipelistes, pails, or o-t+rer containezs adequate!) pzotected 
£rom contaaisaation . 

5-:- A±r under pI e s s uz e ' tt'S'e"d to ag i t a l e or 1110"\f"'e ,..;±X; or a%r 
dhected at m±rk contact sutfaces, nnrst be ~ o-f 'O'rl7 dttst7 
rtt'S"t-; excessive moistuze, exlzaueous material and odozs, and 
mttSt be ptopetly filteted. 

6-:- Antibiotics and medicinals 1IIU"S"t be stoted -in ~ a lilaJUiet 
-t+rat-~ cattnot coJttautittate rrr±Hc: or nri:Hc contact suz faces. 
6niy saedicines and cltemicals teco;nnteJtded for U"S'e on lactatiJtg 
thriry ecnrs may be stoted -fn ttre milktoom. 

Bating milking opet at ions, 
contain or conduct m±rk III'U'St 
tanks or cizcuils coJtlaitting 

pipeline and equipikent tt'S'e"d to 
be effectively sepaxated £rom 

cleaning or saJtilizing solutions , 
or other potential sources o-f adultetants . Repealed effective 
April 1, 1993. 

History: Effective August +r +9667 
General Authority: NBee ~ 29 83, ~ 29 8~. ~ 38 55 . 1 
law Implemented: NBee ~ 38 36 

7-03.1-12-10. Handwashing facility. 
equipped ...rtit an adequate handwashing facility. 

thriry farm 1IIU"S"t be 
The handwashing 

facility lllttS't be conveniently located and accessible to ttre IWilktoom , 
milking area-; and flush toilets. The handwashing facility 1IIU"S"t include 
an appz o u ed cleaning coacpouJtd, hot and -eoi-d z cttutiltg Mat ex , iitdiv idaal 
sanitaxy towels, and a lavatozy fixtuxe.. Utensil W'4'S'b and r±nse ~ 
nray net be tt'S'e"d for handwashing. Repealed effective April 1, 1993. 

History: Effective August +r +9667 
General Authority: NBee ~ 29 83, ~ 29 8~. ~ 38 55.1 
Law Implemented: NBee 4 36 36 
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7-03.1-12-11. Personal cleanliness. Pet sosntel istu olved -%n ~ 
ailkisag opetatioJ&S or condaetisag opezations i:n ~ a;ilkzooa, s+nrH­
praetice acceptable pezsoJt&l ltygiesae am:t 'S"'nrH- be attized i:n ei:ean 
gatMents . Hands ~ be washed• cleaned, am:t dri-ed w±ttr an indio idual 
sanilaty t-cnrei: iMMediately befote milking, am:t befote petfotMing any 
sailkiilg fusactiott. Hilkezs am:t pezsosts utilizittg ~ tRilkzoolft ~wear 
erean 'O"tt"ter gazaents wiri:re llilkiitQ or handliitQ 1II"H-k; lft"H:k contaiJtets, 
utensils, am:t equipMent . Repealed effective April 1, 1993. 

History: Effective August +. +9867 
General Authority: NBee 4 29 83, 4 29 84, 4 38 55.1 
Law Implemented: NBee 4 38 36 

7-03 .1-12-12. Cooling. ~dairy farm mast be equipped w±ttr a 
bttiic tank O"f adequate capacity t-o hol-d aH lft"H:k be-±ng offet ed 'for s1de 
and -the tank mast 1W'e"e"t 52\ sasrilazy standaxds 1I"S follows:-

-t-7- f+i'lic 1II'CI'S't be cooled t-o 'forty degt ees Falu enheit ~ degt ees 
Oelsius] or %es-s Nithin two ~ a-fter milking am:t blended 
lft"H:k teapetatutes -from subsequent 1nilkings wray 1'IOt exceed 
-f±fty degzees Fahtenheit ~ degzees Oelsius]. Raw 1ll"ii:k aurt 
be fot ty five degzees Fa:htenheit ~ degtees Oelsius] or 
coolet t-o be el ig ibl e 'for sa+e am:t h anspot t o-ff -the ~ 

r:-- Reciz cui a led 'C:"'rd wat-er ti'S"e'd ±n px ecoolei s or tre-a-t- exclaastgez s 
soazce delezntined S'a'fe by -the dairy 

com•issioJaex adequately ptotected £ront possible 
contmaiJaalioJa. 

-57 The vol01we O"f m-Hit -±n ~ bttiic tank a-fter -the ~ milking 
mast %"E1!eh -the ag it at 01 t-o 'SttC'h a ~ that adequate 
agitation O"f ~ lft"H:k ±s possible. Failute t-o ptoduce 
adequate voluaes o-f Jtr±Ht on ~ ~ milking 
-l'O'S"S O"f -the ptoducet's ceztification t-o 
Repealed effective April 1, 1993 . 

History: Effective August +. +9867 
General Authority: NDee 4 29 83, 4 29 84, 4 38 55.1 
Law Implemented: NBee 4 38 36 

zesull -in 

7-03.1-12-13. Milk transporting vehicles. Vehicles ti'S"e'd t-o 
lt an spot t lll'iiic ~ be e%ean am:t cons lt uc ted t-o pt o t e c t -the m-i-lk:- f+i'lic 
tzmaspoz Litty velticles ~ be e%ean bottr exletttall~ 1l"S we-3:-% as -±n ~ 
nr±Hc cottlact sat faces of -the tank; pt'l'mp"7 am:t hose-:- The tank 1II'CI'S't be 
cunstzacled -to pzotect ~ lft"H:k £ront -the 'S'121T7 -to ntaiitlain tempezatazes 
-from ~ farm t-o -the po-ntt O"f del iu et y be h een th it t 9 t" o and -f±fty 
degtees Faluenheit ~ am:t * degtees Oelsius], am:t t-o pzotect ~ nr±Hc 
-frcnn contaminations. Substances capable o£ cotttaswhaalitag or 
adul tez at ing -the nr±Hc nray 1'IOt b-e han spot ted w±ttr -the m-i-lk:- Repea 1 ed 
effect i ve April 1, 1993 . 
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History: Effectife August +> +9667 
General Authority: NBee ~ 29 93, 4 29 9~, ~ 39 55.1 
Law Implemented: NBee ~ 39 36, ~ 39 38 

7-03.1-12-14. Insect and rodent control. Effectife 1aeasuns ~ 
be "hrken -to pteveJtt tire cotrtaatinatioJt of lll'±%k7 coJttaiJtetSJ eqaipsneJttJ 
and utensils by ittsects or todeJtts as follows:-

+-:- Fry breeding ~ he kep-t to a minimum. 

11'7 Hastat e dazing bzeediJtQ S€&5011 ( appt oxintalely 
.Jurre fifteenth) ~ he spread directly to fields o-r p±red 
for not iii'0'%"6 than -four days on tire g r o Uiid , o-r 'S"e"\"'e1t days 
-%nan impezvious floated b-.in-7 &tiTer satisfactozy 111ethods 
th1rt riH effectively control fly breeding iltBY he approved 
by tire da±ry COIIiiA1SS10iier. 

b7 lrH Jnm•ur e p1l"C'ks ~ he we-H: bedded and fti&ilaged i:rt a 
maJuaer t-o pxevent fly bteeding. 

27 Hilkzooas ~ be effectivelJ protected. 

a-:- Opettings ~ be sczeened agaistsl tire enlzastce t:rf vez:snist . 

b7 The milkroom ~ he fre-e C'f evidence C'f insects o-r 
rode1ats eithet present or haviltQ f:reen pzesenl -in tire 
Riilkz OOJA .. 

a-;.. /rH SULLOUiidiltQS t-o tire da±ry opezatioltS ~ be kep-t fte'a't- and 
ett&n and fre-e C'f COilditioJJS krrown to l1arbor, o-r th1rt are 
conducive to tire breeding o-f-; insects o-r rodents. Repealed 
effective April 1, 1993. 

History: Effective August t. +9667 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 36 

7-03.1-12-15. 
coJttz ol ita sec l s and 

Pesticides and 
rodents ~ he 

adulterants. Ohe1nicals 
safe and ttS'e"d ~ 'd'S 

adullezale tire .-±He supply. &nry insecticides and rodenlieides appzot~ed 
by tire da±ry depar hieiit o-r registered and labeled for ~ i:rt tire da±ry 
opezatioJt are allowed. Chetnicals ~ be ttS'e"d i:n a S1!l"fe manilei 
accozdiJtg -to JR&Jtttfacluted i:abeT IecomnceJtdation. CheMicals lfttt'S't' be tr'S'e'd 
i:rt a IKaiiiier th1rt riH not contaminate lll'i:Hc contact surfaces, tire nri:lk 
supply, or £eed and water. Repealed effective April 1, 1993. 

History: Effective August +. +9667 
General Authority: NDee ~ 29 83, ~ 29 9~. ~ 39 55.1 
Law Implemented: NDee ~ 38 36 
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7-03.1-12-16. 
and bactez iological 

Milk. qua 1 ity. 
standazds ~ 

The following chemical, physical, 

paslez Ul izal iOJl r 

Bactez ia bi:1lr±t r- H-iHc .ay not exceed '01te hcmdz ed thousand per mill il i tez s . 

Soaaatic Sei+ :- H-iHc III1I'Y not exceed '01te million per millilitezs. 

Altlibiolics r H-iHc fti'AY not e-qtta% or exceed a sixteen millimetezs %'01Te 

ri'th the bacillas stezothezhiophilus d±se assay Jttelhod . 

Pesticides :- H-iHc 1II1IY not exceed the established limits ~ by the 
enu izonsnental ptotection agency £or any pesticides. 

Repealed effective April 1, 1993 . 

History : Effectioe August +. +9667 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55 . 1 
Law Implemented: NBee 4 39 36 

7-03 .1-12-17. 
inspections. 

Inspection and enforcement procedures Farm 

+:- Farwrs scot iug ninety two 'O"r highex on farm inspect ioits, ,.,...rt:h 

a+% v iolalioJts on the px ecedbag inspect ion cozz ec ted, 1II1I'St' be 
ittspected 1!"t a fz eqaeJac) o-f 'e'T'e"rY -four to 'Si:x montlts . 

r:- Farwrs scoz1stg betweesa nistely one and eightJ five, ri'th a+% 
violations on the pzeceding inspections cozzected. 1II1I'St' be 
inspected a't a fzeqtzency vi 'e'T'e"rY rirly t"O '01te handzed twenty 

Farwrs scot ing J::re+ow eigJttJ five, 
violations lln!'St be zeiuspected 
fouz teen ~ foz ty five tiays-7 

or £arms ri'th two 
a-t- a ft eqaeJtcy 

saccessioe 

4-:- ~ £or wfrieb the dai:ry conunissionez ha-s established a 
cotapl iance deadl iJte w±i-i- J:re exetap ted ttrrt-±i- the Jeadl isae ha-s 
e .tpized. 

57 Farw!r rith three zepeat violations vi the ~ inspection r±ne 
-±t-erJ or tfnrt 'S"e'Crr'e seventy nitte OT below. 1II1I'St' be downgz aded 
to amtafaetuzistg gT"S'de cettification. ~ istspeclor 'SiraH­
notify the dai:ry comaissionez. the 1ft"±%X plastl, the 1ft"±%X 
ltaulet' and the pzoducez o£ t+re status change . 

6--:-- A wazniug leltez 1II1I'St' be 'S"e1Tt' notifying the ptodacet 'O"f intent 
-to suspend t+re ptodacez's pezmil any _t-Dre two -erE t+re i-ast- -four 
nr±Hc 1:-e-si:-s exceed the tempetaluze. bactexia , or so1natic C"'e"%T 
li1nits . or when the~ inspection ±t-en~ ha-s b-een -in violation 
on two coJrsecative istspections. 
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:r-:- No sooner ttnm three days JTOT Tater ttnm tNenty one days 
following -t+re N&ZJtiJtg -fo-r exceediJtg -t+re bactex ia or soaatie 
ee%i- tequizementsJ -t+re pzoducex's nr±Hc .a"S'"t he zesaapled arret 
tested t"O determine co11pliance . Should -tinrt saJRple t-e-st 
exceed t+re zeqaize»neJrts , t+re pzodacez's grade A cextificatioJt 
1ll'ti'S't' be suspended. 

~ When any official t-e-st shows a pzoducet ' s ~exceeds one 
mill ioJt bac tez ia per 
cezlification lfttt'S"t- be 

milliliter of 
inunediatelJ suspettded , t+re pzoducet ' s 

status changed to Ui&Jtufacluziug gzadeJ arret t+re nr±Hc supplJ 
classified as undergrade. 

When lll"iHc 'i-s -±n \liolation of antibiotic or pesticide limits , 
excluded from ai-r 11arkets ttn't±r t-e-st shows t+re supply 
compliance. Repealed effective April 1, 1993 . 

History: Effecti\le August +. +9667 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 31• 4 39 36, 4 39 53 
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CHAPTER 7-03.1-13 

7-03 .1-13-01 . Premises . 

+:- Genet al I eqaiz eJae11ts . The pz eJtaises 1IIU'ri' be clean, oz dezly, 
and £Tee -froftr stzong odozs, smoke, or a±r pollution. By 
tfu%y i-; i-99+; lzaffic 1!lr'e1!rS JIIU'ri' be COJtSltucleJ O'f CEiilEJtl, 

asphalt, or hard sur faced JAatet ial t"O keep dtrs-t and mud t"O a 
Ri:1111DtUM. 

Suzzoattdings . Sutzoundings zefuse, 
ovezgzown vegetation, and materials, 
designed t't7 pzeveJtt zodents, insects, and C"tiTer vezntin iToftt 
harboring . 

T. Bt a in age . The pt emises 1IIU'ri' pt o o ide a sy ste11 wh±ch riH- a-l+ow 
rapi-d dt a it tag e 'O"f 1!1"1± 1nlter -froftr p-l-ant build i1 tg s and 
dt iveway s . Sttdt 1nlter Jll'ttS'to b-e disposed 'O"f -in a mamtet t"O 
pxevestl an envizonMental healtlt hazazd . Dairy processing 
pl ants must comply with United States department of 
agriculture general specifications for approved dairy plants 
and standards for grades of dairy products. 

Hi story: Effective August 1, 1986 ; amended effective April 1, 1993 . 
General Authority : NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented : NDCC 4-30-34 

7-03 .1-13-02. Buildings . 

Genezal z equiz eaeJtls. Buildings 
coJtslzuction, kept -in g'O"''d z epaiz , pzeoet&l 
t odent • b-±rd-; insect, and C"tiTer hat 11ful ani1wal hat bot age. 
Setoice Jripe openings -in buildings 1IIU'ri' b-e sealed or provided 
w-i-tit Hght lil'e't'rl co 11 at s . 

~ Outside dooz s t Mittdows, and C"tiTer openi1tgs . 

a-:- Itt+ C1l"ter opeJaiJtgs Jll'ttS'to be effectively screened to pzevenl 
istseet' z odeJtl, d:ttst-; and tH:rt -from entez ittg. 

Itt+ outside door opeuhtgs 1lltt'S't- be self closing 
pz ocessbtg ax eas. rf scz eened, -t+rey 1IIU'ri' J:re o-f 
COilS tx UC l ioJi . 

C'7 lrH hinged, outside scteen ~ 1IIU'ri' op-en outward and b-e 
self closing and insect tight . lrH ~and windows lllttS't 
b-e kept el-e1m and tepa it ed. 

d-:- 9ulside COJIVEJ'OS: Openings 1llU'S"t be COJIStLUCted tv piEVEJtl 
entrance 'O"f ~and todents . 
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e-:- 8utside openistgs £-or sanilaty pipelistes 1lni'S't- be coveted 

£-:- en new cons lt uc t ion, window ri%h ~ ri-1mt downwax d ~ a 
fozty five degz ee ascgle . 

-5-:- Walls, ceilings, paxtitions, and posts . 

1r7 :Ai± ~ b-e sHtoothlJ finished ri'th suitable Hgftt colox , 
~r~ois lute ill'aper o ious matet ial, and kevt' cleasa . 

b-:- New consttuction Jll12rl hdT'E xounded coxnexs ~the juncluxe 
o-f the waH and flvor 'in al± ax e as . 

~ Floox s. Floox s must b-e tt±d ri'th impex v ious jo-%nt twa lex i a l, 
coiict e te, or otiTer i1apez o ious 11tate1 ial and lll'ti'S't' be shtootlt , 
kevt' 'in gO'O'd x epa it , and gx aded to drai:n +ar.r dx a ins must b-e 
equipped ri'th tx aps) . The plumbing 1ln:1"S't b-e '5'0 installed a-s to 
pxeveJtt sewage backup 'into drai:n Htres and to the -fl-oor o-f the 
plant . &lU stoxage r"'""11I'S o-f pxoducl and stax Lex r"'"'10l'S ne-ed 
not b-e pxooided ri'th flvor dxains ±f the -fl-oor -±s sloped to 
drai:n to an ~ Sound . saoollo W'O'O'd flooxs wtr±cb ean b-e 
keyt- el-ean nray b-e ttS"ed 'in r"'""11I'S where co 11 t a i1 te x s and s uppl ie s 
are slozed . 

-5-:- Lighting . 

1r7 it 1iiU"S't b-e ampl-e and naluxal or ax tificial . 

b-:- Thh Ly foot candles tn:"e x equh ed 'in :-

++t Ro01itS where products tn:"e manufactuxed or packaged . 

+2-t Rc-o1trs where utensils tn:"e washed . 

+57 Restxooms and locket xootns . 

C"':"' ~ foot candles are tequi1ed ±n :-

++t Roo1ltS where d1riry px oduc 1: s tn:"e gx aded . 

+2-t Roo1ltS where pzoducts are exa1nined £-or condition and 
quality. 

d-:- ether roowrs ne-ed ten foot candles when 1neasux ed ~ a 
dis lance o-f thh ty inches t-=r6-:-2 cent itne Lex s 1 . 

coiilaa&iJtat iosr o-f px oduc t by bx oken gl-as-s ±s 
possible, Hgftt bttli:7's and fluoxescent t1:zbes must b-e 

pxotected against breakage . 

fr. Ventilation . 
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~ Adequate heating, veJtlilatioirt err aiz conditioitiJag %s 
L eqtaii eel £Trr aii: rcrofti'S and co;apaz laeJtts 
aahateh&Jtce o* sanitazy conditions .. 

peznait 

b7 ~ Tarrs .uft be pz o o ided W'itit 1m adeqttate ai:r fil tei ing 
Jev ice -to eliiiiltale d-i-r't and dtrs-t- 'fro1ft isaco11ing 'rir-:-

e-:- Ventilation s,stems nn:t"St be peiiodicall, cleaned and 
repaized .. 

d-:- Exhattst outlets nn:t'St be SCI eened OT pi 0 v ided W'itft 
self closing loavezs to pzevent t+re enlt&Jtce 'O'f insects 

T-:- Roowrs and co•apar tiRen t s . 

a-:- Genezal. 

contpaz lnteitls nn:t"St be so des igited , 
constzucted , 
tempezaluzesr 

and n1aintaiued t-o asstti e desii able ro'01R 

nn:t"St be el-e-an and -in oideil' opeiating 
condition, and nmst be Tre-e 'fro1ft objectionable oUo-rs 
and oapois . 

+2+ B1:rl-k m±lic I e c e iv in g r'0"'1ftS nn:t"St be s epa I ate d i"roa 
pz oc e s s i1 ag r'0"'1ftS by a wai+-:-

+57 PI ocessing rcrowrs nn:t"St be kept Tre-e O'f exh aneotts 
eqaipaezat and Malet ials inooloed 
pzocessing. 

b7 eoolets and fteezeiS mttst be~ 

+++ Olewt. 

+57 Maintained pzopez Ultifozn; tempezalazes and 
huwtidity . 

~ Equipped W'itit adequate ai:r cizculalion. 

i-5-+ Free 'fro1ft IodeJats , insects, and ot+rer vezm1n . 

+&+ Equipped W'itit el-e-an dry shelves w+re-re applicable . 

+T+ Equipped W'itit tefiigetation 1%1TTt-s ~ 
pi 0 0 2310115 £Trr collecting and disposing 
coJtdensate. 

A thezsnoftletez i:s t eqait ed at t+re enlt aJtce t-o a-H- cool ex s 
w+re-re fi1zished da±ry pz oduc ls are stoz ed . 
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eo;- Supply 1"'0"01ItS 1!nTCl s lot age rcTOIII"S lln%'St be :-

+++ Olean, dry; 1!nTCl otdetly. 

fiH- FT'E"e 'O'f insects, rodents, 1!nTCl ottrer \fetiR1il . 

~ Maintained 1!nTCl tepahed. 

'CI-:- Food iitgz edients 1!nTCl packaging mat ex ials stoz ed "in supply 
r'0'01ft'S 1!nTCl s lot age r0'01ItS Jfttt'St be p t o l e c led from dttst7 d±rt-; 
or otiTer extraneous material, and lll'ti'S't J:re 'SO azzallged en 
tacks, shel~es, or pallets -to petJUil access to supplies 
and cleaning and inspection 'O'f ttre ro'01It":" lit twelve i nch 
[39.1t8 cenliatetets] distance Jfttt'St be 
ttre supply stoxage room warr and 
s toz ed . Nonfood ±t-em-5 (i . e . , cleazring 

JllAiitlaiJted between 
ttre pxoducts to be 
COiitpOUJtds) 7fttt'St be 

stored 'in a sepaxate room ~ 'in a closed cabinet away £rowr 
ttre £'O'O'd ±t-ewrs ~ packaging supplies . 

e-7 Boiler and strop r0'01ItS III'U"St be separated 'fro1li processing 
axeas , packaging axeas, ~ stoxage 'dr'e'dS and III'U"St be 
otdexly and reasonably -free -from dust and d-±rt-:-

~ Toilet and dz e ss iug z ooJns . 

+++ They stral-% be conveniently located . 

~ The toilet ro'01II 1ii'dY JT0t ditectly op'En 'into ptocessxng 
packaging ~ sloxage axeas . 

~ The doors nnrst be self closing . 

~ They nnrst be "ented to ttre outside a-ir and ~ kept 
ci-ean and tep.aized . 

-E-5-+ Lockes: r'0'01ft'S Jfttt'St be kept clean• -fre-e-. and os:dex l y. 

+6-+ Ttre1.-e Jfttt'St be adequate haJtdwaslting facilities . 

posted conspicaoaslJ dizecliitg 
e11ployees to wash the-±r ~ before xe l uxning to 
work-;-

g-:-- Labozalot ies 'in aH r-oo.-s and compaz taettls nnrst 1ft"e"e'"t 
tequhements o-f North Bakula Oentuty €Ode section It 39 18 . 
Any de•iation -from tire'S'e tequizements ...rrr otri:y be allowed 
with appto"al o-f ttre da±ry commissionex . 

b7 Staxlet facilities mast be adequate and JTOt located near 
areas w+rere contamination ±s likely To occur . Pos iti"'e 
veJtlilation, i-i:girt colozed Malls , and conczete floozs are 
zeqaized. 
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"%-:- Sz: adh1g and iJtspee lion roo1ll"':" 

f++ wmm gz ading and inspect ion f1'f pz oduc t ±s pez fon•ed J 

there must be a room or appzopziate area specifically 
designated £or t+ri-s-:-

+2-+ The pzodact t'O be gzaded or inspected 'S'h-ari- be 
lesRpezed -%n accozdattce ...rtit United States Bepaz lment 
O"f Agzicullaze xeqaizesnents 'in a rc:7'01It or area kep-t at 
!!'Ot %e"S'S than ~ degzees Fahzenheit [15.55 degzees 
Oelsius]. 

+0-+ The rc:7'01It must haTe a tabTe or de-sk and co11 o e1 1 ie11 t 
hattdMaslting facilities .. 

foz eig11 odois. 
elelllents. 

i-t lftU"S't be c 1 ean , dry;- £ree 
and -fre-e -frowt dish acting 

T. Resident inspectois facilities lftU"S't include:-

f++ A conveniently located, adequate sized, well ligltled, 
•ented or aiz conditioned and heated office . 

+0-+ fie lockable stozage supply cabinet. 

~ It clolltes lockez. 

k-:- Lunclax ooms and eat i119 are1r'S :-

f++ Httst be kept e+e-an and o I de I 1 y • 

+2-+ Hay !!'Ot open dhectly 'into piocessing or packaging 
azeas . 

+0-+ Httst haTe 'S"±gns posted ditecting eatployees to W'!I"Sft 
h1mds befoie Ietuzning t"O ~ Repealed effective 
April 1, 1993. 

History: Effective August +> +9&67 
General Authority : NBee 4 29 93. 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 34 

7-03.1-13-03. Facilities. 

~ ~ supply ±n facilities lftU"S't coMply w±th a±± f1'f the 
folloMing 1 equi1 ements :-

a-:- flr1npi-e s upp 1 y f1'f trot and eo+d I unn ing "ate z . 

ir.- Sa-fe and sanitaiy ±n quality. 
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'C'7 Pz o tee ted agaiJtst coJttantina t ion . 

d7 No erO"S"S connections. 

Baetez iological exatnination fTf plattt' s wat-er supply 
be t-aken rl ~ twTee a ye1lT7 or mn-e ft equently 
necessazy, and zecozds kep-t on f±:l-e-:-

consttucliou, location, and opetalion 1ll'a'rt be 
&ppz OV ed by tire thri-ry COhlih:l:SS 10itet • 

2-:- Bz iJdciJtg W1l't-er facilities 1ll"trS't' be sastitazy and coJtteJtieJtlly 
located . 

T. llandwashing facilities 1ll"trS't' haTe:-

!r. H'O'"t and C"'"%d tanning watez. 

c-:- Sanitazy siJtgle sexvzce towels or a-±r dzyezs . 

d--:- Oottfenieut access• located -%n pzocessittg zooms' toilets , 
locket zooMS I and ot+rer essential areas in plaJtl . 

e-7 Con taitter s pt o v ided for towels and ot+rer 1f1I"S"te matez ial . 
Ttrey nnrst be Htetal. plastic . disposable or teusable J and 
haTe self closiJtg covets . 

~ ~ 1ll"trS't' be supplied -±n sufficient volaw1e and ptessute for 
opetation . CulinatJ rl'eam -±n contact rith III'±Tk or daTry 
ptoducts 1ll"trS't' be -free o£ hatmful substances . 6trly boilet 
wat-er additives Jweeting xequitements o£ tt erR 121 . 1988 or a 
secondaxy ste81ft genexalox tt"S"±ng 01rl:y 'S'C7'ft wat-er without tt"S"e o£ 
boilex cowpounds -±s allowed . 

-5-7 A±r under pt essaz e 1ll"trS't' cotuply rith &tt sanitaz y sta11d&t ds and 
pt act ices as defined -%n N-ort+t Bakota Oetttaz y eode sect ioJt 
~ 39 91 . 

fr.- Bisposal o£ wastes xequixewents . 

a-:- \tastes INU'St be pxopexly disposed o£ -±n accoxdance rith tire 
ettvitoJtMettlal pzotectioJt agency zequizemenls . Min i mum 
1f1I"S"te i-ine ri%e nnrst be +ottr inches [ 1 9. 16 cent hietex s] on 
new constxuction or anothex ~ appxooed by tire ch!riry 

commissionez . 

b-;- Sewer systems nnrst he o£ sufficient ri'ove and capacity . 

e7 Wftere public ~ ±s not a•ailable, wastes nnrst be 
disposed o£ in a tnan11ez not to contaaiJtale equipment or 
cxeate a uuisance or public health hazaxd. Ttre-s-e s ysten1s 
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lll'trSt be appr ooed by tne d-a±ry department pri-or to 
htstallatiosa. 

d-:- CostlaiJaexs for collection 1ft'ti"S"t- be metal, plastic, or ot+rer 
iapezoioas IR&tezial and coveted ....rth a tigltt fittiJtg %±ct7 

e-7 \ia s t e s 1lltt'S"t' be s tor e d -in an area or room to pr o t e c t tne 
room fToa 'fHes and , erm in . 

f-:- Sctr%d W'8"S't-e 1ft'ti"S"t- be disposed o-f zegalatl) and coJtlaiJtezs 
cleaned befos:e tease. 

g-:- Gazdboazd and ot+rer paper ~ 1ft'ti"S"t- be Jcept i:o a Jli1Jt11UUM 

and disposed o£ acceptably. 

It-:- SaJtit&zJ sewezs wray n-crt- be located dizectly ab-crv-e lll"i-Hc or 
lll"i-Hc product storage facilities or processxng facilities. 
Repealed effective April 1, 1993. 

History: Effectioe August T7 +9&67 
General Authority: NBee 4 29 83, 4 29 84, 4 38 55.1 
Law Implemented: NBee 4 38 34 

7-03.1-13-04. Equipment and utensils. 

+-:- Genet al z eqaiz esnents. 

a-:- ld-% eqaip•aeJtl and utensils 1R'ti"S"t: be zeadily JismoaJttable 
for cleaning, sanitizing, and for inspection. 

lr.- ld-% product contact surfaces !rind± be stainless steel• 
ftl"e"e"t' 5A sanit:azy standazds as defined -%n N-ort+t Bakota 
eentury €-ode section 4 38 91, or be approoed by ttre driry 
cotnmissionez. 

C'7 No mae tall ic par-t-s 'O"ttr6'r than gl-as-s 1IIU'S"t- Jnee't 311: san it ar y 
staudazds as defiJted -%n N-ort+t Bakula Oenluzy €-ode sectiota 
4 38 81 £or plastic, rubbez, and rubberlike material. 

d7 Eqaipaenl and utensils for cleaning 1ft'ti"S"t- be i:n acceptable 
couditiont ~ n-crt- zusty, pitted, or cozzoded. 

e-7 ldT eqaip&esal and pipi1tg 1ft'ti"S"t- be Jcept -in good z epa it and 
£ree £ro. czacks and cozzoded suzfaces. 

-f-7 New or tearranged equiplftent IIRt'St be ~ away rz..o.. t+re waH 
or spaced to facilitate good housekeeping and cleaning. 
Majvr changes -in pTarrt: operations dtte to new or rearranged 
eqaipnaent should he appzo"ed by ttre thr±ry coJRJN1ss:zostei. 
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r. *%T ptodact contact part-s and piping lll'ttS't be teasonabl:y 
accessible 'for inspection except tirO"S"e catt:yiug onl-y 
clean i1t place solution. 

tr.- fHriry pt odac t p1mpS nnrst be san it at :y and eas il:y diswantled 
or trf specially appzooed COJtSl1UCtion to arrc, effective 
cleaning ±n place. 

±7 Olean in place systesas nnrst coJnplJ w+t+r 52\ saJaitaxy 
standatds d'S defined ±n Ncrlh Bakota Oeutat:y €ode section 
~ 39 91 and be equipped w±th t ecot ding thet ato111e lets . 

2-:- Receiois1g t-anks nnrst comply w±th ~ sanilazy stastdazds , nnrst 
be easily accessible 'for cleaning inside and 01:rl:-; nnrst be 
elevated ab"OTe ~ floot, and nnrst be ptotected safficientl31 
w-ith covets or baffles t"O ptevent contamination . When 
necessat:y t"O ptovide e11'5'Y access t"O cleaning 'O"f flouts and 
Malls, teceiving t-anks nnrst be equipped w-ith Mheels or 
castezs . 

~ Ptodact stotage tanks or T&ts7 

1!r'":" Pt odact s tot age t-anks or va-t-s nnrst be 'ftti-lT enclosed or 
tightl31 coveted• nnrst be wei± insulated , and the enthe 
istside sazface as wei:T as agilalots and aH- ot+rer 
appuz teJtlliiCes nnrst l:re accessible 
ittspec lion .. 

cleaJting 

b-:- Any opening at ~ top 'O"f ~ ~ or tank including stnrft­
enttance nnrst be ptotected against entry 'O"f dtts+r ti±rt7 
and gtease. 

e-:- 5-±gftt glasses nnrst be soand, cleat, and 'itt good zepa1r . 

d-;- Vats w-ith hinged covetS nnrst be easil31 cleanable and 
desigJted 'for pzoleclion o-f dtrst or snoistate etttezistg ~ 
ptodact when the r±d -is- opened. 

e"":"' Tn 'C1l'S"e'S o-f a±r agitation, systems nnrst be 51'c saitilaty 
st&Jdazds, as defined -m Ncrlh Bakula 0e&tlC1tJ €ode sectioJt 
~ 39 91, apptoved. 

~ holding 
equipped 
t ef:r: igez at ioJ&. 

ptoducts at 
adequate 

f-ee C1:"e1!1ft 

f-east right hottrs nnrst be 
insulation and adequate 

and ot+rer frozen dessezts nnrst 
be zefzigezaled a maxintaJn o£ rero degxees FahteJtheit 
[minas ~ degtees Celsius]. Cheese, liquid nti:Hc and 
other ptocessed tta±ry ptodacts must be teftigetated a 
maxiJRUiil 'fTf tltit t~ tMo -to fot ty fife degz ees Paltz esdteit t-& 
~ ~ degzees Celsius]. 

r. A-H tanks or 'nl"l's nnrst coJnpl31 w±th 31\ sanilat:y standatds 
d'S defined ±n tfort:h Bakula Centaty eode section It 39 91 or 
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state appxo•ed stmadaxds and must be equipped ~ 
tlaexaoaetexs ±n wozkitag ozdez; w+t±eh are tested ffrr 
&CCUl &C) seai&liiiU&}}j . 

~ Itt% ps:odact contact suzfaces o£ sepazato:r:s lll'ti'S"t' be stainless 

sanitazy standaxds , as defined i:n N-art+t Bakota Centuxy &ode 
sectiotz 4 39 91, appzoted or acceptable 
co•atissionez . 

57 Boae type i:nrt:c+r pasleuzizezs 1fttt"S"t be stainless ~and 
ttoilnte tall ic par-t-s ~ comply 1f'±t+r a-A s tandaz ds 8"S' defined i:n 
Norttt Bakula Cettlazy &ode section 4 39 81 . Eae+r pasteuz izez 
t1"S'e"d ffrr healing ptoducls rl' a tempetaluze o-f £T\roe degzees 
Fahtenheit [iiiinas +5 degtees Oelsias] 0'1" llfOTe aboTe -+:he 
atinilllU'IU pasteas:izatioJt leJwpezalaze tte"e"d not IT!nr'e arr aizspace 
healet . Eae+r pasteatizet JIIU"S"t-; howevet. b-e eqaipped w±th an 
aizspace thetJROiietet t-o eJtsuze a tewtpezatuze at Te1rs-t £T\roe 
degzees Fahzenheit [JAistus +5 degzees Celsius] aboTe ttnrl­
teqaited ffrr pasteatization ~-+:he ptodact and 1lnt'S't- IT!nr'e an 
adequate 1ft'e"aft'S o-f co1tlz ollistg -+:he lreating ntedia•n . BoJae lJpe 
i:nrt:c+r pasteuzizezs 
z ecoxding devices 

tempetalate indicating 
b-e checked by -+:he 

de pax Laten l a iiiltintalit o£ e"\"'eT'Y 's-ix months . 

6-:- H-i-gh leapezatuze ..s+ror-t- t-±1lre pasteuz izing syslears. 

~ When pasteatizalion Ts intended or zeqaized , aH- -+:he 
followistg ~ be pzesent :-

+++ An appz o v ed t iJRiJtg pump or device . 

~ A recozdet cottlzollez . 

+-0-+ Trow divetsion ~ or valves. 

~ A holding tube-:-

+5+ A pi-ate type 0'1" inletllal tabalat treat exchallget. 

b-:- The entire systena 1lrUrt comply w±th 5A sallilaty slandatds 
1I"S defined i:n N-art+t Bakula Oenlaty &ode section 4 38 81 
and lniS't- be checked by -+:he da-iry depaz tment a ntinisnunt o-f 
eYeTY S'±x aouths. 

C"7 ~ -+:he pas teat ization tnTit tra-s been cheeked , -+:he tinting 
pmnp 'OT' tiaing sysle11, -fl-ow diversion valves. and 
con lt ollet nnrst b-e sealed i:n accot dance 1f'±t+r 5A 
slandatds 1I"S defined i:n J+oTth Bakula Cenlaty &ode 
4 38 91 and rlat-e slandatds. * shaH 
tesponsibility ~ -+:he p-l-ant t-o uotify -+:he 
comuaissionez isaaedialely o£ any bzoken S"e'1!!d-s 
lempezatuze ..s+ror-t-~ eqctip•ne11l. 
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d7 When ditect steam pasteuxizets are ttSed7 
s h ainet and ~ put ifiet ri"tit a 'Ste1nlr 
xequhed, and tire steam III"'::'St be o£ culinaty qualit). 

T-:- Tltet ••o•e lez s and z eco1 dez s. 

'11'7 Isadicatistg thexmo•wetezs 1lrtJS't be i-cmg 'S"t'ettr; accuzale willtLt 
fioe tenths degtees Fahtenheit f'&-:-tT degrees Celsius] and 
for tire applicable tempetataxe xange, and ptooide for 
checking of le;npezalure o-f pasteurization, cooli1t9 o-f 
pzoducts. and tire accuzacy 0'£ zecozding tJtetnaowaetezs. 

lr.- SiTor-t stem indicating theunometets 1lrtJS't be accatate within 
five tenths degtees Fahtenheit t-e-:-rT degtees Celsius] for 
tire applicable tempetatate tange, and installed -in tire 
ptopez slalionazy position. 

e-:- S loz age tank lhet tAO lie lets, wfTen z eqaiz ed, 1lrtJS't l'raTe a p±trs 
two degtee accatac). 

~ Aizspace iitdicaliJtg thezmoJaetets, when requited lftttS'"t- be 
accuzale within one degzee Fahzenheil t-e-:-5-5 degzees 
Oelsius], and lftttS'"t- be installed trb-o-v-e tire sutface o£ tire 
ptoducts pasteuxized -in tire ,-at +a minimwa o£ one -inch 
~ cenliJnelez s]) to nnrke strre tire tempezataze o-f 'foam 
or a±r7 or both. aboTe the ptoducts pasteutized arso 
zeceives tire zequized tzeatmeJtl. 

'6'7 Recotding thetmo•netets . 

Recotding 
on-e degtee 
applicable 
eadt he-a-t-

thez mometez s lftttS'"t- be aeeuz ate w itltin p±trs 
Fahtenheit t+:++ degtee Celsius] for the 

t e IRP e t at at e t ang e , and III"'::'St be ms"6'd on 
lzealiJtg, pas teuz izhag, 

pzocessing tttTit t-o xecozd tire lteating process . 

Additional tts-e 

ace at ate within 
o£ zecozding llaezaoJnetezs 
p-lus one degt ee Fain enheit 

thezmal 

degtee Celsius] wfTen a tecotd o£ teutpetatute or ti1rte 
o£ cooli1tg and laolding ±s -af significaJ&t iapoz tance . 

-f-07 Ghat t s lftttS'"t- be mat ked t'O show :-

+b+ P:bstTt identification. 

+e-t Reading indicat iJtQ tltet mome lex 8 

pax t:iculat zefetenced point. 

-E-ct-7 Name of product pasteuzized , amount or product 
pasteutized or fi'OW ~ and length o£ ti1rte 
ptoduct pasteutized. 
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+eo+ Oat in and cat oat on h±gtt tetRperalare 'Strorl 
t-i1ne s'stenc. 

~ Record o£ forMard and dioert £Tow on h±gh 
tempezataze 'Strorl t-±lre systems. 

+g+ Airspace teaperature +when applicable). 

~ A z ecoz d of any UJtusaal occuz z eJtces on cltaz t . 

67 Sazface coolers. 

1r7 Surface coolers ~ be equipped rith hinged 'C"''T'eT and 
zeaouable covex. 

b-:- Edge-s o£ the fin-s llm"St be S"O designed to diver L condensate 
on iiOllpzodact sazfaces away iT-om ptodact contact suzfaces . 

e-:- lrH gaskets or sMivel connections ilm'S't be leakproof. 

9-7 Prat-e- ITe1rt exchaugezs . 

s laJtdaz Js , 1I"S 

exchaJtgez s ilm'S't coJiiply rith 
defined -in N-ort+r Bakola Century 

~ 39 91 , when applicable . 

5-A sanitazy 
&ode section 

Jr.- Gaskets ilm'S't be t-ight and -in go'O"d operating order . 

e-:- Plates nnrst be opened £or inspections by the operator at 
fzeqaent intezvals to Jetezncine-±£ equipmeut ±s clean . 

d-:- A cleaning regime ~ be posted. 

~ Internal tubular he-a-t:- exchangers ~ coiiiply rith 3-A sanitary 
standards, as defined -in N-ort+r Bakota Century &ode section 
~ 39 91 > when applicable. 

++:- Pt:nnp-s when applicable , ~ cowtply rith 3-A sanitary standards> 
as defined -in NO'rlh Bakota Century &ode section ~ 39 91 , and 
ilm'S't be disasseMbled and cleaned manually a-fter eaeit 'U'S'e 

UJtless specifically designed £or effective cleani1tg in place . 

+r:- Scales lfti"S"t' be inspected by the N-ort+r Dakota depaz tsnent 17f 
Neigltts and aeasaz es, yeazly, and BlttS'"t- be sealed. 

+3-:- llomogeJtizet s 1ll't1'S'"t' coiitply rith 51ft satti lazy s tandax ds , as 
defined ±n N-ort+r Bakota Century &ode section ~ 39 91 • or 
United Stales depattiltent o£ agriculture standards , when 
applicable and lll1l"S't be disasseMbled and cleaned da-ily a-fter 
'U'S'e unless designed £or effective cleaning -in place . 

~ New equip11enl and replacentents llm"St comply rith 3-A standards 
am:h wtrer-e tiTere are 1TO 3-A s Lattdar ds , as defi11ed -in N-ort+r 
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Bakula OentutJ €'O'de section~ 39 91, available, llltt'St 1fte'e"t the 
&ppiOV&} frf the da±ry COJillllissiOtiE1. A%-scr; CJ'II'iy Ji&letials thai: 
are sanitatJ, teadilJ cleanable, ami nontoxic may be tt'S"e'd -for 
pz educt coJttact suz faces, paz ts, ami gaske ls. 

+5-:- Vacuumizing equipment. 

a-:- VacuusRizing equipiRent mttrl be ttsed -for flaoot conhol ami 
W'a"t"e'L' t emu v al . Tt mttrl be made C"f stainless 'Steei- or 
O'"tiTer equall:9 cozxosion zesistattl n;atetial, coJtslzacted to 
facilitate cleaning• ami accessible -for inspection . Tt 
llltt'St be isolated by a vacua• bteaket ami positive 
activated cheek valves 'Ott the ±nf-et ami dischatge ride's 
when located 'Ott the pasteutized ~ C"f the ttn±t7 

Jr.- H d it ec t 'Ste1m ±s tt'S'e"Ch ±t llltt'St be equipped with a rat±a 
conltollet to tegulate the composition when tequixed to 
finish ptoduct, ±t mttrl be C"f culina1:9 qualitJ • ami ±t 
nnrst 11-a'Y"e' inco11ittg 'S't:-eam supply zegulated by an attloaalic 
solenoid '\l"'d'hre wlri:dt riH cut 'O"fT the 'Steam supply ±n the 
~the fi'OW dhetsion device ±s not ±n the foxwatd fi'OW 
position. 

"C'7 Oo1rdeJJ set s , when tt'S'e"Ch nnrst be equipped with a W'a"t"e'L' ~ 
conhol ami an autohtatic safetJ shatoff valve. Repea 1 ed 
effective April 1, 1993. 

History: Effective August f7 +9&67 
General Authority: NBee 4 29 93, 4 l9 9~. 4 39 55.1 
Law Implemented: NBee 4 39 3~ 

7-03.1-13-05. Personnel - Cleanliness and health. 

T7 Cleanliness requirements. 

a-:- AiT e1nployees 'S'haH- W1!!I'S'h ham:l-s ttp"On zelatJtittg ~ WO'r'k 

+++ asTng toilet facilities. 

+27 Eat in g .. 

+0-+ Smoking. 

~ Othetwise soiling ttre-±1:' hands . 

Jr.- AiT employees nnrst keep fTands el-ean ami follow g"O"O"d 

hygiene ptactices wh±l-e 'Ott ~ 

"C'7 Expeclotating (spitting) or tn"e C"f tobacco ±s prohibited 
±n trre'd"S wtrere riHc or riHc pt oduc t s are handled ±n any 

'tfa'Y'7 
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tr.- The followbtg ±t-eftrs llni'S"t be worn by ai-r pet soJts eJtgaged i:n 
zeceiohag, testiJtgJ ptocessiJag, naaaufactutiJag, packagiitg, 
or ltmtdl i1ag da±ry pt odac t s :-

+++ OleaJt, wtr±t-e or :l-±girt- coloted, washable or disposable 
Ott'ter gazments. 

+2+ e&p-s ( papez e&p"S7 hard tr&t-s7 or mr±r tte t s ) . 

+5+ Beard~ (males). 

2-7 Health. 

1!":" N'CJ pet soh w±ttt a coilhilunicable disease nray be pezwtitled i:n 
any roonrs where nr±:Hc and nr±:Hc pt oduc t s '&r'e ltattdled i:n any 

war. 

lr.- N'CJ pezson 1rith an open disdtatging or infected wound orr 
'Br1ltS'7 ltaJtds, or orr t+re exposed b"Ody P'dT"l"'s nray W'Orlc i:n any 

da±ry pzocessing roontS or i:n any capacity zesulting i:n 
contact 1rith nrrlk-:-

e-:- Itt t-%llre or employment. e1!I'Ch employee involved -m 
pt ocessing, manufactut hrg, packaging, or handling da-iry 

ptoducts, llltt'St ceztify that t+re employee ±s ttee 'O'f any 

cmwaunicable disease. Th±s infotmation nnrst be kept orr 
-f±re at t+re driry plant. ft nnrst be lll"&'de aoailable to t+re 
da-%ry coMaissionez upon zequest. 

7 An esnployee xetathing -t-o W'Orlc followiirg illJtess £rom a 
COIIIIRdhicable disease nnrst i'nn'"e a cez lificate 'from t+re 
attending physician to establish prcrof' 'O'f complete 
zecovezy .. The zecozd o-f a JRedical physical exantinatioit 
following illness fTom a CONMUUicab}e disease nnrst be kept 
orr -f±re at- t+re driry pi-ant and llltt'St be lll"&'de a, a ilabl e to 
t+re driry conana1ss1o11ez upon tequest. Repea 1 ed effective 
April 1, 1993. 

History: Effectioe August +o ~ 
General Authority: NDee 4 29 93, 4 29 94, 4 39 55.1 
Law Imp 1 emented: NDee 4 39 34 

7-03.1-13~06. Using farm separated cream in the manufacturing of 
butter. Far. sepazated ereawr nray be tt5'ed to lltanufactuze bullet, 
pzovided the ereawr ±s~ 

+:- Recehed and sloted i:n containets sepataled £rom ere-am 
ptodaced i:n compliance 1rith t+re state's manufactuting nr±:Hc 
z eqaiz esnents. 

t-:- Following HIBJtUf&C l Ul ittg 'O'f bullet containing ~ 
sepat a ted ct eam, the equip1went ±s completely washed and 
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sm1itized befote ballet rro. CTe1lfl ntee t i119 t+re 
M&JtafactuziJtg .-%He zeqa:izesaeJtls Ts ntaJta:facluzed i:n-to buttez . 

T. Batt:et made iTos -farm sepal at:ed cream ±s identified and stoxed 
-ift a IABJIJIEI acceptable 'to t-fte dairy COMIB1SS1011E1 "t1:J Ei1SU1 e 
ident:it:y and sepaxat:ion -from but:tet ptoduct:s lltamzfact:uted -in 
compl iaJtce wi:tir UJtited States de paz t111e1tt o£ agz icul tuz e 
1 equit entenls. 

~ ht t+re fimrl 'forftt when 'S"CC'Td to i:lte cons anae t s , t+re p z o d ttc t s 
Jlltt'St b-e labeled -in a lltanneL not to confuse i:lte pL oduc t: wi:tir 
Hnit:ed Stat:es depazlanent O"f agz icttlluie appzoved or yzaded 
pxoduct:, and t+re :1-abe-i Jlltt'St b-e app L o ~ e d by t+re 
cottllttissionex. Repea 1 ed effective April 1, 1993. 

History: Effecti~e August: +. +9667 
General Authority: NBee 4 29 63, 4 29 64, 4 36 55.1 
Law Implemented: NBee 4 36 33, 4 36 35, 4 36 45 

97 



CHAPTER 7-03.1-14 

7-03.1-14-01. Floors. 

+:- !fne flooxs o-f aH 1:"'''fttS -%11 wtrieh m±Hc ±s handled, ptocessed, 
or stoz ed or -in wtrieh m±Hc containez s or utensils are waslted 

be cohct ete, i1apet v ious t-iTe; 0'1" bride i:a±d w±tir 
:iMpexvious jo-int lllatetial, llt6"t-aT sutfacing w±tir impetvious 
jo-int matex ial, 0'1" other matet ial wtrieh ±s the equivalent o-f 
good quality cohcxete. !fne flouts llltt"S't be pxovided w±tir 
dx a ins, SIRooth, h1rv-e no pooled wal:et , and 1lltt'St be sloped. 

2-:- !fne flouts o-f stotage ro01ft'S £0'1" dry ingtediehts 0'1" packaging 
matex ial III'1!Y be constx acted o-f tightly joined wood and without 
dxains . 

3-:- eoTd stoxage ro'01II'S tt'S'E"d £0'1" stating m±Hc and m±Hc ptoducl:s 
ne-ed~ be ptovided w±tir -fi-oor dtains wherr the flouts are 
sloped to one 0'1" MOTe exits. Repealed effective April 1, 
1993 . 

History: Effective August +. ~ 
General Authority: NBee ~ 29 93, 4 29 9~. ~ 39 55.1 
Law Imp 1 emented: NBee ~ 39 36 

7-03.1-14-01.1 . Inspection criteria. 

1. All grade A milk must be processed according to the m1n1mum 
requirements of the grade A pasteurized milk ordinance, 1989 
revision, United States department of health and human 
services, food and drug administration and subsequent 
supplements. 

2. All grade A condensed and dry milk products and condensed and 
dry whey must be processed according to s~pplement I to the 
grade A pasteurized milk ordinance. 

History: Effective April 1, 1993 . 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-36 

7-03.1-14-02. Walls and ceilings. WalTs and ceilings llltt"S't be 
finished w±tir s1nooth, "ashable, T±gbt colot ed paiul:ed W'O'Od7 t-iTe; swoo th 
sax face concxete, ceuteJtl plastez, bzick, or other eqaivalettl matezials 
w±tir washable light colored suzface. Walls, pazlitioJts, Mindows, and 
c e il ing s lllttS"t be kept -%11 good t epa it and t e finished 1!"5 'O'ften 1!"5 the 
finish WE'1Ir"S t:rfT 0'1" becomes discoloted. Repealed effective April 1, 
1993. 
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History: Effecti•e Angnst +. +9667 
General Authority: NDee ~ 29 93, ~ 29 9~. ~ 39 55.1 
Law Implemented: NDee ~ 39 39 

7-03.1-14-03. Doors and windows. 

+-:- AH openings t"O 'the out-er a-ir llrtt'S't- be effectively protected by 
any of 'the following:-

!r7 Screening. 

b-7 Effeclioe electz ic sczeen panels. 

~ Fans or a-ir enztains t"O pzooide snfficienl a-ir oeloeity. 

d-:- Pzopezly consltneled fiaps wtrere ±t ±s iJRpzaetical t"O tt'S"e 

self closistg doors or a-ir cat tains. 

e7 A cosnbistalion o-f subdio is ions a-; b; 'C7 and d-:--

r:- AH openings t"O 'the out-er a-ir llltt'St be z alpz oof t"O 'the extent 
tinrt' i:s stecessazy t-o ptevent todeJtl entzy. 

5-:- 6vt-er doors llltt'St be s e 1 f e 1 o sing . Se z een dO'ors 1II11"St oven 
outward. Repealed effective April 1, 1993. 

History: Effectioe Angnst +. +9667 
General Authority: NBee ~ 29 93, ~ 29 e~. ~ 38 55.1 
Law Implemented: NBee 4 39 36 

7-03.1-14-04. Lighting and ventilation. 

+-:- Lighting z eqaiz ement s. 

!r7 Adequate Ti-ght sonzees are zeqnized (natnzal, azlifieial, 
or coaabittalion) wiT±etr llltt'St fazstislt at ~ twestty foo-t-
candles t"O rl± areA"S w+rere llri±k and llri±k pz odnc l s are 
ltmtdled, pzocessed, or stozed or wtrere ulestsils, 
costlainez s, or equipment are waslted. 

b-7 &roy s to z age areA"S llltt'St be pz o o ide d w±tit at ~ of±\roe 
fool candles of light. 

2-:- 'tlenlilalion teqaizemenls. 

!r7 SnraH ro'01IfS llrtt'S't- be kept z easoJtabl y -fre-e of odors and 
excessive condensation on equipswestt, walls, and ceilings . 

b7 Ptessazized t'EJ&lilalittg sysleJtas, -±f t1"S"e'd7 llltt'St Jnnroe a 
filtered a-±r intake. Repealed effective April 1, 1993. 

99 



History: Effecti'e August +; +9667 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55.1 
Law Implemented: HBee 4 39 36 

7-03.1-14-05. Rooms. 

i-:- PzocessingJ pasteuziziJtg, cooling, and packagistg 1ll't1"S"t- be 
conducted -m single r0"'11r'S but m:rt 'fn the S'a1lle roo111 as cleaning 
O'f 'C"&n'S'T bot ties • and e&'S'e'S or the cleaning and unloading O'f 
l'll'rlic tnrek t &I des . 

~ Oo o 1 i119 nray be dorre ±rr the r'0'01ft wiTeTe l'll'rlic t-ank t L uc ks a'L"'e 

unloaded or cleaJred and sanitized. 

5-7 Facilities 'fcrr cleaning and sanitizing o-f m±iic i:ank tracks 
1lrt1"S"t- be equipped 'fcrr rii&naal or 1nechan ical opez at ions . i-f 
facilities 1!IT1!' m:rt on pi:an-t pr ern ise s -t+rey ~ be pet fox mad at­
zeceivistg stations, lt&Jtsfet stations, or sepazate wasltiJtg 
itts lallat ions. 

~ Ro'01ItS 1llttSt be O'f sufficient ~ 'fcrr ~ intended putpose. 

5-7 R0"'11I"S ±rr wiTieh m±Hc or 1II±Hc ptoducts a'L"'e handled• ptocessedJ 
or slozed or where eqaipment utettsils and nr±rk coJtlaiuezs are 
washed or slated, .-ay m:rt directly open -±tTto stables or ~ 
tt'S"e'd 'fcrr dosaeslic paz poses. 

67 ~ btrlk nrrlk s to 1 age i:anks 1lrt1"S"t- be ' e 11 ted -±tTto a r'0'01ft tt'S"e'd 
'fcrr pas leuz iza t ioJt, process i119, cooling, packaging opez at iotts, 
or -±tTto a stotage tank gallety ~ ~ .ay be located 
elsewhete. -if' -t+rey a'L"'e adequately equipped with a-ir filtets $'0 

as t-o pt eel ude the contaRiinat ion O'f the lll'i-Hr. 

!f-:- StrHd ~ 'fn tequited pat tit ions 1llttSt be self closing. 

8-:- Cottage cheese zooms. 

87 New cottage cheese Tat installations 1llttSt be located -m a 
sepazate rcota aaaisttained "free o-f vezntin and flies; and 

b-:- ExisliJag installations .....rrT be alloMed -%n the ptoeessistg 
rcn:nR provided there -±s 1TO e'Oidence o-f ovezczowdiJaga 
exeessi'e lzaffic, condensation. or splash, and ptovided 
-t+rey are equipped with mul tiset vice, or sisrgle set vice 
co' et s wiTieh ~ be kept 'fn ~ at- aH t±nre-s dut i119 the 
setting opetation. Repealed effective April 1, 1993. 

History: Effectioe August +. +9667 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 36 
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7-03.1-14-06. Toilet facilities. 

+:- The wrnic ~ lllttS't be pt o v ided ritit facilities con fouling 
ritit 'the applicable ptovisions O'f 'the rlate "Or 1-oea% plumbing 
code-:-

r-:- To il e t 1"0'0.-s llnll" tTOt 'Op"ETt d it ec t 1 y -i1tto mry room ±n wh±eit wrnic 
o-r nrii:ic pz oduc ts are pz ocessed. They lllttS't be contple lely 
enclosed and haTe tight fitting self closing clouts . 

~ DtessiJtg roonrs and fixtuzes lllttS't be kepi: -±rr d-ean coJtdilion 
and g'O'Od t epa 11 and lllttS't be W'E"lT 1 igh ted and ventilated , haTe 
toilet tissue, and haTe an easily cleanable covexed waste 
zeceptacle . 

~ Sewage and other liquid wastes lllttS't be disposed O'f ±n a 
san it at y tl\aillleX . Nonwatex cat x ied sewage disposal facil i ties 
may tTOt be ttSed7 Repealed effective Apr i l 1, 1993 . 

History : Effective August +. +9867 
General Authority: NBee ~ 29 93, ~ 29 9~. ~ 39 55 . 1 
Law Implemented: NBee 4 39 36 

7-03.1-14-07. Water supply . 

Municipal W'1!rt-er systeuas 

piutected and opetated . 
~ an adequate supply , 

easil~ accessible and 
~ as appzoved by 'the rlate W'1!rt-er conhol a1:1thui ity . 

r-:- Individual W'1!rt-er systems nnrst be cunsh1:1cted and opexated ±n 
c ompl ianc e w±t+r 'the rlate W'1!rt-er I e q t1 it em en t s . They tm:I'St al"S'' 
be -fre-e O'f mry 'C"i"''"S"S connection 0'£" submexged inlets ~ C'Ott'l-d 
ri+ow contaainalion o-f a W'1!rt-er supply. 

5-:- TiTere tm:I'St be no er'O"S"S connections between ~ and aJtsafe 
W'1!rt-er soazces . 

~ An ahgap "Or effective back flow pteoentex tm:I'St be on a±± 
costlleclioJts betwee1r 'the W"a"ter supply piping and a aakeap t-ame 
+s1:I'Ch as -for cooling and condensing). 

-5-:-- Condeitsing W"a"ter and vacuans W'1!rt-er lllttS't lll"e"e"t- 'the tequize1nents 
O'f st1bsections + thiuagh ~ fn specific e&'S'E"S wiTere 'the W"a"ter 
does JT0t nte"E"t tftesoe I e qUit ElliE i I t S , 'the W'1!rt-er may be ttS'E'd $'0 

Tong as 'the e~apoxator or vacuum treai: eqaipmeJtl ±s cunstxocted 
and opexated t-o pxeclt1de contamination O'f 'the 
contents . TIT±$ ±s accomplished by ttS"e O'f 
condenset "Or ttS"e O'f Ieliable safeguaxds 

equipment or -it's 
a suxface type 

to pzeveJtl 'the 
o vex flow fTf condensing W"a"ter Trot~~ 'the condeJtsez . 
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OoJ&deJts Lag tf1l'toer 
pxodaets .ay be 

and z eclainaed 
teased when COiipl i&IICE 

lEQUitEMEJitS o-f tft±s section and when pzopel ptolec.tiolt ~ 
cent aaiJ&& t iott 'is 1:I'S'e'd-:-

systeas 
contanaiJtaled atrst be disinfected 

been zepaized O"r' othetMise 
befoze trS'e' and then pumped 

-free o-f disinfectant befoze bactez iulogical testi1ag. 

~ Regulatory bacteziological testing 1fttt'S"'t- oeetrr~ 

a-:- Upon initial approval. 

b7 6nee eTel"Y ~months aft-er appxo11al. 

e-:- Spon notification or tepaiz or alteration of tf1l'toer systeaa. 

Regulatoxy bactexiological testing 1fttt'S"'t- be conducted~ an 
official labozatozy; and 1fttt'S"'t- be on zecozd and zelained at -the 
chriry depax htent. Repea 1 ed effective Apri 1 1, 1993. 

History: Effectille August +> +9&67 
General Authority: NBee 4 29 83, 4 29 84, 4 38 55.1 
Law Implemented: NBee 4 38 36 

7-03.1-14-08. Handwashing facilities. llandwashing facilities 
1fttt'S"'t- be co 11" en ien tl y located t'O toile t s and ro'01ItS ±n wtri:eh m±Ht pi-tnTt 
opex at ions 1tt"'e conducted and nnrst be el-e1m and ±n g"'""d x epa it , and llltt'St 

lnnre trcrt- and eo-%d -or W1!l'1"'ll zunning watez, S'O"d'p";' and individual sanilazy 
toNels or appzoved haJtddzying devices. Steam watez mixi11g values and 
vat-s for washing bottles. cans-; and si11tilax equiptnellt nray not be tts-ed a'S 

handwashing facilities . Repealed effective April 1, 1993. 

History: Effectille August +> +9&67 
General Authority: NBee 4 29 83• 4 29 &4. 4 38 55.1 
Law Implemented: NBee 4 38 36 

7-03.1-14-09. Milk plant cleanliness. 

-i-7 AT% piping, floozs, walls, ceilings, 'fans-; shelves,. tables, 
and the J&oiipzodact contact suzfaces O"f 
eqaipae&at ll'ti"S"t' be clean. 

facilities 

2-7 AT% ro"01II"S ±n wtri:eh nr±lic and nr±lic p x o d a c t s 1tt"'e handled , 
pzocessed, or slated or 'in wtri:eh conlainezs, atensils, or 
equipment are washed or sloted, 1fttt'S"'t- be kept clean, tTe1l't-; and 
free o-f evidence o-f insects and zodents. 

equipment dizectly zelated to ptocessing opetatioJts 
haudlbag O'f containezs, utensils, and eqaipmeJtl 
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pet11it:ted ±n t+re pasteatizing, pzocessing , cooliJrg , packaghtg , 
and inrHc nrii:k StOI age 1 OOAIS. 

~ Ito i:T1rsb or S'OT±d W'a"Ste IIRrY be stoted Mitltilt t+re ~ except 
-%n coveted coJtlainezs. Was-t-e cotrtainezs ~ t+re packagiJ&g 
MACitiJte or bottle M&S)JEI 1m!Y be UllCOVEIEd du1 istg Opet:alion O"f 
strett equipaent. Repealed effective April 1 , 1993 . 

History: Effecti~e August +> +9&67 
General Authority : NBee ~ 29 83, ~ 29 8~. ~ 38 55 . 1 
Law Implemented: NBee ~ 38 36 

7-03.1-14-10. Sanitary piping. 

r. AfT sanitar:g piping, fittings, and connections wiT±ett are 
exposed to m±rk or m±rk ptoducts, or £rom wh±eh liquids lm!Y 
dr-iv; dt ain, or be drawn -into m±rk pt oducts nnrst consist (T{ 

sJnoollt intpezvioas, coxzosion tesistestt , nontoxic ' easil:g 
cleanai:>le material consisting (T{ 01Te or 1II'0'1:"e (T{ t+re folloMing :-

11'7 S laiJtless 'S"t-eeT o-f t+re Aswez ican ±ron and 'S"t-eeT iJts tit ate 
5&& set ies . 

b-7 Equally conosion tesistant ftre't:'rl +t-o subsection a7 wtrieh 
±s nonlo.<ic and nonabsotbent. 

e-:- Ileal tesistant glass . 

2-:- Plastic, tabbet , or rabbet like matetials ttSed -for gaskets, 
seali1tg applications, "S'trort plastic t-ake down JUiitpeLs , or 
eonnecliotts wh-ere fle.<ibilit, -i-s zequized -for esseJtlial or 
functional teasons nnrst be :-

a-:- Relati.,ely inet l . 

IT:- Resistattl to sczatchiJtg, seating, decompositiott , ctaz i ng , 
chipping, and distottion. 

e-:- Nontoxic . 

d-:- rat tesistant. 

e-7 Relati.,ely nonabsotbent . 

-!7 Oonsh acted (T{ a matet ial wiT±ett doe-s not impat t fla.,o t or 
OtiCT to t+re pt oduc t. 

5-7 The pipi1ag , fittings, and conneclioJtS nnrst be designed , 
conshucted , and installed to be easil:g cleaned , kept -in g"'"""d 
tepair, -free (T{ bteaks or cortosion. to contain no d-ead em:ts 
o£ piping , and to a:H:-ow dt aisaage, and itrspeetion . 
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-4-:- Ole&Jted in place ..tHe pipeliJtes and zetuzn solCJtioJt '1-itres nn:I'S"'t­
be zegid, self dtainiJtg, and'S"' sappuzled t-o mainlaiJt CJJtifotll 
'STope and align•ent. 

57 Gaskets, ±f 
~in:i:shed, and 
saz face. H 
self positioning 
%it let ioz . 

tt'S'e'd7 
appl:i:ed 
gaskets 

-fa-ce-s 

nn:I'S"'t- be 
t-o foTm 
are not 
designed 

self positioJting' designed, 
a smooth, rrtrsft iJttez iol 
tt'S'e'd7 fit tiny s ~ ~ 
t-o 'foTm SlbOO th, £Ttrsft 

6-:- Pipelittes. 

a-:- Inteiioi O"f Melded joints lllttS't be -free O"f p±t-s-; ctacks, or 
inclusions. 

b-7 Pipelines llltt'St be inspected by a boiescope or o-Hrer 
appiopiiate inspection deoice . 

e7 Pipelbtes llltt'St innr'e access points £or iitspectioit and be 
appto\fed by the dai:ry comntissionex. 

d-=- Phms £or Melded pipelines and any changes -in tiTe-s'e pi-ami 
llltt'St be appxoved -±n wx iting by the dai:ry cownnissioner 
pr±or to constzaction. 

7-:- K±Hc and nriiic pi odac l s lllttS't be c 01 1d uc ted -from '01Te p-±eee O"f 
equipH;enl t-o anothei 01rly thioagh sanilaiy piping. fn the 
C1I"S'e o-f cottage clteese dtessiug or cheese, ingxediettls 111117 be 
tt anspoi ted by o-Hrer methods wh±c:it Pi otect the pi odttct £ronr 
contamination . Repea 1 ed effective Apri 1 1, 1993. 

History: Effectioe August +. ~ 
General Authority: NDee ~ ~9 93, ~ ~9 9~. ~ 39 55.1 
Law Implemented: NBee ~ 39 36 

7-03.1-14-11. 
equipment. 

Construction and repair of containers and 

r. Httllittse containeis and equiphlent w-%ttr wtrieb nr:i:Hc and nriiic 
ptoducts eome -int-o contact llltt'St be:-

a-:- Saooth. 

b-:- IsNpex v ious . 

e-:- Coxzosion zesislaJat. 

d-=- Nontoxic. 

e-:- Stainless steel, oT equally cottosion zesistastl 1ft"e"'hr% 
wtrieb -i-s nontoxic and nonabsoibent, or heat iesistant 
glass• or plastic or ittbbei and tttbbeilike Jftaleiial -Htat 
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-±s isaert, tesislaut to scratching , scozhtg , decoapositiosa , 
cz azitag, chipping, and dis lot liota, Itonabsot bettt, nontoxic 
and 1 esis taut, doe-s not imp at t fla\for C'l' odor 'to the 
pr odac t , and main taitts ox ig it tal pz opet ties trrrder repeated 

~ Johtls -±n conlaistez s, equipment, and utestsils 1lltt'S-t' be ~ 
and finished a-s saooth as adjoining suzfaces. 

-5-:-- RolaliJtg 'Sita-fi: iJtsezled tltroaglt a sazface wtri:etr 1lt±Hc or 1lt±Hc 
prodacts C'01II'e i:nt-o contact. The jo-±nt- betweeJt the moo i119 and 
stat io»taz y suz faces 1lltt'S-t' be eros-e fit t isag. 

~ It pressure t±gftt ~ 1lltt'S-t' b-e provided 'l!iTe-atl 'O'f aH thr e ads 
and czevices when thezmolftelezs or tentpezatute sensi1ag eletnents 
are inserted through a surface w±tit wtri:etr 1lt±Hc and 1lt±Hc 
products C'01II'e i:nt-o contact . 

-r. Opetting 5 ±n coo ez s of tanks, 'V'S"t-s7 sepaz a lots , and t:ri:trer 
containers and equipment nnrst b-e protected by raised edge-s or 
olhezwise -tv pzeueJat the entzance o-f sazface dzaiJtage. 

6-7 Condensation diverting aprons nnrst b-e provided as eros-e as 
possible en aH pipes, tltetllionaelezs, m:td t:ri:trer equipnteitl 
unless a Natertight jrint ±s provided . 

7-7 It%± sur faces rith wtrieh 1lt±Hc or 1lt±Hc pt o due t s eonre i:nt-o 
contact nnrst be easily accessible or demountable -for manual 
cleaning . 

67 :Pd± product contact surfaces nnrst b-e accessible -for inspect i on 
and self drainage. 

9-:- 'ftreT-e nnrst b-e tTO t Itt e ads tt'S'ed -in cot 1 t ac t rith 1lt±Hc or 1lt±Hc 
ptoducls except wiTere needed -for functional or safety zeasotas 
and ~ nnrst be 'O'f a sanitary type-:-

+-&--;- :Pd± u;ul t iuse con tai1tet 5 and t:ri:trer equiputeJtt nnrst h1nt-e 1 oanded 
coznezs , be ±n good zepaiz, and free fTom bzeaks , ctevices, 
and cozzosion. K±Ht 'C"a'JTS nnrst tnrre umbtella ~covets . 

+t-:- Stzaisaezs nnrst be self dzaining and o£ appzoved design . The 
desig1a IR'tl"'S't be pezfozaled ~ desigta . StzaiJtezs 1ft'U"S"t' tt"S"e' 

sistgle sezuice stzainez 1nedia . When zeqaized -for fancliona l 
reasons inherent 'to production 'O'f certain m±Hc products . 
Jaaltiuse W'O".-eTr anatez ial nray be tt'S'ed wtrere ±t -is intpzactical to 
'U'S'e perforated metal. T+t%s nnrst b-e mechanically cleaned by 
~ Dtethods that thoroughly dean the W'0"\1"'eTt material and do 
not conla•niJtale the pzodact. 

+r:- Single service articles nnrst b-e appLoved and not reused . !fttey 

nnrst be llOi&loxic and handled -±n a sa1titaz :y JJtasuaeL . Repea 1 ed 
ef fective Apri l 1, 1993. 
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History: Effectiwe Aagast +; ~ 
General Authority: HBee 4 29 83, 4 29 84, 4 38 55.1 
Law Implemented: NBee 4 38 36 

7-03.1-14-12 . 
equipment. 

Cleaning and sanitizing of containers and 

-+-:- Con tainez s and eqaipsneJtl 1lrti'S't- be thoz oagltlJ cleaned a£ot-er eaeh 
trs"e and aT% eqaipmeJtl 1lrti'S't- l:re that ougltly cleaned 1!l'"t ~ onee 
eaeh dar. 

~ Storage t-anks ~ b-e cleaned when emptied and Jll'ttS't b-e ew1ptied 
onee t!"\P"eTT seventy two )touz s. T1rnk'S holding ft'r±Hc longez tiTan 
twenty faux hottr-s 1lrti'S't- be equipped w±tir a seven day 
tempez atuz e z ecoz diJtQ device . 

3-:- f+iiic tmrlc h ucks Jll'ttS't b-e cleaned and sanitized as r eqah ed by 
the regulator, agency . Trucks lilttSt b-e-ar a t-ag 0"1' haT'e a 
z ecoz d showing the date-; i:-±me-; place, and s igttatur e or iJtit ial 
t:rfthe opetatot• unless the tTttek delivers to 01rly O'fte 

receiving ttn"%t where tesponsibility -.fO"l' cleaning and 
sanitizing ean b-e definite}' established Nithout tagging . The 
t-ag ~ b-e te1wooed where the tTttek 'i-s next Mashed and 
sanitized and kept on ~ -.fO"l' fifteen days-:-

~ Pipeli1aes and equipMent designed £-or mechanical cleaning 111'ttS"'t 
haT'e an effecti,e cleaning and sanitizing zegimen, a 
tet&pezaluze xecozding device -in the zetuzn solution T-±ne7 and 
lenapezatuze tecozding chat ls identified, dated, and zetaisted 
-.fO"l' tiTree months .. Ohar t s are to b-e checked by the da-iry 
coJiihi1SS10iiet on eaeh official inspection . 

57 Plants w+rich lftanually c-l-ean containets 1lrti'S't- b-e equipped w±tir a 
two coJwparlriient wastr and rins-e T'a't-7 A th±rd h eat1went Ya"t.-; 

rl-ea1n cabitte t, 0"1' ittdio idual 'Stea1ir je-t- p-1-at-e w±tir tro'O'd 1ll'ttS"'t b-e 
pzovided £-or sanitizing. 

6-:- A:H mal tiuse coJatainet s, equipment, or containet s ~ be 
sanitized pr±oor ~ ti"S"e'7 !festo-s to detetmiue the efficieJac) o£ 
sanitation shoald b-e Jll'a'de by the da-iry depaztment. 

!f-: The tesidaal bactezia C'O'U1T'l' o-f multiuse conlainets nray m:rt­
exceed one ~ ••illiliter t:rf capacity (rinse t-est-t and fifty 
coloJties ~ ei:ght- sqaaze inches [51 . 61 sqaate ceJalimetets] erf 
product contact sutface +-swab test). Multiuse containets 1lrti'S't­

b-e "fre-e t:rf aT% colifou1s. ff fabricated -in another pi1!mt and 
the regulatory agency ha-s information tinrt they do comply, the 
agettcy nray accept the contai1tet s a'S 

Nithoat additional t-est-s unless they haT'e 
be-ntg -in confot 11ance 

zeason -t-o believe 
there 'i-s a confotmance problem 0"1' bacterial ptoblem. 

8-:- The closare 1lrti'S't- be single sezvice. 
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9-:- The coJtlaiJtet mry not intpatt 'into tire pzodact pesticide 
zesidual letels or ot+rer contantiii&Itls ±n excess o£ acceptable 
limits. Repealed effective April 1, 1993. 

History: Effective August +. ~ 
General Authority: NBee 4 29 93, 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 36 

7-03.1-14-13. Storage of cleaned containers and equipment. 

AH multiuse 
cleaJtbag, Jft'tJ'S't 

contaiJtet s, equiputent, and uleitsils' 
be ltanspuzted and stozed ittoezted on 

r-acks or ±n e+ean nonabsozbeut, cozzosion zesistaut, nontoxic 
ea"S'e"S elevated aboTe tiTe fi'O"'r o-r othetMise ptotected £rom 
conlatniitalion. 

Floots nnry not be flushed 
bottles are stacked on tbem7 
1993. 

History: Effective August +. ~ 

o-r Mashed when ct ales o-f e+ean 
Repealed effective April 1, 

General Authority: N&ee 4 29 93, 4 29 84. 4 39 55.1 
Law Implemented: NBee 4 38 36 

7-03.1-14-14. Storage of single-service containers, utensils, and 
materials. 

-1-:- Single setvice C'dp"S'7 eap stock, patchment papet; containets, 
gaskets, o-r ot+rer siugle setvice atticles for ttSe on contact 
with 1ltrlic and 1ltrlic ptoducts 1llttSt be putchased and stoted ±rt 
sanitazJ tubes; wzappings, or cartons, kept: e+ean and dry 
'U1'lti% 12'S"e'Ch and handled ±rt a sanitat y Jnamtet . 

r-:- Papetboatd shipping containets ttse'd t'O enclose plastic b-ags o-r 

unfilled containets Jft'tJ'S't be ttse'd OTdy 01TC'E"7 

5-:- Spilled e&p"S'7 gaskets, o-r patchment ~ lll'dT not be tefilled 
-in't-o tiTe-±r oz iginal coJatainez . 

.fr-:- Oatlons o-r boxe-s frowl wh-idt contents ~been patlially 
zemoved Jft'tJ'S't be kept closed. 

5-:- 6aps-; closut es, o-r containet s 1llttSt be pt o tee ted 'frcmt 
contamination. Repealed effective April 1, 1993. 

History: Effective August +. ~ 
General Authority: N&ee 4 29 93. 4 29 94, 4 39 55.1 
Law Implemented: NBee 4 39 36d 

7-03.1-14-15. Protection from contamination. 
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+-:- Eqaipaetat and ope1ations 1lm'S"t' be located so t-o pzeve1tt 
OtelClOWdLtg anti COJtt&IAilt&tiOll O'f cle&JtEd anti Sdltilized 
contaisaet s, eqaipaeJtl , anti utensils by splash , condeJtsatiott J 
or ntasaaal cost tact. 

2-7 PipeliJtes and equip•ent 't1'S'ed t-o contain or coiidac l 1ltHic 1ln2'St' 
be sepazated ~ tames or cixctzils containi1tg cleastiJzg or 
sanitizistg solution . 

~ M%%k and m±rk ptoducls wh±eh haTe ovetflowed, leaked, spilled , 
or been iaupzopexly ltastdled 1lnl"S"t be discatded . 

~ M%%k and 7ll"±%k ptoducls dtained £rom ptocessing equipment at 
the end o-f a rmtT O"r collected £ro1n defoamet s wh±eh do not 
telutn ptoduct t-o the fillet bowl-; O"r 7ll"±%k solids tinsed £rom 
equipaent; conlainets, O"r 

tepasteutized ±f they are 
pipelines, nnrst V1TiT be 

foxty five degzees Faltzenheit 
handled sanilat Hy anti kept at 
~ degtees Celsius] V"r ~ 

olhetwise they are t-o be discatded . 

57 Relutned package 1lriiic 1II1IY not be tepasteutized unless the 
ptoduct mrs been pasteutized at anolhet grade A plant , handled 
-%n a satritaxy JA&suaez:, and JRaintained at foxty five degzees 
Falarenheit ~ degxees Celsius] o-r~ 

&7 lrH ptoduct sutfaces lllttS't be coveted O"r olhetwise ptotected 
fro-a dtts-t-; iJasects, condensation, or contallittatiott . 

T-:- lrH openxngs attached t-o nri±k stotage anti nr.H:k tank ltucks, 
puiHps , T'&'t-s7 ~ ftlttS"t: be capped V"r othetwise ptotected. 

&-:-- Uitloading trt- tzansfex teceiving stations or pasteut izatio1t 
plants, the following conditious lftttS"t be lll'e't:-

~ H the area ±s completel31 enclosed and the thrst C'O'Ve'r V'r 

dome and ntatdtole C'O'Ve'r opened sl ighll31 anti treTd by 1lle'trl 
claiUps , a fillet ±s not tequhed . 

tr.- H a thrst C'O'Ve'r O"r Jilahhole ±s 'Op"e1t -±n excess o-f wh-a-t ±s 
allowed by the lll'e"t1r% claanps, or the covets are tenaoved ; a 
filtex %s zeqaixed for the manltole. 

t:7 H areas are not ettclosed O"r ~ are 'Op"e1t dut ittg 
unloading, a suitable fillet ±s teqaited. 

Bizecl cointeclions 
~ or thz ouglt 
conJtec t ions are 

Tronr tT1:rek t-o tT1:rek nnrst be ~ t-o 
the JRanhole Hd7 ptovided that trlT 

made rrom fetzale to fezzule w±tn 
ptotection for the rir vent-:-

e-:- Receiving and dmnp ~ lftttS"t be con•plelel" coveted, except 
dating washing and sahilizing and wtren nr.H:k ±s bring 
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dnaaped. OpestiJtgs 'in Y'2l"ts £or stz a inez s straH- haTe co v ez s 
desigJted t-o C"'"\P'er tire opesting W"i"tit tire stzaistez ±rt place. 

9-:- Whenever 1rir 'tt1'tder pressare tt t2"S'ed ±n a mannez t"O b-e ±n 
contact W"i"tit nr±Hc and contact surfaces of nr±Hc equipMent• tt 
~ b-e free of o±fr free of ~ excessi~e Jnoisture, 
exlzaneous swalez ial, and O"d-or-:-

+ir:- Stea1ft containing t"Ox±c substances tt prohibited and when t2"S'ed 
nn:rst b-e of culinary quality. 

++:- Standardization ~b-e~ before pasteurization tt started 
unless pasteurized nr±Hc OT nr±Hc pxoducts are t2"S'ed £or 
standardization. 
standardize pas teat h:ed px odcrcts crnless the px oduc t tt 
subsequently x epas tecrx ized. S tandar dizatiou of grade A 
pr oduc t s 1rith any m±:Hc OT m±:Hc p x odcrc t s otite-r th-an grade A ±s 
pxohibited. 

+2-7 Px oce s sing of £o-od and dx inks otite-r th-an gra-cte A atil-k and nr±Hc 
pxoducts ~b-e pexfotJned t"O pxeclcrde tire contanaination of 
m±rk and m±rk pxoducts. 

+3-:- He1ms nn:rst be provided 't-o p:t:eoent contaminatioJa of wr±lic: 
contaiJte:t: s, CJteJtsils. and equipment. 

~ AH ingxedients and nonpxodcrct contact matexials trse"d ±n the 
pxepaxation OT packiug of m±rk and m±rk pxoducts mttrl b-e 
stoxed ±n a el-ean place. free -from contamination . 

-+5-7 Pasteuxized m±rk may not b-e stxained OT filtered except 
thx oagh a pet fox a ted nreta:r s h ainex . 

i-6-7 9tdy -tittrse poisoiioCJs or t"Ox±c matezials JlecessatJ Tor tire 
maintenance of the da-iry p±ant may b-e p x e sent ±n tire da-iry 
pla1rt . ~ may not b-e s tux ed ±n any room OT area where t+rey 
eottrd contaaiJtale pxoduct equip&Aent, conlaitte:t:s , ateJtsils , 
etc-:-; bvt ftlttrt b-e ±n a sepaxate room and distinctly labeled . 

+7'-7 9tdy insecticides and xodenticides appxoved by tire da-iry 
cowissionez may b-e 'l:rS'e'd7 They nn:rst b-e ttS"e"d ±n accoxdance 
1rith the ftlan 1:1 fac t 1:11 ex s ' hrb-ei- d it e c t ions . They iii'8T not b-e 
ttS"e"d to coutantiJtate nr±:1:k;- coJtlainez s , equiputent , and ateJtsils . 
Repealed effective April 1, 1993. 

History: Effective Acrgast +. +9667 
General Authority: NB€€ ~ 29 e3. ~ 29 8~. ~ 38 55 . 1 
Law Implemented: NB€€ ~ 38 36 

7-03.1-14-16. Pasteurization. 

+:- Batch. 
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r:- The pastet11 izez ftni'S"t' be designed so -t+rtrt t+re diffetestce ±n 
tesape1ataze betweest t+re 1lri-Hc: p1odact in t+re cesttet and t+re 
coldest ~ ±n t+re ~ w±%% ~ exceed one deyzee 
falu:enheit +6-:-55 degtees Celsitts] rl any t-:i:.1ne'7 
IIIUS"t: be pto,ided wTtit adeqttate agitation wTtit t+re agitatot 
sufficiently subsaetged . 

b-:- Location and teqaited teadings o£ istdicating and zecotdiug 
thetMometezs . 

+++ Each bateft pasteuzizet must be equipped wTtit ~an 
indicatittQ and tecuzdillg thetMOJRetez . 

The thetMOIItetet lft'AY not 
pasleux izalion te1npexaluzes 
petiod. Tempetat:tttes o-f 

read ress than teqttited 
thtottghottt t+re holding 
~ thetmometets llltt'St be 

checked by t+re pi-ant opetatot and compatison llltt'St be 
on t+re tecotding cltatt. 

+a-+ The tecotdet lft'AY not read highet than t+re indicating 
thez litO IRE let . 

~ No bateft o-f 1lri-Hc: or m±rk ptodttcts may be pastetttized 
unless Tt- ±s sufficient -to ecnr'E'r ~ tlrezsnorHelez 
bttlbs. 

e7 ~ pasleazize1s llltt'St be so opezated tna+ ~ a±T 
Cit C tihiS t ance S lll'±i:k and m±rk p 1 odttc t S w±%% be heTti ft n'CJ't 

ntiltinsant past:e111ization teJRpezaluze 
cont:iJtaoasly £-or a-t i-east lltiz ty minutes. 

d-7 When filling or etrtptying t:etilpetati1tes are incl11ded ±n t+re 
t-±me intetval on t+re tecotding chaxt. 'Stt'Ch: int:exvals llltt'St 
be indicated on t+re drart by t+re opex a lox . 

e-:- in bateft paslea1iz:ezs t+re tempexatazes o-f tire atJwospheze 
~ tire 1lri-Hc: and m±rk px od11c l s lft'AY not be Tess than ~ 
degtees fahxenheit tr-:-r5 degtees Oelsi11s] highex than 
~ pasteuzization leiipezaluze ~ The pasteuzizez 1ftttS't- be 
equipped W'i:tit an aiz space thezmonce lez, tire suz face o-f t+re 
nr±Hc lll'tfS't be rl i-east one -ine+t t-r5-;-4 ndll ime t et s ] be-Tow 
the t:hexmoaet:et btt1kT and ~ tempexat11xe nnrst be 
insetibed on tire tecotding drart e-aclt t-±me t+re pastentizex 
±s -m U'S""e'7 

~ Desig11 and itaslallation o-f valves and connectioJts . 

+++ Besign and installation o-f ,alves and connections 
nnrst ~ teq11itements o-f section 7 93 . 1 1~ 19. 

+r+ MT pipelines and fillings must be 'SO coJtshttet:ed and 
so located -t+rtrt leakage wTrr not occuz . 
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f-0-t lr%-3: single leak gtooves and aH- atatistg leak gzuoves 
when aatted lllt2"S't- extend thtougltout the entite dep-ttt 
of the ~ Leakage must be dioettedJ dtah&age 
pzontoled, and a±r binding ptevented. 

~ A ~ must be ptooided on aH- plug type outlet and 
-inl-et val o e s -in order i=-o gttide the opet at ot -in 
closing the ~ 'S"' unpasteutized nti-Hc ±s ~ 
petJaitted i=-o enter the outlet -1-bTe or holdet 
zespectively. 

Outlet values 
accumulation o-f 

must be desigsted t"'' pie~ettl the 
unpasteutized nr±Hc -in the ~ 

passages when the ~ ±s -in closed position. 

+67 Tni-et pipelines and outlets -from~ pasteutizets 
must be equipped rit+t f-eme ptotectot oaloes unless 
piping ±s 'S"' attanged that 01rl-y OTre ~ ean be 
co&&l&ec ted i=-o the -inl-et -1-bTe at a t-±me7 and tiri-s OTre 

~ must be disconnected duz ing ltoldistg and e1np ty istg 
petiods. 

+T+ Tni-et and outlet connections ottrer than thtough 
close coupled oaloes may ~ enter or %eaTe the 
pasteatizet beTow the f-evei- of nti-Hc thetein . 

-E-8-+ When the -inl-et -1-bTe e& 1 t e t s the I &ol det '&boTe the nr:Hic 
leoel, the -inl-et r±ne must be ptooided w±th an 
auto11atic a±r telief or ~ located at the ~ or 
elseNhete and designed i=-o function -in ~ closed 
position. 

+9+ lr%-3: f-eme detectot oaloes must be installed -in the 
pzopez position to estsure the fane lioJt of the f-eme 
divez tistg device. 

+-te-+ A* outlet oaloes must be kept ful-ly closed dating 
filling, heating, and holding petiods . ld± -±n±e-t­
oalves must be closed dating holding and emptying 
peziods. 

27 High temperature short time continuous flow pasteurization. 

a-:- Indicating tJaez JilORIE letS and xecozdet>'conlzollez 
ittslz aureiils 1ft'tt'S"t con•ply rit+t 'S'"t:1rt-e stauda~:ds . 

b-:- Automatic nr±Hc fl-ow conhols . Each IT±gh tempetatute 'SiTo'rl 
t-±nte must be equipped rit+t a floN dioetsion deoice wtrielt 
automatically causes the divezsiou o£ nr±Hc ±n tesponse t-o 
a sublegal pasleuzization tempetalure . TnTs device must 
comply rittt aH- of the folloNing specifications :-
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+# Tc:r haTe an upw ax d rl"Op"e -±n the dh ec lion 'O'f fi'OW not 
Tes-s 'Htan twenty five inches per fO'O't t-6-:-55 
11ill imetez s per 5-&4-:-8 swill in;e tez s 1. 

+5o+ lmd be pxovided w-ith sappoxts to maintain aH pa1!""t-s 

'O'f holding tube-s -±n a f±xed position. 

+-6-7 To assuze t+nrt no pot licit betweeJt the ~ and the 
fi'OW cotttz ol tesnpet slate sensot Ts lteated . 

d-:- !Jtdicalittg and zecotdittg lhezmomelezs . 

f+t Indicating and xecoxding thexmometexs nn:rst be located 
a-s el'O'S'e a-s possible to the tempexatu:t::e sensox O'f the 
xecoxdex cont:t::ollex. 

+2-t The tempe:t::atu:t::e O'f the xeeo:t::ded conl:t::ollex nn:rst be 
cheeked ti1r±fy against the indicator by the p-i1mt 
opez a tot and z eadings z ecoz Jed on the c)aazl . The 
xeeoxdex contxollex nnrst read tTO highe:t:: titan the 
iudicaling thermoswetez. 

e"7 Flow promoting devices. 

f+t Equipment wfriclt nray pxoduce fi'OW thxough the holde:t:: 
nn:rst be upstx ea1n fr-om the holde:t:: unless the 
flow ptolboling devices haTe a lft"e'1!1TS pzovided to 
elimiitale negative ptessuze. 

+2-t Vacuuna equipmettt located downs lz eaJn fr-om the holdez 
nn:rst haTe an effective vacat2JII b:t::eakex ~ a12tomatic 
nrean-s t:rf pxe~enting negative pzessuze. 

+5-t !ftre 'Sp'e'ed O'f P'l11ftP"S or ot+ter flow promoting devices 
governing the rat-e O'f fi'OW thxo12gh the holdex nn:rst be 
controlled to hoTd eTe'rY pa:t:: tiele O'f lll±Ht to comply 
w-ith the ±-ega% definition o-f paste12xiz:ation. Ttrey 
nn:r.rt be sealed aft-er be-ing cheeked by the chriry 
connnissionex and ±-f the S'e'di- ±s bxoken. the chriry 
depa:t:: linent nnrst be notified i1nmediately . The 

~ 

IIIElEI ittg or t imiitg ~ nnrst be O'f the positive 
displaceMent ~ 

The holding t-inre t-est-s nnrst be t-aken when aH 
eq12ipment and devices 1!lT"e opexated and adjusted to 
pxovide -for iii&Xillli2JII fl-ow-:- Tt nnrst be tested -±n hottr 
fo:t:: wax d and dive:t:: t fi"OW initially and se111iamraally 
thexeaftex by the chriry depa:t::lment, and~ when the 
S'e'di- O'f the ~ setting ha-s b-e-en Lx oken. 

~ Milk to milk regenerative heating. 
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~ Pasteatizets enrplo:yitag 1ll"tHc to 1lr±Hc tegenetalioe )aealiJag 
w±ttr both rides c 1 o sed t-o tire a tmo sphe:t: e 1llttS't co hlp 1 y w±ttr 
tire folloNLtg specifications:-

++t Regenezalozs 1llttS't be cons t:l: acted, ±ust:alled, and 
ope:~:a:ted '5'0 t+nrt tire pastea:a::i:zed pxodact: -±n tire 
z ege1aer a toz riH aalosaalicallJ be tmder gxeatez 
pxessaxe than tire raw pxoduct . 

+r7 Past:eax±zed pxodact between xegene1alo1 and tire 
Jteatesl P'"O"'in"t' Jownstteasn c-p-en t-o tire atnrosphete lft't2"S'to 
rise t-o a ve1tical elevation twelve inches [394 . 89 
milliatetex s] abo-v-e tire highest raw 1lr±Hc downslteam 
-frolll tire c 01 ts tat t t ~ hmk and 1llttS't be c-p-en t-o tire 
allftospheze at -t+rrs c-r a highez elevation . 

+3-+ Tire o v ex flow trf tire t-op r±1n trf tire hal a1 tc e hmk lft't2"S'to 
be -l-ower than tire lowest ~ trf 1lr±Hc ±rt tire 
tegenezatoz. 

~ No punrp flow pt onto l itag de" ices wiT±eh ean effect 
p1opex p1essu1e xelationships within tire xegene1alox 
may be located between tire p1oduct oatlet fT01It tire 
1egenexalo1 and tire neatest po-±nt downslteam O'p'eft t-o 
tire atswosphe:~:e. 

+57 No P'UJIIP may be 1 oc at ed bet w eet t the raw nr±lk ±rti:et t-o 
the 1egene1alox and the raw 1ll"i:Hc supply hmk anless 
designed ami installed t-o ope1ale oniy when nr±iic: ±s 
flowing thxoagh the pasteuxized ride ami the pxessa1e 
on tire pasleuzized ride ±s yteatet than tire puntp's 
ma.<imunt px essu1 e. To accomplish tiri:'S'7 tire boosle1 
pump 1lt'ltS"t' be w-ired S"' opeL at iott i:s impossible unless :-

Ta-t Tire mete1ing pump ±s ope1ating. 

+17+ Tire flow diuezsion device Ts i:n tire fo:~:Matd 'fi:ow 
position . 

+c-+ Tire pas teuz ized pz educt pr essuz e exceeds nraxintusn 
p1essa1e deoeloped by tire boostex pump by one 
pound per squa1e ±nch T67&T kilopascals] . 
P1essa1e gauges lft't2"S'to be installed at tire -in-1-et 
and oatlet trf tire 1 eyenex alo1 or ±rt T±ett trf 
xegene1ation outlet coolex oatlet. The-s-e riH 
be checked by the xegulatoxy agenqp. 

+67 Tire II!Otor cas:utg and impellex trf tire boostex pump 

mttSt be identified and stte:'h xecoxds maintained . 

+T+ PrH raw 1ll"i:Hc ±rt the x e y e1 te 1 at ox mttSt dr1rin bade t-o 
tire hal at tc e hmk when raw ptt1llp"S are s+n:rt down and raw 
nr±lk outlet rrom tire xegenexatox ±s disconnected . 
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Pt essat e gauges 1lrti'St be i1ts tal led ai: the raw m±Hc 
outlet and tire ~Tea-t hansfes: W'&"teT outlet O'f the 
zegeJtetaloz . Ttre accuzacy o-f t+rese pzessaze gauges 
ftni'S't' be checked by tire thri-ry COIAJA1SS10hE1 upon 
installation, quas:tes:ly, and 1l'ft-er s:epais: . 

~ Temperature 
examination. 

recording charts, equipment tests, and 

'&"':"' Itt% tenrpexatuxe xecozding chazls 1lr'ti"S"t be pzesez ved a-t tire 
pi-ant 'for a pes: iod O'f ti1ree mouths. 

b7 The ttS"e O'f teiilpes:atus:e s:ecos:diug chas:t:s nray ~exceed tire 
tiwre Hnri:t 'for .m±ch they are des igtted . 

e-:- The following infozsnation 1lr'ti"S"t f:7e eutezed on tire chazts as 
applicable. 

+++ Bateh pasleazizezs . 

'!l"fi7T fluaabez or location f:1'f zecozdez when 1ft'O're than 

+e+ Extent: O'f holding pes: iod including filling and 
eMptying times . 

~ Reading of axz space thezmouretet . 

~ Reading of indicating thezatoMetez. 

Eiluas:t:es:ly, i1tilials 
COitillliSs iOllEl opposite tire s:equis:ed 

iJtdicating thezmometet 
llteLJIIOncetez . 

tire thri-ry 
teadings o£ 

ais:space 

+gT Eiluas:t:es:lyJ tire t±me accus:acy O'f tire s:ecos:des: as 
deletntiJted by tire thri-ry comncissionez . 

+tt+ Amount and mmre O'f past:eus:ized m±Hc and m±Hc 
pzodacts xepzesented by E1I"C'b ba1:eh or run on tire 
chas:t. 

+±+ Recos:d O'f Ultasual occus:s:ences . 

+j-t Signatus:es or initials O'f opes:atos:. 

+k+ Name O'f nr±rk plattl. 

~ H-igh t ettrpe s: at us: e shcTt t±me cltas: t s 1lr'ti"S"t ha'\r'e rl± tire 
infozaation a-s specified -±n subdivisiolt e o£ 
sub sect ion 4-7 except subpaz agz aplts e; d-; and ~ a 
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xecotd of -Hte t±.e dating wtricit -Hte flow divetsion 
device ±s -in -Hte fox wazd fi'ow posilioJz, and -Hte 
cut in and cut out m±lic tempetatute tecotded da±ly by 
-Hte opez a lot at- -Hte beg istJting o-f -Hte nrn and 
initialed by -Hte d-a-iry depattJAent quattetly. 

d7 Tfte d-a-iry C01AIIt1SS10Jl61 -stra-rr C0Jtdl1Ct eqttipMEJtt ~ Oft 

iJtstzuaents, ttp'O'ft installation and cmee ~ ~ naoiillts 
tlaez eafle1, and wfTen z epaiz s o-r altez atiosas are 1lnlde-:- The 
'S'1!d-t- ~ 1RttS"t' be cond uc ted onee ~ "S"%x ill Oil llts . 
Repealed effective April 1, 1993. 

History: Effective August if ~ 
General Authority: NDee ~ 29 93, ~ 29 9~. ~ 39 55.1 
Law Implemented: NDee ~ 39 36 

7-03.1-14-17. Cooling of milk. 

i-7 Raw 1ll"iTk pz educt 1ft'trS"'t' be naaiitlained a-t fez ty fil'e degz ees 
FahLetdteit ~ degzees Celsias]. 

~ Pasteutized m±lic and m±lic ptoducts, except those ~ be 
cultazed, 1RttS"t' be cooled innnedialel:y in appzoved equipMent i:o 
fotty five degtees fahtenheit ~ degtees Celsius] or~ 
pr-±or ~packaging. 

37 Stotage of pasteutized m±lic and m±lic ptoducts MttSt be 
foz ty five degzees Fahzenlteil ~ degzees Celsius] or ~ 

h delivety vehicles, -Hte 
pt oduc t s nnry tTOt e.<ceed -fTfty 
Celsius]. 

leriipetatute o-f -Hte m±lic and riTk 
degzees Faltzenlteil T+& degzees 

11"57 Eaetr t eft ig e t a tot roo111 'in wtr±eh riTk or riTk p t o ducts m:-e 
stoted 1ft'trS"'t' be equipped wtth an iudicating thetmomelet located 
'in -Hte w at me s t %'OtTe o-f -Hte r'0"''11I":" 

stozage 
lhetMOIRE let 'Hte 

tank mttSt be equipped w±th an 
sensot o-f wtr±eh mttSt be located ~ 

indicatiug 
petmit -Hte 

zegislezistg o-f -Hte tempetaluze o-f -Hte contents wfTen -Hte tank 
costlaitts no III"'T'e titan twenty pezceJtl O"'f ±t-s calibtaled 
capacity. 

T-:- Sutface coolets 1ft'trS"'t' ~ 'B'l± o-f -Hte following specifications :-

tt7 The sections o-f oven sutface coolets nnrst Te-aTe a gap o-f 
at l-east twenty fhe hundtedths -inch f'6-;-3-5 millimetets] 
be tween -Hte z eadet sect ioJts for ea"S"e of cleanisag. 

headet COiApie te}y enclosed , 
coJadestsaliost or leakage £rom headets 1ft'trS"'t' he pz euettled 
£rom enteting -Hte riTk and riTk ptoducts . 

117 



e-:-- The coolez lllttS"t- be located t'O' ptevent drivs rrcmr enlezing 
~ m±rk or~ products. 

&7 Rech culated eoTd wat-er ttS'e'd ±n coolers and exchangers lllttS"t- b-e 
SOUrCe ptotected contamistat ion, tested 

sesai&hitaally , and lllttS"t- comply w±t+t bactez iolog ical staJtdai ds . 
i-f s)steJws becoMe eoJttanainated, t+rey lllttS"t- be pzopezlJ tzeated 
and zetested. 

9-:- Fzeezhtg p-o-%nt depressants, wiTen ttSe'd-; lllttS"t- be Jtontoxic . 
Repealed eff ective April 1, 1993. 

History : Effectioe August +. +9667 
General Author i ty: NBee 4 29 83, 4 29 94. 4 39 55.1 
Law Implemented: NBee 4 38 36 

7- 03.1-14-18 . Bottling and packaging. 

~ Arr ~ and m±Tk ptoducts must b-e bottled and packaged at tfte 
p+an-t w+rere r±na-r pasleuzizalion ±s pexfozmed withont tmdtre 
deTay trit-er pasleutiz:ation . 

~ Arr bottling or packaging lllttS"t- b-e done OTT apptooed Alechanical 
eqaipatent. T+ri-s does not- exclude Jnanually opez a ted nrachinei :9 

but does e .<clude Methods ±n wh±eh tfte bottling and capping 
devices are not- inlegzal -in one SJstea . 

-3-7 Bottling or packaging machines ~ designed t-o noini1aiz:e n-ee-ct5 
'for adj us tmeJtl duz iug opez at ion . 

~ Bottling or packaging machine supply t-anks and b-owbr must h1nre 
coV"et s wh±eh are conslt acted to pz event any contamilaatiost . 
Arr covets nn:rst be -±n pTa-ee dazing opezalion. 

5-:- A drfp deflectot designed and adjusted t-o dioett condensation 
must b-e installed 01t e-aeh fillet oaloe . 

fr:- Contaistez ist feed coJlveyozs -to aulontalic bottling or packagiitg 
machistes must h1nre ovethead shields t-o pzoteet tfte bottles or 
packages iToftt con taaiJtat iost. 

~ CotttaiJaes: fabz icathtg matez ials nn:rst be handled -in a saititaxy 
M&liltet and pz o lee led agaiJrst tmdtre exposut e dnz htg tfte package 
asseablJ opezalion . 

&7 Floats 01t Atachines nn:rst b-e designed t-o b-e adjustable without 
tetno~ing tfte covet . 

-97 The fillet p-±p-e O'f 1!"1± bottling and packaging machines llnl"St 
h1nre an apron or O"ttre1:- appt o o ed de o ice a-s d"O"S"e t-o tfte fillet 
bow% a-s possible. 
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History: Effecti~e August +; +9667 
General Authority: NBee ~ 29 93, ~ 29 a~. ~ 39 55 . 1 
Law Implemented: NBee ~ 39 36 

7-03.1-14-20. Personnel cleanliness. 

+:- Hands III1I'S'"t' be washed befoze connnencing p%ant- functions and 
whenevet soiled or co1tlaminated . 

z-:- ltH- pet so1ts engaged -±rr pzocessing, paslet1z izatioJt, hattdling , 
stozage, or tzanspozlation o£ nr%%ic-r 1II'±Ht pzoducts, coJtlailletsJ 
equipmeJtl , and atensils ftl'ti"S't- wear ei-ean 'O'tlter yazJaents, caps 
(papet ~ ~ ~ o-r mr±r Jtets), and be1rrt:l net-s (JJiales) . 

Tobacco nray 
ptocessiuy o-f 

'!l1TY petSOii 

ptodacts. 
wirii-e engaged -in tire 

Repealed effective 
April 1, 1993 . 

History: Effective August +; +9667 
General Authority: NBee ~ 29 93, ~ 29 a~. ~ 39 55 . 1 
Law Implemented: NBee ~ 39 36 

7-03.1-14-21. Vehicles . AH vehicles ttse'd fcrr ltanspottalion o-f 
pas teat ized 1II'±Ht and nr±Hc pt odacts lll'tt'S't he cons h acted and opet a ted so 
i:+n!rt- t+re 1II'±Ht and 1II'±Ht pzoducls are Jllaintained ri' fozly fi\'e degzees 
Fahtenheit ~ degtees Celsius] o-r Te'S"S and are ptotected -from 'Stm7 

£rcmr fzeezistg, and -from conlamiJaation. 'Jehicles ftl'ti"S't- be kept clean . No 
contantinatiJtg substances nta'Y' be lzanspoz led -%n a vehicle i:+n!rt- Jnnd-s 1II'±Ht 
and 1II'±Ht ptoducts . Vehicles III1I'S'"t' haTe £trl:±y enclosed bodies with 
well fitted~ doots . Repealed effective April 1, 1993. 

History: Effective August +; +9667 
General Authority: NBee ~ 29 93, ~ 29 a~. ~ 39 55 . 1 
Law Implemented: NBee ~ 39 36 

7-03.1-14-22 . Surroundings . Sunoundings ftl'ti"S't- he neat and clean, 
Tree o£ pooled walez, ltazbozage, and 'fiy and zodenl bzeeding azeas . 
9trly apptoved insecticides and zodettlicides ntay' be ~ Dt iveways, 
lanes, and area'S setving nr±Hc p%ant- vehicular ltaffic 
dtained, and Tree -froat p'O'O'%-s o-f standing watet . 
Ap ril 1, 1993 . 

Hi story : Effective August +. +9667 
General Authority : NB€6 ~ 29 93, ~ 29 a~. ~ 39 55.1 
Law Implemented: NBee ~ 39 36 
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CHAPTER 7-03.1-15 

7-03.1-15-02. Equipment and vehicles. The maximum amount of time 
between pickup of milk on the farm is four days. All equipment used ±n 
the to transport ~ raw milk or cream must conform to 3A sanitary 
standards, as defined in North Dakota Century Code section 4-30-01, or 
be approved by the dairy commissioner . Equipment not meeting 3A 
sanitary standards and not having the dairy commissioner•s approval must 
be sealed or tagged by the dairy commissioner~ Hse ~ sealed or tagged 
equipaaeJtl w±rr zesult 'in the suspensioJt o-f tire haulez 's license or 
designee and may not be used for storing and transporting milk and milk 
products . Vehicles used for transporting raw milk or milk products may 
not be used for transporting other products, unless approved by the 
dairy commissioner. 

History: Effective August 1, 1986; amended effective April 1, 1993 . 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-38 

7-03.1-15-03. Raw milk pickup. 

1. Raw milk picked up on the farm must be stored in containers 
meeting all the following requirements: 

a. Compliance with 3A sanitary standards, as defined in North 
Dakota Century Code section 4-30-01, or approved by the 
dairy commissioner. 

b. Ability to agitate to obtain a universal sample . 

c. Ability to hold milk at a temperature between thirty-two 
to forty-five degrees Fahrenheit [0 to 7 .22 degrees 
Celsius]. 

2. Only raw milk stored on the farm in bulk tanks approved by the 
dairy commissioner may be picked up. It is a violation of 
this section to add milk stored in containers not complying 
with this section to milk stored in a container meeting the 
requirements of this section. 

3. Filter bowls or open bowl strainers with fiber filters must 
comply with 3A sanitary standards as defined in North Dakota 
Century Code section 4-30-01. Only approved in-line filtering 
devices may be used when transferring milk from a farm bulk 
tank to a farm bulk truck. These devices must be stored in a 
sanitary manner. 

4. During transfer of all milk or milk products from farm bulk 
trucks or tankers, a filter is required for any air inlet vent 
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when transfer occurs outside or in an area not completely 
enclosed. 

5. Transfer of arr milk and milk products between trucks or 
between ~ and tankers must be made from valve to valve 
with adequate filter protection for air inlet vent. 

6. Only milk stored at forty-five degrees -Fahrenheit [7.22 
degrees Celsius] or below may be picked up at the farm. 

7. Milk can only be picked up from farms with a valid posted 
certification. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
law Implemented: NDCC 4-30-38 

7-03.1-15-04. Pup trailers. When pup trailers are used in 
hauling milk and milk products, the connecting pipeline between the main 
tanker and pup trailer must be kept free of milk or milk products during 
transport. Any milk retained in the connecting pipeline must be 
disposed of and not transferred to plant storage silos or tanks. These 
connecting pipelines or hoses must be cleaned and sanitized between each 
use. Two compartment tankers shall carry the same grade product in each 
compartment. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
law Implemented: NDCC 4-30-38 

7-03.1-15-05. Wash records. 

1. All farm bulk trucks used for transporting raw milk from the 
farm to the plant shall maintain a record of washing and 
sanitizing at the end of each day 1 s use. This record may 
consist of a mechanical recording chart, a wash log, or any 
other approved method which contains the following 
information: 

a. Truck identification 
applicable. 

state identification number if 

b. "ashex identification Name and location of wash station. 

c. Date and time of washing. 

d. T±me Date and time of sanitizing. 

e. tnmre and location 'O"f washing facility Type of sanitizer. 
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f. Complete name of individual responsible for washing and 
sanitizing. 

All items such as valves and milk pumps which cannot be 
cleaned in place must be manually cleaned and sanitized at the 
end of each day's use. 

2. All tankers and farm bulk trucks washed and sanitized outside 
the state of North Dakota will require a seal on the outlet 
valve and wash tag containing the following information: 

a. Truck identification - state identification number if 
applicable. 

b. Location Name and location of wash station. 

c. Date and time of washing. 

d. N1mre TTf individnal tesponsible £or washing and Date and 
time of sanitizing. 

e. Type of sanitizer. 

f. Complete name of individual responsible for washing and 
sanitizing. 

All milk. transported in tankers or farm bulk trucks which are 
washed out of state and do not have the required seal and wash 
tag must be diverted to nongrade A uses. 

3. If milk is held in tankers or farm 
may not exceed forty-five de rees 
Celsius . 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-38 
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CHAPTER 7-03.1-16 

7-03.1-16-01. License requirements. 1\H persons 'Oi:Trer ttran llri:Hc 
pxoducers or thriry- pi:1!mto employees engaging -in ovet the :z:oad t:r:ansport 
'V'f llri:Hc or nrH:k prodaets, but- !1'0'"1:- required t-o sample, lft't%'S'l- be licensed 
as III'%Hc hauleu. All private owners of over-the-road tankers and farm 
bulk trucks must be licensed as milk haulers. All the following items 
must be complied with in order to obtain a license: 

1. The vehicles hauling milk must be properly identified with 
lettering of such height as easily readable. It must include 
the owner 1s name, address, and identification number. 

2. The truck and tank must comply with 3A sanitary standards, as 
defined in North Dakota Century Code section 4-30-01, for 
unrefrigerated tanks storing milk and milk products. 

3. Application must be made to the dairy commissioner for a 
license. The license must be renewed annually. 

4. All milk haulers should be trained to screen milk for drug 
residue. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
Ge~eral Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
law Implemented: NDCC 4-30-38.1 
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CHAPTER 7-03.1-17 

7-03.1-17-02. Vehicle requirements. All vehicles used in the 
transport of dairy products covered under this section must comply with 
all the requirements listed below: 

1. A temperature of forty-five degrees Fahrenheit [7.22 degrees 
Celsius] or lower must be maintained in the storage area of 
the delivery vehicle. 

2. All milk and milk products must be maintained at forty-five 
degrees Fahrenheit [7.22 degrees Celsius] or lower. Failure 
to maintain milk and milk products in the this temperature 
range o-f thix ty two t-o fot ty five degt ees Faht enheit f'& t-o 
~ degxees Celsius] will require use of a refrigerated 
storage compartment. Ultrapasteurized and aseptically 
processed dairy products are exempt from this requirement. 

3. The interior of the storage area must be cleaned daily and 
free from insects and rodents. 

4. An approved thermometer must be mounted in the storage area of 
all vehicles used to transport processed and manufactured 
dairy products. 

5. All newly licensed 
their facilities 
Application for a 
dairy commissioner. 

distributors must have an inspection of 
and equipment prior to licensing. 
distributor license must be made with the 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-39 
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CHAPTER 7-03.1-18 

BRANDING CANS, KEGS, BARRELS, AND RECEPTACLES 

[Repealed effective April 1, 1993] 
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CHAPTER 7-03.1-20 

7-03.1-20-01. Federal requirements. All milk and milk products 
must comply with the labeling and nomenclature requirements of title 21, 
Code of Federal Regulations, parts 131, 133, tmd 135, and the 11 Nutrition 
Labeling and Education Act of 1990 11

, inclusive, except where state law 
takes precedence. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-45 

7-03.1-20-02. Cheese labeling. 

1. Bulk cheese must be legibly marked with: 

a . The name of the product. 

b. Code or date, or both, of manufacture. 

c. Vat number. 

d. Officially designated code number or name and address of 
manufacturer. 

e. Statement as to whether the product is pasteurized or heat 
treated or for further processing. 

f. Other required information as listed in title 21, Code of 
Federal Regulations, part 133, or the 11 Nutrition Labeling 
and Education Act of 1990 11

• 

2. Each consumer sized container must be marked with: 

a. Name and address of the manufacturer or United States 
department of agriculture code. 

b. Packer or distributor. 

c. Net weight of the contents. 

d. Name of the product. 

e . ¥at nwRbet . 

f7 Date of manufacture. 

g7 ~ Date of packing. 
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tt7 ~ Other required information as listed in title 21, Code of 
Federal Regulations, part 133. 

3. In lieu of the requirements of subsections 1 and 2 where 
labeling of consumer sized packages is not practical, a record 
of processing dates, names, vat numbers, etcetexa and plant 
code of the original bulk cheese must be kept on file at the 
particular establishment for a period of one year and made 
available to the dairy commissioner upon request. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-45 

7-03.1-20-03. Sodium labeling. Sodium labeling must be the same 
as the 1990 Nutrition Labeling and Education Act and its updates. 

r. {Irs tt'S'e"d 'frr th±s sec t ion :-

a-:- Sai-t- z efez s to the sod ina cJtloz ide' but- ±s not SJhOIIJIIOUs 

w±Hr sodia1rt. 

b7 Sod iam -free may be tt'S"e'd on the nrbeT and 'frr 1 abel i1 1g o£ 
t=oocts tinrt contain Te'S'S ttnm fiTe lllilligxams o£ sodia11 per 
sezoing. 

e7 ¥e-ry i'O'W sod i aJR may be tt"S"ed t-o des igna t e t=oocts containing 
thit ty five milligt&AIS or res-s o-f sodiant per sez v ing. 

d-:- bow sodiaiA may be tt"S"ed t-o designate t=oocts containing cme 
handz ed rort-y milligz ams or i-e-ss o-f sodiu1n per set v iug. 

e7 Redaced sodiam may be applied t-o foods that have been 
fozmulated t:o 'S'e'r"¥"'e as and are zepzesented a-s Jizecl 
z eplaceaaents "fcrr t=oocts cuntaisaistg at- -reast- f17ttr ti:mes the 
sodiww content (i.e .. xeflect at -reast- seventy five 
pet cestt z edac t ion) . 

£-:- The ter.s "unsalted,.a. .~&no ~ added,.a. and "Nithoat ~ 
added" wray on%y be tt"S"ed 'frr the fo 11 o" ing 'C1!l'S'e'S :-

f-++ No~ ±s added daxing pxocessing. 

~ The ofovd ±t xeseJRbles '0'1" "fcrr wtr±dt ±t sabstitutes 
noxmally ±s pxocessed Nithoat ~ 

+57 Sodium labeling ±s pxooided. 

The nrbeT stra-H- gi-ve infozmation compat ing the food's sodiutn 
content per sex o ing rith that o£ the ofovd ±t f eplaces ±f the 
t-ernt "teduced" sodium ±s U"S'e"d-:-
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r:- The declazalion o-f nalz it ion infozuaalion Jll'ti'S'"t specifJ "sodium 
coiilent" or "sodiusn" as milligzanas per specified sexvi119 o£ 
"food; exptessed t'O t+re neatest multiple 'trf £-iTe milligtaats f-or 
'foods containing from £-iTe t-o C'1Te" hundxed 'forty milligzanas or 
ten milligt aJns f-or 'foods coiil&iiaing greater than cne hu1adz ed 
£or-ty mill igr ants per set v itag, and lues ted on t+re i'abe% 
i•amediately following t+re staleiiJent trf fat content +ami -fatty 

ae±d OT cholesletol. '01:' ~ ±f stated). 

T. H nuh ilion labeling ±s not tt"S'e'Ch a state111ent trf ttre numbet 
o£ srcill igt ams of sodium per set v 1119, as "contaiits 
milligtams sodium per (size) set~ing" may be pto~ided on ttre 
ptinciple or information panel. Sodium content nn:t'S"'t- be 
exptessed a'S rero +67 when a setoing contains tt'S'S than £-iTe 
lltilligt &hiS • 

./r-:-- A food w±H- be co11sidez ed misbz anded ±f ttre sodium coJttent ±s 
gteatet than twenty petcent -±rt excess of ttre i'abe% - declated 
sodiaaa label. Reasonable deficiencies o£ caloz ies; 1:atr or 
sodium are acceptable within ccutent good maJtafac l uz ing 
pzaclice. 

57 Potassium content infotmation may be oolunlatily included on 
t+re nult itional labeling fotmat. 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-45 

7-03.1-20-04. 
include: 

Frozen desserts. 

1. Name of product. 

All frozen dessert labels must 

2. Name of plant which processed product. 

3. Address of processor. 

4. Size or volume of container. 

5. Whether product is naturally or artificially flavored. 

6. List of ingredients in descending order. 

7. Other pertinent information as required by title 21, Code of 
Federal Regulations, part 135, or the 11 Nutrition Labeling and 
Education Act of 1990 11

• 

History: Effective August 1, 1986; amended effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-45 
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7-03.1-20-05. Butter labeling. All butter coming into the state 
of North Dakota must be from United States department of agriculture 
listed plants. 

History: Effective April 1, 1993. 
General Authority: NOCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NOCC 4-30-45 
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STAFF COMMENT: Chapter 7-03.1-22 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 7-03.1-22 
GOAT MILK PRODUCTION AND PROCESSING 

Section 
7-03.1-22-01 Requirements 

7-03.1-22-01. Requirements. 

1. All manufacturing grade goat milk must be produced and 
processed according to United States department of agriculture 
minimum standards. 

2. All grade A goat milk must be produced and processed according 
to grade A pasteurized milk ordinance, 1989 revision, United 
States department of health, food and drug administration, and 
its updates. 

History: Effective April 1, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27 
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TITLE 13 

Banking and Financial Institutions, 
Department of 
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DECEMBER 1992 

CHAPTER 13-03-11 

AGRICULTURAL LOANS 

[Repealed effective December 1, 1992] 
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CHAPTER 13-03-12 

BUSINESS LOANS 

[Repealed effective December 1, 1992] 
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CHAPTER 13-03-13 

13-03-13-01. Author iz:ation Authority to invest in investment 
securities or instruments. The ttate credit tm±cm bo!rrd authorizes 
ttate State credit unions to may invest in investment securities or 
instruments offered by companie--s--registered under the Investment 
Companies Act of 1940 in accordance with investment authorizat i ons 
issued for federal credit unions by the national credit union 
administration, subject to the same limitations or restrictions, if any. 

History: Effective March 1, 1988; amended effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-02. Investments restricted. Total investments 
authorized under chapter 13 83 13 ±s section 13-03-13-01 are 1 imited to 
an amount not more than ten percent of assets. Adjustments must be made 
on the last day of each quarter to the lower of cost or market . 
Notwithstanding federal regulations, those mutual funds offering 11 puts 11 

and 11 calls" are eligible for purchase by state credit unions. 

History: Effective March 1, 1988; amended effective December 1, 1992 . 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-03. Effective date of authority to invest . The 
authority for state credit unions to invest in investment securities or 
instruments shall be the date the investments are effective for federal 
credit unions unless the ttate credit tm±cm board shall otherwise di rect 
within ninety days of the state credit ttnion board receiving 
notification of proposed adjustments. 

History: Effective March 1, 1988; amended effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-04. Authority to invest in credit un i on service 
organizations. State credit unions may invest in credit union serv i ce 
organizations subject to the limitation provided for in this chapter and 
subject to approval by order of the board. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-05 . Definitions. Unless the context otherwise requ i res , 
terms in this chapter have the following meanings: 
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1. "Affiliated" means those credit unions that have either 
invested in or made loans to a credit union service 
organization. 

2. "Credit union service organization" means financial service 
organization created by a credit union or group of credit 
unions or a league service organization to provide services 
not available from credit unions themselves. 

3. "Equity" means the total of regular reserves, investment 
valuation reserve, other reserves, and undivided earnings as 
reported on the most recent yearend call report. 

4. "Immediate family member" means a spouse or other family 
member living in the same household. 

5. "Officials or senior management employees" means members of 
the board of directors, supervisory committee, or credit 
committee, chief executive officer (typically this individual 
holds the title of president or treasurer/manager), any 
assistant chief executive officers (e.g., assistant president, 
vice president, or assistant treasurer/manager) and the chief 
financial officer (comptroller). 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-06. Application. An application to establish a credit 
union service organization must be submitted to the board in writing and 
must contain the following: 

1. A full explanation and complete documentation of the proposed 
cred i t union service organization. 

2. A listing of proposed management and their qualifications. 

3. A proposed business plan with financial projections for at 
least three years. 

4. Any additional information as requested by the board or 
commissioner. 

Once an application is determined to be complete by the commissioner, it 
must be submitted to the board for consideration. The board shall issue 
an order to either approve or disapprove the application. Upon notice 
of disapproval, the applicant has fifteen days to petition for a hearing 
before the board. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 
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13-03-13-07. Hearing. A public hearing by the board may be 
required on applications to invest in credit union service organizations 
whenever the board or commissioner determines that it is in the public 
interest to hold such a hearing or whenever a credit union or party 
requests an opportunity to be heard is granted. Notice of hearing on an 
application will be issued at least thirty days prior to the hearing on 
the application. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-08. Permissible services and activities. A state credit 
union may invest upon approval by order of the board in those credit 
union service organizations that provide one or more of the following 
services and activities: 

1. The credit union service organization can conduct the 
following services and activities without approval of the 
board, but subject to applicable state licensing requirements: 
credit card and debit card services; check cashing and wi re 
transfers; internal audits for credit unions; automated teller 
machine services; electronic funds transfer services; 
accounting services; data processing; shared credit union 
branch (service center) operations; sale of repossessed 
collateral; management, development, sale or lease of f i xed 
assets; sale, lease, or serv1c1ng of computer hardware or 
software; management and personnel training and support; 
payment item processing; locator services; marketing services; 
research services; record retention and storage; microfilm and 
microfiche services; alarm-monitoring and other secur i ty 
services; debt collection services; credit analysis; coin and 
currency services; provision of forms and supplies; income tax 
preparation; and provision of vehicle warranty programs . 

2. The credit union service organization may not initiate the 
following services and activities after December 1, 1992, 
without approval of the board, and subject to applicable state 
licensing requirements: consumer mortgage loan origination; 
loan processing, servicing, and sales; financial planning and 
counseling; retirement counseling; investment counseling ; 
securities brokerage services; estate planning; acting as 
administrator for prepaid legal service plans, developing, and 
administering individual retirement account, Keogh, deferred 
compensation and other personnel benefit plans, trust 
services; acting as trustee, guardian, conservator, estate 
administrator, or in any other fiduciary capacity; real estate 
brokerage services; travel agency services; agency for sale of 
insurance; and personal property leasing. 
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3. The board may approve any service or activity which is not 
authorized in subsection 1 or 2, subject to approval by the 
national credit union administration. 

4. The board in granting approval for a service or activity shall 
consider all relevant factors including: 

a. Whether the credit union service organization management 
or staff possesses adequate expertise or skills to perform 
the service or activity; and 

b. Whether the proposed activity or service is reasonably 
expected to be profitable. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-09. Limitations on investments in credit union service 
organizations. The following limitations apply to state credit unions 
for investments in credit union service organizations: 

1. A credit union may not invest in shares, stocks, or 
obligations of credit union service organizations in an amount 
exceeding ten percent of its equity. The board may waive this 
limitation for a credit union investment in a credit union 
service organization existing before December 1, 1992. 

2. Credit unions may not make loans to a credit union service 
organization in which it is affiliated in an amount exceeding 
ten percent of its equity. North Dakota central credit union 
may make a loan to its credit union service corporation, 
subject to approval of the board. 

3. Any credit union currently holding an investment in a credit 
union service organization shall apply to the board for 
approval to engage in any additional service or activity. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-10. Conflict of interest. Individuals who serve as 
officials or senior management employees of an affiliated state credit 
union, and immediate family members of such individuals, may not receive 
any salary , commission, investment income, or other income or 
compensation from a credit union service organization either directly or 
indirectly, or from any person being served through the credit union 
service organization. This provision does not prohibit an official or 
senior management employee of a state credit union from assisting in the 
operation of a credit union service organization, provided the 
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individual is not compensated by the credit union service organization. 
Further, the credit union service organization may reimburse the state 
credit union for the services provided by the individual. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-13-11. Examinations. A credit union shall allow the 
commissioner or the commissioner's examiner, at the commissioner 1s 
discretion, to inspect or examine all the books or records of the credit 
union service organization for the purpose of determining compliance 
with this chapter and to determine the value of the credit union's 
investment or loans. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
law Implemented: NDCC 6-01-04, 6-01-09, 6-06-06, 6-06-08 
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CHAPTER 13-03-16 

STAFF COMMENT: Chapter 13-03-16 contains all new material but is not 
underscored so as to improve readability. 

Section 
13-03-16-01 
13-03-16-02 
13-03-16-03 
13-03-16-04 
13-03-16-05 
13-03-16-06 
13-03-16-07 

13-03-16-01. 

CHAPTER 13-03-16 
MEMBER BUSINESS LOAN LIMITS 

Definitions 
Requirements 
Loan Limits 
Allowance for Loan Losses 
Construction and Development Lending 
Prohibitions 
Recordkeeping 

Definitions. 

1. 11 Member business loans 11 means any loan, line of credit, or 
letter of credit, the proceeds of which will be used for a 
commercial, corporate, business, investment property or 
venture, or agricultural purpose, except that the following 
may not be considered member business loans for the purposes 
of this section: 

a. A loan or loans fully secured by a lien on a one to four 
family dwelling that is the member's primary residence. 

b. A loan that is fully secured by shares in the credit union 
or deposits in other financial institutions. 

c. A loan meeting the general definition of member business 
loans under subsection 1 and, made to a borrower or an 
associated member as defined in subsection 3, which, when 
added to other such loans to the borrower or associated 
member, is less than twenty-five thousand dollars. 

d. A loan, the repayment of which is fully insured or fully 
guaranteed by, or where there is an advance commitment to 
purchase in full by, any agency of the federal government 
or of a state or any of its political subdivisions. 

e. A loan granted by a corporate credit union operating under 
the provisions of part 704 of the national credit union 
administration rules and regulations to another credit 
union. 
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2. 11 Reserves 11 mean all reserves, including the allowance for loan 
losses and undivided earnings or surplus . 

3. 11 Associated member11 means any member with a shared ownership, 
investment or other pecuniary interest in a business or 
commercial endeavor with the borrower. 

4. 11 lmmediate family member 11 means a spouse or other family 
member living in the same household. 

5. 11 Loan-to-value (LTV) 11 ratio means the quotient of the 
aggregate amount of all sums borrowed from all sources on an 
item of collateral divided by the market value of the 
collateral used to secure the loan. 

6. 11 Construction or development loan 11 means a financing 
arrangement for the purpose of acquisition of property or 
rights to property including land or structures with the 
intent of conversion into income-producing property including 
residential housing for rental or sale, commercial, or 
industrial use, or a similar use. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-16-02. Requirements. 

1. Written loan policies. The board 
specific business loan policies and 
annually. The policies must, at 
following: 

of directors shall adopt 
review them at least 

a minimum, address the 

a. Types of business loans that will be made; 

b. The credit union's trade area for business loans; 

c. 

d. 

e. 

Maximum amount of credit union assets, in relation to 
reserves, that will be invested in business loans; 

Maximum amount of credit union assets, in relat i on to 
reserves, that wi 11 be invested in a given category or 
type of business loan; 

Maximum amount 
reserves, that 
of associated 
13-03-16-03; 

of credit union assets, in relation to 
will be loaned to any one member or group 
members, subject to subsection 1 of section 

f. Qualifications and experience of personnel involved in 
making and administering business loans with a minimum of 
two years direct experience with this type of lending ; 
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g. Analysis of the ability of the borrower to repay the loan; 

h. Documentation supporting each request for an extension of 
credit or an increase in an existing loan or line of 
credit shall, except where the board of directors finds 
that such documentation requirements are not generally 
available for a particular type of business loan and 
states the reasons for those findings in the credit 
union's written policies, include the following: balance 
sheet, cash flow analysis, income statement, tax data; 
leveraging; comparison with industry averages; receipt and 
periodic updating of financial statements and other 
documentation; including tax returns; 

i. Collateral requirements, including loan-to-value ratios; 
appraisal, title search, and insurance requirements; steps 
to be taken to secure various types of collateral; and how 
often the value and marketability of collateral is 
reevaluated; 

j. Appropriate interest rates and maturities of business 
loans; 

k. Loan monitoring, serv1c1ng, and followup procedures, 
including collection procedures; 

1. Provision for periodic disclosure to the credit union's 
members of the number and aggregate dollar amount of 
member business loans; and 

m. Identification, by position, of those senior management 
employees prohibited by subsection 1 of section 
13-03-16-06 from receiving member business loans. 

2. Other policies. The following minimum limits and policies 
must also be established in writing and reviewed at least 
annually for loans granted under this section: 

a. Loans, except with respec_t to credit card line of credit 
programs offered to nonnatural person members which are 
limited to routine purposes made available under such 
programs, must be granted on a fully secured basis by 
collateral as follows: 

(1) Second lien for loan-to-value ratios of up to seventy 
percent; 

(2) First lien for loan-to-value ratios of up to eighty 
percent; 

(3) First lien with a loan-to-value ratio in excess of 
eighty percent shall be granted only where the value 
in excess of eighty percent is covered through 
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acquisition of private mortgage, or equivalent type, 
insurance provided by an insurer acceptable to the 
credit union or insurance or guarantees by or subject 
to advance commitment to purchase by, an agency of 
the federal government or of a state or any of its 
political subdivisions, and in no event may the 
loan-to-value ratio exceed ninety-five percent; 

b. Loans may not be granted without the personal liability 
and guarantees of the principals (natural person members) 
except where the borrower is a not-for-profit organization 
as defined by the Internal Revenue Service Code [26 U.S . C. 
501]; 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-03-16-03. Loan limits. 

1. Loans to one borrower. Unless a greater amount is approved by 
the state credit union board, the aggregate amount of 
outstanding member business loans to any one member or group 
of associated members may not exceed fifteen percent of the 
credit union 1 s reserves (less the allowance for loan losses 
account), or seventy-five thousand dollars, whichever is 
higher. A credit union may lend an additional ten percent of 
the credit union 1 s reserve to any one member or group of 
associated members if such credit is extended for seasonal 
advances associated with operating purposes for the production 
of farm products and repayment of which is required to be made 
within a normal business cycle not to exceed twelve months. 
In no event can the credit union lend, or the state credit 
union board approve an exception for a credit union resulting 
in a loan to any one member in excess of the limitation 
specified in subsection 7 of North Dakota Century Code sect i on 
6-06-12. If any portion of a member business loan is secured 
by shares in the credit union, or deposits in another 
financial institution, or fully or partially insured or 
guaranteed by, or subject to an advance commitment to purchase 
by, any agency of the federal government or of a state or any 
of its political subdivisions, such portion may not be 
calculated in determining the fifteen percent limit. 

2. Exceptions. Credit unions seeking an exception from the 
limits of subsection 1 or section 13-03-16-05 must present the 
state credit union board with, at a minimum: the higher limit 
sought; an explanation of the need by the members to raise the 
limit and ability of the credit union to manage this activity; 
and analysis of the credit union•s prior experience making 
member business loans; and a copy of its business lending 
policy. The analysis of credit union experience in making 
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member business loans shall document the history of loan 
losses, loan delinquency, volume and cyclical or seasonal 
patterns, diversification, concentrations of credit to one 
borrower or group of associated borrowers in excess of fifteen 
percent of reserves (less the allowance for loan losses 
account), underwriting standards and practices, types of loans 
grouped by purpose and collateral and qualifications of 
personnel responsible for underwriting and administering 
member business loans. State credit union board shall 
consider, in addition to the information submitted by the 
credit union, the historical CAMEL ratings. If the credit 
union does not receive notification of the action taken within 
ninety calendar days of the date the request was received by 
the state credit union board, the credit union may assume 
approval of the request to exceed the limit. 

3. Maturity. Member business loans must be granted for periods 
consistent with the purpose, security, creditworthiness of the 
borrower and sound lending policies. 

4. Monitoring requirement. Credit unions with member business 
loans in excess of one hundred percent of reserves (less the 
allowance for loan losses account) shall submit the following 
information regarding member business loans to the national 
credit union administration regional director on a quarterly 
basis: the aggregate total of loans outstanding; the amount 
of loans delinquent in excess of thirty days; the balance of 
the allowance tor member business loan losses; the aggregate 
total of all concentrations of credit to one borrower or group 
of associated borrowers in excess of fifteen percent of 
reserves (less the allowance for loan losses account); the 
total number and amount of all construction, development, or 
speculative loans; and any other information pertinent to the 
safe and sound condition of the member business loan 
portfolio. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
Law Implemented: NOCC 6-06-06 

13-03-16-04. Allowance for loan losses. 

1. The determination whether a member business loan will be 
classified as substandard, doubtful, or loss, for purposes of 
the valuation allowance for loan losses, will rely on factors 
not limited to the delinquency of the loan. Nondelinquent 
loans may be classified, depending on an evaluation of 
factors, including the adequacy of analysis and documentation. 

2. Loans classified must be reserved as follows: 

a. Loss loans at one hundred percent of outstanding amount; 
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b. Doubtful loans at fifty percent of outstanding amounts; 
and 

c. Substandard loans at ten percent of outstanding amount 
unless other factors, e.g., history of such loans at the 
credit union, indicate a greater or lesser amount is 
appropriate. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
law Implemented: NDCC 6-06-06 

13-03-16-05. Construction and development lending. 

1. loans granted under this section to finance the construction 
or development of commercial or residential property are 
subject to the following additional provisions: 

a. The aggregate of all such loans, excluding any portion of 
a loan secured by shares in the credit union, or deposits 
in another financial institution, or fully or partially 
insured or guaranteed by, or subject to an advance 
commitment to purchase by, any agency of the federal 
government or of a state or any of its political 
subdivisions, may not exceed fifteen percent of reserves 
less the allowance for loan losses account; 

b. The borrower shall have a minimum of thirty-five percent 
equity interest in the project being financed; 

c. Funds for such projects must be released following onsite 
inspections by independent, qualified personnel in 
accordance with a preapproved draw schedule. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
law Implemented: NDCC 6-06-06 

13-03-16-06. Prohibitions. 

1. Senior management employees. A credit union may not make 
member business loans to the following: 

a. Any member of the board of directors who is compensated as 
such; 

b. The credit union's chief executive officer (typically this 
individual holds the title of president or 
treasurer/manager); 
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c. Any assistant chief 
president, vice 
treasurer/manager); 

executive officers (e.g., assistant 
president, or assistant 

d. The chief financial officer (comptroller); 

e. Any associated member or immediate family member of the 
senior management employees listed in subdivisions a 
through d. 

2. Equity kickers or joint ventures. A credit union shall not 
grant a member business loan where a portion of the amount of 
income to be received by the credit union in conjunction with 
such loan is tied to the profit or sale of business or 
commercial endeavor for which the loan is made. 

History: Effective December 1, 1992. 
General Authority: NDCC 6-01-04 
law Implemented: NDCC 6-06-06 

13-03-16-07. Recordkeeping. All loans, lines of credit, or 
letters of credit, the proceeds of which will be used for a commercial, 
corporate, business, investment property or venture, or agricultural 
purpose, must be separately identified in the records of the credit 
union and reported as such in financial and statistical reports required 
by the national credit union administration and commissioner. 

History: Effective December 1, 1992. 
General Authority: NOCC 6-01-04 
law Implemented: NOCC 6-06-06 
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May 1993 

CHAPTER 13-01.1-02 

13-01.1-02-04. Application. An application is a proceeding 
seeking some right, privilege, or authorization which the board may give 
under statutory or other authority administered by it. 

1. Contents. All applications shall be in writing and, under 
oath, shall: (a) set forth the full name and post-office 
address of the applicant; (b) state clearly and concisely the 
authorization or permission sought; (c) cite by appropriate 
reference the statutory provision or other authority which the 
board authorization or permission is sought; and (d) comply 
with the applicable statutory provision or rule specifying 
form or content. 

2. Application forms. When the board requires the application to 
be submitted on a form specifically designed for the 
particular application, such application shall be submitted on 
that form. Forms are available from the board upon request. 

3. Additional documents. When the submission 
required in addition to an application, all 
must be submitted to the board in proper 
application will be accepted for filing. 

of documents is 
such documents 
form before the 

4. Fees. Application fees must be submitted before the 
application is accepted for filing. 

5. Signature. Every application must be signed by the party 
filing the same. 
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6. Number of copies. At the time the original application is 
filed, ~ ten additional copies thereof must also be filed. 

History: Effective January 1, 1980; amended effective May 1, 1993. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 6-01-04 

13-01.1-02-05. Protest. In any formal application proceeding, 
any person having substantial interest in the application may protest 
the application upon compliance with the provisions of this section. 

1. Notice of intent to protest. Any person intending to protest 
an application must notify the board and the applicant of that 
intent. 

2. Content. The notice shaH:- must be in writ i ng'T a1dess 
the conunencemeul 'O'f a heating, and must set forth the 
of the protest and the position and interest 
protestant. 

l1l'ade 'i!l"l­
grounds 
of the 

3. When made. Notice of intent to protest shaH:- must be made no 
later than five business days prior to or '8:"l- the--commencement 
of the hearing. 

4. Number of copies. 
notice of intent to 
and shall furnish 
copies thereof. 

The protestant shall furnish a copy of the 
protest to each party to the proceeding 
the board with the original and ~ ten 

History: Effective January 1, 1980; amended effective May 1, 1993. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 6-01-04 

13-01.1-02-06. Intervention. In any formal proceeding, any 
person having substantial interest in the subject matter of any 
proceeding may petition the commissioner for leave to intervene in such 
proceeding and may become a party thereto upon compliance with the 
provisions of this section. In general such petitions will not be 
granted unless it shall be found: (1) that such person has a statutory 
right to be made a party to such proceeding; or (2) that such person has 
a property or financial interest which may not be adequately represented 
by existing parties, and such intervention would not unduly broaden the 
issues or delay the proceeding. 

1. Contents of petition to intervene. A petition for leave to 
intervene shall be in writing";' unless l1l'ade '8:"l- the commencement 
'O'f a heating, and must set forth the grounds of the proposed 
intervention, the position and interest of the petitioner in 
the proceeding, and whether the petitioner's position is in 
support of or in opposition to the relief sought. 
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2. When filed. A petition for leave to intervene in any 
proceeding sha%T must be filed no later than five business 
days prior to or ~ the commencement of the hearingT ~ not 
1!"fter except for go-od eattse 'Shown . 

3. Number of copies. The petitioner shall furnish a copy of the 
petition to each party to the proceeding and shall furnish the 
board with the original and seTeft ten copies thereof. 

4. Effect. Admission as 
construed as recognition 
might be aggrieved by 
proceeding. 

an intervenor sha±T must not be 
by the board that such the intervenor 

an order of the board in such the 

History: Effective January 1, 1980; amended effective May 1, 1993. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 6-01-04 

13-01.1-02-08. Extensions of time for satisfaction of conditions 
subsequent. A request for an extension of time in which to satisfy any 
condition subsequent to an order of the board granting an application 
shall be by motion in writing timely filed with the board. 

1. Content of mobion. The motion shall specify the 
conditions subsequent which have not been satisfied 
which an extension of time is requested, and shall 
facts upon which the motion rests. 

particular 
and upon 
state the 

2. Service. All such motions shall be served by the movant on 
the other parties to the original application proceeding. 

3. Number of copies. At the time the original motion is filed, 
seTen ten additional copies shall be filed with the board. 

4. Argument. The movant or any other party may argue the motion 
before the board. 

5. Disposition. Such motions will be granted or denied by the 
board in its discretion. 

History: Effective January 1, 1980; amended effective May 1, 1993. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 6-01-04 
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CHAPTER 13-01.1-04 

13-01.1-04-01. Notice. In those proceedings in which a hearing 
is to be held, the board will, by order or otherwise, assign a time and 
place for hearing, and notice will be issued. Where specified by 
statute, notice will be given as specified in the statute. When the 
notice procedure is not specified by statute, notice will be given at 
least foaxteen fifteen days prior to the date of the hearing, except in 
cases of emergency. 

The notice procedures of the board are as follows, unless 
emergency circumstances require otherwise: 

1. Proposed rules. Notice of proposed rules, inviting comments, 
will be given to all known interested parties by mail. Notice 
will also be published in the following newspapers: 

a. Bismarck Tribune, Bismarck. 

b. Devils Lake Daily Journal, Devils Lake. 

c. Dickinson Press, Dickinson. 

d. The Forum, Fargo. 

e. Grand Forks Herald, Grand Forks. 

f. Jamestown Sun, Jamestown. 

g. The Minot Daily News, Minot. 

h. Williston Plains Repoxter Daily Herald, Williston. 

i. Valley City Times-Record, Valley City. 

j. The Daily News, Wahpeton. 

H a hear iug i:s ber.l:-d on a proposed rtti-e-; not ice 'O"f beau ing 
W'".H± be g-iTen ~ the 'Sa1Re naa11uex and i:-o the 'S'A1II'e pax ties a'S 

was not ice '0'£ proposed rtti-e-; and ~ addi t ion• not ice 'O"f 
heaLing ri:H: be g-iTen i:-o attJOhe who sablkilted ord OT tn:illen 
co11nweuts. fire 1\otice W":i:H be g-iTen 'A'l-~ fifteen days 
pr-ior t-o the t:h!rte 'O"f tire he axing. 

2. Bank applications. Notice of hearing on an application for an 
organization certificate for a new bank will be issued at 
least thirty days prior to the hearing on the application. 
Notice will be mailed to all banks within the same service 
area as the location of the proposed new bank and published 
three times in the official newspaper of the county where the 
proposed bank is to be located. 
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3. Paying and receiving station applications. Notice of hearing 
on an application for a paying and receiving station will be 
issued in the same manner and to the same parties as specified 
in subsection 2. 

4. Separate facility applications. Notice of application for a 
separate drive-in and walk-up facility will be issued as 
specified in sections 13-02-05-05 and 13-02-05-08. 

5. 

6. 

Electronic funds transfer center applications. 
intent to apply for authorization to establish an 
funds transfer center shall be issued as specified 
13-02-06-12. 

Notice of 
electronic 
in section 

Move of bank to new location. 
application to move a bank to some 
other than the town in which it is 
issued in the same manner and to the 
in subsection 2. 

Notice of hearing on an 
place within the state 
presently located will be 
same parties as specified 

7. Trust company and powers applications. Notice of hearing on 
an application for an organization certificate for a trust 
company, or for authority for a bank to exercise trust powers 
will be issued in the same manner and to the same parties as 
specified in subsection 2. 

8. Savings and loan branch applications. Notice of hearing on an 
application for a savings and loan branch will be issued at 
least thirty days prior to the hearing on the application, and 
will be published three times in the official newspaper of the 
county in which the proposed branch is to be located. 

The board may mail a copy of the notice to the chairperson of the 
board of county commissioners in each county wherein citizens who are or 
will be affected reside, and to the chief executive officer of each city 
affected in the county. 

· In addition, the board may, in those instances where it regularly 
issues notice to the official newspaper of the county to be affected, 
also issue the same notice to the official newspapers of the adjoining 
counties, if those areas would similarly be affected. 

The board may also give additional notice where it deems such 
action appropriate. 

The procedures outlined above may be altered by the commissioner 
in cases of an emergency. 

History: Effective January 1, 1980; amended effective May 1, 1993. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 6-01-04, 6-02-05, 6-03-02(8), 6-03-13, 6-03-13.3, 
6-03-16, 6-05-01, 7-01-01, 28-32-02 
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CHAPTER 13-02-07 

13-02-07-01.1. Limitations. State-chartered savings and loan 
.associations are authorized to establish a branch within the same 
county, or any adjoining county in any city organized under the laws of 
this state, not having an established banking institution. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-01-01, 6-01-04, 7-01-01 

13-02-07-06. Hearing procedure. Hearing upon the application and 
any protests, and appeal from any determination made, shall be had in 
accord with the provisions of North Dakota Century Code section 
28 32 95(2) '2l1'rd lfO'rttr Dakota Centarl' €-ode sections 28 32 96 t:lu:ough 
28 32 21 chapter 28-32. 

History: Amended effective May 1, 1993. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-01-01, 6-01-04, 7-01-01 
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CHAPTER 13-02-15 

STAFF COMMENT: Chapter 13-02-15 contains all new material but is not 
underscored so as to improve readability. 

Section 
13-02-15-01 
13-02-15-02 
13-02-15-03 
13-02-15-04 
13-02-15-05 
13-02-15-06 
13-02-15-07 

CHAPTER 13-02-15 
LOAN PRODUCTION OFFICES 

Definitions 
Authorization of Loan Production Offices 
Li mi tat ion 
Permissible Activity 
Loan Production Office Application 
Revocation of Certificate of Authority 
Appeal 

13-02-15-01. Definitions. "Loan production office" means an 
office in North Dakota which is apart from a North Dakota state­
chartered bank's main bank, banking house or office, walk-in and 
drive-up facility, or paying and receiving station, where loans are 
solicited but are not approved or disbursed. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 

13-02-15-02. Authorization of loan production offices. The 
commissioner or the board shall authorize the establishment of loan 
production offices by state-chartered banks. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 

13-02-15-03. Limitation. Loan production offices may not be 
established when the establishment of such offices would impair the 
applicant bank's capital structure. There are no population or 
geographic restrictions applied to such offices in the state of North 
Dakota. This chapter does not authorize the establishment of a loan 
production office in North Dakota by state-chartered banks located in 
other states. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 
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13-02-15-04. Permissible activity. Loan production offices are 
limited to the following activity: 

1. Soliciting loans on behalf of a bank, banking house or office, 
walk-in and drive-up facility, or paying and receiving 
station. 

2. Assembling credit information. 

3. Conducting property inspections and appraisals. 

4. Securing title information. 

5. Preparing applications for loans, 
recommendations with respect to action. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 

including making 

13-02-15-05. loan production office application. A loan 
production office may not be established, or operated, by a 
state-chartered bank until after the bank has submitted a written 
application to the commissioner or board and received a certificate of 
authority to operate such office. The application must describe with 
regard to the loan production office the following: 

1. The location. 

2. A general description of the area where located, e.g., 
shopping center, supermarket, department store, etc. 

3. The proposed activity for the location. 

4. Whether the location will be staffed, and if so, the nature of 
employee compensation, whether an employee of the bank or a 
fee and commission basis. 

5. Description as to the types of loans to be solicited. 

6. Any other information the commissioner determines necessary. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 

13-02-15-06. Revocation of certificate of authority. The 
commissioner shall revoke the certificate of authority for a loan 
production office where it has been determined a loan production office 

156 



has engaged in any activity not specifically provided for in section 
13-02-15-04. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 

13-02-15-07. Appeal. A bank whose certificate of authority has 
been revoked may appeal the commissioner's decision for consideration of 
the board if the appeal is filed within fifteen days after receipt of 
notice of certificate revocation. Consideration of the board must occur 
within sixty days after the date the appeal is filed. 

History: Effective May 1, 1993. 
General Authority: NDCC 6-01-04, 6-03-02 
Law Implemented: NDCC 6-03-38 
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TITLE 17 

Chiropractic Examiners, Board of 
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MAY 1993 

CHAPTER 17-02-01 

17-02-01-01.2. Definitions. 

1. Unless specifically stated otherwise, all definitions found in 
North Dakota Century Code section 43-06-01 are applicable to 
this title. 

2. "Actual consultation" as used in North Dakota Century Code 
section 43-06-02 means seeking or giving professional advice, 
op1n1ons, or assistance in conjunction with a licensed 
chiropractor in this state with regard to a specific patient 
for the purpose of providing chiropractic treatment to the 
patient. 

3. In this title, unless the context or subject matter otherwise 
requires: 

a. "National board" means the national board of chiropractic 
examiners. 

b. "Special purposes examination for chiropractic" means the 
special purposes examination for chiropractic offered by 
the national board. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-06-04.1, 28-32-02 
Law Implemented: NDCC 43-06-02 
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licensure will be considered by the board if the following 
17-02-01-02.1. Reciprocity. An applicant for reciprocal 

conditions 
are met: 

1. The applicant has a license and is in good standing to 
practice chiropractic in another state or jurisdiction; 

2. The applicant has been licensed to practice chiropractic for 
at least two years in the other state or jurisdiction; 

3. The applicant has successfully passed the national board on an 
earlier occasion; and 

4. The applicant successfully passes the special purposes 
examination for chiropractic. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-06-04.1, 43-06-10.1, 28-32-20 
law Implemented: NDCC 43-06-10, 43-06-10.1 

17-02-01-13. license renewal and fees. Every chiropractor who 
has been licensed by the board shall renew the license by remitting a 
renewal fee not to exceed two hundred dollars on or before September 
first of each year. A license which has not been renewed as a result of 
nonpayment of the annual registration fee may be reinstated upon payment 
to the board of past renewal fees plus an additional administrative fee 
not to exceed four hundred dollars. Proof of appropriate continuing 
education hours must be presented. If a license has not been renewed 
during a continuous two-year period, no renewal of the license may be 
issued unless the applicant passes the special purposes examination for 
chiropractic. If a license has not been renewed during a continuous 
five-year period, no renewal of the license may issue and the applicant 
must pass the examinations required by North Dakota Century Code 
sections 43-06-10 and 43-06-10.1. 

History: Amended effective April 1, 1984; February 1, 1990; May 1, 
1993. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 43-06-04.1 

17-02-01-14. License renewal - Special purposes examination for 
chiropractic. If a license has not been renewed for a period of two 
years, no renewal of the license may be issued unless the applicant 
passes the special purposes examination for chiropractic. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-06-04.1, 28-32-02 
Law Implemented: NDCC 43-06-13 
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CHAPTER 17-02-04 

17-02-04-06. Needle acupuncture. 

1. "Needle acupuncture" means a system of diagnosis and treatment 
for the purpose of restoring the body back to health which 
includes the utilization of needles which may be manipulated 
or stimulated by hand as well as by electric, magnetic, light, 
heat, or ultrasound. 11 Needl e acupuncture 11 does not include 
electric point stimulation, the use of pressure adjunctive 
techniques for muscle, ligamentous, or neurologic stimulation 
or inhibition, or the drawing of blood for the purpose of 
clinical diagnostic laboratory evaluation. 

2. A chiropractor may only practice needle acupuncture if the 
chiropractor is certified to practice needle acupuncture by 
the board. 

3. A minimum of one hundred hours of training in needle 
acupuncture sponsored by a council of chiropractic education 
accredited college of chiropractic is required before a 
chiropractor may be certified to practice needle acupuncture. 

4. The one hundred hours of training in acupuncture must be 
certified by the sponsoring college and registered by the 
sponsoring college with the secretary of the board. 

5. When the required hours of training are registered by the 
sponsoring college, the board will issue the chiropractor a 
letter certifying that the· chiropractor is authorized to 
practice needle acupuncture. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-06-04.1, 28-32-02 
Law Implemented: NDCC 43-06-04.1 
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CHAPTER 17-03-01 

17-03-01-02. Telemarketing. 

1. Chiropractors who use telemarketing, either personally or 
through a professional company, are responsible for any 
representations made or statements given. 

2. All telemarketing must comply with the rules pertaining to 
advertising adopted by the board. 

3. Chiropractors who use telemarketing .are required to keep 
records regarding the telemarketing for a period of two years. 
The records must include the script used, the name of the 
individual or company conducting the telemarketing, and the 
dates the telemarketing was conducted. 

4. Chiropractors must make available to the board a copy of their 
telemarketing records upon the board 1 s request. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-06-04.1, 28-32-02 
Law Implemented: NDCC 43-06-04.1, 43-06-15 

17-03-01-03. Use of special purposes examination for chiropractic 
for disciplinary purposes. The board may require any person who is 
found to have committed unprofessional conduct to take the special 
purposes examination for chiropractic. Passing the special purposes 
examination for chiropractic may be made a requirement for continued 
licensure or to unencumber a suspended license. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-06-04.1, 28-32-02 
Law Implemented: NDCC 43-06-15 
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TITLE 24 

Electrical Board 
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DECEMBER 1992 

CHAPTER 24-02-01 

24-02-01-02. 
rules. 

General statement of policy and interpretative 

1. Apprentice electricians. 
apprentice electricians. 

There are two categories of 

a. Apprentice electricians under the joint apprenticeship 
training committee training program approved by the 
department of labor. 

b. Electrician trainees who may not be eligible for the joint 
apprenticeship training committee program and other 
persons desiring to accumulate a sufficient time and 
capability in the electrical trade to qualify them to 
apply for permission to take the examination for 
journeyman electrician's license. Licensed electrician 
may supervise not more than three apprentices. 

Any person may work as an apprentice under a licensed master 
electrician, but the master electrician may not allow an 
apprentice to work on any installation without direct constant 
supervision by a North Dakota licensed electrician working 
with the apprentice at the worksite. 

Any master electrician who fails or refuses to 
this section or who fails or refuses to comply or 
compliance with this section at the request of 
its representative, shall subject his license to 
suspension, or revocation by the board. 
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2. Master electricians. A master electrician may exercise his 
privileges as a licensed master for no more than one shop or 
business. f 

3. Purpose and scope. The purpose of these standards is the 
practical safeguarding of persons and of buildings and their 
contents, from electrical hazards arising from the use of 
electricity for light, heat, and power. It covers the 
electrical conductors and equipment installed within or on 
public and private buildings and other premises, including 
yards, carnival and parking lots, also the conductors that 
supply streetlighting, together with the associated equipment 
necessary to its safe operation. 

These standards, based on the National Electrical Code, are 
the result of years of experience and research to meet the 
demand for uniform standards to govern electrical w1r1ng in 
North Dakota, and provide basic rules for intelligent and 
uniform installation and inspection. 

All requirements contained herein must be given careful 
consideration to ensure greatest permanence, convenience, and 
safety. These standards do not constitute a design 
specification for any particular installation, nor an 
instruction manual for untrained persons. Skill and 
experience are necessary factors for a safe and adequate 
wiring installation. In cases where these requirements differ 
or are in conflict with the requirements of the ~ 1993 
edition, National Electrical Code and the 1988 edition, Life 
Safety Code NFPA no. 101, the more restrictive requirements 
shall be the minimum. 

4. Administrative powers and duties. The executive director of 
the North Dakota state electrical board, under the direction 
of the board, shall administer laws, rules, and wiring 
standards of this state, the electrical requirements of the 
~ 1993 edition, National Electrical Code, and the 1988 
editio~ife Safety Code NFPA no. 101. In all cases where 
any action is taken by the executive director to enforce the 
provisions of any sections contained in these electrical 
regulations, the~ 1993 edition, National Electrical Code, 
and the 1988 edition, Life Safety Code NFPA no. 101, such acts 
must be done in the name of and on behalf of the state and the 
executive director, in so acting for the state, shall not 
render the executive director liable for any damages that may 
accrue to persons or property as a result of any such act 
committed in good faith in the discharge of the executive 
director's duties, and any suit brought against the executive 
director by reason thereof, must be defended by the state 
until final termination of proceedings contained therein. 

The electrical regulations of these standards, the ~ 1993 
edition, National Electrical Code, and the 1988 edition, Life 
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Safety Code NFPA no. 101, may be modified or waived by special 
permission in particular cases where such modification or 
waiver is specifically permitted or in particular cases where 
an advancement in the technology of electricity makes such 
modification or waiver advisable in the best interest of the 
people of North Dakota. Such 11 special permission" must, in 
all cases, be obtained from the executive director in writing 
prior to the commencement of the work. 

The executive director or the electrical inspector shall have 
the power to enter any building or premises at any reasonable 
hour in the discharge of their duties, and it shall be 
competent for them, when necessary, to remove any existing 
obstructions such as laths, plastering, boarding, or 
partitions, which may prevent an inspection of electrical 
wiring and equipment; they shall also have the power to enter 
any building used in whole or in part for the purpose of 
public assemblage at any time when occupied by the public in 
order to examine electrical w1r1ng and equipment in such 
building, and it shall be unlawful for any person to interfere 
with them in the performance of their duties. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-03. General requirements. Electrical installations must 
be planned to provide adequate capacity for the load. 

1. Wiring systems shall have conductors of sufficient capacity to 
furnish each outlet without 
drop. The voltage drop 
farthest outlet of power, 
combinations of such loads. 

excessive line loss or voltage 
may not exceed five percent at the 
heating and lighting loads, or 

2. All wiring materials must be listed by underwriters' 
laboratories, incorporated, or other accepted testing 
laboratories to safeguard life and property. It is the duty 
of the electrical installer to secure permission from the 
executive director to use materials, devices, and methods of 
installation not specifically covered by these standards. 

3. All installations must 
special attention paid to 
All conductors must be 
securely fastened. 

be made in a workmanlike manner with 
the mechanical execution of work. 
rigidly supported and all fittings 

4. When wiring public school buildings, approval must be received 
from the department of public instruction and the state 
electrical board. 

169 



5. Overhead conductors may not cross over water wells or known 
sites where water wells may be drilled. A minimum distance of 
twenty feet [6.10 meters] in all directions must be maintained 
for overhead conductors. 

6. Hospitals, nursing homes, homes for the aged, and all 
dormitories ~ designed to house more than sixteen people 
must be wired in metal raceway. Portable cleaning equipment 
receptacle outlets must be installed in corridors and located 
so that no point in the corridor along the floorline, measured 
horizontally, is more than twenty-five feet [7.62 meters] from 
an outlet. Spacing of receptacle outlets for dormitories and 
homes for the elderly must be in conformity with section 
210-52(a), +99& 1993 edition, National Electrical Code. 

Exception: By special permission from the state electrical 
board, receptacles in dormitories and homes for the elderly 
may be located conveniently for the permanent fixture layout. 

7. In the wiring of nursing homes and hospitals, reference must 
be made to the state department of health and consolidated 
laboratories for special requirements pertaining to operating 
rooms, delivery rooms, and emergency lighting. 

8. Aluminum conductors in sizes smaller than no. 6 may not be 
used. Aluminum conductors installed and all corresponding 
materials must be underwriters' laboratories listed. All 
materials used must be installed according to the requirements 
of the National Electrical Code. Connections must be made 
with the type approved for aluminum. Consideration must be 
given to the use of different types of metal. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NOCC 43-09-05 
Law Implemented: NOCC 43-09-21, 43-09-22 

24-02-01-04. Places of assembly. This section covers all 
buildings, structures, or portions of buildings designed or intended for 
the assembly of one hundred or more persons. 

Places of assembly include, but are not limited to: assembly 
halls, auditoriums, including auditoriums in schools; mercantile, 
business and other occupancies; exhibition halls; armories; dining 
facilities, including restaurants; church chapels; dancehalls; mortuary 
chapels; museums; skating rinks; gymnasiums and multipurpose rooms; 
bowling lanes; poolrooms; clubrooms; places of awaiting transportation; 
courtrooms; drinking establishments; and conference rooms. 

Occupancy of any room or space for assembly purposes by less than 
one hundred persons in a building of other occupancy, and incidental to 
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such other occupancy, must be classed as part of the other occupancy and 
subject to the applicable provisions. 

When such building structures or portions thereof contain a 
projection booth or stage platform or area for the presentation of 
theatrical or musical production, either fixed or portable, the wiring 
for that area must comply with all applicable provisions of article 520, 
+99& 1993 edition, National Electrical Code. 

(For methods of determining population capacity, see occupant load 
value table, section 24-02-01-16). 

1. Hazardous (classified) locations. Hazardous 
any assemblage occupancy must be installed in 
article 500, +99& 1993 edition, National 
hazardous locations. 

areas located in 
accordance with 
Electrical Code, 

2. Temporary wiring. In exhibition halls used for display 
booths, as in trade shows, the temporary wiring must be 
installed in accordance with article 305, +99& 1993 edition, 
National Electrical Code - temporary wiring, except approved 
portable cables and cords shall be permitted to be laid on 
floors where protected from contact by the general public. 

3. Wiring methods. The fixed wiring method must be metal raceway 
or nonmetallic raceway encased in not less than two inches 
[5.08 centimeters] of concrete. 

Adjacent areas separated by a firewall must be considered a 
separate building and may be wired in nomnetallic C"8bTe ~ 
approved wiring method in chapter 3 of the National Electrical 
Code. (For the purpose of this section, a firewall is defined 
aS a Wa 11 cons tz UC ted t:rf 'S'Cri-±d Jiiasonr J OT t:rf holloW HiaSonr y 
1:ITt±t-s o-r t:rf reinforced collcrete with a two-hour fire rating. 
The wall shall start at the foundation and extend continuously 
through all floors to and~ the roof, except where the 
%"O"O'f '±$ t:rf fhe resistive conshuction and the waH '±$ carried 
ttp tiyhtl) against the underside t:rf the %"O"O'f slab.)_:_ 

Exception: As provided in article 640, +99& 1993 edition, 
National Electrical Code, sound reproduction and similar 
equipment; in article 800, +99& 1993 edition, National 
Electrical Code, communication circuit~nd in article 725, 
+99& 1993 edition, National Electrical Code, for class 1, 
class ~nd class 3 remote control and signaling circuits, 
and in article 760, +99& 1993 edition, National Electrical 
Code, for fire protective signaling systems. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 
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24-0Z-01-05. Hazardous locations. 

1. Oilfield installations must be classified in accordance with 
the following American petroleum institute publications. 

a. Recommended practice for classification of locations for 
electrical installations at drilling rigs and production 
facilities on land and on marine fixed and mobile 
platforms. 5008, third edition, October 1, 1987. 

b. Classification of locations for electrical installations 
in petroleum refineries. 500A, fourth edition, December 
1987. 

c. Classification of locations for electrical installations 
at pipeline transportation facilities. 500C, second 
edition, July 1984. 

2. Electrical w1r1ng in grain elevators must conform with code 
requirements, class II, division 1~ under article 500, +99& 
1993 edition, National Electrical Code. All enclosures and 
electrical equipment mounted in rooms containing grinders, 
cleaners, roller mills, hoppers, open conveyors or spouts, 
mixers, and other dust producing machinery must be labeled and 
approved for class II, division 1 location, including motor 
controllers of the type in which starting and running 
contractors are oil immersed. General purpose enclosures may 
only be installed in dustfree locations. 

a. Surge protective capacitors must be provided for all 
services in grain elevators receiving power from an 
exterior overhead line. Surge protective capacitors may 
be located inside or outside a building. If located 
within a building, each capacitor must be protected with a 
fuse of proper voltage rating for the circuit and an 
ampere rating not less than twenty nor more than thirty 
amperes. 

b. Where necessary to employ flexible connections in grain 
elevators, dusttight flexible connectors and conduit must 
be used. 

c. Receptacles and switches installed in grain elevators must 
be labeled and approved for a class II, division 1 dusty 
location. 

d. Electrical w1r1ng and equipment installed in a grain 
elevator which is not used commercially and having a total 
capacity of less than ten thousand bushels [352.39 cubic 
meters] and located in a rural district must conform to 
class II, division 2, under article 500, +99& 1993 
edition, National Electrical Code. --
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e. Electrical wiring and equipment in buildings or rooms 
other than a grain elevator where grain is handled or 
processed on a commercial basis such as rooms containing 
grinders, augers, open spouts, roller mills, or similar 
dust producing machinery, must be labeled and approved for 
class II, division 1~ under article 500, +99& 1993 
edition, National Electrical Code. 

f. In buildings or rooms where grain is handled or processed 
not on a commercial basis, such as rooms containing 
grinders, augers, open spouts, roller mills, or similar 
dust producing machinery, the electrical wiring and 
equipment must conform to class II, division 2, under 
article 500, +99& 1993 edition, National Electrical Code. 

Exceptions: Rooms where grain is handled or processed 
occasionally on a limited basis, general purpose equipment 
may be used if approved by the local inspection authority. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NOCC 43-09-05 
Law Implemented: NOCC 43-09-21, 43-09-22 

24-02-01-06. Grounding. Grounding must conform to article 250, 
+99& 1993 edition, National Electrical Code. 

1. The equipment grounding conductor must be sp.liced in the same 
manner as branch circuit conductors except that solder may not 
be used. 

2. The neutral conductor may not be used as the equipment 
grounding conductor and must be insulated except as provided 
in section 250-60, +99& 1993 edition, National Electrical 
Code. --

3. All metal boxes in structures containing metal lath, tinfoil 
insulation, or other metallic barrier must be grounded. 

4. At motor connections, a bonding jumper sized in accordance 
with table 250-95, +99& 1993 edition, National Electrical 
Code, must be provided around all flexible conduit in sizes 
one-half inch [12.70 millimeters] and larger. The bonding 
jumper is not required where a separate grounding conductor is 
included. 

5. Grounding of metal lighting standards. 

a. Circuits run in nonmetallic conduit or buried directly in 
the ground: the ornamental metal standard must be 
grounded by use of a grounding conductor, not the neutral 
conductor. This grounding conductor must be run 
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continuously throughout the system and properly bonded to 
each standard by use of lugs. It must be connected to a 
one-half inch [12.70 millimeters] by ten-foot [3.0-meter] 
copperweld ground rod at each metal standard. The 
ten-foot [3.0-meter] ground rod is driven in the center of 
the metal standard base and projecting slightly above the 
base. Both ground rod and grounding conductor must be 
connected to the metal standards. The grounding conductor 
must be in accordance with the +99& 1993 edition, National 
Electrical Code and in no case smaller than no. 8 copper 
or no. 6 aluminum. 

b. Because of different characteristics of copper and 
aluminum, devices such as pressure .terminal or pressure 
splicing connectors and soldering lugs must be suitable 
for the material of the conductor and must be properly 
installed and used. Conductors of dissimilar metals may 
not be intermixed in a terminal or splicing connector 
where physical contact occurs between dissimilar 
conductors (such as copper and aluminum, copper and 
copper-clad aluminum, or aluminum and copper-clad 
aluminum), unless the device is suitable for the purpose 
and conditions of use. Consideration must also be given 
to dissimilar metals when grounding aluminum light 
standards. 

c. When circuits are run in metal conduit the ornamental 
metal lighting standard must be grounded to the metal 
conduit. No ground rod is required. 

History: Amended effective January 1, 1981; January 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-07. Branch circuits and feeders. 
feeders must comply with articles 210 and 215, 
National Electrical Code. 

1, 1984; October 1, 

Branch circuits and 
+99& 1993 edition, 

1. The total connected load must be divided as evenly as 
practicable, between the two ungrounded conductors of a 
three-wire system and three conductors of a four-wire wye 
(120-208 volts) system. 

2. A separate circuit with disconnect must be provided for the 
purpose of operating or controlling electrical equipment on 
heating plants. Wiring requirements for fixed electrical 
space heating equipment is provided under article 424, +99& 
1993 edition, National Electrical Code. 

3. Dwelling occupancies having built-in baking or cooking units 
installed separately must have an individual disconnect and 
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overcurrent protective device. Conductors supplying these 
units must have a carrying capacity according to nameplate 
rating. 

4. A minimum of six appliance circuits must be installed in 
kitchens that may be used to serve public gatherings such as 
schools, churches, lodges, etc. 

5. Dwelling type occupancies. Receptacle outlets must be 
installed in accordance with section 210-52, ~ 1993 
edition, National Electrical Code. 

a. Lighting outlets in dwelling type occupancies must be 
installed in accordance with section 210-70, +99& 1993 
edition, National Electrical Code. 

b. A minimum of three circuits must be installed to supply 
receptacle outlets in kitchen, pantry, dining room, and 
breakfast room. These circuits may not supply other 
outlets and must have conductors not smaller than no. 12. 
Such circuits must be provided with overcurrent devices 
rated at twenty amperes and must be known as appliance 
circuits. Two of these circuits must supply receptacle 
outlets on or near work counter area and so arranged that 
adjacent receptacles are not on the same circuit. 

c. In laundry at least one 20-ampere branch circuit must be 
provided to supply laundry receptacles. See exceptions 1 
and 2, section 210-52(e), and 220-4(c), +99& 1993 edition, 
National Electrical Code. --

d. Ground-fault protection for personnel must comply with 
section 210-8, +99& 1993 edition, National Electrical 
Code. --

6. Branch circuit and feeder calculations must comply with 
article 220, +99& 1993 edition, National Electrical Code. 
Voltage drop must~ taken into consideration when figuring 
size of feeder or branch circuit. 

Formulas for determining voltage drop or conductor size are: 

Voltage drop = 21.6 X L ft. X I 
C.M.A. 

or 
C.M.A. = 21.6 X L ft. X I 

% drop X voltage 

L =length in ft., one way 
I = load in amps 
E = volts 
C.M.A. =Circular-mil area 21.6 multiplying 
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factor for copper 35 multiplying 
factor for aluminum 

Percent drop= permissible voltage drop times 
voltage of circuit as follows: 

3% of 208 = 208 X .03 = 6.24 volts 
3% of 120 = 120 X .03 = 3.6 volts 
3% of 240 = 240 X .03 = 7.2 volts 
5% of 240 = 240 X .05 = 12.0 volts 

Example: 
240 volts, 1,000 ft. distance, 10 ampere 

load, 5% drop 
21.6 X 1,000 = 21,600.0 X 10 = 216,000 
216,000 divided by 26,250 (C.M.A. of No. 6) = 

8.2 volts (less than 5%) 
216,000 divided by 16,510 (C.M.A. of No. 8) = 

13 volts (more than 5%) 
120 volts, 8 ampere load, 100 ft. distance, 

3% drop 
21.6 X 100 = 2,160 X 8 = 17,280 
17,280 divided by 6,530 (C.M.A. of No. 12) = 

2.64 volts (less than 3%) 
17,280 divided by 4,107 (C.M.A. of No. 14) = 

4.2 volts (more than 3%) 
or 

21.6 X 8 amps X 100ft. = 17,280 
17,280 divided by 3.6 (volts representing 3%) = 

5,008 C.M.A. (No. 12) 
For 3-phase circuits, use formula, then 

multiply the results by .86 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-08. Services. Electrical services must comply with 
article 230, +99& 1993 edition, National Electrical Code. 

1. In general, the point of attachment of a service drop to a 
building must be not less than ten feet [3.0 meters] above 
the ground and must be at a height to permit a minimum 
clearance of service conductors of ten feet [3.0 meters] 
above walks and eighteen feet [5.48 meters] above driveways or 
public roads. Where the form of the building will not permit 
placing the attachment ten feet [3.0 meters] or more above the 
ground, a mast or other suitable means must be used to obtain 
the ten feet [3.0 meters] clearance. 
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2. Perpendicular mast used for support of a service drop to low 
buildings must be not less than two-inch [5.08-centimeter] 
galvanized rigid steel conduit or intermediate metal conduit 
fitted with storm collar flashing and offset reducer if 
needed, at the lower end to accommodate a meter socket. 

3. A span of one hundred ten feet [43.48 meters] must be 
considered a maximum distance for a one hundred amp service 
drop to a mast unless the mast is substantially guyed. 

4. To eliminate moisture condensation, service raceways must have 
provisions to prevent circulation of air from a warmer to a 
colder section of the raceway (see section 300-7, +99& 1993 
edition, National Electrical.Code). 

5. Where the service conduit enters a switch, cabinet, or trough 
through a knockout, the conduit must be bonded. 

6. Switch location. A service switch or a manually operable 
circuit breaker must be provided for each set of service 
entrance conductors and located at a readily accessible point 
not more than six and one-half feet [1.98 meters] above the 
floor level and as near as possible to the entrance of the 
conductors either inside or outside the building or structure. 
If outside, this equipment must be approved for outside 
location. In no case may the equipment be mounted lower than 
two feet [.6096 meters] above grade level. Switch cabinets 
should pxefezablJ must be of the dead front type. All service 
equipment and paners-to be mounted on inside of outside walls 
of buildings housing livestock must be mounted at least two 
inches [5.08 centimeters] away from such outside walls by 
means of a substantial backboard or frame. It is recommended 
that the service entrance switch in residences be located in 
the basement or on the first floor. In no case may 
overcurrent devices be located in bathrooms, clothes closets, 
stairways, or crawl space. 

7. Rating of service switch. Any 
service is altered, or where the 
minimum one hundred amp service 
installed. 

new or old dwelling where 
dwelling is rewired, a 
and rated panel must be 

a. A one hundred ampere service must be installed using 
conductors rated at one hundred amperes. The panel must 
contain provisions for four double pole two hundred forty 
volt three-wire circuits, one of which may be used as a 
disconnect for not less than ten 2-wire one hundred twenty 
volt circuits. 

b. A pole top disconnecting means in rural areas is mandatory 
on all overhead pole top meter installations. Disconnect 
switches with an overcurrent protective device is optional 
to the supplier of electric current. 
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c. Where a single stack service is used on a yard pole, it 
must be considered only as a meter loop and the load 
conductor must be treated as service conductors to 
buildings. 

8. Clearance from ground. Conductors must have a clearance of 
not less than ten feet [3.0 meters] from the ground or from 
any platform or projection from which they might be reached. 
See section 225-18, +99& 1993 edition, National Electrical 
Code. 

9. Clearances from buildings for conductors not over six hundred 
volts. See section 225-19, +99& 1993 edition, National 
Electrical Code. Conductors must have a clearance of not less 
than thirty-six inches [.914 meters] from windows, doors, 
porches, fire escapes, or similar locations. Conductors run 
above the top level of a window are considered out of reach 
from that window. 

10. Temporary service. Temporary service must be granted to any 
contractor and this temporary service can be moved from place 
to place with one certificate issued for- the first 
installation and the same certificate will suffice for all 
future locations. It is the responsibility of the contractor 
to maintain the temporary service in good condition and 
electrically safe at all times. If the power supplier finds 
these conditions not being complied with, the supplier may 
refuse hookup and notify the inspector covering that area who 
has full authority to determine whether it be condemned or 
rebuilt. At the expiration of ninety days it may be 
considered a permanent service and all wiring connected must 
comply with the provision pertaining to permanent wiring. 

a. Each temporary service must be provided with the 
electrical wiring certificate number, name, and license 
number of electrician that issued the certificate. This 
information must be applied in such a manner that it will 
withstand the elements of weather. 

b. Minimum requirements for temporary services. Outdoor 
equipment must be weatherproof. (Wood enclosures are 
unsatisfactory and should not be used.) Temporary service 
must be grounded. (Butt pole ground is acceptable.) A 
minimum clearance of ten feet [3.0 meters] above finished 
grade must be provided for overhead service conductors. 

c. Temporary wiring is not permitted without approval from 
the state electrical board or local inspector, however, 
this does not apply to a temporary pole service or wiring 
for construction purposes. 
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11. Underground services: Underground service must comply with 
article 230, part D, +99& 1993 edition, National Electrical 
Code. 

a. Cables or individual conductors on outside of buildings or 
poles must be protected where subject to mechanical 
injury. Where rigid metal conduit is used, a bushing must 
be used on both ends. Sufficient slack conductor must be 
left to allow for ground settling next to foundations. 
Past experience indicates that the ground next to a 
foundation has settled as much as three feet [.914 
meters]. Where conduit is used on a pole to protect such 
conductors, it must comply with the +99& 1993 edition of 
the National Electrical Code. Metal conduit protecting 
underground conductors on a pole or building must be 
grounded. 

b. Underground service conductors must be protected against 
physical damage in accordance with section 300-5, +99& 
1993 edition, National Electrical Code. 

12. High voltage installations over six hundred volts. All w1r1ng 
installations containing circuits and equipment operated at 
more than six hundred volts must comply with article 710, +99& 
1993 edition, National Electrical Code, along with the 
following requirements: 

a. All ducts, pull boxes, junction boxes, and equipment must 
be clearly marked with signs having white background and 
red lettering by the word "DANGER" and value of operating 
voltage. 

b. All wiring and equipment must be bonded and grounded as 
per article 250, +99& 1993 edition, National Electrical 
Code. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-09. Overcurrent protection. Overcurrent protection must 
comply with article 240, +99& 1993 edition, National Electrical Code. 

1. Weatherproof sockets, pigtail sockets, or lampholders may not 
be considered as cutout bases for plug fuses. 

2. Overcurrent devices must be located at a height of no less 
than eighteen inches [45.72 centimeters] above grade level. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
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General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-10. Wiring methods. Nonmetallic sheathed cable type NM, 
NMC, and UF must be supported at intervals not to exceed three feet 
[.914 meters] for two conductor cable and four feet [1.21 meters] for 
three conductor cable and within twelve inches [30.48 centimeters] from 
each cabinet, box, or fitting. For additional installation 
requirements, see articles 336 or 339, +99& 1993 edition, National 
Electrical Code. 

1. Agricultural buildings. This section covers all buildings 
housing livestock, poultry, and other areas of similar or like 
nature. All electrical wiring devices and equipment must be 
installed in accordance with the provisions of article 547, 
+99& 1993 edition, National Electrical Code. 

2. Electric metallic tubing may not be used in concrete below 
grade, in concrete slab or masonry in direct contact with 
earth. (A vapor barrier, if used, will have no affect on the 
requirements of the section.) Electric metallic tubing may 
not be embedded in earth or fill. 

3. Aluminum conduit may not be installed in contact with earth or 
embedded in concrete. 

4. Rigid metal conduit may be used under all atmospheric 
conditions and occupancies, except that ferrous raceways and 
fittings protected from corrosion solely by enamel may be used 
only indoors and in occupancies not subject to severe 
corrosive influences. Conduits and fittings exposed to severe 
corrosive influences must be of corrosion-resistant material 
suitable for the conditions. Where practicable, the use of 
dissimilar metals throughout the system must be avoided to 
eliminate the possibility of galvanic action. 

5. The installation of rigid nonmetallic conduit must comply with 
the provision of article 347, +99& 1993 edition, National 
Electrical Code. 

6. Fertilizer rooms, meatpacking plants, salt processing plants, 
and similar locations are judged to be occupancies where 
severe corrosive conditions are likely to be present. It is 
recommended that nonmetallic conduit with nonmetallic boxes 
and fittings be used as the wiring method for such 
occupancies. Ferrous and nonferrous metal raceways may be 
used providing the raceway, boxes, and fittings are properly 
protected against corrosion. Wherever rigid nonmetallic 
conduit is used as the wiring method, provisions must be made 
for expansion. (Approximately one inch [2.54 centimeters] of 
expansion per thirty feet [9.10 meters] of conduit per fifty 
degrees Fahrenheit [28 degrees Celsius] temperature change.) 
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History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-11. Motors, motor circuits, and controllers. Section 
430-1, +99& 1993 edition, National Electrical Code, is a guide to 
general requirements. 

1. For motor running protection, all three-phase motors must be 
provided with three running overcurrent units. 

2. The motor branch circuit overcurrent device must be capable of 
carrying the starting current of the motor but may not exceed 
two hundred twenty-five percent of the full load current of 
the motor. 

Exception: Where the two hundred twenty-five percent is not 
sufficient for starting the motor, a higher rating or setting 
overcurrent device may be used if approved by the state 
electrical board. 

3. All other wiring for motors, motor circuits, and controllers 
must comply with article 430, +99& 1993 edition, National 
Electrical Code. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-12. Boxes and fittings. Boxes must be of sufficient 
size to provide free space for all conductors enclosed in the box in 
accordance with article 370, +99& 1993 edition, National Electrical 
Code. 

1. All unused openings must be effectively closed with metal 
plugs or plates. 

2. Not more than one extension ring may be used on outlet boxes 
unless special permission has been obtained from the 
electrical inspector having jurisdiction. 

3. Except as provided for in article 604, +99& 1993 edition, 
National Electrical Code, boxes must be installed at each 
opening, splice, or connection. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 
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24-02-01-13. Seasonal dwellings. Electrical w1r1ng installation 
in all seasonal dwellings must comply with the North Dakota wiring 
standards and the +99& 1993 edition, National Electrical Code, with the 
following exceptions: 

1. Buildings without basements may be wired with a m1n1mum of 
sixty ampere service providing it is adequate for the load. 

2. A minimum of two appliance circuits must be provided to supply 
outlets in kitchen, dining room, and breakfast room. 

3. Receptacle outlets must be installed 
section 210-52(a), +99& 1993 edition, 
Code. 

in accordance with 
National Electrical 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-14. Mobile home parks and recreational vehicle parks. 
The electrical wiring in mobile home parks must comply with part B, 
article 550, +99& 1993 edition, National Electrical Code. Mobile home 
service equipment may not be mounted in or on the mobile home and must 
be located at a height of no less than two feet [.6096 meters] above 
finished grade level. 

1. The electrical w1r1ng in recreational vehicle parks must 
comply with part B, article 551, +99& 1993 edition, National 
Electrical Code. Lot service equipment must be located not 
less than two feet [.608 meters] nor more than six and 
one-half feet [1.98 meters] above the ground. 

2. Electrical enclosures located outdoors in mobile home parks or 
recreational vehicle parks that house bare bus bars or 
terminals must be provided with covers requiring a tool for 
removal of such covers. Overhead conductors must have a 
clearance above ground of not less than eighteen feet [5.48 
meters] except in areas where it is impractical for movement 
of vehicles or mobile homes, the clearance above ground may 
not be less than twelve feet [3.66 meters]. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-15. Athletic field lighting. All lighted athletic and 
sport fields supplied from a primary system must be provided with a 
fused disconnect switch on the primary side. The switch must have 
proper ratings with a lockable manual control handle. The installation 
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of primary conductors installed underground must conform to section 
24-02-01-08. The secondary conductors are considered service 
conductors. For installation of service conductors, see article 230, 
parts 0, E, and F, +99& 1993 edition, National Electrical Code. A main 
disconnect switch on the secondary side is optional. A disconnecting 
means at each pole or tower is not mandatory. Branch circuit panel 
boards having a rating of no less than one hundred twenty-five percent 
of the total connected load must be provided at each tower or pole. The 
panel may be located at the top of pole or tower. Conductors supplying 
panel must be calculated on the basis of one hundred twenty-five percent 
of the total connected load. Wiring installed on pole or tower must be 
in raceway; except, for flexibility at lamps, approved cable assemblies 
will be permitted. All metal towers must be grounded to a one-half inch 
[12.7 millimeter] by ten foot [3.0 meter] ground rod. The grounded 
conductor on the secondary side must be grounded to the grounding 
electrode. Metal boxes, raceways, cabinets and fittings, or 
noncurrent-carrying metal parts of other fixed electrical equipment must 
be grounded when required. (See article 250, +99& 1993 edition, 
National Electrical Code.) 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-19. Inspection fees. 

1. All electrical installations, including new jobs and 
additional work on old installations, made in this state, must 
have an electrical wiring certificate properly executed by the 
master or class "B" electrician ±n chaxge whe-re superv1s1ng 
the installation ~ made of electrical wiring. The state 
electrical board shall prescribe such form, and shall have on 
hand a supply of such certificates for distribution to master 
and class "B11 electricians. Such certificate must consist of 
the original and £our five copies. 

2. \1pon completion. ttS'e'7 or occl1panc:s;. wltichevet ±s fozemost, O"'f 
any elechical installation wtrere a new enhance~ installed, 
an existing enhance ~ alteted, a building ~ mooed, or wiTer-e 
the ea-st t:rf t epah worlc or additional installation exceeds 
thre-e hundted dollats. the mastet or el-a-s-s .llfTA electtician 
supez o ising 'S'tZ'dt iJtslallation 'Stra+% execute an electz ical 
Mh ing cet tificate and dish ibute the "at ioas copzes 'd'S 

dh ec ted. Ttre ot ig inal and duplicate t:rf the cet t ificate mtrS"t 
b-e fotMatded at onee t-o the 'S"l-ate elechical boatd, Bismatck, 
North Dakota . Ttre t t ipl ic ate eo-py nnrst b-e 'S'e11t t-o the ~ 
COiiipdliJ, IIIUJticipa} plant, C'r t"0 the pet SOil OT pet SOilS 'Or 

coJtcetn pzovidiiig the electtic cuzzenl -f-or the iJtslallation. 
Ttre fo at tIt eo-py nnrst b-e t e t a ine d by the 111 as t e t or el-a-s-s .D.fTD­
electt ician and the -frlth eopy nnrst b-e sabmilled t-o the oMJtet . 
Before work commences on any electrical installation where a 
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new entrance is installed, an existing entrance is altered, a 
building is moved, or where the cost of the repair work or 
additional installation exceeds three hundred dollars, the 
master or class "811 electrician supervising such installation 
shall execute an electrical wiring certificate and distribute 
the various copies as directed. The gold copy of the 
certificate must be forwarded to the electrical inspector and 
the canary copy to power company before work is commenced. 
Within fifteen days of completion, use, or occupancy, 
whichever is foremost, the white and green copies must be 
forwarded to the office of the state electrical board, along 
with the proper fee. The pink copy must be retained by the 
master or class "B" electrician and the manila copy must be 
left in, or on the panel or given.to the owner. All six 
copies must contain a description of the work and the legal 
description of the location. 

3. The electric wiring certificates shall be available from the 
state electrical board at Bismarck, North Dakota, upon request 
of any master or class "B" electrician holding a current 
license from the electrical board. 

4. A copy of an electrical wiring certificate must be filed with 
the power supplier before an electrical installation may be 
energized. 

5. Inspection fees shall be as follows: 

Job Cost 

Up to $300.00 

$300.00 to $3,000.00 

$3,000.00 to $10,000.00 

$10,000.00 to $15,000.00 

$15,000.00 to $100,000.00 

Over $100,000.00 
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Inspection Fee 

$15.00 (minimum fee) 

$15.00 for the first $300.00 
plus 2% on balance up to 
$3,000.00 

$69.00 for the first $3,000.00 
plus 1.5% on balance up to 
$10,000.00 

$174.00 for the first $10,000.00 
plus 1% on balance up to 
$15,000.00 

$224.00 for the first 
$15,000.00 plus 1/2 of 1% 
on balance up to $100,000.00 

$649.00 for the first 
$100,000.00 plus 1/4 of 1% 
on balance 



Inspection fee must accompany the copies 
certificates which must be forwarded to the state 
board, box 857, Bismarck, North Dakota 58502. 

of w1r1ng 
electrical 

6. Whenever an electrical installation made by or under the 
supervision of a master or class 11 B11 electrician is connected 
and commenced or in use without submitting an electrical 
w1r1ng certificate, as directed in subsection 2, the 
certificate may be considered late and the normal inspection 
fee, as required under this section, is increased in the 
amount of twenty-five dollars. When In addition, when time 
and travel is expended by employees of the board to obtain a 
late certificate, an investigative fee may be charged to cover 
the costs incurred. Costs to be calculated at a rate of 
twenty-five dollars per hour and twenty cents per mile of 
travel. 

7. Corrections. Whenever a correction order is written and 
corrections are not completed within the allotted time, there 
shall be an administration charge of twenty-five dollars, 
which must be paid to the board by the master or class 11 B11 

electrician. 

8. All reinspections must be paid for by the electrical 
contractors at a cost of twenty-five dollars per hour with a 
minimum charge of twenty-five dollars. 

9. The electrical inspection fee must be based on the total 
amount of the electrical contract or total cost to the owner 
including extras. 

10. The following items need not be included in the cost: 

a. Appliances, including dishwashers, heat pumps, 
air-conditioners. disposals, etc. 

b. Electric heating panels, including heating and 
air-conditioning units. 

c. Electric motors. 

d. Trenching, concrete basis for streetlighting and traffic 
signal standards. 

11. The electrical contractor is responsible to collect the proper 
inspection fee on each installation. When the owner furnishes 
the material and the electrical contractor furnishes the 
labor, the owner shall provide the electrical contractor with 
the total amount expended for electrical materials used in 
connection with the installation, and the electrical 
contractor shall then calculate and collect the necessary 
inspection fee from the owner. Whenever electrical materials 
are removed from an existing installation and placed at 
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another location, the electrical contractor shall estimate the 
cost of these materials and include the amount in t~e job cost 
for the purpose of calculating the proper inspection fee. 

12. The inspection fee for all motor-driven passenger or freight 
elevators and dumbwaiters installed in North Dakota shall be 
as follows: 

Elevators and dumbwaiters having horsepower rating 
up to 5 horsepower - $20.00 

Elevators and dumbwaiters having horsepower rating 
5 horsepower through 15 horsepower - $40.00 

Elevators and dumbwaiters having horsepower rating 
over 15 horsepower - $60.00 

The master electrician having supervision of elevator or 
dumbwaiter installations shall obtain electrical wiring 
certificates from the state electrical board. The certificate 
form must be completed, signed by the master electrician, and 
forwarded to the state electrical board, Bismarck, North 
Dakota, with the inspection fee. 

13. Electrically driven irrigation machines. Each center pivot 
system, a flat fee of fifty dollars. All other types, the fee 
must be based on cost of electric material and labor (see 
section 24-02-01-19). 

14. Requested inspections. For inspections not covered in this 
section or special services, the fee must be twenty dollars 
per man hour, including traveltime, plus twenty cents per mile 
traveled. 

15. For requested inspection by an owner on wiring done by the 
owner, the inspection fee must be as stated in this section, 
except the minimum must be twenty-five dollars. Owner wiring 
may be done on property occupied by the owner. Certification 
and inspection is required as stated in subsection 1. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; March 1, 1990; January 1, 1993. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 
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TITLE 25 

State Board of Funeral Service 
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MAY 1993 

CHAPTER 25-01-01 

25-01-01-01. Organization of state board of funeral service. 

1. History. The 1905 legislative assembly enacted legislation 
providing for a state board of embalmers and regulating the 
licensure and practice of embalming. The 1963 legislative 
assembly enacted legislation empowering the board of embalmers 
to license and regulate funeral establishments in this state. 
The 1989 legislative assembly redefined rules for licensed 
embalmers and funeral directors and placed crematories under 
their jurisdiction. These enactments are codified as North 
Dakota Century Code chapter 43-10. It is the responsibility 
of the board to uphold high ethical and professional standards 
in the practice of embalming and in the conduct of business of 
funeral establishments in this state. 

2. Board membership. The board consists of the state health 
officer and three practicing embalmers appointed by the 
governor. The appointed members of the board serve four-year 
terms, with not more than one term expiring on June thirtieth 
of each year. 

3. Officers of the board and executive secretary. The members of 
the board elect from board membership a president, a 
secretary, and a treasurer. The board may hire an executive 
secretary, who may be an officer of the board, to transact the 
business of the board. The board may also hire any other 
individual deemed necessary for special work relating to the 
business of the board. 
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4. Inquiries. Inquiries regarding the board may be addressed to 
the executive secretary and treasurer: 

Mr. Rodger E. Haugen 
Executive Secretary and Treasurer 
State Board of Funeral Service 
P.O. Box 665 633 
Devils Lake, North Dakota 58301 

History: Amended effective January 1, 1982; July 1, 1983; October 1, 
1989; May 1, 1993. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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CHAPTER 25-01-02 

25-01-02-01. Compliance with rules and statutes. All licensees 
shall comply with the requirements of this title and laws on embalming, 
and the laws, rules, and regulations of the state department of health 
and consolidated laboratories, for the purpose of protecting the public 
health. 

History: Amended effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-01-02-03. Amendment of rules. This title may be amended by 
the board of entbalmexs funeral service at any time and in any manner it 
shall deem necessary, and any new or amended regulations shall be 
effective when promulgated by the board, approved for legality by the 
attorney general, adopted by the board, all licensed embalmers duly 
notified, and ten days after publication in the North Dakota 
Administrative Code. 

History: Amended effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05, 43-10-06 
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CHAPTER 25-02-01 

25-02-01-01. Definitions. As used in this article: 

1. "Approved school of embalming" means one accredited by the 
American board of funeral service education or the national 
conference of funeral service examiners. 

2. "Embalmer" means a person duly licensed as such under the laws 
of North Dakota to practice mortuary science or who engages in 
the practice of embalming. 

3. "Funeral director or funeral service practitioner" means a 
person duly licensed under the laws of North Dakota to 
practice mortuary science who engages in the practice of 
funeral service or funeral directing. 

4. "Funeral service establishment" means any place of business 
conducted at a specific street address or location devoted to 
care and preparation for burial or transportation of dead 
human bodies. 

5. "Intern embalmer" means a person engaged in learning the 
practice of embalming under the instruction and personal 
supervision of a duly licensed and registered embalmer, except 
no person shall serve or attempt to serve as an intern 
embalmer until the person has filed a registration with the 
board of emhalmets funeral service. 

-4-;- 6. "Practice of embalming" means preparing dead human bodies for 
burial or removal by the injection of antiseptic or 
preservative preparations into the skin, the blood vessels, or 
cavities of the body, and the external application of 
antiseptic solution, or taking charge of the remains of those 
dead of any communicable disease, preparing dead human bodies 
for shipment, or holding oneself out to do any of the above 
acts by advertising or any other means. 

T. 7. "Preparation of dead human bodies for burial" includes 
preparation of dead human bodies by cremation. 

8. "Practice of funeral service" means: 

a. Supervising the receipt of custody and transportation of a 
dead body for its disposition or for shipment to another 
location; 

b. Entering into contracts with a third party for the 
providing of professional services regulated under this 
chapter; 
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c. Embalming or otherwise preparing a dead human body for 
disposition or transportation; 

d. Supervising arrangements for or conduction of a funeral 
service, graveside service, or memorial service; 

e. Cremation, calcification, or pulverization of the dead 
human body or its remains; 

f. Supervising arrangement for or actually facilitating the 
disposition or direct disposition or transportation of a 
dead human body; 

g. Supervising sales or funeral merchandise by a funeral 
establishment; 

h. Managing or otherwise being responsible for the practice 
of funeral service in a licensed funeral establishment; 
and 

i . Supervising sale of prearranged funeral plans or 
contracting with or employing individuals to sell 
prearranged funeral plans through a licensed funeral 
establishment. 

9. "Practice of funeral directing 11 means the work of preparing 
for the burial or disposal of dead human remains by embalming 
or otherwise, or for the case of dead human remains for 
funeral services, transportation, burial, or cremation, or the 
holding oneself out as being engaged in such work or being in 
the general control, supervision, or management of the 
operations of a funeral establishment or the practice of 
funeral service. 

10. "Practice of mortuary science" means engaging in the practice 
of embalming, funeral service, or funeral directing, or using 
the word 11 funera 1 director", "director", "undertaker", 
"mortician", "funeral service practitioner 11

, or any other 
title implying one is engaged in the business of the practice 
of embalming, practice of funeral service, or the practice of 
funeral directing. 

11. Wherever in this chapter the licensee is referred to as "him" 
or 11 his 11 or in such reference as to the male gender it can 
also be substituted for 11 she" or 11 her11 or in such reference to 
the female gender with equal significance. 

History: Amended effective April 1, 1979; May 1, 1993. 
General Authority: NOCC 43-10-05 
Law Implemented: NOCC 43-10-05 
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25-02-01-02. Preparation room. The North Dakota board of funeral 
service recommends that all funeral directors contact either prime 
health care facilities in their area or waste disposition companies 
established to to handle wastes to arrange suitable disposition pending 
further state and federal regulations. Every preparation room shall be 
provided with proper and convenient receptacles for refuse. Waste 
material shall be packaged in a plastic or nonporous bag and sealed at 
the conclusion of each case and the public health thereby maintained. 

History: Amended effective July 1, 1983; May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-02-01-03. Preparation room equipment. Every preparation room 
shall be equipped with a sanitary embalming table, and such table shall 
be provided with running water. Every plumbing fixture, receptacle, and 
water supply tank shall be provided with a proper air gap or other 
acceptable device to prevent backflow into the water supply. All 
plumbing shall comply with North Dakota Administrative Code article 
62-03, the State Plumbing Code. Every embalming room must be equipped 
with an exhaust fan below tabletop height and an eyewash station with 
the potential for running cold water only, continuously for fifteen 
minutes, in an unobstructed area. 

Every embalmer must: 

1. Maintain a formaldehyde monitor report; 

2. Post hazardous signs on the outside preparation room door; 

3. Label storage area for chemicals or hazardous chemicals; 

4. Keep a cover on any embalming machine; 

5. Store and utilize a safety shield or mask, protective 
clothing, and rubber gloves; 

6. Maintain a splash tube on a functioning hydroaspirator; and 

7. Maintain data sheets, training records, and Sharp 1 s trainer. 

History: Amended effective March 1, 1985; May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-02-01-04. Instruments and appliances. All instruments and 
appliances used in the embalming of a dead human body shall be 
thoroughly cleansed and sterilized by boiling or by immersion for ten 
minutes in a one percent solution of chlorinated soda, or other suitable 
and effective disinfectant, immediately at the conclusion of each 
individual case and or autoclave. 
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History: Amended effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-02-01-05. Motluaties Funeral establishments. All mortuaties 
funeral establishments shall be kept and maintained in a clean and 
sanitary condition and all embalming tables, hoppers, sinks, 
receptacles, instruments, and other appliances used in the embalming of 
dead human bodies shall be thoroughly cleansed and disinfected with a 
one percent solution of chlorinated soda, or other suitable and 
effective disinfectant~ immediately at the conclusion of each individual 
case. 

History: Amended effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-02-01-06. Attire while embalming. Every person, while engaged 
in actual embalming, shall be attired in a clean and disposable sanitary 
smock or gown and should, while so engaged, wear rubber impervious 
gloves, disposable facial mask, or safety shield, and disposable shoe 
covers. 

History: Amended effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-02-01-09. Shipment of bodies. Only under superv1s1on of a 
North Dakota licensed e111balmer funeral service practitioner can bodies 
be shipped or transported from point to point in North Dakota, or from 
any point in North Dakota to any other state upon compliance with 
shipping regulations of the state department of health and consolidated 
laboratories. 

History: Amended effective July 1, 1983; May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06 
Law Implemented: NDCC 43-10-05, 43-10-06 

25-02-01-10. Refusal to provide service. A licensed practitioner 
may not refuse service to anyone because of a significant contagious or 
infectious disease. Refusal of any licensed practitioner to provide 
service to anyone because of a significant contagious or infectious 
disease may result in a revocation of that practitioner 1 s license in 
accordance with North Dakota Century Code section 43-10-16. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-06, 43-10-16 
Law Implemented: NDCC 43-10-05, 43-10-06, 43-10-16 
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CHAPTER 25-02-02 

25-02-02-01. Application for license. An application for an 
. embalmer•s license shall be written on a form provided by the state 
board of embalmezs funeral ser:vice. The application shall contain the 
person•s full name, age, place of residence, recent photograph, and any 
other provisions as may be from time to time required by the board. The 
application shall be accompanied by a designated fee not to exceed 
twe1~~ fi~e dollazs which shall entitle the applicant to examination of 
the state rules and laws, and by affidavits of at least two reputable 
residents of the county in which the applicant resides or proposes to 
engage in the practice of embalmhtg funeral service to the effect that 
the applicant is of good moral character and temperate habits. 

History: Amended effective March 1, 1985; May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NOCC 43-10-11, 43-10-13 

25-02-02-02. Qualifications for licensure. To 
license as an embalmer or funeral director, the applicant 
with all of the following requirements: 

1. Be of good moral character and temperate habits. 

qualify for a 
sha 11 comply 

2. Furnish evidence of successful completion of an accredited 
four-year high school course of study. 

3. Furnish evidence of satisfactory completion of at least two 
years of accredited college or university course of study (one 
year means a minimum of thirty semester hours or a minimum of 
forty-five quarter hours)-:- !ftre follotdng u the saggesled 
coax se o-f 'Stttdy as adop led by the ~ bo-arrl o-f embahtet s at 
an accredited college or university with credit evaluation in 
course areas as follows: 

Fzeshman English 
Genezal Biology 
Social Science Ellistozy, 

GovezJtnteJtl Ecostomics) 
Fundamentals o-f Speech 
Elements o-f Accounting 
~Hlitaty Science 
Physical Edacation 

F1 es)unatt ¥-e-ar 

English 191 192 
B-i'V'l-:- 163 164 

Sp-:- +e+ 
Aee-1:-:- ~ 
ti-:-S-7 1 e 1 1 92 
P7&.- 191 192 

Soph011101e ¥-e-ar 
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Semestez ffott:t-s 

~ ~ 

~ ~ 

~ ~ 

~ 

~ 

+ ~ 

+ + 



GeJtEI al CheJnis lz y 
Hicxobiolog, 
Htmnm Anatomy 
~ and Pr-eT7 11, g ieJte 
Genet al Psy cltolog:g 
lutz oduc t ion 't-o Soc iolog' 
BusiJtess haw 

OT 

&tts7 Repoxts and Lettex 
\tit iting 

Hilitax, Science 
Ph,sical Education 

ffiTe1lt7 185 
B-zrct-7 +* 
Amrt-7- ~ 
B-zrct-7 ~ 
Psy-:- +* 
5-ac-7 2* 
~3+5 

Hatr.- ~ 
fi-:-S-;- 281 
P-:-E-:- 281 
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+ 
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The applicant must complete courses in communications, twelve 
semester hours including speech and English; social science, 
fifteen semester hours, including sociology and psychology ; 
natural science, eighteen semester hours, including genera l or 
inorganic chemistry, biology or zoology, microbiology or 
anatomy; business, nine semester hours, including accounting, 
business law and business management; and electives , six 
semester hours. 

4. Has completed Show evidence of completion of a course of 
instruction and graduated from a school of embalming as 
accredited by the American board of funeral service educat i on 
or any successor recognized by the United States office of 
education for funeral service education . 

5. Furnish a certified record containing a list of subjects 
completed with the individual grades or rating from the school 
described in subsection 4. 

6. Has sexved Demonstrate completion of at least twelve months 
internship after completion of educational requirements during 
which time the applicant has assisted in the preparation of 
not less than twenty-five bodies as evidenced by reports on 
file with the executive secretary and has been present at ten 
funeral arrangements and submit a report on the comp l eted 
funeral services . 

7. Demonstrate 
embalming. 
signed by 
proficient 

to a licensed 
Final embalming 

a licensed North 
in embalming . 

embalmer proficiency in the art of 
report to indicate by affidav i t 
Dakota embalmer that the intern is 

History: Amended effective April 1, 1979; July 1, 1983 ; March 1, 1985i 
May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-11 

25-02-02-03. Examination for licensure. 
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1. Questions used. 

a. Conference questions may be used in the examination. 
Written answers to these questions shall be examined and 
passed upon at the direction of the board. Exantination 'tT'f: 
tire Taws-; tales, 1!md regalations 'Of the ~ depaxtment 
'O'f health sTraH: be given rl the x eg alar t-±nre 'O'f 
examination 1!md sTraH: be pxepated by the office 'O'f 
sl:al:istical sexoices. A general average of seventy-five 
percent correct answers must be attained by the applicant. 

b. A passing grade on any single subject shall be sixty-five 
percent. 

c. The national board examinations as provided by the 
American conference of funeral service examining board and 
approved by the state board of embalmexs funeral service 
may be used in lieu of the examinations on the following 
subjects: anatomy, embalming, chemistry, pathology, 
bacteriology, mortuary administration, and restorative 
arts as provided by the state board. 

2. Failure to pass examination. 

a. Should the applicant fail in one or more of the subjects 
covered by the examination, the applicant shall be allowed 
to again appear before the board within a year of the time 
of the applicant's first examination and be examined only 
on the subjects in which the applicant failed, with a 
passing mark. If the applicant then passes in all 
subjects so taken, the applicant shall be entitled to a 
license without the payment of any additional fees. 

b. Should the applicant fail in any one subject on the second 
reexamination, the applicant shall submit any additional 
credentials as required, shall be reexamined in all 
subjects, and shall accompany the applicant's request for 
reexamination with a designated fee 'O'f fifteen dollats..:.. 
In addition, the applicant shall pay for the actual cost 
of the examination. 

3. Examination dates. Examination of North Dakota laws and rules 
must be given by the division of vital records, North Dakota 
state department of health and consolidated laboratories, 
state capitol, 600 east boulevard, Bismarck, NO 58505. Time 
of examination must be arranged by the examinee and the 
department. The board of funeral service shall issue a card 
indicating eligibility of the examinee to take the 
examination. The board shall hold at least one meeting 
annually for the purpose of examining applicants for 
embalmer's license. Applicants of record shall be duly 
notified a reasonable time prior to an examination as to the 
time and place of the examination. The secretary of the board 
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with the assistance of other members of the board may give 
special examinations during any regular meeting when in the 
opinion of the board it is necessary to prevent undue hardship 
upon applicants who may wait many months for the regular 
examination. These special examinations shall be consistent 
with all provisions of law and the rules and regulations for 
the examination for licensure. 

History: Amended effective April 1, 1979; May 1, 1993. 
General Authority: NOCC 43-10-05 
Law Implemented: NOCC 43-10-12 

25-02-02-04. License renewal, destruction, suspension, and 
reinstatement, and renewal of lapsed license. 

1. Date of renewal. The license to practice embalming or 
preparing dead human bodies shall be issued for one year only 
but shall be renewed by the board upon payment to the 
treasurer of the annual renewal fee as designated by the 
board. The aa1ount o-f the fee $hzrH rrot exceed fifty dollars. 
The board may refuse to issue or renew the license for cause. 
The executive secretary of the board shall notify each holder 
of an embalmer's license thirty days prior to the renewal 
date. A retired embalmer funeral service practitioner who has 
been licensed by the board for fifty or more years may be 
given a paid up honorary membership certificate as long as the 
embalmer is not engaged in active practice. 

2. Loss or destruction of original license. In the event of the 
loss or destruction of the original license issued to any 
embalmer funeral service practitioner, the secretary of the 
state board of embalmers funeral service is authorized to 
issue a duplicate license upon verified proof of the loss or 
destruction of the original license. 

3. Causes for which the board may refuse or suspend a license. 
The board may refuse to renew or suspend a license for any of 
the following: 

a. Conviction of an offense where the board determines that 
the offense has a direct bearing upon a person's ability 
to serve the public as an embalmer or where the board 
determines pursuant to North Dakota Century Code section 
12.1-33-02.1 that the person, following conviction of any 
offense, is not sufficiently rehabilitated . 

b. Misrepresentation or fraud in the conduct of the business 
of the profession of an embalmer. 

c. Solicitation after death or while death i s impending for 
embalming business by the licensee, or by the agents , 
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assistants or employees of the licensee. This subdivision 
does not prohibit general advertising. 

d. Gross immorality. 

e. Aiding or abetting an unlicensed person to practice 
embalming. 

f. Violation of any provision of North Dakota Century Code 
chapter 43-10. 

g. Violation of any state law or municipal ordinance or 
regulation affecting the handling, custody, care, or 
transportation of dead human bodies. 

h. Refusing to surrender promptly the custody of a dead human 
body upon the express order of a person lawfully entitled 
to its custody. 

i. Gross negligence or gross incompetency in the practice of 
embalming or funeral directing. 

j. failure t-o pay the license -f-ee pr±or t-o february ~ of 
ensuing year-;- Knowingly violating any state or federal 
laws regarding funeral service. 

4. Reinstatement of revoked license. A licensee whose license 
has been revoked can be reinstated only by the unanimous 
consent of the board and upon passing such examination and 
investigation as the board may deem necessary and proper under 
all circumstances. 

5. Peer review committee. The board may appoint a peer review 
committee as needed consisting of not more than four persons 
who are licensed to practice funeral service and an assistant 
attorney general assigned to the state department of health 
and consolidated laboratories to advise the board on standards 
of practice and other matters relating to specific complaints 
as requested by the board. Peer committee's so appointed must 
be paid mileage and per diem and other necessary expenses as 
established by North Dakota Century Code section 54-06-09 by 
the board. 

6. Renewal of lapsed license. A person who formerly was licensed 
under this chapter may apply for relicensure on the lapsed 
license renewal form furnished by the board after paying the 
yearly late fee for each year that the license has been 
lapsed, not to exceed five years. If the period that the 
license has been lapsed is longer than five years, the 
applicant must pass such examination, investigation, and fees 
as the board may deem necessary and proper under the 
circumstances. 
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History: Amended effective July 1, 1983; March 1, 1985; May 1, 1993. 
General Authority: NDCC 43-10-05, 43-46-02 
Law Implemented: NDCC 43-10-13, 43-10-15, 43-10-16, 43-10-17, 43-10-18, 
43-10-19 

25-02-02-05. Licensure by reciprocity. 

1. Education and experience requirements. Applicants for license 
through reciprocity with other states must meet educational 
and experience requirements in conformity with the 
requirements of the North Dakota state board of embalmezs 
funeral service. 

2. License through examination. Consideration for reciprocity 
will be given only to embalmers an embalmer or funeral 
director who secured through examination the license on which 
they apply for reciprocal license, who were at the time of 
taking such examination and securing such license an actual 
and legal resident of the state that issued the license, and 
who have been actively engaged in the practice of their 
profession as a licensed embalmer or funeral director for a 
period of not less than one year preceding the filing of an 
application for reciprocity. 

3. Fee. The applicant must pay the -ree o-f 'Otte' htmdred dollau 
designated licensure fee determined by the board. 

4. Submit to examination. A licensee through reciprocity shall 
submit to an examination at the time and place designated by 
the board for the purpose of taking a written examination on 
the laws-. and rules-. ami xegalations of North Dakota regarding 
the practice of embalnting funera 1 service. 

History: Amended effective July 1, 1983; March 1, 1985; May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-14 

25-02-02-06. Intern embalmer or funeral director. 

1. App 1 i cation. 

a. The application for registration as an embalmer•s or 
funeral director•s intern shall be made upon a form 
approved by the board and verified by the applicant and 
accompanied by the designated fee. This registration will 
be valid for one year only provided the intern is under 
the supervision of a registered embalmer holding a North 
Dakota license residing in North Dakota. Such 
registration may not be renewed more than three times. 

b. The intern license shall be issued for a period of twelve 
months. 
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2. Qua 1 ificat ions for internship. In order 
embalmer•s or funeral director•s intern, the 
comply with the following requirements: 

to qualify as an 
app 1 i cant sha 11 

a. Be eighteen years of age. 

b. Be of good moral character. 

c. Furnish evidence of having 
four-year high school course of 
completion of two years of 
university studies. 

completed an accredited 
study and evidence of 
accredited college or 

d. Reside in same city in which the licensed embalmer under 
whom the intern is registered maintains a fully equipped 
embalming establishment. 

e. Graduated from an accredited college of mortuary science. 

3. Certification. The state board of embalmeu funeral service 
shall pass upon every application for internship at its 
regular meeting. The applicant shall be duly notified whether 
the applicant has been accepted or rejected after a majority 
vote of the board has been received. The executive secretary 
may approve internship enrollment subject to final approval of 
the board. 

4. Intern register. The executive secretary of the board shall 
keep a separate register for interns. 

5. lapsed certificate. In case an intern has allowed the 
certificate of internship to lapse for thirty days or more, no 
reregistration shall be permitted so as to make the intern•s 
registration continuous from the date of the intern 1 s original 
registration. 

6. Monthly report. Each registered intern must submit a report 
to the executive secretary of the state board of emballners 
funeral service by the fifteenth of the month stating all 
cases in which the intern has assisted during the preceding 
month. This report is to be made on forms furnished by the 
state board of embalmets funeral service. Ten reports of 
funeral arrangements and funeral services must be submitted 
during the final six months of internship. 

7. Employment of one intern embalmet funeral service 
practitioner. In order to maintain a high standard of 
instruction, a licensed embalruex: funeral service practitioner 
shall be permitted to have only one registered intern embalmer 
funeral service practitioner working for the embal111ez funeral 
service practitioner at any one time. 

History: Amended effective April 1, 1979; July 1, 1983; May 1, 1993. 
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General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-02-02-07. Prohibited acts. It is unlawful for: 

1. Any individual who is not licensed under this chapter to 
embalm or otherwise use a method or technique which invades 
the dead human body to prepare that human body for burial or 
other disposition. 

2. Any individual who is not licensed under this chapter to act 
as or represent himself to be a funeral director, director, 
funeral service practitioner 1 embalmer, or apprentice. 

3. Any person not issued a funeral establishment license under 
this chapter to operate or manage, or to hold oneself out as 
operating or managing, a funeral establishment. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-10, 43-10-22 

25-02-02-08. Exemptions from licensure. The following activities 
are exempt from licensure under this chapter: 

1. Transportation of a dead human body in accordance with other 
applicable state and federal laws. 

2. Ambulance or other emergency transportation of a dead human 
body. 

3. Performing funeral, graveside, or memorial services by members 
of the clergy. 

4. Assisting a North Dakota licensed embalmer regarding disasters 
or special emergencies by individuals licensed in other states 
as embalmers or funeral directors if applicable. 

5. Nonprofessional tasks or activities which do not require 
independent, professional judgment which are required of 
persons employed by a funeral establishment under the 
supervisor of a North Dakota licensed embalmer. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-10 
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CHAPTER 25-03-01 

25-03-01-01. Funeral home license. A funeral home license shall 
not be transferred from one owner to another. The new owner shall 
submit an application for a new license to the executive secretary of 
the state board of emballftets funeral service, accompanied by a license 
fee o£ T±£ty dollaxs the designated licensure fee. The funeral home 
license is issued in conjunction with a North Dakota embalmex's funeral 
service license. Should the licensee signing the funeral home license 
application no longer be associated with the funeral home, the licensee 
shall notify the state board of e1nbalmexs funeral service. No funeral 
home license shall be valid unless the funeral home is under the 
superv1s1on of a licensed embalmer or funeral director. A change in 
licensed personnel or funeral home name change or location supervising 
the funeral home shall require a new funeral home license. 

History: Amended effective July 1, 1983; May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 
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CHAPTER 25-03-03 

25-03-03-01. Disclosure of merchandise and services. Each 
funeral home, at the time of selection of merchandise and services from 
the funeral home, shall disclose in writing to the person or persons 
making the selection: 

1. The total price at retail of the merchandise and services 
selected and a listing of what merchandise and services are 
included in the total. 

2. The price at retail of each item of supplemental service or 
merchandise requested. 

3. The amount of cash advance to the extent that it is known or 
can be ascertained at the time of the selection. 

4. The terms by which payment for merchandise and services is to 
be made. 

5. A listing of the funeral goods and services selected must be 
given to each family after making funeral arrangements and 
prior to leaving the funeral home. Price information may be 
given over the telephone. Upon request, a copy of the general 
price list must be available. 

In addition, the funeral home shall ensure that permission to embalm is 
received prior to embalming and have available a general price list of 
all caskets on hand in the funeral home including those in the display 
room and in the warehouse. A similar list must be available for vaults 
and alternative containers on hand. 

History: Amended effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-03-03-02. Other service requirement. 

1. It is the duty of all licensed funeral service practitioners 
to be familiar with title 16, Code of Federal Regulations, 
part 453 (1984), Federal Trade Commission Trade Regulation 
Rule for Funeral Industry Practices, and to abide by these 
rules. 

2. The North Dakota state board of funeral service can review 
present and past cases of any and all funeral homes under its 
jurisdiction in North Dakota to ensure proper implementation 
under title 16, Code of Federal Regulations, part 453 (1984), 
Federal Trade Commission Trade Regulation Rule for Funeral 
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Industry Practices. In the event of apparent noncompliance, 
the board will conduct a formal review of the funeral home. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 
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STAFF COMMENT: Articles 25-04, 25-05, and 25-06 contain all new 
material but are not underscored so as to improve readability. 

Chapter 
25-04-01 

Section 
25-04-01-01 

Eye Enucleation 

ARTICLE 25-04 

ANATOMICAL GIFT 

CHAPTER 25-04-01 
EYE ENUCLEATION 

Eye Enucleation 

25-04-01-01. Eye enucleation. Any funeral service practitioner 
licensed in North Dakota who has successfully completed a course in eye 
enucleation conducted by the department of ophthalmology of an 
accredited college of medicine that has been approved by the state board 
of medical examiners is authorized to enucleate eyes from anybody when 
the gift of such eye has been made in accordance with the terms of the 
North Dakota anatomical gift act. Funeral homes shall have liability 
insurance to protect itself and all employees of the funeral home 
regarding this service. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05, 23-06.2 
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Chapter 
25-05-01 

Section 
25-05-01-01 
25-05-01-02 
25-05-01-03 
25-05-01-04 
25-05-01-05 
25-05-01-06 

25-05-01-07 
25-05-01-08 
25-05-01-09 
25-05-01-10 
25-05-01-11 

ARTICLE 25-05 

CREMATORIUMS 

Licensure of Crematoriums 

CHAPTER 25-05-01 
LICENSURE OF CREMATORIUMS 

Licensure of Crematoriums 
Crematorium Establishment 
Insurance Requirements 
Inspection of Crematoriums 
Bond Required 
Crematoriums Must Apprise Funeral Directors 

and Consumer Families of Requirements 
Cremation Requirements 
Permits 
Penalty 
Prohibitions 
Written Release 

25-05-01-01. Licensure of crematoriums. All crematoriums 
established in the state of North Dakota shall be subject to yearly 
licensure from the North Dakota state department of health and 
consolidated laboratories. The fee for the license must be determined 
by the board, and is due on the first of January of each year. The 
license must be posted. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-02. Crematorium establishment. Any crematorium in the 
state of North Dakota shall comply with all criteria of federal and 
state law regarding environmental impact on the area in which it is 
located, including interior design and placement of the crematoria 
retort which must be in a completely fireproof building, and exterior 
design which includes size and placement of smokestack and emissions of 
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sediment or smoke from it. The crematorium shall also conform to all 
applicable federal, state, and local building codes. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-03. Insurance requirements. All crematoriums in the 
state of North Dakota must carry liability and fire protection insurance 
in accordance with nationally accepted levels suitable for operation. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-04. Inspection of crematoriums. Any crematorium in the 
state of North Dakota for the disposition of human remains through the 
process of cremation must be open for inspection by any authorized 
representative of the North Dakota state department of health and 
consolidated laboratories, or any representative of the North Dakota 
state board of funeral service. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-10, 43-10-22, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-05. Bond required. All crematoriums in the state of 
North Dakota must bond their employees in the performance of the actual 

. cremation. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-06. Crematoriums must apprise funeral directors and 
consumer families of requirements. All crematoriums in the state of 
North Dakota must fully apprise funeral directors and consumer families 
of the type of container the crematorium can cremate, and that a minimum 
cremation unit as adjudged practical by the national cremation 
association of America be used. Should caskets be used in cremation, 
the crematorium must apprise the funeral director and family in writing 
what materials in caskets will be completely consumed and what caskets 
cannot be consumed. The crematorium must apprise the funeral director 
and consumer family if caskets or casket hardware are nonconsumable. It 
is the responsibility of the cremation authority involved to destroy on 
a daily basis and through proper sanitation and disposition channels 
available to it those caskets or their dependent parts that may remain 
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after the cremation process. No stockpile of used caskets or parts may 
remain in or around the crematorium facility. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-07. Cremation requirements. All cremation facilities 
shall clean their retorts at the conclusion of each cremation, and bone 
fragments that remain must be duly reduced by equipment sanctioned by 
the National Cremation Association of America, and placed in a tight 
sealed container of fiberglass, strendex or plastic, and duly marked 
with the name of the person cremated, the ultimate disposition of the 
cremains, the name of the funeral director involved in the cremation, 
the age and date of birth and death of the person cremated, and the name 
and complete address of the cremation authority. Cremains sent through 
the mail must be duly marked, registered, insured, and sealed in the 
form for mailing and delivery as devised by the United States postal 
service. Cost of mailing is to be borne by the cremation authority 
together with the registration and insurance costs involved. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-08. Permits. Cremation permits must be signed by the 
legal representative or representatives of the deceased, and all 
information with full name of decedent, date and place of birth, and 
date and place of death, and cause of death, and final disposition of 
cremains instructions, together with funeral director signature and 
signature of acceptance of the cremation authority shall appear on this 
form, together with the full legal name and legal address of the 
cremation authority, and the completion date and time of cremation. 
Copies of these forms must be kept by the cremation authority, and sent 
to the funeral home that has contracted the cremation authority. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-09. Penalty. Any crematorium or cremation authority is 
forbidden to perform any multiple cremations of any type of human 
remains. Multiple cremations may result in suspension or loss of 
license by the state regulatory board. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 
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25-05-01-10. Prohibitions. Crematoriums are forbidden to cremate 
fetuses, limbs, and body parts from private or public health agencies or 
medical schools or medical doctors unless appropriate releases are given 
to the crematoriums by those agencies. Copies of releases must remain 
with the cremation authority and the parties contracting for cremations 
mentioned in this section. 

Cremation of animals and pets of any type is strictly forbidden in 
a crematorium designed for cremation of human remains. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 

25-05-01-11. Written release. Funeral directors holding 
cremations for over ninety days must have written release from legal 
next of kin before the funeral director disposes of remains in any 
manner other than that suggested on the cremation form. The release 
must clearly remove liability of the funeral director, the cremation 
facility or authority, or the state regulatory agency from 
responsibility. Copies of these forms must be retained by the next of 
kin, the funeral director, and the cremation authority, and made 
available to the state board of funeral service upon request. Failure 
to comply may result in prosecution and loss of license. Any cremated 
remains existing prior to May 1, 1993, may be disposed of ninety days 
after a written attempt to contact next of kin for written approval. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05, 43-10-25 
Law Implemented: NDCC 43-10-05 
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Chapter 
25-06-01 

Section 
25-06-01-01 
25-06-01-02 
25-06-01-03 
25-06-01-04 
25-06-01-05 
25-06-01-06 
25-06-01-07 
25-06-01-08 
25-06-01-09 
25-06-01-10 
25-06-01-11 

ARTICLE 25-06 

BRANCH FACILITIES 

Branch Facilities 

CHAPTER 25-06-01 
BRANCH FACILITIES 

Definition 
Accessibility 
Restroom Facilities 
Plumbing 
Insurance 
Approaches 
Electrical Design 
Seating 
Aspiration System 
Fire Codes 
Responsibility of Funeral Service Establishment 

25-06-01-01. Definition. For purposes of this chapter, a branch 
facility means a facility which is affiliated with a funeral service 
establishment and is equipped for preparation and embalming of dead 
human bodies. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-02. Accessibility. All facilities shall have 
appropriate entrance and exit doors clearly marked and lighted. All 
exterior and interior doors must be of appropriate width and length. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 
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25-06-01-03. Restroom facilities. All facilities shall have 
restroom facilities which meet state and local requirements. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-04. Plumbing. All facilities shall have running water 
and adequate plumbing facilities. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-05. Insurance. All facilities shall have complete 
liability and comprehensive building insurance. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-06. Approaches. All facilities shall have concrete 
sidewalk areas and approaches to the building for all entrances and 
exits. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-07. Electrical design. All facilities shall have 
electrical design that conforms to applicable state and local codes. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-08. Seating. All facilities shall have furnishings to 
seat fifty people. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 
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25-06-01-09. Aspiration system. All branch facilities shall have 
a functional aspiration system in place as of September 1, 1991. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-10. Fire codes. All new branch facilities shall meet 
appropriate state and local fire codes. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 

25-06-01-11. Responsibility of funeral service establishment. It 
is the responsibility of the funeral service establishment to ensure 
that its branch facilities meet board requirements. 

History: Effective May 1, 1993. 
General Authority: NDCC 43-10-05 
Law Implemented: NDCC 43-10-05 
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TITLE 33 

Health and Consolidated Laboratories, 
Department of 
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DECEMBER 1992 

CHAPTER 33-20-01 

GENERAL PROVISIONS 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-01.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-01.1-01 
33-20-01.1-02 
33-20-01.1-03 
33-20-01.1-04 
33-20-01.1-05 
33-20-01.1-06 
33-20-01.1-07 
33-20-01.1-08 
33-20-01.1-09 
33-20-01.1-10 

CHAPTER 33-20-01.1 
GENERAL PROVISIONS 

Purpose 
Applicability 
Definitions 
Care and Disposal of Solid Waste 
Collection and Transportation Vehicles 
Hazardous Waste 
Pesticide Waste 
Asbestos Waste 
Radioactive Waste 
Variances 

33-20-01.1-01. Purpose. It is the purpose of this article to 
provide performance criteria and standards for the management of solid 
waste in a manner that will control nuisance and litter, protect the 
public health, safety, and welfare, and prevent or minimize injury of 
environmental resources from exposure to solid waste or constituents of 
solid waste. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-02. Applicability. Any person who operates or 
proposes to operate any type of solid waste management system, unit, or 
facility and any person who transports solid waste, is subject to the 
provisions of this article. 

1. This article does not apply to the following: 

a. The management of hazardous waste at hazardous waste 
management units or facilities as defined by chapter 
33-24-01; 

b. Solid waste management 
waste after October 9, 
apply; 

units which do not receive solid 
1993, except closure standards 

c. Agricultural waste generated by farming operations, unless 
handling of this waste by these operations is not in 
keeping with the purpose of this article; 

d. The disposal of household waste generated by any 
individual who resides on unplatted land in unincorporated 
areas of this state, on that person's property, unless 
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handling of this waste is not in keeping with the purpose 
of this article; 

e. The beneficial use or reuse of materials, substances, 
energy, or other products derived from a resource recovery 
activity; or 

f. Additional exemptions of certain requirements as specified 
in provisions of this article. 

2. Solid waste management units or facilities having permits on 
December 1, 1992, shall comply with section 33-20-03.1-04. 

History: Effective December 1, 1992 .. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04, 23-29-14 

33-20-01.1-03. Definitions. The terms used throughout this title 
have the same meaning as in North Dakota Century Code chapter 23-29, 
except: 

1. "Agricultural waste" means solid waste derived from the 
production and processing of crops and livestock such as 
manure, spoiled grain, grain screenings, undigested rumen 
material, livestock carcasses, fertilizer, and fertilizer 
containers, but does not include pesticide waste or pesticide 
containers. 

2. "Airport" means public-use airport open to the public without 
prior permission and without restrictions within the physical 
capacities of available facilities. 

3. "Aquifer" means a geological formation, group of formations, 
or portion of formation capable of yielding significant 
quantities of ground water to wells or springs. 

4. "Closed unit" means 
portion thereof that 
closure is complete. 

a landfill or surface impoundment or a 
has received solid waste for which 

5. "Closure" means the taking of those actions to close and 
reclaim a solid waste management unit or facility. Closure 
actions may include, but are not limited to, sloping filled 
areas to provide adequate drainage, applying final cover, 
providing erosion control measures, grading and seeding, 
installing monitoring devices, constructing surface water 
control structures, installing gas control systems, and 
measures necessary to secure the site. 

6. "Commercial waste" means solid waste generated by stores, 
offices, restaurants, warehouses, and other nonmanufacturing 
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activities exclusive of household waste, inert waste, 
infectious waste, industrial waste, and hazardous waste. 

7. "Compliance boundary" means the vertical planar surface that 
circumscribes the waste management units at which the ground 
water protection standards apply. The compliance boundary may 
be either the facility boundary or an alternative boundary 
within the facility. 

8. "Composting" means the controlled biological decomposition of 
organic solid waste under aerobic conditions. 

9. "Detachable container" means a reusable container for the 
collection, storage, or transportation of solid waste that is 
mechanically loaded or handled (for example, "dumpsters" and 
11 ro 11 off s 11

). 

10. "Drop box facility 11 means a facility used for the placement of 
a detachable container including the area adjacent for 
necessary entrance and exit roads, unloading, and turn-around 
areas. Drop box facilities normally serve the general public 
with loose loads and receive solid waste from off-site. 

11. "Existing unit" means a landfill or surface impoundment or a 
portion thereof that is receiving or has received solid waste 
for which closure has not been completed. 

12. 11 Facility11 means all contiguous land and structures, other 
appurtenances, and improvements on land which include one or 
more solid waste management units, such as a transfer station, 
solid waste storage building, a solid waste processing system, 
a resource recovery system, an incinerator, a surface 
impoundment, a surface waste pile, a land treatment area, or a 
landfill. A facility may or may not be used solely for solid 
waste management. 

13. "Final cover" means any combination of compacted or 
uncompacted earthen material, synthetic material, and suitable 
plant growth material which, after closure, will be 
permanently exposed to the weather and which is spread on the 
top and side slopes of a landfill or facility. 

14. "Free liquid" means the liquid which separates from the solid 
portion of a solid waste under ambient pressure and normal, 
above freezing temperature. The environmental protection 
agency paint filter liquids test method or visual evidence 
must be used to determine if a waste contains free liquid. 

15. 11 Garbage 11 means putrescible solid waste such as animal and 
vegetable waste resulting from the handling, preparation, 
cooking, and consumption of food, including wastes from 
markets, storage facilities, and processing plants. 
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16. "Ground water" means water below the land surface in a 
geologic unit in which soil pores are filled with water and 
the pressure of that water is equal to or greater than 
atmospheric pressure. 

17. "Hazardous waste 11 has the meaning given by North Dakota 
Century Code section 23-20.3-02 and further defined in chapter 
33-24-02. 

18. 11 Household waste 11 means solid waste, such as trash and 
garbage, normally derived from households, single and multiple 
residences, hotels and motels, bunkhouses, ranger stations, 
crew quarters, campgrounds, picnic grounds, and day use 
recreation areas. 

19. 11 Incinerator11 has the meaning given by section 33-15-01-04. 

20. ''Industrial waste11 has the same meaning as special waste given 
by North Dakota Century Code section 23-29-03. 

21. 11 Inert waste11 means nonputrescible solid waste which will not 
generally contaminate water or form a contaminated leachate. 
Inert waste does not serve as food for vectors. Inert waste 
includes, but is not limited to: construction and demolition 
material such as metal, wood, bricks, masonry and cement 
concrete; asphalt concrete; tires; metal; tree branches; 
bottom ash from coal fired boilers; and waste coal fines from 
air pollution control equipment. 

22. 11 Land treatment 11 

waste, excluding 
surface soil to 
properties of the 

means the controlled application of solid 
application of animal manure, into the 

alter the physical, chemical, and biological 
waste. 

23. 11 Landfil1 11 has the meaning given by North Dakota Century Code 
section 23-29-03 and that is not a land treatment unit, 
surface impoundment, injection well, or waste pile. 

24. 11 Leachate 11 means a liquid that has passed through or emerged 
from solid waste and contains soluble, suspended or miscible 
materials removed from such waste. 

25. 11 Leachate collection system11 means any combination of landfill 
base slopes, liners, permeable zones, pipes, detection 
systems, sumps, pumps, holding areas or retention structures, 
treatment systems, or other features that are designed, 
constructed, and maintained to contain, collect, detect, 
remove, and treat leachate. 

26. 11 Municipal waste incinerator ash 11 means the residue produced 
by the incineration or gasification of municipal waste. 
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27. "Plan of operation" means the written plan developed by an 
owner or operator of a facility detailing how a facility is to 
be operated during its active life. 

28. "Postclosure period" means the period of time following 
closure of a solid waste management unit during which the 
owner or operator must perform postclosure activities. 

29. "Radioactive waste" means solid waste containing radioactive 
material and subject to the requirements of article 33-10. 

30. "Recover or recycle" means any method, technique, or process 
utilized to separate, process, modify, convert, treat, shred, 
compress, or otherwise prepare solid waste so that component 
materials or substances may be beneficially used or reused. 

31. "Recyclable materials" means all solid waste material that has 
been converted into a raw material or a substitute for a raw 
material or a commodity. 

32. "Scavenging" means uncontrolled removal of solid waste 
materials from any solid waste management facility. 

33. "Sequential partial closure" means bringing discrete, usually 
adjacent, portions of a disposal facility to elevation and 
grade in an orderly, continually progressing process as part 
of the operations of the facility for facilitating closure. 

34. "Sludge" means solid waste in a semisolid form consisting of a 
mixture of solids and water, oils, or other liquids. 

35. "Solid waste processing" means an operation for the purpose of 
modifying the characteristics or properties of solid waste to 
facilitate transportation, resource recovery, or disposal of 
solid waste including any process designed to recover or 
recycle waste. 

36. 11 Suitable plant growth material 11 means that soil material 
(normally the A and the upper portion of B horizons which are 
dark colored due to organic staining) which, based upon a soil 
survey, is acceptable as a medium for plant growth when 
respread on the surface of regraded areas. 

37. "Surface impoundment" means a human-made excavation, diked 
area, or natural topographic depression designed to hold an 
accumulation of solid waste which is liquid, liquid bearing, 
or sludge for containment, treatment, or disposal. 

38. "Transfer station" means a site or building used to transfer 
solid waste from a vehicle or a container, such as a rolloff 
box, into another vehicle or container for transport to 
another facility. 
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39. "Waste pile or pile" means any noncontainerized accumulation 
of nonflowing solid waste. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-04. Care and disposal of solid waste. 

1. Any person who owns any premises, business establishment, or 
industry is responsible for the handling, care, and disposal 
of solid waste generated or managed at his premises, business 
establishment, or industry .. 

2. No solid waste may be delivered to a facility which is not in 
compliance with this article or abandoned upon any street, 
alley, highway, public place, or private premises. 

3. Solid waste must be stored, collected, and transported in a 
manner that provides for public safety, prevents uncontrolled 
introduction into the environment, and minimizes harborage for 
insects, rats, or other vermin. 

4. Except in unincorporated areas of this state, household waste 
must be removed from the premises or containers at regular 
intervals not to exceed seven days and transported to a solid 
waste management unit or facility. 

5. Used oil, lead-acid batteries, major appliances, and scrap 
metal may not be collected or transported for disposal to any 
solid waste disposal unit or facility unless such unit or 
facility has provision for intermediate storage and recycling 
of these materials and all such materials are appropriately 
segregated for recycling. 

History: Effective December 1, 1992. 
General Authority: NOCC 23-29-04 
Law Implemented: NOCC 23-29-04 

33-20-01.1-05. Collection and transportation vehicles. 

1. Vehicles used for the commercial collection and transportation 
of any residue, sludge, agricultural, inert, or industrial 
solid waste must be loaded and moved in such a manner that the 
contents will not fall, leak, or spill therefrom. Where 
spillage does occur, the collector or transporter shall 
immediately return spilled waste to the vehicle or container 
and, if necessary, clean and decontaminate the area. 

2. Vehicles used for the commercial collection and transportation 
of regulated infectious waste, household waste, or municipal 
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waste incinerator ash must be fully leakproof and fully 
enclosed or covered to prevent scattering of material. 
Regulated infectious waste may not be subject to mechanical 
stress or compaction during loading, unloading, and transit. 
Any spilled material must be immediately returned to the 
transport vehicle or container and, if necessary, the area 
must be cleaned and decontaminated. 

3. The cargo-carrying body of a vehicle used for commercial 
collection or transportation of solid waste must be maintained 
in good repair and in sanitary condition. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-05.2 

33-20-01.1-06. Hazardous waste. The management of hazardous 
waste is regulated under article 33-24, except as otherwise provided in 
this article and section. 

1. Containers having hazardous waste in excess of normal 
household quantities, which are not managed under article 
33-24, must be marked to designate the content as toxic, 
explosive, or otherwise hazardous in a manner designed to give 
adequate warning to any person conducting the collection, 
transport, resource recovery, or disposal of the waste. 

2. Every person who transports hazardous waste shall have a valid 
solid waste transporters permit, unless exempted by section 
33-20-02-01. 

3. Owners and operators of disposal, resource recovery, or solid 
waste processing facilities may not knowingly store, treat, 
handle, or dispose of hazardous waste in amounts that are in 
excess of quantities normally in household waste, unless the 
requirements of article 33-24 are met. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-07. Pesticide waste. Every person who handles surplus 
agricultural pesticides and pesticide containers shall comply with this 
article, section 33-15-10-02, and North Dakota Century Code section 
4-35-20. Surplus pesticides may not be discarded in any manner which 
endangers humans, animals, and the environment. Pesticide containers 
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must be drained empty according to label directions and power or 
triple-rinsed before processing or disposal. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-08. Asbestos waste. Every person who handles and 
disposes of asbestos waste shall comply with section 33-15-13-02 and 
this article. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-09. Radioactive waste. Every person who handles and 
disposes of radioactive waste shall comply with article 33-10. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-10. Variances. Whereupon written application the 
department finds that by reason of exceptional circumstances strict 
conformity with any prov1s1ons of this article would cause undue 
hardship or would be unreasonable, impractical, or not feasible under 
the circumstances, the department may permit a variance from this 
article upon such conditions and within such time limitations as it may 
prescribe. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-20-02 

STORAGE 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-02.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-02.1-01 
33-20-02.1-02 
33-20-02.1-03 
33-20-02.1-04 
33-20-02.1-05 
33-20-02.1-06 
33-20-02.1-07 

CHAPTER 33-20-02.1 
PERMIT PROVISIONS AND PROCEDURES 

Solid Waste Management Permit Required 
Permits-By-Rule 
Permit Compliance 
Record of Notice 
Property Rights 
Permit Modification, Suspension, or Revocation 
Renewal of Permit 

33-20-02.1-01. Solid waste management permit required. Every 
person who transports solid waste or operates a solid waste management 
unit or facility is required to have a valid permit issued by the 
department, unless the activity is an emergency, exemption, or exception 
as provided in this section. 

1. If the department determines an emergency exists, it may issue 
an order citing the existence of such emergency and require 
that certain actions be taken as necessary to meet the 
emergency in accordance with the provisions of North Dakota 
Century Code section 23-29-10. 

2. A solid waste management permit is not required for the 
following activities or facilities: 

a. Backyard composting of leaves, grass clippings, or wood 
chips; 

b. A collection point for parking lot or street sweepings; 

c. Collection sites for wastes collected and received in 
sealed plastic bags from such activities as periodic 
cleanup campaigns for cities, rights of way, or roadside 
parks; 

d. Collection sites which receive recyclable materials solely 
from the voluntary participation of other persons; 

e. Onsite incinerators used by hospitals, clinics, 
laboratories, or other similar facilities solely for 
incineration of commercial waste or infectious waste 
generated onsite; 

f. Rock and dirt fills that receive any combination of rock, 
dirt, or sand; and 
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g. Surface impoundments for storage, handling, and disposal 
of oil and gas exploration and production wastes on a 
lease or area permitted through the North Dakota 
industrial commission under North Dakota Century Code 
section 38-08-04. 

3. A permit for the transportation of solid waste is not required 
by persons who: 

a. Transport solely their own waste to a solid waste 
management unit or facility; 

b. Transport waste entirely within a facility regulated under 
this article or entirely on their property; and 

c. Transport recyclable materials other than waste oil. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04, 23-29-07 

33-20-02.1-02. Permits-by-rule. The owner or operator of the 
following facilities is deemed to have obtained a permit for a solid 
waste management facility without making application for it, unless the 
department finds that the facility is not in compliance with section 
33-20-04.1-01 and the listed rules: 

1. A facility for inert waste operated for municipalities which 
together have one thousand or fewer people provided: 

a. The owner or operator of a new facility or lateral 
expansion of a landfill notifies the department, on forms 
available from the department, ninety days prior to any 
construction; 

b. A permanent sign must be posted at the entrance of the 
facility, which indicates the following: 

(1) The name of the facility's owner; 

(2) The name and telephone number of a person responsible 
for the facility; 

(3) The wastes accepted at the facility; and 

(4) The days and hours the facility is open for access; 
and 

c. The facility is in compliance with sections 33-20-02.1-04 
and 33-20-04.1-09 and with chapter 33-20-05. 
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2. A drop box facility in compliance with subsection 2 of section 
33-20-04.1-06. 

3. A waste pile for composting only grass and leaves that is 
operated for ten thousand or fewer people in compliance with 
section 33-20-04.1-07 provided the owner or operator notifies 
the department, on forms available from the department, ninety 
days prior to construction. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-20-02.1-03. Permit compliance. All solid waste management 
facilities and activities must be performed, constructed, operated, and 
closed in a manner consistent with the permit application and subject to 
any modifications specified through permit conditions. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-20-02.1-04. Record of notice. 

1. Within thirty days of the issuance of a permit for any 
landfill, surface impoundment or land treatment unit if not 
already completed, the owner or operator shall record a 
notarized affidavit with the county register of deeds. The 
affidavit must specify that this facility, as noted in the 
legal description, is permitted to accept solid waste for 
disposal. This affidavit must specify that another affidavit 
must be recorded upon the facility•s final closure. 

2. Within sixty days of completion of final closure of any 
landfill, surface impoundment or land treatment facility and 
prior to sale or lease of the property on which the facility 
is located, the owner shall comply with North Dakota Century 
Code section 23-29-13. The record or plat shall, in 
perpetuity, notify any person conducting a title search that 
the land has been used as a solid waste disposal facility. 
The record or plat must indicate the types and quantities of 
solid waste placed in the site and details on the site•s 
construction, operation, or closure (including precautions 
against any building, earth moving, or tillage on the closed 
site) that are necessary to ensure the long-term maintenance 
and integrity of the closed facility. 
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3. The department must be provided a certified copy of any 
affidavit or plat within sixty days of recording. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-20-02.1-05. Property rights. An applicant for a permit for a 
solid waste management unit or facility shall acquire or possess a right 
to the use of the property for which a permit is sought, including the 
access route thereto. After closure, the applicant shall maintain the 
right of access to the site throughout the postclosure period. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-20-02.1-06. Permit modification, suspension, or revocation. 

1. A permit may be modified, suspended, revoked, or denied by the 
department for reasons pertaining to: circumstances which do 
not meet the purpose and provisions of this article, the 
provisions of the permit, or the plans and specifications 
submitted as part of the application for permit; or, 
violations of any applicable laws or rules. The department 
shall provide written notice to the permittee. 

2. If a change occurs during the life of a permit for 
transporting solid waste (such as the number or type of 
vehicles used to transport waste, the service area, the waste 
categories transported, or the solid waste management 
facilities use), the permittee shall notify the department in 
writing within thirty days. 

3. If a change occurs during the life of a permit for a solid 
waste management unit or facility, as specified in 
subsection 4, the permittee shall apply for and receive a 
modification of the permit prior to enacting the change. 
Routine maintenance, repair, or replacement, or an increase in 
hours of operations may not be considered a construction or 
operation change. 

4. The following changes at a permitted solid waste management 
unit or facility require a permit modification: 

a. A change to the facility boundaries or acreage; 

b. An increase in average daily waste volume received; 

c. A change in the waste characteristics or categories; 
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d. An increase or decrease in finished height or finished 
slope of a landfill; 

e. Any increase in landfill trench or excavation depth; 

f. A change in facility site development which will result in 
impact to or encroachment into a one-hundred-year 
floodplain, a ravine, a wetland, or a drainageway or which 
will adversely impact surface water or ground water; 

g. A change in site drainage or management of surface water, 
ground water, or leachate; 

h. A change in facility site development which will result in 
disposal of wastes closer to site boundaries than 
originally approved; 

i. The addition of solid waste management units, which, if 
sited independently, would require a permit; or 

j. Other changes that could have an adverse affect on the 
safety, health, or welfare of nearby residents, property 
owners, or the environment. 

5. An application for modification of a solid waste management 
unit or facility shall follow the procedures and provisions of 
chapter 33-20-03.1-02. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-20-02.1-07. Renewal of permit. An application for renewal of 
any permit must be submitted at least sixty days prior to the expiration 
date. The application for renewal must follow the procedures and 
provisions of chapter 33-20-03.1-02. The conditions of an expired 
permit continue in force until the effective date of a new permit, if 
the permittee has submitted a timely and complete application for a new 
permit and the department, through no fault of the permittee, does not 
issue a new permit with an effective date on or before the expiration 
date of the previous permit. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 
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CHAPTER 33-20-03 

COLLECTION AND TRANSPORTATION 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-03.1 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 33-20-03.1 
PERMIT APPLICATION PROVISIONS 

Section 
33-20-03.1-01 
33-20-03.1-02 
33-20-03.1-03 
33-20-03 . 1-04 
33-20-03 . 1-05 
33-20-03.1-06 

Preapplication Procedures 
Permit Application Procedures 
Permit Application Review and Action 
Amendment of Existing Permits 
Existing Nonpermitted Facilities 
Permit Application Review Timeline 

33-20-03.1-01. Preapplication procedures. 

1. For a 11 new 
preapplication 
desc r iption and 
department for 
application. 

solid waste management facilities , a 
consisting of a prelimi nary fac i l i ty 
a site assessment must be submitted to the 

review prior to submitting a permi t 

a . The preliminary facility description must include, at a 
minimum, the location of the facility; a projection of 
capacity, size, daily waste receipts, type of waste 
accepted, years of operation, description of operation , 
and costs; and a discussion of the proposed facility's 
compliance with local zoning requirements and the di str i ct 
waste management plan. 

b. The preliminary site assessment must inc l ude avai l ab l e 
information pertaining to the site's geo l ogy, 
hydrogeology, topography, soils, and hydrology based on 
existing information. 

2. Within sixty days of receipt of a preappl i cation, t he 
department will provide written notification of approval or 
disapproval of the preapplication . If, after review of a ll 
information received , the department makes the determ i nat i on 
to disapprove the preapplication, the department shall inform 
the applicant in writing of the reasons for the di sapprova l . 
If the preapplication is disapproved, the applicant may subm i t 
a new preapplication. A disapproval must be without prejud ic e 
to the applicant's right to a hearing before the departmen t 
pursuant to North Dakota Century Code chapter 28-32 . 

3 . An application may be filed only after approval of the 
preapplication and a f i nding by the department, af t er 
consultation wi th the state geologist and state eng i neer , that 
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the site is geologically and hydrogeologically suitable for 
further evaluation and consideration. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04, 23-29-07 

33-20-03.1-02. Permit application procedures. 

1. An application for a permit must be submitted on forms 
provided by the department by any person desiring to transport 
solid waste or to establish, construct, or operate a solid 
waste management unit or facility. 

2. The application for a permit must be prepared by the applicant 
or the applicant•s authorized agent and signed by the 
applicant. 

3. Four copies of the application and supporting documents are 
required to be submitted to the department with the fee 
specified in chapter 33-20-15. 

4. Upon the submission of an application for a permit for a new 
solid waste management unit or facility, the applicant shall 
publish a public notice indicating that an application has 
been submitted to the department. The public notice must 
indicate the type and location of the unit or facility and 
must be made by two separate publications in the official 
county newspaper in the county in which the site or operation 
is located. The applicant shall provide proof of publication 
by submitting to the department, within thirty days after the 
second publication of the notice, and affidavit from the 
publisher accompanied by a copy of the published notice, which 
shows the date of publication. The department may require 
public notice for major modifications of permitted units or 
facilities. 

5. Applicants proposing a solid waste management facility in a 
mining permit area for disposal of coal processing waste must 
also file a copy of the application with the public service 
commission in accordance with subdivision a of subsection 1 of 
section 69-05.2-19-02. 

6. Applications 
permit must 
applicable: 

for a solid waste management unit or facility 
include the following information where 

a. A description of the categories of solid waste to be 
accepted; 

b. Detailed geologic and hydrogeologic evaluation; 
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c. Soil survey and segregation of suitable plant growth 
material; 

d. Site engineering plans and facility specifications; 

e. Plan of operation; 

f. Surface water and ground water protection provisions; 

g. Odors, dust, and open burning control provisions; 

h. Accident prevention and safety provisions; 

i. Fire protection provisions; 

j. Inspection, recordkeeping, and reporting procedures; 

k. Access control and facility sign descriptions; 

1. Operator training procedures; 

m. Construction quality assurance and quality control 
procedures; 

n. Closure and postclosure period procedures; 

o. Financial assurance provisions; and 

p. Documentation of conformance with the district solid waste 
management plan. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-20-03.1-03. Permit application review and action. 

1. The department will review the applications, plans, and 
specifications for solid waste management facilities and 
information submitted as a result of the public notices. 

2. Upon completion of the department's review, the application 
for permit will be approved, returned for clarification and 
additional information, or denied. 

a. The basis for approval must be an application which 
demonstrates compliance with this article and the North 
Dakota Century Code chapter 23-29. 

b. The basis for return must be an application which is 
procedurally or technically incomplete, inaccurate, or 
deficient in detail, or which precludes an orderly review 
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and evaluation. If the application is returned, the 
applicant may resubmit an application, complete with all 
necessary information to satisfy deficiencies. If the 
applicant does not resubmit an application within six 
months, the department shall consider the application 
withdrawn, and any subsequent application must be 
considered a new application. 

c. The basis for denial must be an application which contains 
false, misleading, misrepresented, or substantially 
incorrect or inaccurate information; fails to demonstrate 
compliance with this article; proposes construction, 
installation, or operation of a solid waste management 
unit or facility which will result in a violation of any 
part of this article; or is made by an applicant for whom 
an environmental compliance background review reveals any 
of the circumstances listed in subsection 14 of North 
Dakota Century Code section 23-29-04 . 

3. If the department makes a preliminary determinat i on to issue a 
permit, the department shall prepare a draft permit . The 
draft permit will be available for public review and comment 
after the department publishes a notice of its intent to issue 
the permit. The public notice must be published in the 
official county newspaper in the county in which the solid 
waste management unit or facility is located and in a daily 
newspaper of general circulation in the area of the facility. 

4 . Interested persons may submit written comments to the 
department on the draft permit within thirty days of the 
public notice. All written comments will be considered by the 
department in the formulation of its final determinations . 

5. The department shall hold a hearing if it determines there is 
significant public interest in holding such a hearing. Public 
notice for a hearing will be made in the same manner as for a 
draft permit . The hearing will be before the department and 
will be held at least fifteen days after the public not i ce has 
been published . 

6. If , after review of all information received, the department 
approves the permit applicat i on, the department shall issue a 
permit. The department may impose reasonable conditions upon 
a permit. 

7. If , after review of all i nformation received, the department 
makes the determination to deny the permit, the applicant will 
be notified, in writing, of the denial. The department shall 
set forth in any notice of denial the reasons for denial. If 
the appl i cation is denied, the applicant may submit a new 
application, which will requ i re a new public notice. A denial 
must be without prejudice to the applicant's right to a 
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hearing before the department pursuant to North Dakota Century 
Code chapter 28-32. · 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04, 23-29-07 

33-20-03.1-04. Amendment of existing permits. A permittee of an 
existing permit on December 1, 1992, that is subject to this article 
shall apply to the department for such permit amendments as are 
necessary to bring the permit into compliance with this article. The 
application must be submitted to the department before October 9, 1993, 
or prior to the expiration of the permit, whichever is later. The 
department may establish a permit compliance schedule to achieve 
compliance with this article. Any permittee that makes timely 
application for a permit amendment under this section may not be deemed 
in violation of this article solely because the permit does not meet the 
requirements of this article. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04, 23-29-07 

33-20-03.1-05. Existing nonpermitted facilities. The owner of an 
existing facility which does not have a permit on December 1, 1992, and 
which is required to be permitted by North Dakota Century Code chapter 
23-29 and this article shall apply to the department for a permit within 
twenty-four months of December 1, 1992. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04, 23-29-07 

33-20-03.1-06. Permit application review timeline. Upon receipt 
of a permit application, the department has one hundred twenty days to 
review and approve or disapprove the application and notify the 
applicant of the decision. The department may extend the period an 
additional one hundred twenty days if the applicant submits a 
significant change that in the department's judgment requires additional 
time to review. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 
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CHAPTER 33-20-04 

RESOURCE RECOVERY 

[Repealed effective December 1, 1992] 

238 



STAFF COMMENT: Chapter 33-20-04.1 contains all. new material but is not 
underscored so as to improve readability. 

Section 
33-20-04.1-01 
33-20-04.1-02 
33-20-04.1-03 
33-20-04.1-04 
33-20-04.1-05 
33-20-04.1-06 

33-20-04.1-07 

33-20-04.1-08 

33-20-04.1-09 
33-20-04.1-10 

CHAPTER 33-20-04.1 
GENERAL PERFORMANCE STANDARDS 

General Location Standards 
General Facility Standards 
Plan of Operation 
Recordkeeping and Reporting 
Geheral Closure Standards 
Transfer Stations, Baling and Compaction 

Systems, and Drop Box Facilities 
Piles Used for Storage and Treatment -

Standards 
Solid Waste Processing and Resource 

Recovery - Standards 
General Disposal Standards 
Other Methods of Solid Waste 

Management - Standards 

33-20-04.1-01. General location standards. 

1. No solid waste management facility may be located in areas 
which result in impacts to human health or environmental 
resources or in an area which is unsuitable because of reasons 
of topography, geology, hydrology, or soils. 

2. Sites for new, or for lateral expansions of, land treatment 
units, surface impoundments closed with solid waste in place, 
municipal waste landfills, and industrial waste landfills must 
emphasize favorable geologic conditions and engineered 
improvements. Sites should be underlain by thick sequences of 
materials with low permeability to provide a barrier to 
contaminant migration. 

a. The following geographic areas or conditions must be 
excluded in the consideration of a site: 

(1) Where the waste is disposed within an aquifer; 

(2) Within a public water supply designated wellhead 
protection area; 

(3) Within a one-hundred-year floodplain; 

(4) Where geologic or manmade features, including 
underground mines, may result in differential 
settlement or failure of the structural integrity of 
the facility; 
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3. 

(5) On the edge of or within channels, ravines, or steep 
topography whose slope is unstable due to erosion or 
mass movement; 

(6) Within woody draws; or 

(7) In areas designated as critical habitats for 
endangered or threatened species of plant, fish, or 
wildlife. 

b . The following geographic areas or conditions may not be 
approved by the department as a site unless the applicant 
demonstrates there are no reasonable alternatives: 

(1) Over or immediately adjacent to principal glacial 
drift aquifers identified by the state engineer; 

(2) Closer than one thousand feet [304.8 meters] to a 
down gradient drinking water supply well; 

(3) Closer than two hundred feet 
horizontally from the ordinary high 
of any surface water or wetland; 

[60.96 meters] 
water elevation 

(4) Within final cuts of surface mines; or 

(5) Closer than one thousand feet [304.8 meters] to any 
state or national park. 

c . The department may establish alternative criteria based on 
specific site conditions. 

No municipal waste landfill or lateral expansion 
located within ten thousand feet [3048 meters] of any 
runway currently used by turbojet aircraft or five 
feet [1524 meters] of any runway currently used 
piston-type aircraft. 

may be 
airport 

thousand 
by only 

4. A minimum horizontal separation of twenty-five feet [7.62 
meters] must be maintained between new or lateral expansions 
of solid waste management units and any aboveground or 
underground pipeline or transmission line. The owner shall 
designate the location of all such lines and easements. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-04.1-02. General facility standards. 
of a solid waste management facility, except those 
shall comply with these general facility standards: 
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1. All personnel involved in solid waste handling and in the 
facility operation or monitoring must be instructed in 
specific procedures to ensure compliance with the permit , the 
facility plans, and this article as necessary to prevent 
accidents and environmental impacts. 

2. The solid waste management facility shall comply with the 
water protection provisions of chapter 33-20-13. 

3. The solid waste management facility may not cause a discharge 
of pollutants into waters of the state unless such discharge 
is in compliance with requirements of the North Dakota 
pollutant discharge elimination system pursuant to chapter 
33-16-01. 

4. The solid waste management facility may not cause a violation 
of the ambient air quality standard or odor rules, article 
33-15, at the facility boundary. 

5. Suitable control measures must be taken whenever fugitive dust 
is a nuisance or exceeds the levels specified in article 
33-15. 

6. Open burning is prohibited except as allowed under article 
33-15. 

7. Suitable measures must be taken to prevent and control fires. 

8. 

Arrangements must be made with the local fire depaY'tment to 
acquire their services when needed. 

A permanent sign must 
or at the entrance of 
facility for wastes 
following: 

be posted at the entrance of a facility, 
a solid waste management unit used by a 
generated onsite, which indicates the 

a. The name of the facility; 

b. The permit number; 

c. The name and telephone number of the owner and the 
operator if different than the owner; 

d. The days and hours the facility is open for access; 

e . The wastes not accepted for disposal; and 

f. Any restrictions for trespassing, burning, hauling, or 
nonconforming dumping. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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33-20-04.1-03. Plan of operation. All solid waste management 
facilities, except those permitted by rule, shall meet the requirements 
of this section. 

1. The owner or operator of a solid waste management unit or 
facility shall prepare and implement a plan of operation 
approved by the department as part of the permit. The plan 
must describe the facility 1 s operation to operating personnel 
and the facility must be operated in accordance with the plan. 
The plan of operation must be available for inspection at the 
request of the department. Each plan of operation must 
include, where applicable: 

a. A waste acceptance plan detailing categories of solid 
waste to be accepted at the facility, waste acceptance and 
rejection procedures, and other information deemed 
necessary by the owner or operator; 

b. A description of waste handling procedures; 

c. A description of inspection and monitoring activities 
including frequency; 

d. A contingency plan describing what actions will be taken 
for the following: 

(1) Fire or explosion; 

(2) Leaks; 

(3) Ground water contamination; 

(4) Other releases (for example, dust, debris, failure of 
run-on diversion or runoff containment systems); and 

(5) Any other issues pertinent to the facility. 

e. Equipment, operation, and maintenance procedures; 

f. Safety and health plans or procedures; 

g. For landfills, 
closure; 

implementation of sequential partial 

h. An industrial waste management plan that describes how 
industrial waste delivered to a solid waste management 
facility will be managed. The owner or operator must 
specify: 

(1) A procedure for notifying solid waste generators and 
haulers of the facility operating requirements and 
restrictions; 

242 



(2) A procedure for evaluating waste characteristics, 
liquid content, the specific analyses that may be 
required for specific wastes, and the criteria used 
to determine when analyses are necessary, the 
frequency of testing, and the analytical methods to 
be used; 

(3) A procedure for inspecting and managing the waste and 
for identifying any special management requirements, 
and the rationale for accepting or rejecting a waste 
based on its volume and characteristics; 

(4) The plan must address how the following solid waste 
will be managed: 

(a) Bulk chemical containers which contain free 
product or residue; 

(b) Asbestos; 

(c) Waste containing polychlorinated biphenyls at a 
concentration less than fifty parts per million; 

(d) Radioactive waste; 

(e) Rendering and slaughterhouse waste; 

(f) Wastes that could spontaneously combust or that 
could ignite other waste because of high 
temperatures; 

(g) Foundry waste; 

(h) Ash from incinerators, resource recovery 
facilities, and power plants; 

(i) Paint residues, paint filters, and paint dust; 

(j) Sludges, including ink sludges, lime sludge, 
wood sludge, and paper sludge; 

( k) Fiberglass, urethane, polyurethane, and epoxy 
resin waste; 

(1) Spent activated carbon filters; 

(m) Oil and gas exploration and production waste; 

(n) Wastes containing free liquids; 

(o) Contaminated soil waste from cleanup of spilled 
products or wastes; and 
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(p) Any other solid waste that the owner or operator 
plans to handle. 

(5) The owner or operator must indicate in the plan any 
solid waste that will not be accepted at the 
facility; and 

(6) The owner or operator must amend the plan whenever 
the management practices or wastes have changed. The 
owner or operator shall submit the amended plan to 
the department for approval or disapproval. 

2. The owner or operator shall inspect the facility to ensure 
compliance with the approved plans and specifications and this 
article. The owner or operator shall keep an inspection log 
including at least the date of inspection, the name of the 
inspector, a notation of observations made, and the date and 
nature of any repairs or corrective action taken. The log 
must be kept at the facility or other permanent office from 
the date of inspection. Inspection records must be made 
available to the department upon request. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-04.1-04. Recordkeeping and reporting. The owner or 
operator of a solid waste management facility, except those permitted by 
rule, shall comply with these recordkeeping and reporting requirements: 

1. A solid waste management facility may not accept solid waste 
until the department has received and approved a report which 
includes narrative, drawings, and test results to certify that 
the facility has been constructed in accordance with the 
approved plans and specifications and as required by the 
permit. 

2. An owner or operator shall maintain operating records on the 
categories and weights or volumes of solid waste received at 
the facility. Any major deviations from the facility plans, 
the permit and this article must also be noted on the 
operating records. 

3. An owner or operator shall prepare and submit a copy of an 
annual report to the department by March first of each year. 
The annual report must cover facility activities during the 
previous calendar year and must include the following 
information: 

a. Name and address of the facility; 

b. Calendar period covered by the report; 
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c. Annual . quantity for each category of solid waste in tons 
or volume; 

d. Identification of occurrences and conditions that 
prevented compliance with the permit and this article; and 

e . Other items identified in the facility plans and permit . 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-04.1-05. General closure standards. 
this section apply to all solid waste management 
otherwise specified. 

The requirements of 
facilities, unless 

1. Each owner or operator shall close their facility in a manner 
that achieves the following: 

a. Minimizes the need for further maintenance; and 

b. Controls, min1m1zes, or eliminates any escape of solid 
waste constituents, leachate, fugitive emissions, 
contaminated runoff, or waste decomposition products. 

2. Sequential partial closure must be implemented to minimize the 
working face of a landfill. 

3. Closure must be implemented within thirty days after receipt 
of the final volume of waste and must be completed within one 
hundred eighty days following the beginning of c l osure 
activities, unless otherwise specified and approved under 
subsection 5. 

4. When closure of any landfill is completed in part or whole, 
each owner or operator shall enter into the operating record 
and submit to the department: 

a. As-built drawings showing the topography, pertinent design 
features, extent of waste, and other appropr i ate 
information; and 

b. Certification by the owner or operator and a professional 
engineer that closure has been completed in accordance 
with the approved closure plan and this art i cle. 

5. Each owner or operator shall prepare and implement a written 
closure plan approved by the department as part of the 
permitting process. The closure plan must project time 
intervals at which closure is to be implemented, describe the 
resources and equipment necessary for closure, and identify 
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closure cost estimates and projected fund withdrawals from the 
financial assurance instrument. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-04.1-06. Transfer stations, baling and compaction systems, 
and drop box facilities. 

1. Transfer stations, baling and compaction systems must be 
designed, constructed, and operated to meet the following: 

a. Control access and maintain aesthetics with a combination 
of fencing, trees, shrubbery, or natural features; 

b. Be sturdy and constructed of easily cleanable material; 

c. Provide effective control of birds, rodents, insects, and 
other vermin; 

d. Be adequately screened to prevent and control blowing of 
litter; 

e. Provide protection of the tipping floor from wind, rain, 
or snow; 

f. Minimize noise and dust nuisances; 

g. Provide pollution control measures to protect surface 
water and ground water including runoff and equipment wash 
down water control measures; 

h. Provide all-weather access roads and vehicular traffic 
areas; 

i. Provide any necessary pollution control measures to 
protect air quality including odor and dust control and 
prohibit burning; 

j. Prohibit scavenging; 

k. Have communication capabilities to immediately summon 
fire, police, or emergency personnel in the event of an 
emergency; and 

1. Remove all solid waste from the facility at closure to a 
permitted facility. 

2. Drop box facilities must: 

a. Be accessible by all-weather roads; 
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b. Be designed and serviced as often as necessary to ensure 
adequate capacity. Storage of solid waste outside the 
detachable containers is prohibited; and 

c. Remove all remaining solid waste to a permitted facility 
and remove the drop box from the facility at c l osure. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NOCC 23-29-04 

33-20-04.1-07. Piles used for storage and treatment- Standards . 

1. Applicability . 

a. This section is applicable to solid waste sto r ed or 
treated in piles, composting, sludge pi les , t ire pi le s of 
more than eight hundred tires, garbage which i s in pl ace 
for more than three days, putrescible waste, other than 
garbage, which is in place for more than three weeks , and 
other solid waste not intended for recyc l ing which i s in 
place for more than three months. 

b . Waste piles stored in fully enclosed build i ngs are not 
subject to these standards provided that no liqu i ds or 
sludges with free liquids are added to the pile or the 

· facil i ty does not pose a potential threat to human hea l t h 
and the environment. 

2. An owner and operator of a waste pile , except compost ing of 
grass and leaves, shall: 

a. Comply with the general facility standards of sect i on 
33-20-04.1-02; and 

b. Remove all solid waste at closure to a permi tted fac ili ty , 
or otherwise manage the waste that is in keeping with the 
purpose of this article. 

3 . Requirements for waste piles likely to produce a leachate ar e : 

a . Waste piles must be underlain by concrete , asphalt , cl ay, 
or an artificial liner. The liner must be of suff i c i ent 
thickness and strength to withstand stresses imposed by 
waste handling equipment and the pile ; 

b . Runoff and run-on control 
installed, and maintained to 
twenty-four-hour storm event; 
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c. Based on site and waste characteristics and the proposed 
operation, the department may require that waste piles 
have the following: 

(1) A ground water monitoring system that complies with 
chapter 33-20-13; 

(2) A leachate collection and treatment system; and 

(3) Financial assurance; and 

d. The department may require that the entire base or liner 
be inspected for wear and integrity and repaired or 
replaced by removing storage waste.or otherwise providing 
inspection access to the base or liner. 

4. An owner or operator of a tire pile shall: 

a. Control access to the tire pile by fencing; 

b. Limit the tire pile to a maximum basal area of ten 
thousand square feet [929 square meters] in size; 

c. Limit the height of the tire pile to twenty feet [6.1 
meters]; 

d. Provide for a fifty-foot [15.24-meter] fire lane around 
the tire pile; 

e. Provide site access by fire control equipment; 

f. Provide run-on and runoff control systems adequate to 

g. 

control surface water from a twenty-five-year, 
twenty-four-hour precipitation event; and 

Comply with subsection 3 if the total accumulation of 
tires on the site exceeds a basal area of ten thousand 
square feet [929 square meters]. 

5. An owner or operator of a composting facility for grass and 
leaves shall: 

a. Direct surface water or storm water from composting and 
waste storage areas; 

b. Control surface water drainage to prevent leachate runoff; 

c. Store solid waste separated from compostable 
manner that controls vectors and aesthetic 
and remove this solid waste from the 
appropriate facility at least weekly; 
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d. Turn the yard waste periodically to aerate the waste, 
maintain temperatures, and control odors; and 

e. Prevent the occurrence of sharp objects greater than one 
inch [2.54 centimeters] in size i n finished compost 
offered for use. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-04.1-08. Solid waste processing and resource recovery -
Standards. In addition to sections 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, and 33-20-04.1-05 , the owner or operator of a facil i ty 
which conducts solid waste processing or operates a resource recovery 
system shall comply with these standards. 

1. All liquids must be collected and treated to meet the water 
protection provisions of chapter 33-20-13. 

2. Surface water must be diverted away from all open storage 
areas. 

3. Solid waste must be confined to storage containers and areas 
specifically designed to store waste. Waste handling and 
storage systems must provide sufficient excess capac i ty to 
prevent nuisances, environmental impacts, or hea l th hazards i n 
the event of mechanical failure or unusual waste flows. 

4. Solid waste processing and resource recovery systems or 
facilities must be operated on first-in, first-out bas i s . 
Stored solid waste containing household waste may not be 
allowed to remain unprocessed for more than forty-eight hours 
unless adequate provisions are made to control fl i es , rode nts , 
odors, or other environmental hazards or nuisances . 

5. All solid waste, recovered materials, or residues must be 
controlled and stored in a manner that does not const i tute a 
fire or safety hazard or a sanitary nuisance . 

6. All residues from solid waste processing and resource recove ry 
systems or facilities must be handled and disposed accord ing 
to this article. 

7. All incinerators used for solid waste must be co nstructed and 
operated in compliance with article 33-15. 

Hi story: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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33-20-04.1-09. General disposal standards. 

1. In addition to sections 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, and 33-20-04.1-05, the standards of this 
section apply to all landfills, surface impoundments closed 
with solid waste in place, and land treatment units, unless 
otherwise indicated. 

2. Construction and operation standards for solid waste 
management facilities regulated by this section: 

a. Every solid waste landfill or facility shall have and 
maintain, or have access to, equipment adequate for the 
excavation, compaction, covering, surface water 
management, and monitoring procedures required by approval 
plans and this article. 

b. Roads must be constructed and maintained to provide access 
to the facility. Access roads must be cleaned and 
decontaminated as necessary. 

c. There must be available an adequate supply of suitable 
cover material, which, if necessary, must be stockpiled 
and protected for winter operation. 

d. The final cover of all disposal facilities must be 
designed and constructed in a manner that ensures the 
quality and integrity of the hydraulic barrier and the 
protective vegetative cover. 

e. The working face or open area of a landfill must be 
limited in size to as small an area as practicable. 
Sequential partial closure must be implemented as 
necessary to keep the disposal area as small as 
practicable and to close filled areas in a timely manner. 

f. The disposal of liquids, sludges, and wastes containing 
free liquids in excess of household quantities is 
prohibited unless authorized by the department. 

g. All disposal facilities shall identify, quantify, remove, 
stockpile, and maintain suitable plant growth material for 
later use in closure. 

h. Any recycling or salvage activity must be authorized by 
the owner or operator and must be in a separate area in a 
manner to avoid injury and interference with the landfill 
operation. 

i. Vehicles, farm machinery, metal appliances, or other 
similar items brought to the facility for recycling may be 
stored temporarily in a separate area. 

250 



j. Vector control measures, in addition to the application of 
cover material, must be instituted whenever necessary to 
prevent the transmission of disease; prevent bird hazards 
to aircraft, and otherwise prevent and reduce hazards 
created by rats, flies, snakes, insects, birds, cats, 
dogs, and skunks. 

k. All domestic animals must be excluded from the facility. 
Feeding of garbage to animals is prohibited. 

1. All earthen material must be maintained onsite unless 
removal from the site is authorized by the department. 

3. Construction and operation standards, excluding inert waste 
landfills. 

a. The landfill must be designed and operated to prevent the 
run-on and runoff of surface waters resulting from a 
maximum flow of a twenty-five-year, twenty-four-hour 
storm. 

b. Facilities rece1v1ng on average over twenty tons [18.2 
metric tons] per day of solid waste shall make provisions 
for measuring all waste delivered to and disposed in the 
facility. Weight measurements are preferable; volume 
measurements (cubic yards) are acceptable. 

c. Active areas of the landfill must be surveyed periodically 
to ensure that filling is proceeding in a manner 

.consistent with the landfill design and that closure 
grades are not exceeded. 

d. All surface water resulting from run-on, runoff, snowmelt, 
infiltration, direct precipitation, or leachate must be 
properly controlled to avoid any concentration of water on 
or in the waste and to minimize infiltration of water into 
the waste material. Waste disposal shall avoid any areas 
within the facility where surface water is concentrated. 

4. Closure standards, excluding land treatment units. 

a. Closed solid waste management units may not be used for 
cultivated crops, heavy grazing, buildings, or any other 
use which might disturb the protective vegetative and soil 
cover. 

b. All solid waste management units must be closed with a 
final cover designed to: 

(1) Have a permeability less than or equal 
permeability of any bottom liner or natural 
present; 
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(2) Minimize precipitation run-on from adjacent areas; 

(3) Minimize erosion and optimize drainage of 
precipitation falling on the landfill. The grade of 
slopes may not be less than three percent, nor more 
than fifteen percent, unless the permit applicant or 
permittee provides justification to show steeper 
slopes are stable and will not result in excessive 
erosion. In no instance may slopes exceed 
twenty-five percent; and 

(4) Provide a surface drainage system which does not 
adversely affect drainage from adjacent lands. 

c. The final cover must include six inches [15.2 centimeters] 
or more of suitable plant growth material which must be 
seeded with shallow rooted grass or native vegetation. 

5. Postclosure standards for solid waste management facilities 
regulated by this section. 

a. The owner or operator of a landfill or 
impoundment closed with solid waste in place 
the following during the postclosure period: 

a surface 
shall meet 

(1) Maintain the integrity and effectiveness of the final 
cover, including making repairs to the cover to 
correct effects of settlement, subsidence, and other 
events, and preventing run-on and runoff from eroding 
or otherwise damaging the final cover; 

(2) Maintain and operate the leachate collection system, 
if applicable; 

(3) Monitor the ground water and maintain the ground 
water monitoring system, if applicable; and 

(4) Operate and maintain the gas control system, if 
applicable. 

b. The owner or operator of a municipal waste landfill, an 
industrial waste landfill, a surface impoundment closed 
with solid waste remaining in place, or a land treatment 
facility shall prepare and implement a written postclosure 
plan approved by the department as a part of the 
permitting process. The postclosure plan must address 
facility maintenance and monitoring activities for a 
postclosure period of thirty years. 

(1) Postclosure includes appropriate: ground water 
monitoring; surface water monitoring; gas monitoring; 
and maintenance of the facility, facility structures, 
and ground water monitoring systems. 

252 



(2) The postclosure plan must project time intervals at 
which postclosure activities are to be implemented, 
identify postclosure cost estimates, and projected 
fund withdrawals from the financial assurance 
instrument. 

(3) The department may require an owner or operator to 
amend the postclosure plan, including an extension of 
the postclosure period, and implement the changes. 
If the permittee demonstrates that the facility is 
stabilized, the department may authorize the owner or 
operator to discontinue postclosure activities. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-24 
Law Implemented: NDCC 23-29-04 

33-20-04.1-10. Other methods of solid waste management -
Standards. New and unique methods developed subsequent to December 1, 
1992, which can be utilized without environmental degradation and 
creation of hazards to public health and safety will be considered by 
the department. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-20-05 

STANDARDS OF PERFORMANCE FOR DISPOSAL OPERATIONS 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-05.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-05.1-01 
33-20-05.1-02 
33-20-05.1-03 
33-20-05.1-04 
33-20-05.1-05 

CHAPTER 33-20-05.1 
INERT WASTE LANDFILLS 

Applicability 
Performance and Design Criteria 
Lime Sludge Waste 
Closure Criteria 
Postclosure Criteria 

33-20-05.1-01. Applicability. An owner or operator of an inert 
waste landfill, which does not qualify for a permit by rule, shall 
comply with this chapter and with sections 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09. An inert waste 
landfill, which is permitted by rule, shall comply with section 
33-20-02.1-02 and with this chapter, but is exempt from sections 
33-20-04.1-02, 33-20-04.1-03, and 33-20-04.1-04. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-05.1-02. Performance and design criteria. The owner or 
operator of an inert waste landfill shall comply with these design, 
construction, and operating standards. 

1. Access to the facility must be controlled by lockable gates 
and a combination of fencing, natural barriers, or artificial 
barriers. 

2. Disposal of the following solid waste into inert waste 
landfills is prohibited: agricultural waste, asbestos waste, 
hazardous waste, municipal waste, commercial waste, industrial 
waste, regulated infectious waste, liquid solid waste, 
radioactive waste, and municipal waste incinerator ash. 

3. All wastes deposited at the site must be spread and 
periodically compacted to promote drainage of surface water. 

4. All wastes must be covered at least two times per year with a 
minimum of six inches [15.2 centimeters] of suitable earthen 
material. 

a. The department may exempt the owner or operator of the 
landfill from this requirement based on the type and 
amount of waste received at the landfill and the site 
location. 
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b. This requirement does not apply to monofills used solely 
for bottom ash from coal fired boilers. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-05.1-03. Lime sludge waste. Lime sludge from a water 
treatment plant may be disposed in an inert waste landfill contingent 
upon proper design, operation, and permitting requirements and 
contingent upon departmental approval. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-05.1-04. Closure criteria. Closure of an existing unit 
must be completed as outlined in sections 33-20-04.1-05 and 
33-20-04.1-09. All existing units must be covered with two feet [61.0 
centimeters] or more of earthen material, the lower twelve inches [30.5 
centimeters] of which must be compacted clay-rich earthen material, free 
from cracks and extrusions of solid waste. If a cover of four feet [1.2 
meters] or more of clay-rich earthen material is achieved, compaction is 
not required. At least six inches [15.2 centimeters] of suitable plant 
growth material must be placed over the covered landfill and planted 
with adapted grasses. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-05.1-05. Postclosure criteria. Owners or operators of 
inert waste landfills shall conduct annual postclosure inspections for a 
period of five years after closure. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-20-06 

PERMIT TO CONSTRUCT 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-06.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-06.1-01 
33-20-06.1-02 
33-20-06.1-03 

CHAPTER 33-20-06.1 
MUNICIPAL WASTE LANDFILLS 

Applicability 
Performance and Design Criteria 
Closure Criteria 

33-20-06.1-01. Applicability. The requirements of this chapter 
and of sections 33-20-01.1-08, 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09 apply to owners and 
operators of municipal waste landfills, except that the department may 
allow alternate design and performance standards for a municipal waste 
landfill receiving less than twenty tons [18.2 metric tons] per day 
based upon the site's climate, hydrogeology, topography, geology, and 
location and the type of wastes received. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-06.1-02. Performance and design criteria. The owner or 
operator of a municipal waste landfill facility shall comply with these 
design, construction, and operating standards. 

1. Access to the facility must be controlled by lockable gates 
and a combination of fencing, natural barriers, or artificial 
barriers. The gates must be locked when an attendant is on 
duty. 

2. Any new or lateral expansion of a municipal waste landfill 
must be underlain with a hydraulic barrier and leachate 
removal system capable of collecting and removing leachate and 
contaminated surface water within the landfill. 

a. The liner and leachate removal system must be compatible 
with the waste and leachate. 

b. The liner and leachate removal system must maintain its 
integrity for the life of the facility and the postclosure 
period. 

c. The leachate removal system must have a collection 
efficiency of ninety percent or better and be capable of 
maintaining a hydraulic head of twelve inches [30.5 
centimeters] or less above the liner. 
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d. The liner must consist of one of the following: 

(1) A natural soil liner constructed of at least four 
feet [1.2 meters] of natural soil having a hydraulic 

conductivity not to exceed 1 x 10-7 centimeters per 
second; or 

(2) A composite liner consisting of two components; the 
upper component must consist of a minimum thirty mil 
flexible membrane liner, and the lower component must 
consist of at least a two-foot [61.0-centimeter] 
layer of compacted soil with a hydraulic conductivity 

of no more than 1 x 10-7 centimeters per second. 
Flexible membrane liner components consisting of high 
density polyethylene must be at least sixty mil 
thick. The flexible membrane liner component must be 
installed in direct and uniform contact with the 
compacted soil component. 

e. The drainage layer of the leachate removal system must 

have a hydraulic conductivity of 1 x 10-3 centimeters per 
second or greater throughout. The drainage layer must 
have sufficient thickness to provide a transmissivity of 

3.0 x 10-2 centimeters squared per second or greater. 

f . Appropriate measures must be provided as necessary for 
preparation of the liner subgrade, quality assurance, and 
quality control testing of the construction of the liner 
and leachate removal system, and protection and 
maintenance of the liner and leachate removal system to 
ensure the integrity of the system. 

g. An alternative liner and leachate removal system may be 
approved by the department based on the proposed system 1 s 
ability to control leachate migration. 

3. The liner and leachate removal system in combination wi th t he 
final cover must achieve a site efficiency of ninety-five 
percent or better for rejection or collection of t he 
precipitation that falls on the site. 

4. Methane and other gases from waste decomposition may not be 
allowed to migrate laterally from the landfill so as to 
endanger structures, environmental resources, or adjacent 
properties. 

5. A certified operator must be on duty while the facility i s 
receiving solid waste. Facilities receiving on average over 
twenty tons [18.2 metric tons] of municipal waste per day 
shall have an attendant at or near the entrance to the 
facil i ty to monitor, accept or reject, measure, and record 
wastes arriving at the facility . 
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6. Solid waste must be unloaded at the bottom of the working face 
of the fill. The waste must then be spread in layers and 
compacted as densely as practicable. Each layer may not 
exceed a thickness of two feet [61.0 centimeters] of material 
after compaction is completed. 

7. Household pet animal carcasses may be buried along with other 
municipal household waste. Larger animal carcasses must be 
disposed of immediately and must be placed at least four feet 
[1.2 meters] below grade with at least twelve inches [30.5 
centimeters] of cover material directly covering the carcass. 

8. The following wastes may not be accepted for disposal in 
municipal waste landfills unless approved by the department: 

a. Liquids, except in amounts normally in household waste, 
unless the liquid is leachate or gas condensate derived 
from the municipal solid waste landfill and the municipal 
solid waste landfill, whether it is a new or existing 
landfill or a lateral expansion, is designed with a 
composite liner and leachate collection system as 
described in this section; 

b. Regulated infectious waste, except in amounts normally in 
household waste; 

c. Municipal waste incinerator ash; 

d. Hazardous waste, except in amounts normally in municipal 
waste; 

e. Pesticide containers which are not empty and have not been 
triple-rinsed, except those normally in municipal waste; 

f. Waste oil; 

g. Lead acid batteries; 

h. Major appliances; 

i. Industrial waste, if not addressed in the industrial waste 
management plan and the permit; 

j. Raw or digested sewage sludges, lime sludges, grit chamber 
cleanings, animal manure, septic tank pumpings, bar 
screenings, and other sludges, if not included in the 
permit; and 

k. Other waste, if the department determines that such waste 
has toxic or adverse characteristics which can impact 
public health or environmental resources. 
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9. A uniform compacted layer of six inches [15.2 centimeters] or 
more of suitable earthen material or other departmentally 
approved material must be placed on all solid waste by the end 
of each working day. All cover must be free of trash, 
garbage, or other similar waste. 

10. On all areas where final cover or additional solid waste will 
not be placed within one month, an additional six inches [15 . 2 
centimeters] or more of compacted, clay-rich earthen material 
must be placed. This intermediate cover may be removed when 
disposal operations resume . 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-06.1-03. Closure criteria. In addition to sections 
33-20-04 . 1-05 and 33-20-04.1-09, at closure, an owner or operator shall 
cover an existing unit with a layer of compacted soil material having a 
thickness of eighteen inches [45.7 centimeters] or more and a hydrau l ic 

conductivity of 1 x 10-7 centimeters per second or less. The compacted 
layer must be free from cracks and extrusions of solid waste. A second 
layer of twelve inches [30.5 centimeter~] or more of clay-rich so i l 
material suitable for serving as a plant root zone must be placed over 
the compacted layer. At least six inches [15.2 centimeters] of suitab l e 
plant growth material must be placed over the covered landfill and t he 
facility planted with adapted grasses. The total depth of final cover 
must be three feet [91.4 centimeters] or more, or as required to achieve 
subsection 3 of section 33-20-06.1-02. 

History: Effective December 1, 1992 . 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-20-07 

PERMIT TO OPERATE 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-07.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-07.1-01 
33-20-07.1-02 

CHAPTER 33-20-07.1 
INDUSTRIAL WASTE LANDFILLS 

Performance and Design Criteria 
Closure Criteria 

33-20-07.1-01. Performance and design criteria. In addition to 
the requirements of sections 33-20-01.1-02, 33-20-01.1-08, 
33-20-04.1-03, 33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09, the 
owner or operator of an industrial waste landfill shall comply with the 
design, construction, and operating standards as follows: 

1. On all areas of the landfill where final cover or additional 
solid waste will not be placed within six months, eight inches 
[20.3 centimeters] or more of compacted clay-rich soil 
material or a synthetic cover must be placed to m1n1m1ze 
infiltration of surface water and to control windblown dust. 

2. Waste disposal in industrial waste landfills must be limited 
to those wastes identified in the permit application or 
permit. Regulated infectious waste, waste oil, hazardous 
waste, and radioactive waste may not be accepted for disposal 
at the landfill. 

3. All wastes deposited at the site must be spread and compacted 
as densely as practicable to minimize waste volume and promote 
drainage of surface water. 

4. Any new or lateral expansion of an industrial waste landfill 
must be designed with an appropriate hydraulic barrier and 
leachate management system capable of collecting and removing 
leachate and contaminated surface water within the disposal 
unit. 

a. The liner and leachate removal system must be compatible 
with the waste and leachate. 

b. The liner and leachate removal system must maintain its 
integrity through the postclosure care period. 

c. The system must have a collection efficiency of 
ninety-five percent or better and must be capable of 
maintaining a hydraulic head of twelve inches [30.5 
centimeters] or less above the liner. 

d . For landfills that receive wastes containing water soluble 
constituents, the liner must consist of at least four feet 
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e. 

[1.2 meters] of compacted natural 

conductivity not to exceed 1 x 
second. This requirement does 
receiving only oil field drilling 
mud . 

A composite liner is required 
wastes which may contain leachable 
The liner must consist of at 
centimeters] of recompacted clay 

soil having a hydraulic 

10-7 centimeters per 
not apply to landfills 
cuttings and drilling 

for landfills receiving 
organic constituents. 

least three feet [91.4 
with a hydraulic 

conductivity not to exceed 1 X 
-7 10 centimeters per second 

overlain with at least a sixty mi 1 flexible membrane 
liner. 

f. The drainage layer must have a hydraulic conductivity of 
-3 1 x 10 centimeters per second or greater throughout . 

The drainage layer must have a sufficient thickness to 

provide a transmissivity of 3 x 10-2 centimeters squared 
per second or greater. 

g. An alternative liner may be approved by the department 
based on the proposed system 1 s ability to control leachate 
migration. 

h. The liner and leachate removal system in combination with 
the final cover must achieve a site efficiency of at least 
ninety-eight and one-half percent or better for collection 
or rejection of the precipitation that falls on the s i te. 

i . The requirements of this subsection for a liner and 
leachate collection system may be waived by the department 
if the permit applicant can demonstrate that, based on 
geology and hydrology of the site, characteristics of the 
waste, and engineering design, the liner and leachate 
collection system is not necessary. 

History: Effective December 1, 1992 . 
General Authority : NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-07 .1-02. Closure criteria. In addition to sections 
33-20-04.1-05 and 33-20-04.1-09, at closure, an owner or operator shall 
cover an ex i sting unit with two feet [61 . 0 centimeters] or more of 

clay-rich soil material having a hydraulic conductivity of 1 x 10-7 

centimeters per second or less placed as a clay cap on the landfill . An 
add i tional layer of clay-rich soil material must be placed over the 
compacted clay cap; the upper twelve inches [30.5 centimeters] of this 
l ayer must be suitable for serving as a plant root zone. The department 
may allow the use of a synthetic material to replace part or all of the 
compacted clay cap. At least six inches [15.2 centimeters] of suitable 
pl ant growth material must be placed over the covered landfill and 
planted with adapted grasses . The total depth of the final cover must 
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be five feet [1.5 meters] or more, or as required by subdivision h of 
subsection 4 of section 33-20~07.1-01. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-20-08 

COMMON PROVISIONS APPLICABLE TO BOTH A PERMIT 
TO CONSTRUCT AND PERMIT TO OPERATE 

[Repealed effective December 1, 1992] 
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STAFF COMMENT: Chapter 33-20-08.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-08.1-01 
33-20-08.1-02 

CHAPTER 33-20-08.1 
SURFACE IMPOUNDMENT PROVISIONS 

Performance and Design Criteria 
Closure and Postclosure Criteria 

33-20-08.1-01. Performance and design criteria. 
the requirements of section 33-20-04.1~09, the owner or 
surface impoundment shall comply with the following: 

In addition to 
operator of a 

1. Applicability. 

a. The design, construction, and operating standards of this 
section are applicable to surface impoundments that store 
or treat solid waste, sludges containing free liquids, 
free liquids containing high concentrations of dissolved 
solids, or liquids derived from processing or handling 
solid waste. 

b. The standards of this section are not applicable to the 
following units: 

(1) Surface impoundments which treat wastewater, the 
discharge of which is subject to federal, state, or 
local water pollution discharge permits; 

(2) Surface impoundments which handle agricultural waste 
generated by farming operations; 

(3) Lime sludge settling basins; 

(4) Basins used to collect and store storm water runoff; 
and 

(5) Oil and gas exploration 
regulated under North Dakota 
38-08-04. 

and production waste 
Century Code section 

2. The owner or operator must design, construct, and operate each 
surface impoundment so as to: 

a. Comply with the surface water and ground water protection 
standards of chapter 33-20-13; 

b. New units must have a compacted soil liner of a minimum 
two feet [61.0 centimeters] of 1 x 10-7 centimeters per 
second or lesser hydraulic conductivity or an equivalent 
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combination of soil thickness, soil hydraulic 
conductivity, or a flexible membrane liner which would 
control the migration of waste or waste constituents 
through the liner during the active life of the surface 
impoundment; 

c. Have dikes designed to maintain their structural integrity 
under conditions of a leaking liner and capable of 
withstanding erosion; and 

d. Have the freeboard equal to or greater than two feet [61.0 
centimeters] to avoid overtopping from wave action or 
precipitation. 

3. Monitoring and inspection. 

a. While a surface impoundment is in operation, it must be 
inspected by the owner or operator monthly and after 
storms to detect evidence of any of the following: 

(1) Deterioration, malfunctions, or improper operation of 
control systems; 

(2) Sudden drops in the level of the impoundment's 
contents; and 

(3) Severe erosion, seepage, or other 
deterioration in dikes or other containment 

signs of 
devices. 

b. Prior to placing a surface impoundment into operation or 
prior to renewed operation after six months or more during 
which the impoundment was not in service, a professional 
engineer must certify that the impoundment's dike and 
liner have structural integrity. 

4. Emergency repairs and contingency plans. 

a. When a malfunction occurs in the waste containment system 
which can cause a release to land or water, a surface 
impoundment must be removed from service and the owner or 
operator must take the following actions: 

(1) Immediately shut down the flow of additional waste 
into the impoundment; 

(2) Immediately stop the leak and contain the waste which 
has been released; 

(3) Take steps to prevent catastrophic failure; 

(4) If a leak cannot be stopped, empty the impoundment; 
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(5) Clean up all released waste and any contaminated 
materials; and 

(6) Notify the department of the problem within 
twenty-four hours after detecting the problem. 

b. As part of the contingency plan, the owner or operator 
must specify a procedure for complying with the 
requirements of subdivision a of this subsection . 

c. No surface impoundment that has been removed from service 
in accordance with the requirements of this section may be 
restored to service unless the portion of the impoundment 
which was failing is repaired and the following steps are 
taken: 

(1) If the impoundment was removed from service as the 
result of actual or imminent dike failure, the owner 
or operator must certify the dike 1 s structural 
integrity; and 

(2) If the impoundment was removed from service as the 
result of a sudden drop in the liquid level, the 
following actions must be taken: 

(a) For any existing portion of the impoundment 
without a liner, a liner must be installed; and 

(b) For any portion of the impoundment that is 
lined, the liner must be repaired and the owner 
or operator must certify that the repaired liner 
meets the design specification approved in the 
permit. 

d. A surface impoundment, that has been removed from service 
in accordance with the requirements of this subsection and 
that is not repaired within six months, must be closed in 
accordance with the provisions of sections 33-20-04 . 1-05 
and 33-20-04.1-09. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-08.1-02. Closure and postclosure criteria. 
the requirements of section 33-20-04.1-09, at closure, 
operator shall complete the following: 

In addition to 
the owner or 

1. Remove all standing liquids, waste and waste residues, the 
liners and leak detection system, and any underlying and 
surrounding contaminated soil. The site must then be 
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reclaimed by regrading the site, replacing all suitable plant 
growth material, and properly revegetating the site; and 

2. If all impoundment materials are not removed as provided in 
subsection 1, the owner must treat remaining liquids, 
residues, and soils by removal of liquids, drying, or other 
means and then close the impoundment and provide postclosure 
as provided for an industrial waste landfill under section 
33-20-01.1-02. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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STAFF COMMENT: Chapters 33-20-09, 33-20-12, 33-20-13, 33-20-14, 
33-20-15, and 33-20-16 contain all new material but are not underscored 
so as to improve readability. · 

Section 
33-20-09-01 
33-20-09-02 

CHAPTER 33-20-09 
LAND TREATMENT PROVISIONS 

Applicability 
Land Treatment Standards 

33-20-09-01. Applicability. The standards of this chapter apply 
to facilities that engage in land treatment of solid waste. These 
standards do not apply to the following: 

1. Facilities utilizing municipal and domestic sludge; 

2. Agricultural waste, including animal manure and agricultural 
residues, resulting from farming operations; 

3. Composting grass clippings and leaves; and 

4. Inert waste. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-09-02. Land treatment standards. 

1. Owners or operators of land treatment facilities shall meet 
the location standards of section 33-20-04.1-01. 

2. Owners or operators of land treatment facilities shall meet 
the minimum standards for performance of chapter 33-20-13, the 
general facility requirements of section 33-20-04.1-02, and 
the general disposal standards of section 33-20-04.1-09. 

3. Owners or operators of land treatment facilities shall design 
these facilities to meet the following requirements: 

a. Provide waste storage facilities, if appropriate, that 
meet the requirements of this article; 

b. Collect and treat all runoff from a twenty-five-year, 
twenty-four-hour storm, and divert all run-on for the 
maximum flow of a twenty-five year, twenty-four-hour storm 
around the active area; 

c. Avoid standing water on the active area; 
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d. Avoid slopes and other features that will lead to soil and 
waste erosion, unless contour plowing or other measures 
are taken to avoid erosion; and 

e. Control access to the site by fencing or other means. 

4. Owners and operators of land treatment facilities shall 
maintain and operate these facilities in compliance with these 
following requirements: 

5. 

a. Land treatment of garbage or regulated infectious waste is 
prohibited; 

b. Analyze solid waste according to departmentally approved 
methods; 

c. Avoid applying waste at rates greater than ten times 
agronomic rates using the proposed cover crop, or depths 
greater than would allow for tilling the soil by tracked 
vehicles; 

d. Provide tilling of soils during the growing season and 
after each application of waste to maintain aerobic soil 
conditions; 

e. Amend the soil and soil nutrients as necessary to promote 
efficient biological breakdown of waste materials; 

f. Avoid applying waste to any active area having standing 
water; and 

g. Avoid food chain crops during the active life of the 
facility and after closure until demonstrated to be safe. 
Specific approval in writing from the department is 
required for any land treatment disposal facility that is 
used to raise food crops after closure. 

All owners or operators 
close these facilities 
33-20-04.1-05. 

of land treatment facilities shall 
in accordance with section 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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Section 
33-20-12-01 
33-20-12-02 

CHAPTER 33-20-12 
REGULATED INFECTIOUS WASTE 

Definitions 
Management Standards 

33-20-12-01. Definitions. 

1. As used in this article, 11 regulated infectious waste 11 means an 
infectious waste which is listed in subdivisions a through g 
of this subsection. Ash from incineration and residues from 
disinfection processes are not infectious waste once the 
incineration or the disinfection has been completed. 

a . Cultures and stocks. Cultures and stocks of infectious 
agents and associated biologicals, including cultures from 
medical and pathological laboratories; cultures and stocks 
of infectious agents from research and industrial 
laboratories; wastes from the production of biologicals; 
discarded live and attenuated vaccines ; and culture dishes 
and devices used to transfer, inoculate, and mix cultures. 

b. Pathological waste. Human pathologica l waste, including 
tissues, organs, and body parts and body fluids that are 
removed during surgery or autopsy, or other medical 
procedures, and specimens of body fluids and their 
containers. 

c. Human blood and blood products. Liquid waste human blood; 
products of blood; items saturated or dripping with human 
blood; or items that were saturated or dripping with human 
blood that are now caked with dried human blood (including 
serum, plasma, and other blood components, and their 
containers). 

d. Sharps. Sharps that have been used in animal or human 
patient care or treatment or in medical, research, or 
industrial laboratories, including hypodermic needles, 
syringes (with or without the attached needle), pasteur 
pipettes, scalpel blades, blood vials, needles with 
attached tubing, and culture dishes (regardless of 
presence of infectious agents) . Also included are other 
types of broken or unbroken glassware that were in contact 
with infectious agents, such as used slides and cover 
slips. 

e. Animal waste. Contaminated animal carcasses, body parts , 
and bedding of animals that were known to have been 
exposed to infectious agents during research (including 
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research in veterinary hospitals), production of 
biological, or testing of pharmaceuticals. 

f. Isolation waste. Biological waste and discarded materials 
contaminated with blood, excretion, exudates, or 
secretions from humans who are isolated to protect others 
from highly communicable diseases, or isolated animals 
known to be infected with highly communicable diseases. 

g. Unused sharps. Unused, discarded sharps, hypodermic 
needles, suture needles, and scalpel blades. 

2. As used in this chapter, ''disinfection or disinfect" means to 
remove, inactivate, or destroy blood borne pathogens on a 
surface or item to the point where the surface or item is no 
longer capable of transmitting infectious particles. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-12-02. Management standards. In addition to sections 
33-20-01.1-04, 33-20-01.1-05, 33-20-02.1-01, and 33-20-04.1-08, every 
person who collects, stores, transports, treats, or disposes of 
regulated infectious waste shall comply with these standards of 
performance. 

1. At the point of or1g1n, regulated infectious waste must be 
separated from other wastes and placed in distinctive 
containers which do not leak and which are impervious, 
puncture resistant, and tear resistant and which contain 
obvious markings (for example, red or orange plastic bags or 
the biohazard label). Bags and containers holding regulated 
infectious waste must be tied, closed, or sealed securely to 
prevent leakage. 

2. At the point of origin, sharps must be: 

a. Separated from other regulated 
disinfected onsite, rendered nonsharp 
disposed; or 

infectious waste, 
onsite, and then 

b. Placed in rigid and puncture-resistant biohazard 
containers and handled as required by subsection 5. 

3. The handling and storage of regulated infectious waste, before 
the treatment of subsection 5, must be conducted in a manner 
which m1n1m1zes exposure to employees of the waste generator, 
the waste transporter, and the public. 

4. Recycled containers or devices such as carts used for the 
handling of wastes must be disinfected after each use. 
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5. All regulated infectious 
disinfected and sharps that 
rendered nonsharp before 
disinfection equipment and 
requirements of article 33-15 

waste must be incinerated 
are not incinerated must 
disposal. Incineration 
facilities shall meet 

and this article. 

or 
be 

and 
the 

6. Blood and blood products can be discarded without incineration 
or disinfection through municipal sewage disposal systems that 
meet the requirements of article 33-16. 

7. The disposal of nonviable human fetuses shall meet the 
requirements of section 33-03-02-05. 

8. An infectious waste which is.not regulated by this chapter may 
be disposed at a permitted municipal waste landfill. 

9. Household waste containing regulated infectious waste in 
amounts normally found in household waste may be disposed of 
at a permitted municipal waste landfill. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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Section 
33-20-13-01 
33-20-13-02 
33-20-13-03 
33-20-13-04 

CHAPTER 33-20-13 
WATER PROTECTION PROVISIONS 

Site Characterization 
Ground Water Quality Monitoring 
Water Quality Standards 
Monitoring Well Construction 

33-20-13-01. Site characterization. The department shall require 
adequate surface and subsurface water quality monitoring and site 
characterization to ensure that the waters of the state are not or will 
not be adversely impacted by the solid waste management facility. At a 
m1n1mum, the initial hydrologic site characterization must address the 
following: 

1. Location and water quality of lakes, rivers, streams, springs, 
or wetlands within one mile [1.61 kilometers] of the site 
boundary based on available data; 

2. Domestic and livestock wells within one mile [1.61 kilometers] 
of the site boundary. Information collected should include 
the location, water quality, depth to water, well depth, 
screened intervals, yields, and the aquifers tapped; 

3. Site location in relation to the one-hundred-year floodplain; 

4. Depth to the thicknesses of the uppermost aquifers; 

5. Hydrologic properties of the uppermost aquifers beneath the 
proposed facility including existing water quality, flow 
directions, flow rates, porosity, coefficient of storage, 
hydraulic conductivity, and potentiometric surface or water 
table; and 

6. An evaluation of the potential for impacts to surface and 
ground water quality from the proposed facility. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.6 

33-20-13-02. Ground water quality monitoring. 

1. Based upon the site characteristics and type of facility, 
applicants may be required to incorporate a ground water 
monitoring system into the design of the facility. Ground 
water monitoring systems must be designed to effectively 
detect the migration of leachate constituents from the 
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2. 

landfill units or other operational areas. At a minimum, a 
water quality monitoring system shall: 

a. Include one ground water monitoring well located 
upgradient of the waste handling and storage facility, and 
at least two wells located downgradient of the waste 
handling and storage facility. The monitoring wells 
should be installed at appropriate locations and depths to 
yield ground water from the uppermost aquifer and all 
hydraulically connected aquifers below the active portion 
of the facility; 

b. Document the elevation of ground water in each well 
immediately prior to purging and the rate and direction of 
ground water flow each time ground water is sampled; 

c. Document the quality of water that has not been affected 
by solid waste activities; and 

d. Document the quality of water passing the compliance 
boundary. 

Additional wells may be 
hydrogeological settings or to 
contamination detected. 

required 
define 

in 
the 

complicated 
extent of 

3. A written ground water monitoring plan should be developed for 
approval by the department and implemented as part of the 
permitting process. The plan must include: 

a. Number and location of wells; 

b. Procedures for decontamination of drilling and sampling 
equipment; 

c. Procedures for sample collection; 

d. Analytical procedures; 

e. Chain of custody control; 

f. Parameters for analysis; 

g. Quality assurance or quality control procedures; 

h. A monitoring schedule; and 
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i. Reporting and data analysis procedures. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-13-03. Water quality standards. All solid waste management 
systems, operations, units, and facilities must be designed, 
constructed, operated, maintained, closed, and maintained after closure 
so as to be in compliance with North Dakota Century Code chapter 61-28, 
and standards defined in articles 33-16 and 33-17. The department shall 
specify monitoring requirements based upon the nature of the waste and 
site conditions. Compliance with these standards is enforceable at the 
compliance boundary of the facility, as set forth in the permit, unless 
otherwise determined by the department. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-13-04. Monitoring well construction. 

1. All monitoring wells must be cased in a manner that maintains 
the integrity of the monitoring well bore hole. This casing 
must allow collection of representative ground water samples. 
Wells must be constructed in such a manner as to prevent 
contamination of the samples, the sampled strata, and between 
aquifers and water bearing strata. 

2. All soil borings or ground water monitoring wells must be 
completed by a driller licensed in North Dakota and must meet 
design and construction requirements as stipulated in North 
Dakota Century Code chapter 43-35 and article 33-18. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-20-14 
FINANCIAL ASSURANCE REQUIREMENTS 

Section 
33-20-14-01 Financial Assurance for Solid Waste 

Disposal Facilities 
33-20-14-02 
33-20-14-03 

Cost Estimates for Closure and Postclosure 
Financial Assurance Mechanism for Closure 

and Postclosure 
33-20-14-04 Closure and Postclosure Financial Assurance 

Account Establishment and Reporting 

33-20-14-01. 
facilities. 

Financial assurance for solid waste disposal 

1. The requirements of this chapter 
solid waste disposal facilities, 
disposal facilities that have 
1994. These requirements do 
landfills. 

apply to all new and expanded 
and to existing solid waste 
not been closed by April 9, 

not apply to inert waste 

2. Publicly owned or operated facilities may set up one account 
for both closure and postclosure care of each facility. 

3. Privately owned or operated facilities must set up a separate 
account for both closure and postclosure care of each 
facility. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NOCC 23-29-04 

33-20-14-02. Cost estimates for closure and postclosure. 

1. Each owner or operator shall prepare separate written closure 
and postclosure cost estimates to complete identified 
activities of the facility closure and postclosure plans. 
These estimates must be updated at least every three years. 

2. Each owner or operator shall prepare a new closure or 
postclosure cost estimate whenever any of the following 
occurs: 

a. Changes in operating plans or facility design affect the 
closure or postclosure plans; 

b. There is a change in the expected year of closure; and 

c. The department directs the owner or operator to revise the 
closure or postclosure plan. 
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History: Effective December 1, 1992. 
General Authority: NOCC 23-29-04 
Law Implemented: NOCC 23-29-04 

33-20-14-03. 
postclosure. 

Financial assurance mechanism for closure and 

1. Each owner or operator of an applicable solid waste disposal 
facility shall establish financial assurance mechanisms in an 
amount equal to the closure cost estimate and postclosure cost 
estimate prepared in accordance with section 33-20-14-02. The 
financial assurance mechanism must be approved by the 
department. 

2. Solid waste disposal facilities shall provide one or more of 
the following financial assurance instruments: 

a. Reserve account; 

b. Trust fund; 

c. Surety bond; 

d. Irrevocable letter of credit; 

e. Insurance policy; and 

f. Corporate guarantee in accordance with the form and 
content of subdivision a of subsection 10 of section 
33-24-05-81. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-14-04. Closure and postclosure financial assurance account 
establishment and reporting. 

1. The closure plan and postclosure plan required by this article 
must specify the financial assurance mechanisms required by 
this chapter and, if a reserve account, trust fund, surety 
bond, or insurance policy, the methods and schedules for 
funding the mechanisms. 

2. Publicly owned solid waste disposal facilities shall comply 
with the following: 

a. Closure and postclosure financial assurance funds must be 
generated for each facility as indicated in the closure 
and postclosure plans; 
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b. Each facility owner or operator must establish a procedure 
with the financial assurance instruments trustee for 
notification of nonpayment of funds to be sent to the 
department; and 

c. Each owner or operator shall file with the department an 
annual report of the financial assurance accounts 
established for closure and postclosure activities. 

3. Privately owned solid waste disposal facilities shall comply 
with the following: 

a. Each owner or operator shall file with the department an 
annual audit of the financial assurance accounts 
established for closure and postclosure activities; and 

b. Annual audits must be conducted by a certified public 
accountant licensed in the state and must be filed with 
the department no later than March thirty-first of each 
year for the previous calendar year, including each of the 
postclosure care years. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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Section 
33-20-15-01 
33-20-15-02 

CHAPTER 33-20-15 
SOLID WASTE MANAGEMENT FEES 

Application Processing Fee 
Annual Permit Fee 

33-20-15-01. Application processing fee. 

1. Applicants for permits for transporting solid waste and for 
solid waste management facilities shall pay, at the time the 
permit application is filed, an application processing fee as 
follows: 

a. Seventy-five dollars for a solid waste transporter. 

b. Five thousand dollars for any solid waste processing and 
resource recovery system or facility. 

c. One thousand dollars for any municipal waste landfill 
facility that receives on average less than twenty tons 
[18.2 metric tons] per day. 

d. Three thousand dollars for any municipal waste landfill 
facility that receives on average from twenty tons [18.2 
metric tons] per day to fifty tons [45.4 metric tons] per 
day. 

e. Five thousand dollars for any municipal waste landfill 
facility that receives on average more than fifty tons 
[45.4 metric tons] per day to five hundred tons [453.5 
metric tons] per day. 

f. Twenty thousand dollars for any municipal waste landfill 
facility that receives on average more than five hundred 
tons [453.5 metric tons] per day. 

g. Five thousand dollars for any surface impoundment 
facility. 

h. One thousand dollars for any 
facility that receives on average 
tons] per day or less. 

special waste landfill 
ten tons [9.1 metric 

i. Ten thousand do 11 ars for any speci a 1 waste facility that 
receives on average more than ten tons [9.1 metric tons] 
but less than one hundred tons [90.7 metric tons] per day. 

j. Twenty thousand dollars for any special waste facility 
that receives on average one hundred tons [90.7 metric 
tons] or more per day. 
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k. Two thousand dollars for any inert waste landfill that 
receives on average more than forty tons [18.1 metric 
tons] per day. 

2. Modifications of existing unexpired permits which are 
initiated by the department may not require an application 
processing fee. Modifications of existing unexpired permits 
not initiated by the department that require major review may 
be required to submit a processing fee with the modification 
request. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04, 23-29-07.1 
Law Implemented: NDCC 23-29-04, 23-29-07.1 

33-20-15-02. Annual permit fee. Beginning July 1, 1993, the 
owners or operators of an activity or facility required to have a permit 
under these rules are subject to an annual permit fee for each permit . 
The fee period must begin each July first and the fee must be paid by 
July thirty-first. All fees must be made payable to the North Dakota 
state department of health and consolidated laboratories. The annual 
permit fee is as follows: 

1. For a solid waste processing or facility system five hundred 
dollars . 

2. For a special waste facility five hundred dollars. 

3. For a municipal waste landfill facility rece1v1ng on average 
more than twenty tons [18.2 metric tons] per day but less than 
fifty tons [45 . 4 metric tons] per day five hundred dollars. 

4. For a municipal waste landfill facility receiving on average 
more than fifty tons [45.4 metric tons] per day and less than 
five hundred tons [453.5 metric tons] per day one thousand 
dollars. 

5. For a municipal waste landfill facility receiving on average 
more than five hundred tons [453.5 metric tons] per day f i ve 
thousand dollars. 

6. For a surface impoundment facility five hundred dollars . 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04, 23-29-07.1 
Law Implemented: NDCC 23-29-04, 23-29-07.1 
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Section 
33-20-16-01 
33-20-16-02 
33-20-16-03 
33-20-16-04 
33-20-16-05 

CHAPTER 33-20-16 
CERTIFICATION OF OPERATORS 

Responsibility 
Certification and Application 
Training Course and Certification Requirements 
Certificate Revocation 
Term and Renewal of Certificates 

33-20-16-01. Responsibility. Permittees of all municipal waste 
landfills and municipal waste incinerators in North Dakota are required 
to have a certified operator onsite at all times during operation of the 
facility. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.9 

33-20-16-02. Certification and application. 

1. In order to be certified as a municipal waste landfill 
operator or as a municipal waste incinerator operator, an 
applicant must take and pass a written examination given by 
the department or its authorized representative. 

2. The department shall charge certification fees of twenty-five 
dollars for initial certification and fifteen dollars for 
annual renewal. 

3. An individual desiring to attend the training session and take 
the certification examination shall file and submit the fee 
and application form at least thirty days before the scheduled 
training and certification session. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.9 

33-20-16-03. Training course and certification requirements. 

1. To be eligible for certification, a landfill or incinerator 
operator must have a minimum of one year experience in 
operating a municipal waste landfill or incinerator and attend 
a training session approved by the department for municipal 
waste facilities. 
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2. Training sessions will be held at least annually by the 
department to provide information on municipal waste landfill 
and incinerator operation and maintenance. 

3. An applicant may submit documentation to demonstrate the 
equivalency of other training courses and certification 
successfully completed. The applicant may be eligible for 
certification without taking the training course or written 
examination if the department finds that the training and 
certification are substantially equivalent . 

4. Applicants who fail an examination may reapply to the 
department. 

5. Upon passage of the examination with a score of seventy 
percent or better, the department will issue a certificate to 
the applicant. 

6. The certificates of personnel who terminate their employment 
at a landfill or incinerator facility will remain valid until 
expiration. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.9 

33-20-16-04. Certificate revocation. The department may suspend 
or revoke the certificate of an operator if it is found that the 
operator has practiced fraud or deception in obtaining the certificate 
or in the performance of operator duties. No certificate may be revoked 
or suspended except after a hearing conducted in accordance with North 
Dakota Century Code chapter 28-32. Upon certificate suspension or 
revocation, a new application for certification may be considered by the 
department if the conditions upon which the suspension or revocation was 
based have been corrected and evidence of this fact has been 
satisfactorily submitted to the department. 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.9 

33-20-16-05. Term and renewal of certificates. Certificates 
expire each year on June thirtieth. The holder must reapply for renewal 
of an expired certificate and pay the renewal fee by August first. To 
be elig i ble for renewal, each certified operator must attend at least 
one departmentally approved training course every three years . 

History: Effective December 1, 1992. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.9 
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JANUARY 1993 

CHAPTER 33-07-03.1 

33-07-03.1-20. Waiver prov1s1on. Rules promulgated pursuant to 
North Dakota Century Code chapter 23-16 may be waived by the ~ 
I~alth com•cil department for a specified period in specific instances, 
provided such a waiver does not adversely affect the health and safety 
of the residents and would result in unreasonable hardship upon the 
long-term care facility. Requirements related to fire safety may only 
be considered for waiver by the department if the provisions for which 
the facility is requesting a waiver have been approved in writing by the 
state fire marshal's office. 

History: Effective December 1, 1986; amended effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 28-32-02 
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STAFF COMMENT: Chapter 33-07-05 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-07-05-01 
33-07-05-02 
33-07-05-03 
33-07-05-04 
33-07-05-05 
33-07-05-06 
33-07-05-07 

33-07-05-08 

33-07-05-09 
33-07-05-10 
33-07-05-11 
33-07-05-12 

CHAPTER 33-07-05 
NURSING FACILITY SANCTIONS 

Purpose 
Authority and Objective 
Definitions 
Provision of Sanctions 
Imposition of Sanctions 
Scope of Sanctions 
Determination of Amount of Civil Money 

Penalties 
Recommendation of Prohibition on Submission of 

Claims Through Other Providers 
Order and Notice of Order 
Request for Reconsideration 
Appeals 
Application 

33-07-05-01. Purpose. This chapter is intended to conform North 
Dakota law to the requirements of 42 U.S.C. 1396r(h) by the creation of 
an enforcement process to be applied upon a finding, on the basis of a 
standard, extended, or partial extended survey of a nursing facility, or 
otherwise, that a nursing facility no longer meets the requirements of 
42 U.S.C. 1396r(c) (requirements relating to residents• rights), or 42 
U.S.C. 1396r(d) (requirements relating to administration and other 
matters), or of rules, regulations, or policies adopted to implement 
those requirements including rules and regulations relating to North 
Dakota Century Code section 23-16-01. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-02. Authority and objective. The state department of 
health and consolidated laboratories is authorized by North Dakota 
Century Code section 23-01-11 to adopt such rules as necessary to enable 
the state to be in compliance with any federal laws in order to qualify 
for any federal funds related to medical facilities or agencies licensed 
by the department. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 
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33-07-05-03. Definitions. 

1. "Class I vi o 1 at ion" refers to a requirement found out of 
compliance that immediately jeopardizes the health or safety 
of one or more residents. 

2. "Class II violation" refers to requirement found out of 
compliance that has the potential for causing a direct and 
substantial threat to the health, safety, welfare, rights of 
one or more residents, or unauthorized removal of a posted 
notice of sanction. 

3. "Class III violation" refers to a requirement found to be or 
to have been out of compliance on consecutive surveys or 
visits, or failure to inform a caller inquir i ng about the 
availability of beds in the facility of the violations that 
are the subject of an order imposing sanctions. 

4. "Department" means the state department of health and 
consolidated laboratories. 

5. "Director" means the director of the division of health 
facilities of the state department of health and consolidated 
laboratories, or the director•s designee. 

6. "Facility" or "nursing facility" means an institution or a 
distinct part of an institution which: 

a. Is primarily engaged in providing to residents : 

(1) Skilled nursing care and related services for 
residents who require medical or nursing care; 

(2) Rehabilitation services for the rehabilitation of 
injured, disabled, or sick persons; or 

(3) On a regular basis, health-related care and services 
to individuals who because of their menta l or 
physical condition require care and services (above 
the level of basic care) that can be made ava i lab l e 
to them only through institutional fac i lities; 

b. Is required to have in effect a transfer agreement 
(meeting the requirements of 42 U.S.C. 1395x(1) with one 
or more hospitals having agreements in effect under 42 
U. S.C. 1395cc; and 

c. Is required to meet the requirements for a nursing 
facility described in 42 U.S.C. 1396r(b), (c), and (d) and 
North Dakota Century Code section 23-16-01 . 

7. "Initial deficiency" means the first occurrence of a violation 
recorded by the survey agency, including violations found 
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during a standard survey, during an extended survey, in 
response to a complaint investigation visit, or otherwise. 

8. "Repeat deficiency" means a violation which is substantially 
similar to a violation cited within the thirty-six preceding 
months. 

9. "Secretary" means the secretary of the United States 
department of health and human services. 

10. "Survey agency" means the department of health and 
consolidated laboratories. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-04. Provision of sanctions. The department may impose 
any sanction described in section 33-07-05-06 if it is found that a 
nursing facility no longer meets a requirement of 42 U.S.C. 1396r(b), 
(c), or (d), or North Dakota Century Code section 23-16-01, and it is 
further found that the facility's deficiencies are: 

1. A class I violation which immediately jeopardizes the health 
or safety of its residents, in which case the director shall 
immediately recommend the appointment of a receiver, as 
provided for in North Dakota Century Code chapter 23-16.1, and 
as specified in subsection 8 of section 33-07-05-06, or 
recommend termination of the facility's participation in the 
medical assistance program, and may provide, in addition, for 
one or more of the other sanctions described in section 
33-07-05-06; or 

2. A class II or class III violation which does not immediately 
jeopardize the health or safety of its residents, in which 
case the department may: 

a. Recommend termination of the facility's participation 
under the state plan; 

b. Provide for one or more of the remedies described in 
section 33-07-05-06; or 

c. Do both. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 
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33-07-05-05. Imposition of sanctions. 

1. The department may implement sanctions based on a 
determination that a nursing facility no longer meets the 
requirements of 42 U.S.C. 1396r(b), (c), or (d), or of rules 
or regulations adopted to implement those requirements, 
including licensure requirements. The determination of 
appropriate sanctions must be at the discretion of the 
department . The appointment of a receiver must be as provided 
in North Dakota Century Code chapter 23-16 . 1. The department 
shall provide for the imposition of incrementally more severe 
sanctions for the violations that are repeated, uncorrected, 
pervasive, or present a threat to the health, safety, or 
welfare of the residents. When a determination is made that a 
civil money penalty will be imposed, the amount of the penalty 
will be based on recommendations made to the department by a 
committee composed of a representative from medical services, 
a representative from aging services, and a representative 
from health facilities. 

2. The following factors must be considered in determining the 
sanctions to be imposed: 

a. Seriousness of the violation; 

b. Extent of the violation; 

c. History of prior violations; 

d. Prior imposition of sanctions; 

e. Prior provision of provider information and training; 

f. Willingness of facility management to adhere to program 
rules; 

g. Agreement to make restitution to residents, the medical 
assistance program, or other third-party payers; and 

h. Actions taken or recommended by licensing boards . 

3. A sanction, once imposed, must continue until the facility has 
demonstrated to the department that the conditions or 
circumstances giving rise to the sanction have been corrected . 

History : Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-06. Scope of sanctions. The following sanctions may be 
imposed upon a finding that a nursing facility no longer meets the 
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requirements of 42 U.S.C. 1396r(b), (c), or (d) or the requirements of 
North Dakota Century Code section 23-16-01: 

1. Preparation, by the facility, of a directed plan of correction 
which is subject to approval of the department. 

2. Mandatory attendance at provider information sessions. 

3. Recommendation to the state medicaid agency to implement one 
hundred percent review of the facility's claims prior to 
payment. 

4. Recommendation for denial of payment with respect to any 
individual admitted to the nursing facility after receipt of 
the order. Denial of payment may not provide a basis for 
discharge or transfer of the individual. 

5. A ban on 
temporarily 
therapeutic 
thereafter. 

the admission of residents, except those who were 
absent from the facility on hospital or 
leave on the date of receipt of the order or 

6. Recommendation of denial of payment for any service furnished 
after receipt of the order. Denial of payment may not provide 
a basis for discharge, transfer, or denial of service to a 
resident of the facility. 

7. A civil money penalty, not exceeding one hundred fifty dollars 
per licensed facility bed, assessed, with interest at the 
legal rate, up to a maximum of ten thousand dollars, for each 
day the violation existed or continues to exist. 

8. The appointment of a receiver to oversee the operation of the 
facility and to assure the health and safety of the facility's 
residents, where there is a need for temporary management 
while: 

a. There is an orderly closure of the facility; or 

b. Improvements are made in order to bring the facility into 
compliance with the requirements of the 42 U.S.C. 
1396r(b), (c), and (d) and North Dakota Century Code 
section 23-16-01 

9. In the case of an emergency closure of the facility or 
transfer of facility residents to other facilities, or both. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 
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33-07-05-07. Determination of amount of civil money penalties. A 
facility which has been subjected to the imposition of a sanction under 
subsection 7 of section 33-07-05-06 is liable to the state for each day 
the violation existed or continues to exist. A violation must be 
presumed to continue to exist from the time it is found unti~ the 
department finds it to have been corrected. The amount of the civil 
money penalty must be determined as follows: 

1. For each class I violation, not more than fifty dollars per 
licensed facility bed; 

2. For each class II violation, not more than twenty-five dollars 
per licensed facility bed; 

3. For each class III violation, not more than ten dol l ars per 
licensed facility bed; and 

4. For each repeat violation, not more than three times the 
amount otherwise provided for under subsection 1, 2, or 3. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-08. Recommendation of prohibition on submission of 
claims through other providers. The department shall recommend that any 
facility which is subject to a suspension or termination f rom 
participation or to any limitation or denial of payment shall be 
prohibited from submitting claims for payment, either directly or 
through any clinic, group, corporation, or other association, to the 
division of medical services or any fiscal agent or any services or 
supplies provided under the medical services program except for any 
services or supplies provided prior to the effective date of imposition 
of the remedy. The submission of any claim in violation of this section 
may subject the provider submitting the claim to sanctions under this 
chapter . 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-09. Order and notice of order. 

1. Upon a determination that the circumstances make the 
imposition of a sanction appropriate, the department sha ll 
issue a written order identifying the violations and the 
sanction imposed. If the violations are of a nature to 
require the imposition of an incrementally more severe 
sanction, the order must identify the reasons therefor . A 
copy of the order must be sent by registered or cert i fied 
mail, return receipt requested, to the facility's owner, the 
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facility's administrator, or head of the facility's governing 
board; or hand delivered to the facility's owner, the 
facility's administrator, or the head of the facility's 
governing board. The order must specify the terms or 
conditions under which the sanction will be terminated. The 
order must also advise the facility of the right to seek 
reconsideration. 

2. When a facility has been subjected to a sanction, the 
department may notify, as appropriate, applicable professional 
licensing agencies, boards of registration or licensure, and 
federal, state, or county agencies of the circumstances and 
the sanctions imposed. 

3. When a facility has been subjected to a sanction, the 
department shall notify the long-term care ombudsman and the 
county social service board of each county within seventy-five 
miles [120.7 kilometers] of the location of the facility. 
Each county social service board so notified shall post, in a 
prominent place within its office, the name and location of 
the facility and the sanction . The posting must remain in 
place for the entire period of any sanction other than closure 
or termination from the program and for the first ninety days 
of a closure or termination. 

4. When a facility has been subjected to a sanction, the facility 
shall place notices of the sanction, supplied by the 
department, at all facility entrances and exits. In the event 
a sanction was imposed under subsection 5, 8, or 9 of section 
33-07-05-06, the facility shall inform every person inquiring 
by telephone about the availability of beds in the facility of 
the violations and the sanctions imposed. Unauthorized 
removal of a posted notice, or failure to so inform a 
telephone caller, is a class II violation . The director may 
also require the facility to purchase space in the print media 
to achieve the public dissemination of information concerning 
any sanction. 

History: Effective January 1, 1993. 
General Authority: NOCC 23-01-03, 28-32-02 
Law Implemented: NOCC 23-16-01, 23-16-11 

33-07-05-10. Request for reconsideration. 

1. Within ten days after receipt of the order, the facility may 
request reconsideration by the department. Within fifteen 
days after receipt of a request for reconsideration, the 
department shall grant or deny the request for reconsideration 
and may suspend the imposition of any sanction except one 
imposed under subsection 8 or 9 of section 33-07-05-06, 
pending a decision on reconsideration. 
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2. A request for reconsideration must, in any event, be denied 
unless it identifies, with specific.ity, each disputed 
violation and states the factual basis for its contention that 
the violation was erroneously determined. The correction of 
the factors which led to the determination of a violation may 
not be asserted as a basis for a request for reconsideration . 

3. If the department denies the request for reconsideration the 
department shall notify the facility in writing of that 
decision. If the denial was for any reason other than a 
failure of the request to conform to the requirements of 
subsection 2, the notice must advise the facility of the right 
to appeal. 

4. If the department determines to undertake reconsideration , the 
decision on reconsideration must be rendered within forty days 
after the issuance of the order. The notice of the dec i s i on 
on reconsideration must advise the facility of the right to 
appeal. 

5 . If the facility fails to file a timely request for 
reconsideration which conforms to the requ i rements of 
subsection 2, the order is final in all respects, and no 
further administrative or judicial review is applicable. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-11. Appeals. 

1. A facility dissatisfied with a decision on a timely request 
for reconsideration, which conforms to the requirements of 
subsection 2 of section 33-07-05-10, may appeal . An appeal 
may be perfected by mailing or delivering the i nformat i on , 
described in subdivisions a through d, to the department , 
state capitol, Bismarck, North Dakota, so that the mailed or 
delivered material arrives at the office of the division of 
health facilities on or before 5:00 p.m . on the th i rty-first 
day after the date of the determination of the department made 
with respect to a request for reconsideration . An appeal 
under this section is perfected only if accompanied by written 
documents including all of the following information: 

a. A copy of the notice received from the department adv i sing 
of the department's decision on the request f or 
reconsideration; 

b. A statement of each disputed violation and the reason or 
basis in fact for the dispute; 
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c. The authority in statute or rule upon which the appealing 
party relies for each disputed item; and 

d. The name, address, and telephone number of the person upon 
whom all notices will be served regarding the appeal. 

2. Except as otherwise provided in this section, the appeal must 
be considered as provided in article 98-02. 

3. The dispositive issue on appeal must be whether the violation 
occurred, not whether the violation has been corrected. 

4. The hearing officer must make written findings of fact and 
conclusions of law, and must recommend a decision to the 
department. The recommended decision must set forth the 
reasons for the decision and the evidence upon which the 
decision is based. 

5. The department may accept, modify, or reject the recommended 
decision. If the department rejects the recommended decision, 
it may remand the matter to the office of administrative 
hearings with directions. The department may, through its 
directions, require the receipt of additional evidence, and 
the submission of amended findings of fact, conclusions of law 
and recommended decision which reflects consideration of 
additional evidence. The department may, through its 
directions, require that the matter be referred to the same or 
a different hearing officer, and the office of administrative 
hearings shall comply with that direction unless compliance is 
impossible. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 

33-07-05-12. Application. An appeal may not suspend or delay the 
imposition of a remedy under this chapter. All civil penalties received 
pursuant to this chapter must be paid into a special fund of the 
department for the cost of implementation of this chapter, to be applied 
to the protection of the health or property of residents or patients of 
facilities that the department or the secretary finds in violation, 
including payment for the costs for relocation of patients, maintenance 
of temporary management to operate a facility pending correction of a 
violation or closure of the facility, or for reimbursement to residents 
and patients for personal funds lost due to a cited violation. 

History: Effective January 1, 1993. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 23-16-11 
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CHAPTER 33-30-02 

33-30-02-03. 
with environmental 
penalties: 

Fees. The following fees must be paid in connect i on 
health practitioner applications, renewals, and 

1. Application fee for an environmental health practitioner 
license $50.00 

2. Renewal fee for an environmental health practitioner 
license 

3. Late renewa 1 pen a 1 ty fee per month 

4. Duplicate or changed license fee 

15 .00 

2.00 

10 . 00 

Licensure and renewal fees for a partial licensure period must be 
assessed on a prorate prorated basis. 

History: Effective February 1, 1988; amended effective January 1, 1993. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 

33-30-02-04. Qualifications and requirements for licensure. 

1. Any applicant lllttSt be licensed as an environmental health 
practitioner who llte"et-s the-s-e requirements:- a baccalaureate 
degree ±n an accredited environaneJtlal healllt curziculam or a 
baccalaureate degree ±n tiTe physical. chemical, or biological 
sciences, including rl' ~ tltit ty semeslet or forty five 
quarter credits ±n tiTe physical, chemical, or biological 
sciences. Complete an application for licensure and pay the 
required application fee. 

2. A person who has a degree beyond baccalaareate ±n tiTe 
physical, chemical, or biological sciences i:n an accredited 
cuzz iculam lllttSt be considered innnediatel:9 eligible fo-r 
licensure. Have received a baccalaureate degree in an 
accredited environmental health curriculum or a baccalaureate 
in the physical, chemical, or biological sciences, including 
at least thirty semester or forty-five quarter credits in a 
physical, chemical, or biological science, or a degree beyond 
baccalaureate in environmental health or in a physical, 
chemical, or biological science. 

3. Pass the national environmental health practitioner registry 
exam administered by the national environmental health 
association. Persons meeting the licensure requirements in 
subsections 1 and 2 who have not yet passed the environmental 
health practitioner registry exam will be considered board 
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eligible. A person who is board eligible may work in the 
field of environmental health but such work must be under the 
direction and supervision of a licensed environmental health 
practitioner. A person who is board eligible may work under a 
licensed environmental health practitioner for no more than a 
total of three years after which such person may work in the 
field of environmental health only after passing the national 
environmental health practitioner registry exam. 
Environmental health practitioners licensed prior to 
January 1, 1993, will be exempt from the exam requirement. 

History: Effective February 1, 1988; amended effective January 1, 1993. 
General Authority: NDCC 43-43-04 
Law Implemented: NOCC 43-43-04 
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CHAPTER 33-30-05 

33-30-05-02. Grounds for disciplinary proceedings. The state 
health officer may refuse to issue or renew, suspend, revoke, or place 
on probationary status any license issued under this chapter or issue a 
written warning to a licensee upon proof at a hearing that the applicant 
or licensed person has engaged in unprofessional conduct. A person has 
engaged in unprofessional conduct if a person: 

1. Obtained a license by means of fraud, misrepresentation, or 
concealment of material facts. 

2. Violated the code of ethics referred to in section 
33-30-04-01. 

3. Has been convicted of a criminal offense, and the state health 
officer in accordance with North Dakota Century Code sect ion 
12.1-33-02.1, has determined that the person has not been 
sufficiently rehabilitated or that the offense has a direct 
bearing on the person•s ability to serve the public in the 
capacity of a licensed environmental health practitioner. 

4. Violated any order or rule adopted by the state health officer 
pertaining to the practice of environmental health. 

5. Violated any provision of North Dakota Century Code chapter 
43-43. 

6. Is grossly negligent in the practice of environmental health. 

7. Is addicted to the use of alcoholic beverages, drugs, 
narcotics, or stimulants to such an extent as to be 
incapacitated from the practice of environmental health. 

History: Effective January 1, 1993. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-07 

33-30-05-03. Hearings and disciplinary proceedings- Appeals. 

1. Upon receipt of a written and signed complaint that alleges 
that a licensee practicing in this state has engaged in 
unprofessional conduct as defined under section 33-30-05-02 
and which sets forth information about which a reasonable 
person might believe that further inquiries should be made, 
the state health officer shall investigate the matter. 

2. If the investigation reveals grounds to support the complaint, 
the advisory board shall initiate a disciplinary action by 
serving upon the licensee by certified mail a complaint 
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setting forth the allegations upon which the action is based 
specifying the issues to be determined. 

3. If a written response contesting the allegations is not 
received by the board within twenty days of service of the 
complaint, the allegations are deemed admitted and appropriate 
disciplinary sanctions are to be imposed. 

4. If a disciplinary action has been initiated as provided in 
subsection 2, the state health officer may offer to meet with 
the licensee informally for the purpose of determining whether 
the disciplinary action, including imposition of appropriate 
sanctions, can be resolved by mutual agreement. 

5. If an informal agreement cannot be reached, or the state 
health officer elects not to offer the licensee an opportunity 
for informal resolution of the matter, the licensee is 
entitled to a hearing under North Dakota Century Code chapter 
28-32. Appeal from the board's final decision may be taken in 
accordance with North Dakota Century Code section 28-32-15. 

6. Employers of environmental health practitioners will be 
notified of any action taken with respect to an environmental 
health practitioner's license. 

History: Effective January 1, 1993. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-07 
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FEBRUARY 1993 

CHAPTER 33-03-08 

33-03-08-01. Plans and specifications required. It is requ i red 
that plans and specifications be prepared for all water works systems , 
and sewerage W'O'rks systems, 1!ntd swimming P"'"''h contemplated for use by 
the general public . It is further required that such pl ans and 
specificat i ons, together with other pertinent information, be submi tted 
to the state health officer for review prior to construction of t he 
facility or facilities. 

History: Amended effective February 1, 1993 . 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 

33-03-08-04. Approved plans and specifications required. Water 
works systems, and sewerage systems, 1!ntd swimming P"'"''h constructed for 
use by the general public must be constructed in accordance with plan s 
and specifications approved by the state health officer . 

History: Amended effective February 1, 1993 . 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 
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CHAPTER 33-17-01 

33-17-01-02. Definitions. For the purpose of this chapter the 
following definitions shall apply: 

1. "Action level" means the concentration of lead or copper in 
water specified in title 40, Code of Federal Regulations, 
part 141, subpart I, section 141.80(c), that determines, in 
some cases, the treatment requirements set forth under 
title 40, Code of Federal Regulations, part 141, subpart I, 
that a water system is required to complete. 

2. "Best available technology" or "BAT" means the best 
technology, treatment techniques, or other means which the 
department finds, after examination for efficacy under field 
conditions and not solely under laboratory conditions, are 
available (taking cost into consideration). For the purposes 
of setting maximum contaminant levels for synthetic organic 
chemicals, any best available technology must be at least as 
effective as granular activated carbon. 

3. "Coagulation" means a process using coagulant chemicals and 
m1x1ng by which colloidal and suspended materials are 
destabilized and agglomerated into floes. 

2-:- 4. "Community water system" means a public water system which 
serves at least fifteen servjce connections used by year-round 
residents or regularly serves at least twenty-five year-round 
residents. 

i3-:- 5. "Confluent growth" means a continuous bacterial growth 
covering the entire filtration area of a membrane filter, or a 
portion thereof, in which bacterial colonies are not discrete. 

+-:- 6. "Contaminant" means any physical, chemical, biological, or 
radiological substance or matter in water. 

7. "Convent i ona 1 filtration treatment" means a series of 
processes including coagulation, flocculation, sedimentation, 
and filtration resulting in substantial particulate removal. 

8. "Corrosion inhibitor" means a substance capable of reducing 
the corrosivity of water toward metal plumbing materials, 
especially lead and copper, by forming a protective film on 
the interior surface of those materials. 

5-:- 9. "Cross connection" means any connection or arrangement between 
two otherwise separate piping systems, one of which contains 
potable water and the other either water of unknown or 
questionable safety or steam, gas, or chemical whereby there 
may be a flow from one system to the other, the direction of 
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flow depending on the pressure differential between the two 
systems. 

10. 11 CT" or 11 CT calc 11 means the product of residual disinfectant 
concentration (C) in milligrams per liter determined before or 
at the first customer and the corresponding disinfectant 
contact time (T) in minutes. If disinfectants are applied , at 
more than one point prior to the first customer, the CT of 
each disinfectant sequence must be determined before or at the 
first customer to determine the total percent inactivation or 
total inactivation ratio. In determining the total 
inactivation ratio, the residual disinfectant concentration of 
each disinfection sequence and the corresponding contact time 
must be determined before any subsequent disinfection 
application points. CT ninety-nine point nine is the CT value 
required for ninety-nine point nine percent (three-logarithm) 
inactivation of Giardia lamblia cysts. CT ninety-nine point 
nine values for a wide variety of disinfectants and conditions 
are set for under title 40, Code of Federal Regulations, 
part 141, subpart H. CT calculated divided by CT ninety-nine 
point nine is the inactivation ratio. The total inactivation 
ratio is determined by adding together the inactivation ratio 
for each disinfection sequence. A total inactivation ratio 
equal to or greater than one point zero is assumed to provide 
a three-logarithm inactivation of Giardia lamblia cysts. 

6-:- 11. 11 Department 11 means the North Dakota state department of health 
and consolidated laboratories. 

12. 11 Di atomaceous earth fil trat i on 11 means a process resulting in 
substantial particulate removal in which a precoat cake of 
diatomaceous earth filter media is deposited on a support 
membrane or septum, and while the water is filtered by passing 
through the cake on the septum, additional filter media known 
as body feed is continuously added to the feed water to 
maintain the permeability of the filter cake. 

13. 11 Direct filtration 11 means a series of processes including 
coagulation and filtration but excluding sedimentation 
resulting in substantial particulate removal. 

r. 14. 11 Disinfectant 11 means any oxidant, including, but not limited 
to, chlorine, chlorine dioxide, chloramines , and ozone added 
to water in any part of the treatment or distribution process, 
that is intended to kill or inactivate pathogenic 
microorganisms. 

15. 11 Disinfectant contact time 11 (T in CT calculations) means the 
time in minutes that it takes for water to move from the point 
of disinfectant application or the previous point of 
disinfectant residual measurement to a point before or at the 
point where residual disinfectant concentration (C) is 
measured. Where only one C is measured, T is the time in 
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minutes that it takes for water to move from the point of 
disinfectant application to a point before or at where C is 
measured. Where more than one C is measured, T, for the first 
measurement of C, is the time in minutes that it takes the 
water to move from the first or only point of disinfectant 
application to a point before or at the point where the first 
C is measured. For subsequent measurements of C, T is the 
time in minutes that it takes for water to move from the 
previous C measurement point to the C measurement point for 
which the particular T is being calculated. Disinfectant 
contact time in pipelines must be calculated by dividing the 
internal volume of the pipe by the maximum hourly flow rate 
through that pipe. T within mixing basins and storage 
reservoirs must be determined by tracer studies or an 
equivalent demonstration. 

16. "Disinfection" means a process which inactivates pathogenic 
organisms in water by chemical oxidants or equivalent agents. 

8--7 17. "Domestic or other nondistribution system plumbing problem" 
means a coliform contamination problem in a public water 
system with more than one service connection that is limited 
to the specific service connection from which the 
coliform-positive sample was taken. 

18. "Effective corrosion inhibitor residual", for the purpose of 
title 40, Code of Federal Regulations, part 141, subpart I 
only, means a concentration sufficient to form a passivating 
film on the interior walls of pipe. 

19 . "Filtration" means a process for removing particulate matter 
from water by passage through porous media. 

20 . "First draw sample" means a one-liter sample of tap water, 
collected in accordance with title 40, Code of Federal 
Regulations, part 141, section 141.86(b)(2), that has been 
standing in plumbing pipes at least six hours and is collected 
without flushing the tap. 

21. "Flocculation" means a process to enhance agglomeration or 
collection of smaller floc particles into larger, more easily 
settleable particles through gentle stirring by hydraulic or 
mechanical means. 

+e-:- 22. "Gross alpha particle activity" means the total radioactivity 
due to alpha particle emission as inferred from measurements 
on a dry sample. 

97 23. "Ground water under the direct influence of surface water" 
means any water beneath the surface of the ground with 
significant occurrence of insects or other macroorganisms, 
algae, or large-diameter pathogens such as Giardia lamblia, or 
significant and relatively rapid shifts in water 
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characteristics such as turbidity, temperature, conductivity, 
or pH which closely correlate to climatological or surface 
water conditions. 

++-:- 24. 11 Halogen 11 means one of the chemical elements chlorine, 
bromine, or iodine. 

25. 11 Large water system 11
, for the purpose of title 40, Code of 

Federal Regulations, part 141, subpart I only, means a water 
system that serves more than fifty thousand persons. 

26. 11 Lead service line 11 means a service line made of lead that 
connects the water main to the building inlet and any pigtail, 
gooseneck, or other fitting that is connected to a lead line. 

27. 11 Legionella 11 means a genus of bacteria, some species of which 
have caused a type of pneumonia called legionnaires disease. 

+%:-:- 28. 11 Maximum contaminant level 11 means the maximum permissible 
level of a contaminant in water which is delivered to~ £ree 
flowing outlet o-f ~ ultimate ~user of a public water 
system. except -in ~ eB"S"e o-f tuzbidity wtre-re ~ 1naximum 
peonissible Teve-1- ±s measuz ed at ~ po-int o-f entry t-o ~ 
dish ibul:ion system. Contaminants added t-o ~ water under 
cizcumstances conholled by ~ tt"S"e"r e.<cept ti'ro'S"e Lesulting 
tt'01ft conosion o-f piping and plumbing caused by water quality 
are excluded tt'01ft thtt definition. 

-t-3-7- 29. 11 Maximum total trihalomethane potential 11 means the maximum 
concentration of total trihalomethanes produced in a given 
water containing a disinfectant residual after seven days at a 
temperature of twenty-five degrees Celsius [77 degrees 
Fahrenheit] or above. 

30. 11 Medium-size water system 11
, for the purpose of title 40, Code 

of Federal Regulations, part 141, subpart I only, means a 
water system that serves three thousand one to fifty thousand 
persons. 

~ 31. 11 Near the first service connection 11 means at one of the twenty 
percent of all service connections in the entire system that 
are nearest the water supply treatment facility as measured by 
water transport time within the distribution system. 

+5-:- 32. 11 Noncommunity water system 11 means a public water system that 
is not a community water system and that primarily provides 
service to hansi;;;;;- other than ----yea."r-round residents. A 
noncommunity water system is either a 11 nontransient 
noncommunity 11 or 11 transient noncommunity 11 water system. 

+&:- 33. 11 Nontransient noncommunity water system 11 means a public 
noncommunity water system that ±s JTOt a community wat-er system 
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and ~ regularly serves at least twenty-five of the same 
persons over six months per year. 

34. "Optimal corrosion-control treatment", for the purpose of 
title 40, Code of Federal Regualtions, part 141, subpart I 
only, means the corrosion-control treatment that minimizes the 
lead and copper concentrations at users• taps while ensuring 
that the treatment does not cause the water system to violate 
any national primary drinking water regulations. 

~ 35. "Person 11 means an individual, corporation, company, 
association, partnership, municipality, or any other entity. 

36. 11 Point of disinfectant application 11 means the point where the 
disinfectant is applied and water downstream of that point is 
not subject to recontamination by surface water runoff. 

37. 11 Point-of-entry treatment device" means a treatment device 
applied to the drinking water entering a house or building for 
the purpose of reducing contaminants in the drinking water 
distributed throughout the house or building. 

38. 11 Point-of-use treatment device 11 means a treatment device 
applied to a single tap used for the purpose of reducing 
contaminants in drinking water at that one tap. 

+&:- 39. 11 Potable water11 means water free from impurities in amounts 
sufficient to cause disease or harmful physiological effects, 
with the physical, chemical, biological, or radiological 
quality conforming to applicable maximum permissible 
contaminant levels. 

+9-:- 40. 11 Public water system11 means a system for the provision to the 
public of piped water for human consumption, if such system 
has at least fifteen service connections or regularly serves 
at least twenty-five individuals sixty or more days out of the 
year. A public water system is either a 11 community 11-r a 
n;;.;;;txaasient Jtollcommanit~", or a 11 noncommunity 11 water system. 

41. 11 Residual disinfectant concentration 11 (C in CT calculations) 
means the concentration of disinfectant measured in milligrams 
per liter in a representative sample of water. 

2-&-:- 42. 11 Sampling schedule11 means the 
submitting drinking water samples to 
for examination. 

frequency required for 
a certified laboratory 

2+:- 43. 11 Sanitary survey" means an onsite review of the water source, 
facilities, equipment, operation, and maintenance of a public 
water system for the purpose of evaluating the adequacy of 
such source, facilities, equipment, operation, and maintenance 
for producing and distributing safe drinking water. 
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44. 11 Sedimentation 11 means a process for removal of sol ids before 
filtration by gravity or separation. 

45. "Service line sample 11 means a one-liter sample of water, 
collected in accordance with title 40, Code of Federal 
Regulations, part 141, section 141.86(b)(3), that has been 
standing for at least six hours in a service line . 

46. "Single family structure 11
, for the purpose of title 40, Code 

of Federal Regulations, part 141, subpart I only, means a 
building constructed as a single-family residence that is 
currently used either as a residence or a place of business. 

47. "Slow sand filtration 11 means a process involving passage of 
raw water through a bed of sand at low velocity resulting in 
substantial particulate removal by physical and biolog i cal 
mechanisms. 

48. 11 Small water system", for the purpose of title 40, Code of 
Federal Regulations, part 141, subpart I only, means a water 
system that serves three thousand three hundred or fewer 
persons. 

rr:-:- 49. "Supplier of water" means any person who owns or operates a 
public water system. 

50. "Surface water" means all water which is open to the 
atmosphere and subject to surface runoff. 

~ 51. "System with a single service connection" means a system wh i ch 
supplies drinking water to consumers with a single serv i ce 
line. 

~ 52. "Too numerous to count" means that the total number of 
bacterial colonies exceeds two hundred on a forty-seven 
millimeter membrane filter used for coliform detection. 

r5-7 53 . "Total trihalomethanes" means the sum of the concentration in 
milligrams per liter of the trihalomethane compounds 
(trichloromethane [chloroform], dibromochloromethane, 
bromodichloromethane and tribromomethane [bromoform]), rounded 
to two significant figures. 

54. "Transient noncommunity water system" means a noncommunity 
water system that primarily provides service to transients . 

r&:- 55. "Trihalomethane" means one of the family of organic compounds, 
named as derivatives of methane, wherein three of the four 
hydrogen atoms in methane are each substituted by a halogen 
atom in the molecular structure. 

56. "Virus" means a virus of fecal or1g1n which is infectious to 
humans by waterborne transmission. 
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57. 11Waterborne disease outbreak11 means the significant occurrence 
of acute infectious illness, epidemiologically associated with 
the i ngestion of water from a public water system which is 
def i cient in treatment, as determined by the appropriate local 
or state agency. 

rr-:- 58. 11 Water system 11 means all sources of 
surroundings maH inclade and includes 
conducts, and appurtenances by means of 
collected , treated, stored, or delivered. 

water and their 
all structures, 

which the water is 

History : Amended effective December 1, 1982; July 1, 1988; December 1, 
1990 ; August 1, 1991; February 1, 1993. 
General Authority: NDCC 61-28 . 1-03 
Law Implemented : NDCC 61-28 . 1-02, 61-28.1-03 

33-17-01-03 . Coverage. 
sy stems except those public 
f ol lowi ng conditions : 

This chapter applies to all public water 
water systems which meet all of the 

1. Cons i sts only of di stribution and storage facilities and does 
not have any collect i on and treatment facilities; 

2. Obtains all of its water from a public water system to which 
these regulations apply; 

3. Does not sell water to any person; and 

4. Is not a carrier which conveys passengers in interstate 
commerce. 

!not ganic clteadcal monitot ing -is t eqah ed O"f rl± applicable 
com1aanity wat-er syste1as. Nittate monitoting -is teqaited O"f rl± 
llOJteonnnunit:g wat-er sy s teas. Oz ganic chemical monitoz ittg -i-s r equiz ed t:rf 

rl± applicable comHtllnity water systems . Volatile synthetic otganic 
che•nical monitozittg TS' zequized o-f rl± noJtttansient JtOJtCOilliitunity wat-er 
systems. 
applicable 
Tutbidity 

Untegalated 
COiltMilltity 

tnoJtiloz iJtg 

contaminants monitot ing -is 1 eqah ed O"f rl± 
and ttontzansienl noltcommunily wat-er systems . 

-±s z equiz ed o-f rl± app1 icable counnuhily and 
llOJtconnnuitity water systents. Radioactiv ily monitoz ing ±s 1 equiz ed o-f rl± 
applicable conUICUiiily W'lr"ter systems . Hicz obiological nroniloz ing ±s 
I equiz eJ of rl± COMJRUilily and IIOiiCOiitJIIUJiily ~ systems. 

The depaz lnteJtl may 

negative tesalls . H a 
zequize co11fizmation 
confirmation sample 

samples for positive or 
-is t eqait ed by the 

depatlment, ttren the sample tesalt shoald he avetaged rith the first 
sampling tesull and ttS"e"d for compliance detetmination. The depattmenl 
tnr-s the disc1etion to Jelet:e 1esults o-f obvious nronilo1ing e11ots from 
tiTi-s calculation . 

History: Amended effective July 1, 1988; February 1, 1993 . 
General Authority : NDCC 61-28.1-03 
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Law Implemented: NDCC 61-28.1-03 

33-17-01-05. Approved laboratories and analytical procedures. 
All samples shall be examined by the department or by any other 
laboratory certified by the department for drinking water purposes, 
except that measurements for turbidity and free chlorine may be 
performed by any person acceptable ~ deemed qualified by the 
department. All methods of sample preservation and analyses shall be as 
prescribed by the department and set forth under title 40, Code of 
Federal Regulations, part 141. 

History: Amended effective December 1, 1982; July 1, 1988; December 1, 
1990; February 1, 1993. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03, 61-28 . 1-07 

33-17-01-06. Maximum contaminant levels. 

1. Inorganic chemicals. The maximum contaminant levels for 
inorganic chemical contaminants are as follows: 

CONTAMINANT 

Arsenic 
Barium 
Cadmium 
Chromium 
betrd 
Mercury 
Nitrate (as N) 
Selenium 
Silver 
Fluoride 

LEVEL 
MILLIGRAM($) PER LITER 

0.05 
1 
0.010 
0.05 
&-:-iTS 
0.002 
10 
0.01 
0 .05 
4.0 

At the discretion of the department, nitrate levels not to 
exceed twenty milligrams per liter may be allowed in a 
noncommunity water system if the supplier of water 
demonstrates to the satisfaction of the department that: 

a . Such water will not be available to children under six 
months of age; 

b. There will be continuous posting of the fact that nitrate 
levels exceed ten milligrams per liter and the potential 
health effect of exposure; 

c. Local and state public health authorities will be notified 
annually of nitrate levels that exceed ten milligrams per 
liter; and 
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d. No adverse health effects shall result. 

2. Organic chemicals. The maximum contaminant levels for organic 
chemical contaminants are as follows: 

CONTAMINANT 
LEVEL 

MILLIGRAM PER LITER 

Chlorinated hydrocarbons: 

Endrin (1,2,3,4,10, 10-hexachloro-
6,7-epoxy-1,4,4a,5,6,7,8,8a-octa­
hydro-1,4-endo,endo-5,8-
dimethanonaphthalene) 

Lindane (1,2,3,4,5,6-hexachloro­
cyclohexane, gamma isomer) 

Methoxychlor (1,1,1-Trichloro-
2,2-bis [p-methoxyphenyl] ethane) 

Toxaphene (c 10H10c1 8 -Technical 

chlorinated camphene, 67-69% 
chlorine) 

Chlorophenoxys: 

2,4-0 (2,4-0ichlorophenoxyacetic 

0.0002 

0.004 

0.1 

0.005 

acid) 0.1 

2,4,5-TP Silvex (2,4,5-Trichloro-
phenoxypropionic acid) 0.01 

Total trihalomethanes. The sum of the 
concentrations of: 

Bromodichloromethane, 
Oibromochloromethane, 
Tribromomethane (bromoform) and 
Trichloromethane (chloroform) 0.10 

Volatile synthetic organic chemicals: 

Benzene 
Vinyl chloride 
Carbon tetrachloride 
1,2-0ichloroethane 
Trichloroethylene 
1,1-0ichloroethylene 
1,1,1-Trichloroethane 
para-Dichlorobenzene 
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0.005 
0.005 
0.005 
0.007 
0.20 
0.075 



3. Turbidity. flTe maximant contaminant le~els -for tuzbidity -±n 
dtinkiug Matex, measuxed at a xepxesentatioe entry po±nt to 
the disltibution system, are lrS folloMs:-

a-:- 9ne lutbidily tt11'±t- as delezmined by a moJtthly &betage 

except that £±ve or £ewer tuxbidity ttn±ts may be alloMed 
±f the system ean demonshate to the depaxtment that ttre 
highex tuxbidity d'O'e"S not:-

f+t Intexfexe rith disinfection, 

+rt Pxeoent maintenance tTf an effective disinfectant 
agent thxoaghout the dishibution system, or 

+57 Intexfete rith mictobiological detexminations. 

tuxbidity 
consecutive ~ 

a. Gener~l. All public water systems that utilize surface 
water sources shall provide filtration and disinfection 
treatment. Public water systems that utilize ground water 
sources deemed by the department to be under the direct 
influence of surface water shall provide disinfection 
treatment and may be required to provide filtration 
treatment as set forth under title 40, Code of Federal 
Regulations, part 141, subpart H. 

b. Interim requirements. The following maximum contaminant 
levels for turbidity in drinking water, measured at a 
representative entry point to the distribution system, 
apply to public water systems that utilize surface water 
sources and provide filtration treatment until June 29, 
1993, and to public water systems that utilize surface 
water sources but do not provide filtration treatment that 
the department has determined in writing must install 
filtration until June 29, 1993, or until filtration is 
installed, whichever is later: 

(1) One turbidity unit as determined by a monthly average 
except that five or fewer turbidity units may be 
allowed if the system can demonstrate to the 
department that the higher turbidity does not: 

(a) Interfere with disinfection; 

(b) Prevent maintenance of an effective disinfectant 
agent throughout the distribution system; or 

(c) Interfere with microbiological determinations . 

(2) Five turbidity units based on an average for two 
consecutive days . 
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c. Final requirements. Beginning June 29, 1993, public water 
systems that utilize surface water sources or ground water 
sources deemed by the department to be under the direct 
influence of surface water shall comply with the treatment 
technique requirements for turbidity and disinfection set 
forth under title 40, Code of Federal Regulations, 
part 141, subpart H. 

4. Radioactivity. The maximum contaminant levels for 
radioactivity are as follows: 

LEVEL 
CONTAMINANT PICOCURIES PER LITER 

Combined radium-226 and 
radium-228 5 

Gross alpha particle activity, 
including radium-226, but 
excluding radon .and uranium 15 

5. Microbiological. The maximum contaminant levels for coliform 
bacteria are as follows: 

a. Monthly maximum contaminant level violations. 

(1) No more than one sample per month may be total 
coliform-positive for systems collecting less than 
forty samples per month. 

(2) No more than five point zero percent of the monthly 
samples may be total coliform-positive for systems 
collecting forty or more samples per month. 

All routine and repeat total coliform samples must be used 
to determine compliance. Special purpose samples, such as 
those taken to determine whether disinfection practices 
following pipe placement, replacement, or repair are 
sufficient, and samples invalidated by the department, may 
not be used to determine compliance. 

b. Acute maximum contaminant level violations. 

(1) No repeat sample may be fecal coliform or 
E. coli-positive. 

(2) No repeat sample may be total coliform-positive 
following a fecal coliform or E.coli-positive routine 
sample. 

c. Compliance must be determined each month that a system is 
required to monitor. The department hereby identifies the 
following as the best technology, treatment techniques, or 
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other means generally available for achieving compl i ance 
with the maximum contaminant levels for total coliform 
bacteria: protection of wells from contamination by 
appropriate placement and construction; maintenance of a 
disinfection residual throughout the distribution system; 
proper maintenance of the distribution system including 
appropriate pipe replacement and repair procedures, 
cross-connection control programs, main flushing programs , 
proper operation and maintenance of storage tanks and 
reservoirs, and continual maintenance of a positive water 
pressure in all parts of the distribution system ; 
filtration and disinfection or disinfection of surface 
water and disinfection of ground water using strong 
oxidants such as chlorine, chlorine dioxide, or ozone; the 
development and implementation of a department-approved 
wellhead protection program. 

6. Confirmation sampling. The department may require 
confirmation samples and average confirmation sample results 
with initial sample results to determine compliance. At the 
discretion of the department, sample results due to obv i ous 
monitoring errors may be deleted prior to determ i ning 
compliance. 

History: Amended effective December 1, 1982; July 1, 1988 ; December 1, 
1990; February 1, 1993. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03 

33-17-01-07. 
requirements . 

Inorganic chemical sampling and monitoring 

1. Sampling frequency for community water systems. 

a. Surface water supplies . Community water systems utili zi ng 
surface water sources shall sample for inorganic chemical 
contaminants except lead and copper at yearly i ntervals . 

b. Ground water supplies. Community water systems util i zi ng 
ground water sources shall sample for inorganic chemi cal 
contaminants except lead and copper at three-year 
intervals. 

c. Surface and ground water supplies . Community water 
systems utilizing surface water or ground water sources 
shall comply with the monitoring and treatment technique 
requirements for lead and copper set forth under title 40 , 
Code of Federal Regulations, part 141, subpart I . 

2. Sampling frequency for noncommunity water systems. 
Noncommunity water systems shall sample for nitrate (as N) . 
The analysis shall be repeated at intervals determined by the 
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department. Nontransient noncommunity 
comply with the monitoring and 
requirements for lead and copper set 
Code of Federal Regulations, part 141, 

3. Sampling frequency for check samples. 

water systems shall 
treatment technique 

forth under title 40, 
subpart I . 

a . If the result of an analysis indicates that the level of 
any contaminant exceeds the maximum contaminant level, the 
system shall report to the department within seven days 
and initiate three additional analyses at the same 
sampling point within one month. 

When the average of four analyses exceeds the maximum 
contaminant level, the system shall notify the department 
and give not i ce to the public . Monitoring after public 
notification shall be at a frequency designated by the 
dep artment and shall continue until the maximum 
contaminant level has not been exceeded in two successive 
samples or until a monitoring schedule as a condition to a 
variance, exemption, or enforcement action shall become 
effective. 

b . Compliance with the maximum contaminant level for nitrate 
shall be determined on the basis of the mean of two 
analyses. When a level exceeding the maximum contaminant 
level for nitrate is found, a second analysis shall be 
initiated within twenty-four hours and if the mean of the 
two analyses exceeds the maximum contaminant level , the 
system shall notify the department and give notice to the 
publ i c . 

History: Amended effective July 1, 1988; February 1, 1993. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28 . 1-03 

33-17-01-09. Turbidity and disinfectant residual sampling and 
monitoring requirements. 

+-=- Sampling fteqaenc~ -f'O'r stuface water s~stems . Connnauit~ 1!md 
iiOIICOMManit~ water s~ s teJftS 'Stnrl:± sample rl 1!r r ept esentat io e 
e1'ttTT ptTint to the water dis h ib at io11 s y stem, rl Te1!rst '0'1TC'e 1!r 

ttay-r 'fTTr the putpose c-f making latbidity measateme11ts . Ttre 
measatemeiilS "Stnrl± be nnrd:e by 1!r nephelomeltic method apptooed 
by the departmeut . 

H the depatlment deletmi11es tit-at a tedaced sampling fteqaenc~ 
-±n a llOJtcomntaJtily water system W"±H- tTOi: P"''S'e a r-i-sk t"' health, 
-it ean tedace the sampling fteqaenc~. Ttre optio11 c-f tedaci11g 
the latbidity sampli11g fteqae11cy 'Stnrl:± be petmitted '01rl:y when 
the lloncomncanity water system ptactices disiitfectioJt 1!md 
naainlaitts an acti~e tesidual disinfectant -in the Jisltibulion 
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system, arrd when the depattment mrs indicated 'in wtiting ~ 
rro unzeasonable risk t-o health exists. 

t:- Sampling ftequency 'fo-r cheek samples. H a tuzbidity analysis 
iJtJicates ~ the JlidXilllUiii COJ&tamilt&Jlt ~ mrs been 
exceeded, the analysis straH b-e coufitmed by tesampling 1!'S 

S"OOn 1!'S ptacticable arrd ptefetably within "OtTe l'rottr-7 H the 
zepeat analysis confitms ~ the maximum contantinant ~ 
mrs been e.<Ceeded, the system stnd± notify the depaztment 
within fozty eight !touts. 

TiTe tepeat analysis 
calculating the monthly 

straH b-e U"S'e"d 'fo-r the 
avetage. H the monthly 

pax pose 
average 

the dri:1:y aualy ses eXCeeds the n1aximum coutamiuaut level, "O"r 

±f the a,etage o-f two analyses -t-aicen 01t couseeutive d-ays 
exceeds the maximum coJtlaminant level, the system 'S'ITaH- notify 
the depatlment arrd g-ive uotice t-o the public. 

1. Interim requirements. The following sampling and monitoring 
requirements for turbidity in drinking water apply to public 
water systems that utilize surface water sources and provide 
filtration treatment until June 29, 1993, and to public water 
systems that utilize surface water sources but do not provide 
filtration treatment that the department has determined in 
writing must install filtration until June 29, 1993, or until 
filtration is installed, whichever is later: 

a. Public water systems that utilize surface water sources 
shall sample at a representative entry point to the water 
distribution system, at least once a day, for the purpose 
of making turbidity measurements. The measurements must 
be made by a nephelometric method approved by the 
department. The department may, in writing, reduce the 
sampling frequency for noncommunity systems that practice 
disinfection and maintain an active distribution system 
disinfectant residual if it determines that no 
unreasonable risk to health will result . 

b. Public water systems that utilize surface water sources 
shall confirm by resampling any turbidity measurement that 
exceeds the maximum contaminant level as soon as 
practicable and preferably within one hour. Systems shall 
notify the department within forty-eight hours if the 
results of the confirmation sample exceed the maximum 
contaminant level. The results of the confirmation sample 
must be used for the purpose of calculating the monthly 
average for turbidity. Systems shall notify the 
department and give notice to the public if the monthly 
average of the daily analyses or the average of two 
analyses taken on consecutive days exceed the maximum 
contaminant level. 
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2. Final requirements. Beginning June 29, 1993, public water 
systems that utilize surface water sources or ground water 
sources deemed by the department to be under the direct 
influence of surface water shall comply with the turbidity and 
disinfectant residual sampling and monitoring requirements set 
forth under title 40, Code of Federal Regulations, part 141, 
subpart H. 

History: Amended effective December 1, 1982; July 1, 1988; February 1, 
1993. 
General Authority: NOCC 61-28.1-03 
Law Implemented: NOCC 61-28.1-03 

33-17-01-13. Reporting and public notification. 

1. Reporting requirements. Except where a shorter reporting 
period is specified, the system shall report to the department 
the result of any test, measurement, or analysis required 
within the first ten days following the month in which the 
results are received or the first ten days following the end 
of the required monitoring period as stipulated by the 
department, whichever of these is shorter. 

The system shall notify the department within forty-eight 
hours of the failure to comply with any primary drinking water 
regulations including failure to comply with monitoring 
requirements, except that failure to comply with the maximum 
contaminant levels for total coliform bacteria must be 
reported to the department no later than the end of the next 
business day after the system learns of the violation. 

Systems that utilize surface water sources or ground water 
sources deemed by the department to be under the direct 
influence of surface water shall comply with the applicable 
reporting requirements set forth under title 40, Code of 
Federal Regulations, part 141, subpart H, section 141.75. 
Community and nontransient noncommunity water systems shall 
comply with the applicable reporting requirements for lead and 
copper set forth under title 40, Code of Federal Regulations, 
part 141, subpart I, section 141.90. 

The system is not required to report analytical results to the 
department in cases where the department performed the 
analysis. 

The system shall, within ten days of completion of each public 
notification required, submit to the department a 
representative copy of each type of notice distributed, 
published, posted, or made available to the persons served by 
the system or to the media. 
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The system shall submit to the department, within the time 
stated in the request, copies of any records required to be 
maintained by the department or copies of any documents then 
in existence which the department is entitled to inspect under 
the provisions of state law. 

2. Public notification. 

a. Maximum contaminant level, treatment technique, and 
variance and exemption schedule violations. A public 
water system which fails to comply with an applicable 
maximum contaminant level or an established treatment 
technique or which fails to comply with the requirements 
of any schedule prescribed pursuant to a variance or 
exemption shall notify persons served by the system as 
follows: 

(1) By publication in a daily newspaper of general 
circulation in the area served by the system as soon 
as possible, but in no case later than fourteen days 
after notification of the violation or failure. If 
the area served by the system is not served by a 
daily newspaper of general circulation, notice must 
instead be given by publication in a weekly newspaper 
of general circulation serving the area; 

(2) By mail delivery, or by hand delivery, not later than 
forty-five days after the violation or failure. The 
department may waive mail or hand delivery if it 
determines that the system has corrected the 
violation or failure within the forty-five-day 
period; and 

(3) For violations o-f tiTe ntaximusn contaminant levels fo-r 
nih ale and -t-o-t-a± colifoxm bact ex ia, when -feed 
c o l i fo I 111 s 'O"'" £-:- ecrl-± !ri"e pI e s e nl ±n tiTe W'8ter 

dishibution system, th-at may~ an aettt-e ri-sk to 
htmn!m health, by fuxnishing a C'O'P'Y 'O"f tiTe notice to 
tiTe radi-o and television stations seto:tllQ tiTe 4!IT"e1! 

sex oed by tiTe system as 'S'0'01't as possible, but ±n no 
C"8"S'e rater than seveJtly two trottrs ~ zecexvxttg 

notification 'O"f tiTe oiolation 'O"'" failuxe . A copy of 
the notice must be furnished to the radio and 
television stations serving the area served by the 
system as soon as possible, but in no case later than 
seventy-two hours after receiving notification of the 
violation or failure, for the following vio l ations or 
failures that may pose an acute risk to human health : 
exceedance of the maximum contaminant level for 
nitrate; exceedance of the maximum contaminant level 
for coliform bacteria when fecal coliform bacteria or 
E. coli are present in the water distribution system; 
occurrence of a waterborne disease outbreak in a 
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system which utilizes surface water sources or ground 
water sources deemed by the department to be under 
the direct influence of surface water that does not 
provide filtration treatment. 

A public water system must give notice at least once 
every three months by mail delivery or by hand 
delivery for as long as the violation or failure 
exists. 

A community water system in an area that is not 
served by a daily or weekly newspaper of general 
circulation or a noncommunity water system must give 
notice within fourteen days after notification of the 
violation or failure by hand delivery or by 
continuous posting in conspicuous places within the 
area served by the system. Posting must continue for 
as long as the violation or failure exists. 

b. Other violations, variances, and exemptions. A public 
water system which fails to perform required monitoring, 
fails to complete required sanitary surveys, fails to 
comply with an established testing procedure, is granted a 
variance, or is granted an exemption shall notify persons 
served by the system as follows: 

(1) By publication in a daily newspaper of general 
circu1ation in the area served by the system within 
three months after notification of the violation or 
grant. If the area served by the system is not 
served by a daily newspaper of general circulation, 
notice shall instead be given by publication in a 
weekly newspaper of general circulation serving the 
area. 

(2) A public water system must give notice at least once 
every three months by mail delivery or by hand 
delivery for as long as the violation exists or the 
variance or exemption is in existence. 

(3) A community water system in an area that is not 
served by a daily or weekly newspaper of general 
circulation or a noncommunity water system must give 
notice within three months after notification of the 
violation or grant by hand delivery or by continuous 
posting in conspicuous places within the area served 
by the system. Posting must continue for as long as 
the violation exists or the variance or exemption 
remains in effect. 

c. Notice to new billing units. A community water system 
must give a copy of the most recent public notice for any 
outstanding violation of any maximum contaminant level, or 
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any treatment technique requirement, or any variance or 
exemption schedule to all new billing units or new hookups 
prior to or at the time service begins. 

d. General notice content. Each notice must provide a clear 
and readily understandable explanation of the violation, 
any potential adverse health effects, the population at 
risk, the steps that the public water system is taking to 
correct such violation, the necessity for seeking 
alternative water supplies, if any, and any preventive 
measures the consumer should take until the violation is 
corrected. Each notice must be conspicuous and may not 
contain unduly technical language, unduly small print, or 
similar problems that frustrate the purpose of the notice. 
Each notice must include the telephone number of a 
designee of the public water system as a source of 
additional information concerning the notice. Notices 
shall be multilinqual where appropriate. 

e. Mandatory health effects language. When providing the 
information on potential adverse health effects required 
in notices of violations of maximum contaminant levels or 
treatment technique requirements, or notices of the 
granting or the continued existence of variances or 
exemptions, or notices of failure to comply with a 
variance or exemption schedule, ttre public water system 
systems shall include specific coutaminant language..!. 
available from the department, for the following 
contaminants as set forth under title 40, Code of Federal 
Regulations, part 141, section 32, paragraph E ~. and 
available -front ttre depatlment f'O'r ttre following 
contamiuants and part 143, section 143.5: 

(1) Trichloroethylene. 

(2) Carbon tetrachloride. 

(3) 1,2-Dichloroethane. 

( 4) Vinyl chloride. 

(5) Benzene. 

(6) 1,1-Dichloroethylene. 

(7) para-Dichlorobenzene. 

(8) 1,1,1-Trichloroethane. 

( 9) Fluoride. 

(10) Total co 1 iform bacteria. 
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(11) Fecal coliform bacteria or E.coli. 

(12) Microbiological. 

(13) Lead. 

(14) Copper. 

£-7 Notification by tire depazt111ent. Notice t"O tire pablic 
zeqaized by ~ section nray be g±ven by tire depaz tment ort 

behalf o-f tire system. 

History: Amended effective December 1, 1982; July 1, 1988; December 1, 
1990; August 1, 1991; February 1, 1993. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03, 61-28.1-05 

33-17-01-14. Record maintenance. flmy pablic water system straH 
tetaiJt on Tt-s pxentises or at a convenient location tte"ar Tt-s ptelftises, 
tire following zecozds:- Public water systems that utilize surface water 
sources or ground water sources deemed by the department to be under the 
direct influence of surface water shall comply with the applicable 
recordkeeping requirements set forth under title 40, Code of Federal 
Regulations, part 141, subpart H, section 141.75. Community and 
nontransient noncommunity water systems shall comply with the applicable 
recordkeeping requirements for lead and copper set forth under title 40, 
Code of Federal Regulations, part 141, subpart I, section 141 . 91. All 
public water systems shall retain on their premises or at a convenient 
location near their premises, the following additional records to 
document compliance with the remaining provisions of this chapter: 

1. Bacteriological and chemical analyses. Records of 
bacteriological analyses shall be kept for not less than five 
years . Records of chemical analyses shall be kept for not 
less than ten years. Actual laboratory reports may be kept, 
or data may be transferred to tabular summaries, provided that 
the following information is included: 

a. The date, place, and time of sampling and the name of the 
person who collected the sample; 

b. Identification of the sample as to whether it was a 
routine distribution system sample, check sample, raw or 
other special purpose sample; 

c. Date of analysis; 

d. Laboratory and person responsible for performing analysis; 

e. The analytical technique or method used; and 

f. The result of the analysis. 
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2. Corrective actions taken. Records of action taken by the 
system to correct violations shall be kept for a period of not 
less than three years after the last action taken with respect 
to the particular violation involved. 

3. Reports and communications. Copies of any written reports, 
summaries, or communications relating to sanitary surveys of 
the system conducted by the system itself, by a private 
consultant, or by any local, state, or federal agency, shall 
be kept for a period not less than ten years after completion 
of the sanitary survey involved. 

4. Variances and exemptions. Records concerning a variance or 
exemption granted to the system shall be kept for a period 
ending not less than five years following the expiration of 
such variance or exemption. 

History: Amended effective July 1, 1988; December 1, 1990; February 1, 
1993. 
General Authority: ·NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03, 61-28.1-05 

33-17-01-15. Variance and exemption. 

1. Variance. The department may not authorize a variance to a 
public water system from the microbiological maximum 
contaminant level requirements, or the filtration and 
disinfection requirements set forth under title 40, Code of 
Federal Regulations, part 141, subpart H. The Department may 
authorize a variance to a public water system from the 
treatment technique requirements for lead and copper if the 
conditions set forth under title 40, Code of Federal 
Regulations, part 141, section 141.62, are met. The 
department may also authorize a variance to a public water 
system from any other maximum contaminant level requirements 
when: 

a. The raw water sources which are available to a system 
cannot meet the maximum contaminant level despite 
application of the best technology, treatment techniques, 
or other means which the department finds are generally 
and reasonably available, taking cost into consideration . 
The department hereby identifies the following as the best 
technology, treatment techniques, or other means generally 
available for achieving compliance with the maximum 
contaminant level for volatile synthetic organic 
chemicals: central treatment using packed tower aeration; 
central treatment using granular activated carbon for all 
these chemicals except vinyl chloride; 

b. The concentration of the contaminant will not result in 
unreasonable risk to health; and 
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c. Within one year of the date of variance authorization, a 
schedule for compliance is issued and under which the 
system agrees to implement such schedule. 

2. Exemption. The department may not exempt a public water 
system from the microbiological maximum contaminant level 
requirements, or the requirements to provide disinfection set 
forth under title 40, Code of Federal Regulations, part 141, 
subpart H. The department may exempt a public water system 
from the treatment technique requirements for lead and copper 
only if the conditions set forth under title 40, Code of 
Federal Regulations, part 141, section 141.62, are met. The 
department may also exempt a public water system from any 
other maximum contaminant level or treatment technique 
requirem~~ requirements, or from both, upon finding that: 

a. Due to compelling factors, including economic, the system 
is unable to comply with such maximum contaminant level or 
treatment technique; 

b. The system was in operation on the effective date of such 
maximum contaminant level or treatment technique 
regulation; 

c. The granting of the exemption will not result in an 
unreasonable risk to health; and 

d. Within one year of the date of exemption authorization, a 
schedule for compliance is issued and the system agrees to 
implement such schedule. 

3. Procedure. 

a. Action to consider a variance or exemption may be 
initiated by the department or by the system through a 
written request submitted to the department. 

b. Prior to authorization of a variance or a compliance 
schedule for a variance, the department shall provide 
notice and opportunity for a public hearing on that 
proposed variance or compliance schedule for a variance. 

c. Prior to authorization of a compliance schedule for an 
exemption, the department shall provide notice and 
opportunity for a public hearing on the proposed 
compliance schedule for an exemption. 

History: Amended effective December 1, 1982; July 1, 1988; December 1, 
1990; August 1, 1991; February 1, 1993. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03, 61-28.1-05 
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33-17-01-18. Operation and maintenance. Public water systems 
shall be supervised by competent personnel. Ceztified wat-er s~slem 
opezatozs are zequired £oar systems supplying wat-er -to £±\re hundzed or 
lftOT'e ~ (Notlh Bakota Cenlat~ €-ode chaplet 23 26). fTr addition, 
systents ~ be modified, opezated, and mainlaiJted -in accozdance w±tit 
~guidelines !r'S m-ay b-e developed or amended by the depaztment. and 
modified, operated, and maintained in accordance with guidelines that 
may be developed or amended by the department. Certified operators are 
required for all water systems serving five hundred or more users under 
North Dakota Century Code chapter 23-26. Beginning July 1, 1994, North 
Dakota Century Code chapter 23-26 required certified operators for all 
public water systems except those that serve other than year-round 
residents and meet all of the following conditions: 

1. The water supply is obtained solely from ground water sources 
that the department has determined are not under the direct 
influence of surface water. 

2. Treatment, if provided, consists strictly of disinfection, 
fluoridation, sequestration, corrosion control, or other 
processes that involve simple chemical addition and minor 
operational control. 

3. The water supply system is not required by the federal Safe 
Drinking Water Act or its implementing regulations to be 
operated by qualified personnel. 

History: Amended effective July 1, 1988; February 1, 1993. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03 
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APRIL 1993 

CHAPTER 33-29-01 

33-29-01-01. Definitions. 
used in this chapter: 

The following definitions apply as 

1. "Appurtenances" means a11 filtration systems, chlorination 
systems, pumps, valves, meters, bathhouses or other devices, 
walkways, or buildings utilized for the proper supervision, 
operation, and maintenance of a pool facility. 

2. "Bather" means any person using the pool and adjoining deck 
areas for the purpose of water sports or related activities. 

3. "Depaxtment" lll'e'an'S the N'O'rtit Dakota ~ depaxtment o-f 
health • 

..r. "Maximum contaminant leveP' means the maximum permissible 
number of organisms as indicated on the standard plate count, 
membrane filter, or in the fermentation tube test. 

5-:- 4. "Pool facility" means a public, semipublic, special use pool, 
or spa. 

&:- 5. "Premises" means the area enclosed by a barrier and any 
adjacent support facilities such as bathhouses, clubhouses, 
shower rooms, equipment rooms, etc., including the office of 
operational and maintenance personnel. 

r. 6. "Private" means a pool or spa which is located on private 
property under the control of the homeowner, the use of which 
is limited to swimming or bathing by members of the owner's 
family or their invited guests. 
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6-7 7. 11 Public 11 means a pool or spa intended to be used collectively 
by the general public for swimming or bathing, regardless of 
whether a fee is charged for such use. 

9--:- 8. 11 Semipublic 11 means a pool or spa on the premises of, or part 
of, a motel, mobile home park, apartment, condominium, 
subdivision, club, camp, institution, school, or similar 
establishments where the primary business of the establishment 
is not the operation of a pool or spa and where admission to 
the use of the pool or spa is included in the fee, or 
consideration paid or given for the primary use of the 
premises to such groups and their invited guests. 

-i-67 9. 11 Spa 11 means a pool used exclusively in conjunction with high 
velocity air or high velocity water recirculation systems 
utilizing hot, cold, or ambient temperature water including 
all appurtenances used in connection with the spa. 

-i-67 10 . 11 Special use 11 means a pool or spa used exclusively for a 
particular purpose, including but not limited to treatment 
pools, therapeutic pools, and special pools for water therapy. 

tr:- 11. 11 Swimming pool 11 means any indoor or outdoor structure, basin, 
chamber, or tank containing an artificial body of water for 
swimming, diving, wading, or recreative bathing including all 
appurtenances used in connection with the swimming pool. 

History: Effective January 1, 1985; amended effective April 1, 1993. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 

33-29-01-02. Designated responsible individuals. ~owner or 
opetatot ±s tesponsible -for conn111111icating ritit ttre depattntelil in mallets 
telaling t-o P'O"'"l- facilit~ consttaction or alletatiou, monitoting and 
sampl iny. main lenance, opez at ioJt, t ecoz dkeep ing. and t epot t i119 t equiz ed 
by th±s chaplet. Repealed effective April 1, 1993. 

Hi story: Effect he Janaat~ h -t9&5-:­
General Authority: N&ee 23 91 93 
Law Implemented: N&ee 23 91 93 

33-29-01-03. Certified laboratories and analytical procedures. 
*1± mictobiological samples llltt"St b-e anal~zed by a labotaloty wtr±eh h!rs 
been cetlified by ttre depatllllent and wtr±eh trS"e"S apptoved analytical 
ptocedates. Repealed effective April 1, 1993. 

History: Effective Janaaty h -t9&5-:­
General Authority: N&ee 23 91 93 
Law Implemented: N&ee 23 91 93 
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33-29-01-05. 
analysis. 

Microbiological contaminant sampling frequency and 

-t-7 a-:- Sampling freqnency -for pnblic swilftming ~ OT' ~ Ttre 
"OWJTer OT' operator o-f a pttblic swimming JTO"O"i" OT' $'p't! ±s 
reqnired to snbmit -for analysis, one swimming P"O"oi- OT' $'p't! 

~ sample ~ week dnr ing ~ sMinuning pool's or 
~ period o-f operation. 

lr.- fn ea-se"S wiTe-re p nb 1 ic swimming ~ OT' 'S'p'A'S lnnre a p e I iod 
o-f operation o-f a fuH twelve months p-er year;- approved 
disinfection residnals and pH t-est resnlts may b1!l' 
snbstitnted -for fifty percent o-f ~ microbiological 
sanrples. A JU11l~mum o-f 01Te' sMinnning JTO"O"i" ar $'p't! sample 
1IIU'S't b1!l' sttbmitted -for microbiological analysis ~ 'OttteT 
week-:-

1h- Sampling freqnency -for semipnblic and special trS"e ~ OT' 

'S'pA"S'7 Ttre "OWJTer OT' operator o-f a semipttblic OT' special trS"e 

P"O"oi- OT' $'p't! ±s reqnhed to snbmit -for analysis, one swimming 
JTO"O"i" OT' $'p't! ~ sample ~ llt01Tth dnr ing ~ sw innning 
pool•s OT' ~period o-f operation. 

T. :Prl± microbiological analyses 1IIU'S't m: composed o-f a standard 
prat-e eottnt OT' coli for iii test-:- Ttre type OT' comb in at ion o-f ~ 
reqnired testing 1IIU'S't b1!l' determined by~ department . 

"r7 Hiczobiulogical colltaminant: sampling freqaenc:9 zeqaizemenls 
may b1!l' increased at~ discretion o-f~ department . 

Microbiological testing 
departluent w-iH b-e provided 

reqnhements reqnired by ~ 
-free o-f charge by ~ pnblic 

health laboratory to a-1± nonprofit organizations -±n ~ state . 
Repealed effective April 1, 1993. 

Hi story: Effective Jannar y h +-985-:­
General Authority: NB€€ 23 91 93 
Law Implemented: NB€€ 23 91 93 

33-29-01-07. Disinfectant residual. All pool facilities shall 
disinfect the pool water by continuous chlorination or other means or 
methods of equal bactericidal efficiency. A minimum free chlorine 
residual of one milligram per liter (mg/1) or a department approved 
halogen, or compounds of them, imparting an equivalent disinfecting 
residual must be maintained in the pool facility water at all times . 
All disinfectants utilized in a pool facility may not be detrimental to 
the health or safety of the general public. 

History: Effective January 1, 1985; amended effective April 1, 1993. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 
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33-29-01-08. Record maintenance. The owner or operator of a pool 
facility shall retain on the premises or at a convenient location near 
the premises, the following records: 

1. Microbiological analyses. Records of microbiological analyses 
must be kept for not less than three years. Actual labozatozy 
t epotls nray be kept-; or nray be tz ansfett ed t"O labulat 
summaties, ptooided that the following infotmalion ±s 
included:-

!17 ~ th!rt-e7 p-1-aee ami t-ime O"f s amp 1 ing , ami th-e mmre O"f the 
petson who collected th-e sample. 

e-:- ~ labotatozy pet fotming the test-:-

d-;- ~analytical technique or method~ 

e-:- ~ tesults O'f th-e analysis. 

2. Monthly opezation zepozt. Operation and maintenance records. 
All pool facilities shall maintain records of operation and 
maintenance to be kept for not less than three years. Recozds 
Daily records shall be kept of pH, disinfectant residual and 
temperature, together with other pertinent operational and 
maintenance data as nray be zeqahed CTt -£o-rnrs futnished by the 
department. 

p-o"O± facilities stnrl± maintain copies 
sutveys, or O"tiTer correspondence 

depatlmeul -for a petiod O"f three yeats. 

o-f wzitten report:s, 
teceioed Trom the 

History: Effective January 1, 1985; amended effective April 1, 1993. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 

33-29-01-09 . Reporting requirements. 

t-:- E.<cept w+rer-e a shot let t epotl ing pet iod ±s specified, the 
owner or opetatot O"f a p-o"O± facility stnrl± tepotl t"O the 
depatlmeul the tesults O'f any mictobiological analysis within 
S'e'V'ett days O'f the dat-e O'f when the owner or ope 1 a lot ha-s 
teceived th-e analytical tesulls. 

r:- ~ owner or opetalot stnrl± notify th-e depatlment within 
seoeuty two hours O'f th-e failute t"O comply rittt th±s chaplet. 

3-:- ~ owner or opet a lot ±s not t equit ed t"O t epot l analytical 
tesults t"O th-e depatlmenl ±n e&"S"e"S w+rere a: cetlified 
labotatoty petfotmed th-e analysis a:m:t tepotted the tesalls t"O 

ttte depaztment. Repealed effective April 1, 1993. 
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History: Effective Janaaty h -l-9&5-7 

General Authority: N&ee 23 81 83 
Law Implemented: N&ee 23 91 83 

33-29-01-10. Right of onsite inspection. 

-r.- A dtrl:y aatltotized officet, employee O"r ~o-f the depatlment 
nray ent-ei- and inspect any ptopetty, ptemises, O"r pT&ee on O"r 

at wh±ctt a ptnri: facility ±s located O"r ±s be-±ng conshacted. 

Z;:- Ttre depat tment nray conduct ~ and take sasnples o-f wat-e-r O"r 

oth-er maletials wh±ctt affect O"r nray affect the genetal health 
O"r safety o-f bathets. Ttre depatlment has access t-o and nray 

eopy any tecotds teqaited 'U1Tder t+t±s chaplet and nray inspect 
any equipment located on the p:t:entises pe:t:laining t-o the ptnri: 
facility's opetation and maintenance. Repea l ed effective 
Apri 1 1, 1993 

History: Effective Janaaty h -l-9&5-7 
General Authority: NBee 23 91 83 
Law Implemented: NDee 23 91 93 

33-29-01-11. Right of closure. Tf a ptnri: facility has been 
detetsained t-o b-e a health O"r safely hazatd O"r :i:n the~ o-f a failate 
t-o comply rith any o-f the t_eqah eliielits o-f t+t±s chaplet , the depat lment 
nray abate O"r eatt"S"e the sa s p e 11 s io 11 o-f the ttS"e o-f $tteh a ptnri: fac il i t y 
tmt±l- $tteh Hme as the ptnri: facility ±s ITO longet deemed a health O"r 

safety hazatd . Repealed effective April 1, 1993. 

History: Effective Janaaty h -l-9&5-7 
General Authority: NDee 23 81 93 
Law Implemented: NDe€ 23 91 93 

33-29-01-12. Observance of 
cottslzucliou, opezatiott, and maintenattce 

local rules. 
fac il it ie s llnt'S't: 

conducted :i:n accotdance rith apptoptiale 'S"l-ate building. plumbing. 
elecltical codes, and rith a-l-1 pe:t:tinenl 'S"l-ate and 1-oeal health 
depatlment tales. In the event of any conflict between the provisions 
of these rules and the provisions of any other ordinance, the prov1s1on 
imposing the higher standard or more stringent requirement i s 
controlling. 

History: Effective January 1, 1985 ; amended effective April 1, 1993. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 

33-29-01-13. Administrative procedure and judicial review. Any 

ptoceeding 'U1Tder t+t±s chapte:s:: -for the xssaance O"r modification o-f ruTe-s 
and enfotcement ptocedates o-f the depatlment 'ShaH b-e conducted :i:n 
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accoJ:da1tce ri'Ht aiticle ~ami North Dakota Cenluiy eotte chaptei 
28 32. Where an emezgenct exists zeqaix ing innuediate acliott to pzotect 
the public health ami safety, the depaJ:tment !ft'1!Y7 without notice or 
heazistg, ±sstre an 'O"r"der zecithtg the e.<islence o-f 'S'trdt euretgehCJ ami 
zequixe 'S'trdt zemedial acliotts 1I"S ar-e necessazy. The 'O"r"der Ts- effective 
immediately, but on application t-o the depailment wilhiil t-en days o-f the 
oJ:deJ:, any peJ:son t-o whom the order ±s diJ:ected mttSt be awaided a 
heaJ:ing. The heaiiilg ~be ±n accoJ:daitee w±th ailicle ~ami North 
Dakota Cenlaty eotte chaplet 28 32. 9n the~ o-f 'S'ttC'h heating, the 
en1e1geney- 'O"r"der mttSt be continued, modified, or tevoked, within thhty 
days a-ft-er the heating. Repealed effective April 1, 1993. 

History: Effective JanuaJ:Y h ~ 
General Authority: NBee 23 91 93 
Law Implemented: NBee 23 81 93 

33-29-01-14. Injunction proceedings. Hhenevet, ±n the judgment 
'O'f the depazlmen t, any pet soli tnrs engaged ±n OT' ±s abotrt- to engage ±n 
any act-s or ptaclices wh±eh constitute a \liolation o-f th-i-s chaptet, or 
any 'r"tl"%e or 'O"r"der issued Jrexeundez, the depazlment lft1I'Y maint:aht an 
action ±n the naftle o-f the ~ enjoining 'S'trdt action or ptactices or 
£or an 'O"r"der dh ec ling coJRpl iance and-; ttl"'11 a showing by the depat la1ent 
that 'S'trdt pe 1 s 011 tnrs es 1g aged or ±s abotrt- t-o e1 19 age ±n any 'S'ttC'h act-s or 
pxactices' a pezntallent or tesnpotatJ ittjunction, xestzaitting ozdez, or 
ottTer 'O"r"der lft1I'Y be gtanted. Repealed effective April 1, 1993. 

History: Effective Januaty h ~ 
General Authority: NDee 23 81 83 
Law Implemented: NDee 23 81 93 

33-29-01-15 . Enforcement. 
adntinislzative heating pzocess, 

iT-; a-ft-er the COiilple lion o-f the 
the depatlmenl determines that a 

violation o-f ttris chap let , or any 'r"tl"%e or 'O"r"der o-f the de pat buent issued 
mtder ttris chaplet, tnrs occuLted, -it mal± m-ake ai:± o-f ±t-s evidence and 
findings available t-o the atlotney genetal £or tl"S'e -in any temedial 
actiost tr±s office Jetezmistes to be appropz iale, including an action af 
injunctive telief. Repealed effective April 1, 1993. 

History: Effective Januaiy h ~ 
General Authority: NDee 23 81 83 
Law Implemented: NDee 23 81 83 
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TITLE 43 

Industrial Commission 
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43-02-01-11. 
information. 

DECEMBER 1992 

CHAPTER 43-02-01 

Public availability of permit application 

1. Except as provided in subdivisions a, b, and c, all 
information submitted to the commission with a permit 
application for coal exploration shall be made available for 
public inspection and copying at the office of the state 
geologist. 

a. The state geologist shall not make information submitted 
with a coal exploration permit application available for 
public inspection, if the person submitting it requests in 
writing, at the time of permit application submission, 
that it not be disclosed and the state geologist 
determines that the information is confidential. However, 
such information shall remain confidential only for the 
time period specified in North Dakota Century Code section 
38-12.1-04. 

b. The state geologist shall determine that permit 
application information is confidential only if it 
concerns trade secrets or is privileged commercial or 
financial information which relates to the competitive 
rights of the person intending to conduct coal 
exploration. 

c. Information requested to be held as confidential under 
this subsection shall not be made publicly available until 
after proper notice and hearing before the commission. 
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2. Basic data collected during the course of the exploration and 
submitted to the state geologist shall be confidential and 
available only to the office of the state geologist. The 
period of confidentiality shall continue for a period of two 
years, beginning on the expiration date of the permit. One 
year extensions shall be granted if an application for 
extension is filed with the state geologist prior to the 
expiration date of the confidentiality period. In no event 
shall the total period of confidentiality exceed seven~ 
the time period specified in North Dakota Century Code section 
38-12.1-04. 

3. The permitholder may waive the holder's right to 
confidentiality by providing written notice of the waiver to 
the state geologist. 

History: Amended effective August 1, 1980; December 1, 1992. 
General Authority: NDCC 38-12.1-04 
Law Implemented: NDCC 38-12.1-04 
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CHAPTER 43-02-07 

43-02-07-01. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapter 38-19 , 
except: 

1. 11 Commission 11 means the industrial commission of this state. 

2. 11 Contaminant 11 means any physical, chemical, biological, or 
radiological substance or matter in water . 

3. 11 Deep well 11 means any well .drilled i nto rocks older than the 
greenhorn formation or which encounters brackish or saline 
formation waters to develop or produce geothermal energy . 

4. 11 Injection well 11 means a well into which fluids are being 
injected . 

5. 11 Person 11 means and includes any natural person, corporation , 
association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of 
any kind and includes any department, agency or 
instrumentality of the state, or of any governmental 
subdivision thereof. 

6. 11 Shallow well 11 means any well drilled into rocks younger than 
the belle fouche formation and does not encounter saline or 
brackish formation waters to develop or produce geothermal 
energy. 

7. 11 Underground source of drinking water 11 means an aquifer or i ts 
portion which supplies drinking water for human consumption or 
in which the ground water contains fewer than ten thousand 
milligrams per liter total dissolved solids. 

8 . 11 Well 11 means a bored, drilled or driven shaft, or a dug hole, 
whose depth is greater than the largest surface dimension . 

9. 11 Closed-loop system 11 means any geothermal energy extract i on 
facility, vertical, horizontal, or otherwise, in wh i ch a f l uid 
is permanently confined within pipe or tubing and does not 
come in contact with the outside environment . 

10. 11 0pen-loop system11 means any geothermal energy extract i on 
facility in which water is extracted for heating or coo l ing 
purposes and is reinjected into the subsurface or disposed of 
at the surface. 

11. 11 Substantial modification 11 means the construction or 
installation of any addition, or any restoration or 
renovation, of a geothermal energy extraction facility whic h 
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increases or decreases its heating or cooling capacity, 
significantly alters its physical configuration, or impairs or 
improves its physical integrity. In all cases, the 
determination of 11 substantial modification 11 must be made by 
the state geologist. 

History: Effective March 1, 1984; amended effective October 1, 1990i 
December 1, 1992. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 

43-02-07-06. Permit required. A permit is required prior to the 
commencement of operations for the drilling, boring, excavating, or 
construction, or substantial modification of a geothermal energy 
extraction facility. A permit is not required for private residential 
heating or cooling purposes, nor for facilities that use a treated 
municipal water supply as its sole source of water. A permit may be 
required by the state department of health and consolidated laboratories 
or the water utility, or both, for facilities hooked into a municipal 
water supply. The state geologist may grant. a permit for up to ten 
years upon receipt of a permit application on a form provided by the 
commission, the furnishing of a bond (if required) as provided in 
section 43-02-07-08, and the payment of a fee of one hundred dollars for 
each permit. The state geologist may waive the fee requirement if the 
applicant is an instrumentality of the state. The application for a 
permit must be accompanied by an accurate plat showing the location of 
the proposed facility with reference to the nearest lines of a 
governmental section. 

The state geologist may deny an application for permit if the 
construction of a geothermal energy extraction facility would violate 
correlative rights or would cause, or tend to cause, waste, damage to 
the environment, or contaminate underground sources of drinking water. 
The applicant may appeal the decision of the state geologist to the 
commission. 

History: Effective March 1, 1984; amended effective October 1, 1990i 
December 1, 1992. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03, 38-19-04 

43-02-07-08. Bond. Before any person receives a permit to drill, 
bore, excavate, or construct a geothermal energy extraction facility, 
the person shall submit to the commission and obtain its approval of a 
bond, on a form approved by the commission, conditioned as provided by 
law. At the discretion of the state geologist, an installation or 
facility bond may be required for the substantial modification of a 
geothermal energy extraction facility in existence prior to December 1, 
1992. The state geologist has the discretion to waive the requirement 
for a facility bond if the applicant is an instrumentality of the state. 
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Each such bond must be executed by a responsible surety company 
authorized to transact business in this state. 

The amount and type of the bond is as follows: 

1. Shallow-well and horizontal-loop facilities. A fifteen 

2. 

thousand dollar facility blanket bond is required for all 
closed-loop systems using anything other than ~grade 
additi~es an approved heat transfer fluid, for all open-loop 
systems which are deemed by the state geologist to be an 
environmental risk, and for any other shallow-well or 
horizontal-loop system that the state geologist deems 
necessary. 

all shallow-well or horizontal-loop The installer of 
facilities which do 
installation bond. 
be as follows: 

not require a facility bond shall carry an 
The amount of the installation bond must 

a. A ten thousand dollar installation blanket bond for 
facilities of up to ten shallow wells and for all 

..:::..:..:...::..__:....;~___::....:.....:.. 

horizontal-loop facilities. 

b. A twenty-five thousand dollar installation blanket bond 
for facilities of more than ten wells but less than fifty 
shallow wells. 

c. A fifty thousand dollar installation blanket bond for 
facilities of more than fifty shallow wells. 

Deep-well facilities. 
deep-well facilities. 
as follows:-

A facility bond is required for all 
The amount of the facility bond must be 

a-7 A a five thousand dollar bond for a single deep-well 
facility with one supply well. The bond must increase in 
five thousand dollar increments for each additional supply 
well and each injection well. 

ir.- A twenl:s? fhe thottsand dollat blanket b-ond fo-r a facilil:s? 
w±tit two or ntOT"e deep we 11 s . 

Liability on the facility bond is conditioned on compliance with 
North Dakota Century Code chapter 38-19 and the rules and orders of the 
commission, and continues until either of the following occurs: (1) the 
wells or loop systems have been satisfactorily plugged as provided in 
this chapter, the sites disturbed by any method of production of 
geothermal energy have been reclaimed in a manner approved by the state 
geologist, and all logs, plugging records, and other pertinent data 
required by statute or rules and orders of the commission are filed and 
approved or (2) the liability on the bond has been transferred to 
another bond and such transfer approved by the commission. 

337 



The commission shall advise the surety and the principal when 
liability on a bond is terminated. 

Liability on the installation bond is conditioned on compliance 
with North Dakota Century Code chapter 38-19 and the rules and orders of 
the commission, and continues until either of the following occurs: (1) 
the site disturbed during installation of the geothermal energy 
extraction facility has been reclaimed in a manner approved by the state 
geologist and 9 successful pressure test of the geothermal energy 
extraction facility has been completed and approved by the state 
geologist. Such tests shall not be conducted without the state 
geologist first having been given five days• advanced written notice of 
the date and approximate time of the test or (2) the liability on the 
bond has been transferred to another bond and such transfer approved by 
the commission. 

The commission shall advise the surety and the principal when 
liability on a bond is terminated. 

The state geologist is authorized to act for the commission as to 
all matters within this section. 

History: Effective March 1, 1984; amended effective October 1, 1990i 
December 1, 1992. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 

43-02-07-10. Technical requirements. All wells must be made by a 
certified water or monitoring well contractor. All open-loop geothermal 
energy extraction facility wells must be in compliance with article 
33-18 . The location and construction of the borehole of closed-loop 
geothermal energy extraction facilities must be in compliance with 
article 33-18. 

All geothermal energy extraction facilities, including 
horizontal-loop facilities, must be approved by the state geologist 
prior to installation. 

All heat transfer fluids and additives must be approved for use by 
the state geologist. 

History: Effective March 1, 1984; amended effective December 1, 1992. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 

43-02-07-12. Production reports. The producer ±n of each and 
every open-loop geothermal energy extraction facility shall on-or before 
the fifteenth day o-f the succeeding nrontit follo1ting the nrontit ±n wfri:eh 
production o-f geothermal energg occurs first day of February of each 
year file with the state geologist a sworn statement showing the 
quantities, temperatures, and nature of products extracted from or by 
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means of any facility during the month and the ultimate disposition of 
such products. 

History: Effective March 1, 1984; amended effective October 1, 1990i 
December 1, 1992. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 

43-02-07-15. Plugging and abandonment. Notice of i ntention to 
abandon any geothermal energy extraction facility must be filed with the 
state geologist by the producer prior to the commencement of plugg i ng 
operat i ons, on a form prescribed by the state geo l ogist . The not i ce 
must state the name and location of the well or well field and the name 
of the producer. 

Before any geothermal energy extraction facility is abandoned , i t 
must be plugged in a manner which will confine permanently all 
subsurface minerals, oil, gas, and water in the separate strata 
original ly containing them. This operation must be accompl i shed by the 
use of mud-laden fluid, cement, and plugs, used singly or in combination 
as may be approved by the state geologist. Casing must be cut off th r ee 
feet [ . 91 meters] below the surface of the ground . The top plug i n any 
hole must be set at least three feet [.91 meters] below ground leve l, 
and the land surface must be restored as nearly as possible to i ts 
original condition . 

Shallow closed-loop systems using an approved £cod grade additive 
heat transfer fluid may, upon approval of the state geo l ogist , be 
abandoned by permanently sealing all of the loop ends and burying all 
pi pes at least three feet [.91 meters] below ground . Closed- l oop 
systems containing anything other than approved heat transfer fl ui ds 
must be completely purged of heat transfer fluid prior to plugg in g. 
This fluid must be disposed of in accordance wi th the prov i sions of 
North Dakota Century Code chapter 61-28 and other state laws and 
regulations. 

History: Effective March 1, 1984; amended effective October 1, 1990i 
December 1, 1992. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 

339 





TITLE 45 

Insurance, Commissioner of 

.,_ 
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DECEMBER 1992 

STAFF COMMENT: Chapter 45-03-17 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 45-03-17 
EXAMINATIONS 

Definitions 
Section 
45-03-17-01 
45-03-17-02 
45-03-17-03 
45-03-17-04 
45-03-17-05 

Authority, Scope, and Scheduling of Examinations 
Conduct of Examinations 
Examination Reports 
Conflict of Interest 

45-03-17-01. Definitions. For purposes of this chapter: 

1. "Company'' means any foreign or domestic insurance company as 
defined in North Dakota Century Code section 26.1-02-01. 

2. "Examiner" means any individual or firm having been authorized 
by the commissioner to conduct an examination under this 
chapter. 

3. "Person" means any 
trust, association, 
affiliate thereof. 

individual, 
partnership 

History: Effective June 4, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-19 

aggregation of individuals, 
or corporation, or any 

45-03-17-02. Authority, scope, and scheduling of examinations. 
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1. The commissioner or any of the commissioner's examiners may 
conduct an examination under North Dakota Century Code section 
26.1-03-19 of any company whenever the commissioner deems it 
prudent. In scheduling and determining the nature, scope, and 
frequency of the examinations, the commissioner shall consider 
such matters as the results of financial statement analyses 
and ratios, changes in management or ownership, actuarial 
opinions, reports of independent certified public accountants, 
and other criteria as set forth in the examiners' handbook 
adopted by the national association of insurance commissioners 
and in effect when the commissioner exercises discretion under 
this section. 

2. In lieu of an examination under this chapter of any foreign or 
alien company licensed in this state, the commissioner may 
accept an examination report on the company as prepared by the 
insurance department for the company's state of domicile or 
port-of-entry state until January 1, 1994. Thereafter, such 
reports may only be accepted if: 

a. The insurance department was at the time of the 
examination accredited under the national association of 
insurance commissioners' financial regulation standards 
and accreditation program; or 

b. The examination is performed under the superv1s1on of an 
accredited insurance department or with the participation 
of one or more examiners who are employed by such an 
accredited state insurance department and who, after a 
review of the examination workpapers and report, state 
under oath that the examination was performed in a manner 
consistent with the standards and procedures required by 
their insurance department. 

History: Effective June 4, 1992. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 26.1-03-19 

45-03-17-03. Conduct of examinations. 

1. This chapter may not be construed to limit the commissioner's 
authority to terminate or suspend any examination in order to 
pursue other legal or regulatory action pursuant to the 
insurance laws of this state. Findings of fact and 
conclusions made pursuant to any examination are prima facie 
evidence in any legal or regulatory action by and before the 
insurance department. 

2. This chapter may not be construed to 
authority to use and, if appropriate, 
or preliminary examination report, 
workpapers or other documents, or 
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discovered or developed during the course of any examination 
in the furtherance of any legal or regulatory action which the 
commissioner, in the commissioner's sole discretion, deems 
appropriate. 

History: Effective June 4, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-19 

45-03-17-04. Examination reports. 

1. General description. All examination reports must be 
comprised of only facts appearing upon the books, records, or 
other documents of the company, its agents or other persons 
examined, or as ascertained from the testimony of its officers 
or agents or other persons examined concerning its affairs, 
and such conclusions and recommendations as the examiners find 
reasonably warranted from the facts. 

2. Filing of examination report. No later than sixty days 
following completion of the examination, the examiner in 
charge shall file with the department a verified written 
report of examination under oath. Upon receipt of the 
verified report, the department shall transmit the report to 
the company examined, together with a notice which must afford 
the company examined a reasonable opportunity of not more than 
thirty days to make a written submission or rebuttal with 
respect to any matters contained in the examination report . 

3. Adoption of report on examination. Within thirty days of the 
end of the period allowed for the rece i pt of written 
submissions or rebuttals, the commissioner shall fully 
consider and review the report, together wi th any written 
submissions or rebuttals and any relevant portions of the 
examiner's workpapers and enter an order : 

a. Adopting the examination report as filed or with 
modification or corrections. If the examination report 
reveals that the company is operating in violation of any 
law, regulation, or prior order of the commissioner , the 
commissioner may direct the company to take any action the 
commissioner considers necessary and appropriate to cure 
such violation; 

b. Rejecting the examination report with directions to the 
examiners to reopen the examination for purposes of 
obtaining additional data, documentation , or information , 
and refiling pursuant to subsection 1; or 

c . Calling 
twenty 

for 
days' 

an investigatory 
notice to the 
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obtaining additional documentation, data, information, and 
testimony. 

4. Orders and procedures. 

a. All orders entered pursuant to subdivision a of 
subsection 3 must be accompanied by findings and 
conclusions resulting from the commissioner's 
consideration and review of the examination report, 
relevant examiner workpapers, and any written submissions 
or rebuttals. The company may, within thirty days of the 
entry of any such order, request a hearing to vacate or 
amend the order. Such hearing must be conducted in 
compliance with North Dakota Century Code chapter 28-32. 
The order must be served upon the company, together with a 
copy of the adopted examination report. Within thirty 
days of the issuance of the adopted report, the company 
shall acknowledge receipt of the adopted report and 
related orders. 

b. Any hearing conducted under subdivision c of subsection 3 
by the commissioner or authorized representative, must be 
conducted as a nonadversarial confidential investigatory 
proceeding as necessary for the resolution of any 
inconsistencies, discrepancies, or disputed issues 
apparent upon the face of the filed examination report or 
raised by or as a result of the commissioner's review of 
relevant workpapers or by the written submission or 
rebuttal of the company. Within twenty days of the 
conclusion of any such hearing, the commissioner shall 
enter an order pursuant to subdivision a of subsection 3. 

5. Publication and use. 

a. Nothing contained in this code may prevent or be construed 
as prohibiting the commissioner from disclosing the 
content of an examination report, preliminary examination 
report, working papers, recorded information, documents, 
results, and copies thereof produced by, obtained by, or 
disclosed to the commissioner or any other person in the 
course of an examination made under this chapter, or any 
matter relating thereto, to the insurance department of 
this or any other state or country, or to law enforcement 
officials of this or any other state or agency of the 
federal government or to the national association of 
insurance commissioners at any time, so long as such 
agency or office receiving the report or matters relating 
thereto agrees in writing to hold it confidential and in a 
manner consistent with this chapter. 

b. In the event the commissioner determines that regulatory 
action is appropriate as a result of any examination, the 
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commissioner may initiate any proceedings or actions as 
provided by law. 

History: Effective June 4, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-19 

45-03-17-05. Conflict of interest. No examiner may be appointed 
by the commissioner if such examiner, either directly or indirectly, has 
a conflict of interest or is affiliated with the management of or owns a 
pecuniary interest in any person subject to examination under this 
chapter . This section may not be construed to automatically preclude an 
examiner from being: 

1. A policyholder or claimant under an insuran~e policy. 

2. A grantor of a mortgage or similar instrument on the 
examiner 1 s residence to a regulated entity if done under 
customary terms and in the ordi .nary course of business . 

3. An investment owner in shares of regulated diversified 
investment companies . 

4. A settlor or beneficiary of a 11 blind trust 11 into which any 
otherwise impermissible holdings have been placed. 

Notwithstanding the requirements of this section, the commissioner may 
retain from time to time, on an individual basis, qualified actuar i es, 
certified public accountants, or other similar individuals who are 
independently practicing their professions, even though said persons may 
from time to time be similarly employed or retained by persons subject 
to examination under this chapter. 

History : Effective June 4, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-19, 26.1-03-20 
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TITLE 46 

Labor, Commissioner of 
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DECEMBER 1992 

CHAPTER 46-02-01 

46-02-01-01. Definitions. 

1. "Public housekeeping occupation 11 includes employees in such 
related occupations as, but not exclusive to, bartenders, 
bellhops, bus boys or girls, cashiers, chefs, cooks, desk 
clerks, elevator operators, gaming attendants, hosts, 
hostesses, housekeepers, housemen, kitchen helpers, janitors 
or custodians, waiters and waitresses in bars, boarding 
houses, clubs, dining rooms, fast food businesses, hotels, 
motels, restaurants, taverns and theaters, attendants employed 
at ice cream, light lunch and refreshment stands, steamtables 
and counter work in cafeterias and delicatessens, taxicab 
drivers, and other such related occupations. A "tipped 
employee" means any employee engaged in an occupation where 
the employee customarily and regularly receives more than 
thirty dollars a month in tips. 

2. Administrative. The term "employee employed in a bona fide 
administrative capacity" means but is not exclusive to any 
employee whose primary duty consists of: 

a. The performance of office or nonmanual work directly 
related to management policies or general business 
operations of the employer or the employer's customer; or 

b. Who customarily and regularly e~ercises discretion and 
independent judgment. 
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3. Professional. The term 11 employee employed in a bona fide 
professional capacity" means but is not exclusive to any 
employee whose primary duty consists of: 

a. Work requiring knowledge of an advanced type in a field of 
science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction and study 
as distinguished from a general academic education and 
from an apprenticeship, and from training in the 
performance of routine mental, manual, or physical 
processes; or 

b. Work requiring the consistent exercise of discretion and 
judgment in its performance; and 

c. Work that is predominately intellectual and varied in 
character (as opposed to routine mental, manual, 
mechanical, or physical work) and is of such character 
that the output produced or the result accomplished cannot 
be standardized in relation to a given period of time. 

4. Executive. The term 11 employee employed in a bona fide 
executive capacity 11 means but is not exclusive to any employee 
whose primary duty consists of: 

a. The management of the enterprise in which he is employed 
or of a customarily recognized department or subdivision 
thereof; 

b. Directing and work of two or more other employees therein; 
and 

c. The authority to hire or fire other employees or whose 
suggestions as to the hiring or firing and as to the 
advancement and promotion or any other change of status of 
other employees will be given particular weight. 

History: Effective August 1, 1991; amended effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 

46-02-01-02. Standards that apply. 

1. The North Dakota minimum wage shall 
dollars and twenty-five cents per hour 
1991. 

be no less than four 
effective August 1, 

2. A tip credit of thirty-three percent may be allowed for tipped 
employees of any occupation. The employer may consider tips 
as part of wages, but such a wage credit must not exceed 
thirty-three percent of the minimum wage. The employer who 
elects to use the tip credit provision must inform the 
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employee in advance and must be able to show that the employee 
receives at least the minimum wage when direct wages and the 
tip credit allowance are combined. Employees must retain all 
of their tips, except to the extent that they participate in a 
valid tip pooling or sharing arrangement. The tip credit does 
not apply to taxicab drivers. 

3. A training wage may be paid to employees seventeen years of 
age or younger at a rate of eighty-five percent of the minimum 
wage for sixty days or two hundred forty hours whichever comes 
first. No individual may be employed at the training wage, in 
any number of jobs, for more than a total of sixty days. An 
employee hired at the training wage may not displace an 
employee earning a regular rate of pay. 

4. Overtime must be paid at one and one-half times the regular 
rate of pay to any employee who works in excess of forty hours 
in any one week. Individuals employed as drivers by taxicab 
companies must be compensated at one and one-half times the 
regular rate of pay for all hours worked in excess of fifty in 
any one week. Hospitals and residential care establishments 
may adopt, by agreement with the employees, a fourteen-day 
overtime period in lieu of the usual seven-day workweek, if 
the employees are paid at least time and one-half their 
regular rate for hours worked over eight in a day or eighty in 
a fourteen-day work period, whichever is the greater number of 
overtime hours. The following are completely exempt from the 
overtime provisions of the law: 

a. Any employee employed in a bona fide executive, 
administrative, or professional capacity. 

b. Any employee in technical and clerical occupations who 
earns more than two hundred fifty dollars per week and 
spends more than fifty percent of the employee 1 s time 
supervising two or more employees. 

c. Any employee engaged in an agricultural occupation. 

d. Employees of shelters or other such related establishments 
whose primary responsibilities are to provide temporary 
shelter, cr1s1s intervention, prevention, education, and 
fellowship. 

e. Employees employed in domestic service who reside in the 
household in which they are employed. 

f. Straight commission salespersons in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week . 
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5. A minimum thirty-minute meal break must be provided to 
employees, if such is desired, in each shift exceeding five 
hours when there are two or more employees on duty. 
Collectively bargained agreements will prevail over this 
provision. Employees not allowed to leave the business 
location during the break period must be compensated at the 
regular rate of pay or provided with in-kind compensation, 
such as a meal, equal to or greater than the minimum wage. 

6. Mandatory meetings and training; standby time on the premises; 
or "on call" as in an engaged to wait manner, as when the 
employee is required to remain at a specified location, 
available to the employer at all times, and unable to carry 
out day-to-day activities available to the employee when not 
on call; and traveltime from jobsite to jobsite, or from 
business to jobsite, are times to be compensated at the 
regular rate of pay. 

7. Every employer must furnish to an employee each pay period a 
check stub or pay voucher which indicates hours worked, the 
rate of pay, and required state and federal deductions. 

8. An employer may require an employee to purchase uniforms if 
the cost of such uniform does not bring that employee•s wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

9. Vacation pay must be treated the same as wages after one year 
of employment and are due the same as other wages upon 
termination of employment. 

10. Tip pooling is allowed if fifty percent plus one of the 
employees request such. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. 

12. Any employee employed on a casual basis in domestic service 
employment to provide babysitting services is exempt from 
minimum wage and overtime provisions. 

13. The reasonable cost or fair value of board, lodging, and other 
facilities customarily furnished by the employer for the 
employee 1 s benefit may be considered part of the wages, up to 
a minimum of fifteen dollars per day and accompanied by a 
written agreement, if acceptance of facilities is voluntary on 
the part of the employee. 

14. An employer may not discharge, discipline, threaten, 
discriminate, or penalize an employee regarding the employee•s 
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compensation, conditions, 
employment because: 

location, or privileges of 

a. The employee, in good faith, reports a 
suspected violation of any state or federal 
governmental agency. 

violation or 
law to any 

b. The employee is requested by a governmental agency to 
participate in an investigation, hearing, or inquiry. 

c. The employee informs the employer that the employee is 
refusing an order to perform an activity that the employee 
knows violates any state or federal law. 

d. The employee has or may seek assistance of the department 
of labor pursuant to the provisions of North Dakota 
Century Code chapters 34-06 and 34-14. 

15. The department of labor shall use the common law test to 
determine whether or not an individual may be considered an 
independent contractor. (Subdivisions a and b of subsection 5 
of section 27-02-14-01.) 

16 . When considering and determining when commissions should be 
paid to salespersons severed from employment, the department 
of labor will consider the entire employment relationship and 
history existing between the employer and employee, including 
the employer's previous practices under similar circumstances. 

History: Effective August 1, 1991; amended effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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CHAPTER 46-02-02 

46-02-02-02. Standards that apply. 

1. The North Dakota minimum wage 
dollars and twenty-five cents per 
1991. 

shall 
hour 

be no less than four 
effective August 1, 

2. A tip credit of thirty-three percent may be allowed for tipped 
employees of any occupation. The employer may consider tips 
as part of wages, but such a wage credit must not exceed 
thirty-three percent of the minimum wage. The employer who 
elects to use the tip credit provision must inform the 
employee in advance and must be able to show that the employee 
receives at least the minimum wage when direct wages and the 
tip credit allowance are combined. Employees must retain all 
of their tips, except to the extent that they participate in a 
valid tip pooling or sharing arrangement. 

3. A training wage may be paid to employees seventeen years of 
age or younger at a rate of eighty-five percent of the minimum 
wage for sixty days or two hundred forty hours whichever comes 
first. No individual may be employed at the training wage, in 
any number of jobs, for more than a total of sixty days. An 
employee hired at the training wage may not displace an 
employee earning a regular rate of pay. 

4. Overtime must be paid at one and one-half times the regular 
rate of pay to any employee who works in excess of forty hours 
in any one week. Hospitals and residential care 
establishments may adopt, by agreement with the employees, a 
fourteen-day overtime period in lieu of the usual seven-day 
workweek, if the employees are paid at least time and one-half 
their regular rate for hours worked over eight in a day or 
eighty in a fourteen-day work period, whichever is the greater 
number of overtime hours. The following are completely exempt 
from the overtime provisions of the law: 

a. Any employee employed in a bona fide executive, 
administrative, or professional capacity. 

b. Any employee in 
earn more than two 
spend more than 
supervising two or 

technical and clerical 
hundred fifty dollars 
fifty percent of the 
more emp 1 oyee s. 

occupations who 
per week and 

employee•s time 

c. Any employee engaged in an agricultural occupation. 

d. Employees of shelters or other such related establishments 
whose primary responsibilities are to provide temporary 
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shelter, cr1s1s intervention, prevention, education, and 
fe 11 owshi p. 

e. Employees employed in domestic service who reside in the 
household in which they are employed. 

f. Straight commission salespersons in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week. 

5. A m1n1mum thirty-minute meal break must be provided to 
employees, if such is desired, in each shift exceeding five 
hours when there are two or more employees on duty. 
Collectively bargained agreements will prevail over this 
prov1s1on. Employees not allowed to leave the business 
location during the break period must be compensated at the 
regular rate of pay or provided with in-kind compensation, 
such as a meal, equal to or greater than the minimum wage. 

6. Mandatory meetings and training; standby time on the premises; 
or 11 on cal1 11 as in an engaged to wait manner, as when the 
employee is required to remain at a specified location, 
available to the employer at all times, and unable to carry 
out day-to-day activities available to the employee when not 
on call; and traveltime from jobsite to jobsite, or from 
business to jobsite, are times to be compensated at the 
regular rate of pay. 

7. Every employer must furnish to an employee each pay period a 
check stub or pay voucher which indicates hours worked, the 
rate of the pay, and required state and federal deductions . 

8 . An employer may require an employee to purchase uniforms if 
the cost of such uniform does not bring that employee•s wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

9. Vacation pay must be treated the same as wages after one year 
of employment and are due the same as other wages upon 
termination of employment. 

10. Tip pooling is allowed if fifty percent plus one of the 
employees request such. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. 

12. Any employee employed on a casual basis in domestic service 
employment to provide babysitting services is exempt from 
minimum wage and overtime provisions . 
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13. The reasonable cost or fair value of board, lodging, and other 
facilities customarily furnished by the employer for the 
employee's benefit may be considered part of the wages, up to 
a maximum of fifteen dollars per day and accompanied by a 
written agreement, if acceptance of facilities is voluntary on 
the part of the employee. 

14. An employer may not discharge, discipline, threaten, 
discriminate, or penalize an employee regarding the employee's 
compensation, conditions, location~ or privileges of 
employment because: 

a. The employee, in good faith, reports a 
suspected violation of any state or. federal 
governmental agency. 

violation or 
law to any 

b. The employee is requested by a governmental agency to 
participate in an investigation, hearing, or inquiry. 

c. The employee informs the employer that the employee is 
refusing an order to perform an activity that the employee 
knows violates any state or federal law. 

d. The employee has or may seek assistance of the department 
of labor pursuant to the provisions of North Dakota 
Century Code chapters 34-06 and 34-14. 

15. The department of labor shall use the common law test to 
determine whether or not an individual may be considered an 
independent contractor. (Subdivisions a and b of subsection 5 
of section 27-02-14-01.) 

16. When considering and determining when commissions should be 
paid to salespersons severed from employment, the department 
of labor will consider the entire employment relationship and 
history existing between the employer and employee, including 
the employer's previous practices under similar circumstances. 

History: Effective August 1, 1991; amended effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
law Implemented: NDCC 34-06-11, 34-06-12 
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CHAPTER 46-02-03 

46-02-03-02. Standards that apply. 

1. The North Dakota m1n1mum wage 
dollars and twenty-five cents per 
1991. 

sha 11 
hour 

be no less than four 
effective August 1, 

2. A tip credit of thirty-three percent may be allowed for tipped 
employees of any occupation. The employer may consider tips 
as part of wages, but such a wage credit must not exceed 
thirty-three percent of the minimum wage . The employer who 
elects to use the tip credit prov1s1on must inform the 
employee in advance and must be able to show that the employee 
receives at least the minimum wage when direct wages and the 
tip credit allowance are combined. Employees must retain all 
of their tips, except to the extent that they participate in a 
valid tip pooling or sharing arrangement. 

3. A training wage may be paid to employees seventeen years of 
age or younger at a rate of eighty-five percent of the minimum 
wage for sixty days or two hundred forty hours whichever comes 
first. No individual may be employed at the training wage, in 
any number of jobs, for more than a total of sixty days . An 
employee hired at the training wage may not displace an 
employee earning a regular rate of pay. 

4. Overtime must be paid at one and one-half times the regular 
rate of pay to any employee who works in excess of forty hours 
in any one week. Hospitals and residential care 
establishments may adopt, by agreement with the employees, a 
fourteen-day overtime period in lieu of the usual seven-day 
workweek, if the employees are paid at least time and one-half 
their regular rate for hours worked over eight in a day or 
eighty in a fourteen-day work period, whichever is the greater 
number of overtime hours. The following are completely exempt 
from the overtime provisions of the law: 

a. Any employee employed in a bona fide executive, 
administrative, or professional capacity. 

b. Any employee in 
earn more than two 
spend more than 
supervising two or 

technical and 
hundred fifty 
fifty percent 
more emp 1 oyees. 

clerical occupations who 
dollars per week and 
of the employee's time 

c. Any employee engaged in an agricultural occupation. 

d. Employees of shelters or other such related establishments 
whose primary responsibilities are to provide temporary 
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shelter, cr1s1s intervention, prevention, education~ and 
fellowship. 

e. Employees employed in domestic service who reside in the 
household in which they are employed. 

f. Straight commission salespersons in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week. 

5. A minimum thirty-minute meal break must be provided to 
employees, if such is desired, in each shift exceeding five 
hours when there are two or more employees on duty. 
Collectively bargained agreements will prevail over this 
prov1s1on. Employees not allowed to leave the business 
location during the break period must be compensated at the 
regular rate of pay or provided with in-kind compensation, 
such as a meal, equal to or greater than the minimum wage. 

6. Mandatory meetings and training; standby time on the premises; 
or "on call" as in an engaged to wait manner, as when the 
employee is required to remain at a specified location, 
available to the employer at all times, and unable to carry 
out day-to-day activities available to the employee when not 
on call; and traveltime from jobsite to jobsite, or from 
business to jobsite, are times to be compensated at the 
regular rate of pay. 

7. Every employer must furnish to an employee each pay period a 
check stub or pay voucher which indicates hours worked, the 
rate of pay, and required state and federal deductions. 

8. An employer may require an employee to purchase uniforms if 
the cost of such uniform does not bring that employee•s wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

9. Vacation pay must be treated the same as wages after one year 
of employment and are due the same as other wages upon 
termination of employment. 

10. Tip pooling is allowed if fifty percent plus one of the 
employees request such. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. 

12. Any employee employed on a casual basis in domestic service 
employment to provide babysitting services is exempt from 
minimum wage and overtime provisions. 
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13. The reasonable cost or fair value of board, lodging, and other 
facilities customarily furnished by the employer for the 
employee's benefit may be considered part of the wages, up to 
a maximum of fifteen dollars per day and accompanied by a 
written agreement, if acceptance of facilities is voluntary on 
the part of the employee. 

14. An employer may not discharge, discipline, threaten, 
discriminate, or penalize an employee regarding the employee's 
compensation, conditions, location, or privileges of 
employment because: 

a. The employee, in good faith, reports a 
suspected violation of any state or federal 
governmental agency. 

violation or 
law to any 

b. The employee is requested by a governmental agency to 
participate in an investigation, hearing, or inquiry. 

c. The employee informs the employer that the employee is 
refusing an order to perform an activity that the employee 
knows violates any state or federal law. 

d. The employee has or may seek assistance of the department of 
labor pursuant to the provisions of North Dakota Century Code 
chapters 34-06 and 34-14. 

15. The department of labor shall use the common law test to 
determine whether or not an individual may be considered an 
independent contractor. (Subdivisions a and b of subsection 5 
of section 27-02-14-01.) 

16. When considering and determining when commissions should be 
paid to salespersons severed from employment, the department 
of labor will consider the entire employment relationship and 
history existing between the employer and employee, including 
the employer's previous practices under similar circumstances. 

History: Effective August 1, 1991; amended effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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CHAPTER 46-02-04 

46-0Z-04-0Z. Standards that apply. 

1. The North Dakota minimum wage 
dollars and twenty-five cents per 
1991. 

shall 
hour 

be no less than four 
effective August 1, 

2. A tip credit of thirty-three percent may be allowed for tipped 
employees of any occupation. The employer may consider tips 
as part of wages, but such a wage credit must not exceed 
thirty-three percent of the minimum wage. The employer who 
elects to use the tip credit provision must inform the 
employee in advance and must be able to show that the employee 
receives at least the minimum wage when direct wages and the 
tip credit allowance are combined. Employees must retain all 
of their tips, except to the extent that they participate in a 
valid tip pooling or sharing arrangement. 

3. A training wage may be paid to employees seventeen years of 
age or younger at a rate of eighty-five percent of the minimum 
wage for sixty days or two hundred forty hours whichever comes 
first. No individual may be employed at the training wage, in 
any number of jobs, for more than a total of sixty days. An 
employee hired at the training wage may not displace an 
employee earning a regular rate of pay. 

4. Overtime must be paid at one and one-half times the regular 
rate of pay to any employees who work in excess of forty hours 
in any one week. Hospitals and residential care 
establishments may adopt, by agreement with the employees, a 
fourteen-day overtime period in lieu of the usual seven-day 
workweek, if the employees are paid at least time and one-half 
their regular rate for hours worked over eight in a day or 
eighty in a fourteen-day work period, whichever is the greater 
number of overtime hours. The following are completely exempt 
from the overtime provisions of the law: 

a. Any employee employed in a bona fide executive, 
administrative, or professional capacity. 

b. Any employee in technical and clerical occupations who 
earn more than two hundred fifty dollars per week and 
spend more than fifty percent of their time supervising 
two or more employees. 

c. Any employee engaged in an agricultural occupation. 

d. Employees of shelters or other such related establishments 
whose primary responsibilities are to provide temporary 
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shelter, cr1s1s intervention, prevention, education, and 
fellowship. 

e. Employees employed in domestic service who reside in the 
household in which they are employed. 

f. Straight commission salespersons in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week. 

5. A m1n1mum thirty-minute meal break must be provided to 
employees, if such is desired, in each shift exceeding five 
hours when there are two or more employees on duty. 
Collectively bargained agreements will prevail over this 
prov1s1on. Employees not allowed to leave the business 
location during the break period must be compensated at the 
regular rate of pay or provided with in-kind compensation, 
such as a meal, equal to or greater than the minimum wage. 

6. Mandatory meetings and training; standby time on the premises; 
or 11 on call 11 as in an engaged to wait manner, as when the 
employee is required to remain at a specified location, 
available to the employer at all times, and unable to carry 
out day-to-day activities available to the employee when not 
on call; and traveltime from jobsite to jobsite, or from 
business to jobsite, are times to be compensated at the 
regular rate of pay. 

7. Every employer must furnish to an employee each pay period a 
check stub or pay voucher which indicates hours worked, the 
rate of pay, and required state and federal deductions. 

8. An employer may require an employee to purchase uniforms if 
the cost of such uniform does not bring that employee's wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

9. Vacation pay must be treated the same as wages after one year 
of employment and are due the same as other wages upon 
termination of employment. 

10. Tip pooling is allowed if fifty percent plus one of the 
employees request such. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. 

12 . Any employee employed on a casual basis in domestic service 
employment to provide babysitting services is exempt from 
minimum wage and overtime provisions . 

363 



13. The reasonable cost or fair value of board, lodging, and other 
facilities customarily furnished by the employer for the 
employee's benefit may be considered part of the wages, up to 
a maximum of fifteen dollars per day and accompanied by a 
written agreement, if acceptance of facilities is voluntary on 
the part of the employee. 

14. An employer may not discharge, discipline, threaten, 
discriminate, or penalize an employee regarding the employee's 
compensation, conditions, location, or privileges of 
employment because: 

a. The employee, in good faith, reports a 
suspected violation of any state or. federal 
governmental agency. 

violation or 
law to any 

b. The employee is requested by a governmental agency to 
participate in an investigation, hearing, or inquiry. 

c. The employee informs the employer that the employee is 
refusing an order to perform an activity that the employee 
knows violates any state or federal law. 

d. The employee has or may seek assistance of the department 
of labor pursuant to the provisions of North Dakota 
Century Code chapters 34-06 and 34-14. 

15. The department of labor shall use the common law test to 
determine whether or not an individual may be considered an 
independent contractor. (Subdivisions a and b of subsection 5 
of section 27-02-14-01.) 

16. When considering and determining when commissions should be 
paid to salespersons severed from employment, the department 
of labor will consider the entire employment relationship and 
history existing between the employer and employee, including 
the employer 1s past practices under similar circumstances. 

History: Effective August 1, 1991; amended effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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CHAPTER 46-02-05 

46-02-05-02. Standards that apply. 

1. The North Dakota m1n1mum wage 
dollars and twenty-five cents per 
1991. 

shall 
hour 

be no less than four 
effective August 1 , 

2. A tip credit of thirty-three percent may be allowed for tipped 
employees of any occupation. The employer may consider tips 
as part of wages, but such a wage credit must not exceed 
thirty-three percent of the minimum wage. The employer who 
elects to use the tip credit provision must inform the 
employee in advance and must be able to show that the employee 
receives at least the minimum wage when direct wages and the 
tip credit allowance are combined. Employees must reta i n all 
of their tips, except to the extent that they participate in a 
valid tip pooling or sharing arrangement. 

3 . A training wage may be paid to employees seventeen years of 
age or younger at a rate of eighty-five percent of the minimum 
wage for sixty days or two hundred forty hours whichever comes 
first. No individual may be employed at the training wage , in 
any number of jobs, for more than a total of sixty days . An 
employee hired at the training wage may not displace an 
employee earning a regular rate of pay. 

4. Overtime must be paid at one and one-half times the regular 
rate of pay to any employees who work in excess of forty hours 
in any one week. Hospitals and res i dential care 
establishments may adopt, by agreement with the employees, a 
fourteen-day overtime period in lieu of the usual seven-day 
workweek, if the employees are paid at least time and one-ha l f 
their regular rate for hours worked over eight in a day or 
eighty in a fourteen-day work period, whichever is the greater 
number of overtime hours. The following are complete ly exempt 
from the overtime provisions of the law: 

a. Any employee employed in a bona fide executive , 
administrative, or professional capacity. 

b. Any employee in 
earn more than two 
spend more than 
supervising two or 

technical and 
hundred fifty 
fifty percent 
more employees. 

clerical occupations who 
dollars per week and 
of the emp l oyee's time 

c. Any employee engaged in an agricultural occupation. 

d. Employees of shelters or other such related establishments 
whose primary responsibilities are to provide temporary 
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shelter, cr1s1s intervention, prevention, education, and 
fellowship. 

e. Employees employed in domestic service who reside in the 
household in which they are employed. 

f. Straight commission salespersons in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week. 

5. A minimum thirty-minute meal break must be provided to 
employees, if such is desired, in each shift exceeding five 
hours when there are two or more employees on duty. 
Collectively bargained agreements will prevail over this 
provision. Employees not allowed to leave the business 
location during the break period must be compensated at the 
regular rate of pay or provided with in-kind compensation, 
such as a meal, equal to or greater than the minimum wage. 

6. Mandatory meetings and training; standby time on the premises; 
or "on call" as in an engaged to wait manner, as when the 
employee is required to remain at a specified location, 
available to the employer at all times, and unable to carry 
out day-to-day activities available to the employee when not 
on call; and traveltime from jobsite to jobsite, or from 
business to jobsite, are times to be compensated at the 
regular rate of pay. 

7. Every employer must furnish to an employee each pay period a 
check stub or pay voucher which indicates hours worked, the 
rate of pay, and required state and federal deductions. 

8. An employer may require an employee to purchase uniforms if 
the cost of such uniform does not bring that employee's wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

9. Vacation pay must be treated the same as wages after one year 
of employment and are due the same as other wages upon 
termination of employment. 

10. Tip pooling is allowed if fifty percent plus one of the 
employees request such. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. 

12. Any employee employed on a casual basis in domestic service 
employment to provide babysitting services is exempt from 
minimum wage and overtime provisions. 
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13. The reasonable cost or fair value of board, lodging, and other 
facilities customarily furnished by the employer for the 
employee's benefit may be considered part of the wages, up to 
a maximum of fifteen dollars per day and accompanied by a 
written agreement, if acceptance of facilities is voluntary on 
the part of the employee. 

14. An employer may not discharge, discipline, threaten, 
discriminate, or penalize an employee regarding the employee's 
compensation, conditions, location, or privileges of 
employment because: 

a. The employee, in good faith, reports a 
suspected violation of any state or federal 
governmental agency. 

violation or 
law to any 

b. The employee is requested by a governmental agency to 
participate in an investigation, hearing, or inquiry. 

c. The employee informs the employer that the employee is 
refusing an order to perform an activity that the employee 
knows violates any state or federal law. 

d. The employee has or may seek assistance of the department 
of labor pursuant to the prov1s1ons of North Dakota 
Century Code chapters 34-06 and 34-14. 

· 15. The department of labor shall use the common law test to 
determine whether or not an individual may be considered an 
independent contractor. (Subdivisions a and b of subsection 5 
of section 27-02-14-01.) 

16. When considering and determining when commissions should be 
paid to salespersons severed from employment, the department 
of labor will consider the entire employment relationship and 
history existing between the employer and employee, including 
the employer's previous practices under similar circumstances. 

History: Effective August 1, 1991; amended effective December 1, 1992 . 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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STAFF COMMENT: Chapter 46-02-06 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 46-02-06 
MOTOR CARRIER EXEMPTION FROM OVERTIME PAY PROVISIONS 

Section 
46-02-06-01 Motor Carrier Exemption From Overtime Pay 

Provisions 

46-02-06-01. Motor carrier exemption from overtime pay 
provisions. The overtime pay provisions of this article do not apply to 
any employee exempted by section 13(b)(l) of the Fair Labor Standards 
Act [29 U.S.C. 213(b)(l)] from section 7 of the Fair Labor Standards Act 
[29 U.S.C. 207), as applied to covered employees of motor common, 
contract, and private carriers specified by the Motor Carriers Act [49 
U.S.C. 3102]. These exemptions apply to the same occupations within the 
authority of the commissioner of labor as provided for in North Dakota 
Century Code chapter 34-06. 

History: Effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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STAFF COMMENT: Article 46-03 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
46-03-01 

Section 

ARTICLE 46-03 

CALCULATION OF A REGULAR RATE AND OVERTIME 

Calculation of a Regular Rate and Overtime 

CHAPTER 46-03-01 
Calculation of a Regular Rate and Overtime 

46-03-01-01 Formulas for Determining Regular Rate and Overtime 

46-03-01-01. Formulas for determining regular rate and overtime. 

1. Determining overtime from an hourly rate: 

Hourly rate x 1.5 =Overtime hourly rate of pay 

Overtime hourly Number of hours worked 
rate of pay x in excess of 40 = 

Amount of 
overtime due 

2. Determining hourly rate and overtime from monthly salary: 

Monthly salary x 12 = Weekly salary 
52 

Weekly salary = Rate per hour 
Total hours worked 
during that week 

To calculate overtime from this: 

Rate Number of hours worked Amount of 
per hour x 1/2 x in excess of 40 = overtime due 

3. Determining hourly rate and overtime for retail employees paid 
principally from commissions: 

Total compensation for one week 
Total hours worked for that same week = 

Regular rate 
of pay 

The employer is responsible to 
dollars and twenty-five cents per 
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employee either on a straight commission basis, or with a base 
hourly wage, or with an addition to the straight commission to 
equal the required four dollars and twenty-five cents. If the 
employer requires the employee to work more than forty hours 
in any given week the employer must pay the employee half the 
regular pay for all hours worked over forty if the employee is 
earning less than six dollars and thirty-eight cents per hour. 
If the employee earns six dollars and thirty-eight cents or 
more per hour the employer is not responsible for additional 
compensation over forty hours. 

4. Weighted average method of overtime: When an employee 
performs two jobs for the same employer, with each job having 
a different rate of pay, the method of computing overtime is 
as follows: 

Job 1: Rate of pay x Number of hours= Compensation 

Job 2: Rate of pay x Number of hours 
Total hours 

Total compensation = Average per hour 
Total hours 

= Compensation 
= Total compensation 

Average per hour 
1/2 

= Rate of overtime 

The rate of overtime multiplied by the number of overtime 
hours (hours in excess of 40) is the total overtime due. 

History: Effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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TITLE. 55 

Nursing Home Administrators, Board of Examiners 
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FEBRUARY 1993 

CHAPTER 55-02-01 

55-02-01-02. General definitions. In this article unless the 
subject matter or context requires otherwise: 

1. "Board" means the North Dakota state board of examiners for 
nursing home administrators. 

2. "General administrative charge of a North Dakota nursing home" 
means a nursing home administrator whose major responsibility 
is the complete operation of a nursing home. 

3. "Inactive license status" means the period, beginning on or 
after January 1, 1993, during which a duly licensed nursing 
home administrator has temporarily abandoned the practice of 
nursing home administration in the state of North Dakota. 

4. "Nursing home" means any institution or facility defined as 
such for licensing purpose under North Dakota state law or 
pursuant to the rules for nursing homes by the state 
department of health and consolidated laboratories, whether 
proprietary or nonprofit, including but not limited to nursing 
homes owned or administered by the state government or an 
agency or political subdivision thereof. 

5. "Nursing home administrator" means a person who administers, 
manages, supervises, or is in general administrative charge of 
a North Dakota nursing home. 

6. "Person" means an 
firm, corporation, 

individual and does not include the terms 
association, partnership, institution, 
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public body, joint stock association, or any other group of 
individuals. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-01, 43-34-09 

55-02-01-04. Board duties. The board sha±T haTe the~ and 
tesponsibility t-o~ Repea 1 ed effective February 1, 1993. 

+:- Be•elop, incpose• and enfotce standatds wh-±eh nnrst be met by 
individuals -±n OT"der t-o zeceite a license 1!"S' a llUtsing hcmre 
ad1ninisttatot. The standatds ~ be designed t-o eJtsnte t+nrl­
llUI si11g hcmre adaististt atoz s wi:-%+ be indio iduals w+ro are o-f 
good chatactet and are othetwise snitable and who-; by ltaining 
C"r' expez:zence -nt the £±eTd o£ iitstitational adsninislzatiott1 
are qualified -to~ as ilUtsiJtg hcmre adilistisltalozs. 

2-:- Develop and 1I]7'Pi:y- appzopz iate technics, includiJtg exa;ninatiota 
and investigatioJ&SJ £or deletnaiJting wltelhez an iJtdividual 
Jft'e'e't-s 'SUclt standatds. 

5-:-- rs-stte licenses ~ individuals detezmined, art-er application O"f 
'SUclt techJtics, t-o !lte"e't 'SttCh staJtdatds, and £or canse1 art-er 
due Ito lice 
pzeviously issued 

heatiJtg, 
by the 

"to :t:evoke 

board ±n 
sttspend 1 icettses 

indioidnal holding 'SUclt license ±s detetmiJted snbslantially t-o 
haTe failed t-o confot M t-o the t eqnit ement s o-f 'SUclt stand at ds. 

orr. Establish and e&TT"Y out ptocedntes designed t-o ensnte t+nrl­
individuals liceJtsed as nuzsing honre admisaislzalozs ,.,.rrr, 
dnt ing any pet iod t+rat ttrey ~ trS ~ comply w-ith the 
t eqnit eJNents o-f 'SttCh standat ds. 

5-:- Receive, investigate, and take apptoptiate action w-ith tespecl 
t'0'7 and includiJtg the zevocatioJt o-f a liceitse ±£ necessazy 
art-er due notice and heating and £or canse, any chatge or 
complaint f-iTed w-ith the board t-o the effect ~ any 

individnal licensed trS a nntsing trome administtatot ~ failed 
t-o comply w-ith the t eqnit eJNents o-f 'SttCh s landat ds. 

6-:- Condnct a continning 'S'tttdy and in\lestigation o-f lil1tsi11g hcmte-s 
and adsniJtistzatozs o£ iiuzsiJag hcmte-s witlain the state w-ith a 
~ i:'o the intpzovesnent o-f the standatds imposed £or the 
1 iceJtsiJtg o£ 'SUclt adntiJtis lt atoz s 
£or the enfotceme11t o-f 'SttCh 

and o-f pt ocednt es and nee thuds 
sla11datds w-ith tespect t-o 

admi11isltatots o-f lil1tsing homes who haTe been licensed trS 

$ttdr.-

T-:- Condnc t • or eattS"e t-o be condncted, otTe or 1lroT"e cont ses o-f 
iJtslzuction and ltainiJtg sufficiettl to lll"e"e"t the zeqaitetnettls 
o-f No-r-th Bakota Centnty 6ode chaptet lt3 31t, and~ make 
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pzoo%S10ils for "S"tl"dt coazses and t+re±r accessibility t-o 
1 e s ideJ tt s o-f i:tri:'S ~ a1rl e s s ±t: £-±m:ts timt 'Hrere are and 
approves a snfficiettt naanbez O"f couzses, w+r%ctr coazses are 
co11dacted by othexs Milhill ttr±s state . fn T±ett thexeof the 
board may appxolte coaxses co11dacted Mithin and Mithout i:tri:'S 
~ as sufficient to 1ft"e"e"'l' the edacalioat and lz aiitistg 
zeqaizetneitls o-f North Bakula Cenluzy €-ode cltaptez 43 34. 

General Authority: NBee 43 34 89 
Law Implemented: NBee 43 34 89 

55-02-01-05. B-oard oxga11izatioJt Duties of board of officers. 

1. The l7oaTd stnrH -el-eet £r-om ±t-s nteJnbership a chahpetsoJt, a 
riee chairpersoJt and a secretary lteasaxer' and stnrH adop't­
rttl-es to govetll ±t-s proceedings. Eaeh membex straH recei~te, 
as conrpeitsa lion for the membez 1 s sez vices, an amouttt agz eed 
t%p"'1'l by the board bttt not to exceed timt o-f o-ther ~ 
boazds. Ai-r aneanbers stnrH be allowed necessazJ lzavel 
expenses, 'd'S may be appz ooed by the boat d, w+r%ctr stnrH be 
pa)able 'in the 'S"dJii'e manner as tra~tel expenses o-f o-ther ~ 
officials. The board may employ and T-he the compensation and 
duties o-f JtecessatJ pexsoJtJtel to assist ±t: 'in the performance 
o-f ±t-s duties. 

~ The chairperson shall preside at all meetings of the board, 
and shall sign all official documents of the board, 'in~ 

2. In the absence of the chairperson, the vice chairperson shall 
preside at meetings, and perform all duties usually performed 
by the chairperson. 

3. fn additio11 to the duties imposed by -1-aw-; the The 
secretary-treasurer stnrH attend af-1- meetings o-f ttre boaxd, 
keep is responsible for keeping a full and complete record of 
the minutes of the meetings-t- notify the membexs o-f the board 
o-f the t-ime and pl-ac-e ~ for mee l i11g s o-f the boax d , and 
maintain, maintaining the records pertaining to licensees and 
registrants and this title, and 

seczetaz9 lzeasazet conduct tout ine 
cotz espostdestce for the boat d, stnrH ±s-stte af-1- 110 l ices -crf 
w&eeliJtgs and heazings, stnrH Jnnre custod:9 o-f af-1- books, 
xecords, and ptopexlJ o-f the board, and stnrH pexfoxm af-1-
dul ies pertaining to the office o-f sect e lax J lt easux ex . 

57 The seczelat9 lzeasuzez stnrH zeceive af-1- moJteys payable to 
the board and stnrH pay the 'S"d1ll'e to the ~ l x eas ax ex as 
pro~tided by Taw. and keep maintaining such financial records 
as are approved by the board and the fiscal authorities of the 
state . 
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History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-07, 43-34-09 
Law Implemented: NDCC 43-34-07, 43-34-09 

55-02-01-06. Schedulisag -rrf exatnistat iosts and z eexantiJtat iotas 
Administration of examinations. 

1. The board shall detezmine the subjects t:rf examination t:rf 
administer examinations to applicants for license licensure as 
a nursing home administrator, and the. The scope, content, 
and form-; and chazactez t:rf 'S'ttCh examinations wtr±ch in of any 
examination shall be the same for all candidates applicants . 

2. Examinations shall be held as often as deemed necessary but at 
least once a year, at such time and place as shall be 
designated by the board. The board shall give a fifteen-day 
notice prior to the holding of an examination. 

3. Following the ei-aS'e t:rf every examination, the qaestions 
sabwitted and the answezs Jll'ade thezeto by the applicant:. 
logethez W"±tit a zecozd slalistg -±n detail the zesult O"f the 
exaAiination A record of the examination for each candidate, 
applicant shall be kept by the board for a period of two 
years. These may he destzoyed at the end t:rf 'S'ttCh peziod. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-09 

55-02-01-07. Pzeexamination zeqaitements - Conditions pzecedent 
Requirements for licensure. No person, except an individual applying 
for licensure through endorsement, shall be admitted to or be permitted 
to take an examination for license as a nursing home administrator 
unless the person shall have first submitted evidence satisfactory to 
the board that the person: 

• 

1. h at i-e1rst eighteen years t:rf 'B'g'e'":" Has had at least three 
years' experience as a licensed nursing home administrator; or 

2. h t:rf good III'O'nl'i- chazactez. Has a baccalaureate degree in 
long-term care administration from an accredited college or 
university or has a baccalaureate degree from an accredited 
college or university with a minimum of one course in each of 
the following: management, finance, human resources, and 
gerontology. 

a-:- rs o-f $O'tt'l'l"d physical and mestl al I teal llt. 

~ Has an associate t:rf arts degzee 
se111estez hottr-s £rom a zegionally 
Ultiver sitg or t+rree years active 
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lieettsed aazsiitg ftome adsnittistzalor or as an 
adtninislxalot -±n a licensed long term eare facility. 

History: Amended effective July 1, 1979; February 1, 1993. 
General Authority: NDCC 43-34-08 
Law Implemented: NDCC 43-34-03 

assistant 

55-02-01-08. Application for examination. An applicant for 
examination and qualification for a license as a nursing home 
administrator shall make application thetefox in writing, on forms 
provided by the board, and shall furnish evidence satisfactory to the 
board that the applicant has met the pxeexaminalion licensure 
requirements as provided for -±n North Dakota Centuxy ~ chaplet ~ 
and in section 55-02-01-07. A candidate An applicant for examination 
shall submit '01t ~ supplied two cextificalions references from 
individuals at ~ twenty one ye-ars o-f 'Bg'e7 engaged in either 
business, professional, or religious work, who shall cextify to~ good 
1II'OTrl cltat act ex o-f ~ applicant speak, at a mini mum, to the app 1 i cant 1 s 
educational preparation or experience related to long-term care 
administration. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-03 

55-02-01-09. Conditional admissiott 
Disqualification Reexan•iitaliou. 

examiJaaliott 

1. The b-oard nray conditionally admit to examination for license 
1!'5 a nutsing howre adminislratox an applicant who 01t ~ dat-e 
o-f a scheduled exalhination ha-s not 'fttHy established ~ 
applicant•s qualifications, ±£ -±n the judgment o-f the boaxd, 
-it appeaxs that the applicant ±s othexwise qualified. Unless 
~ applicant submits satisfactoxy eoidence that ~ applicant 
now 1ll"e"e"ts ~ qaalificatioJts for exanainatioit wilJtiit tlritly 
days following the dat-e o-f 'SttC'h examination, ~ b-oard ~ 
notify ~ applicant that ~ applicant ±s not qualified for 
licensuze. 

~ An applicant for examination who has been disqualified shall 
be given written notification by the board of the applicant's 
disqualification and the reasons therefore and of the 
applicant's right to a hearing. 

57 2. An applicant for examination who has been disqualified may 
petition the board in writing within thirty days of 
notification of disqualification for a hearing and a review of 
the applicant's application in accordance with North Dakota 
Century Code chapter 28-32 . 
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~ 3. Where an An applicant for examination who has 
disqualified,.-the applicant may submit a new application 
qualification for examination, ptooided hoMeoet ttrat the. 
applicant shall be required to meet the requirements 
licensing as ~be licensure in force at the time of 
reapplication. 

been 
for 
The 
for 

such 

History: Amended effective February 1, 1993 . 
General Authority: NDCC 43-34-03 
Law Implemented: NDCC 43-34-03 

55-02-01-10. Sabjects examination Examination. 
appl icaJtt -fo-r a 1 icense as a nuz sing 
the zequizewaents -fo-r eligibilit~ -fo-r 

ITcmre adutiJtislzatoz, ~ 
exaJniJtat io1t 1!rS 'S'e"'t- forth -±n 

tneetiJtg 
section 

55 92 91 97, ~ be sabjected t"O a ct itical eoalaation by the b-oard t"O 

an anassembled ~ covet1ng edacation and past expetience and shaH 
saccessfallJ P'8'SS a Mtitten or 0'1.'"8'l- examination, or hath-; wh±ctt shaH 
inclade , but need m:rt be lintited t"07 the folloMing sabjects :-

1. Every applicant for a license as a nursing home administrator, 
except an individual applying for licensure through 
endorsement, must be required to pass an oral examination and 
a written national examination. 

2. The board shall use as a basis for the oral examination a 
written outline of the subject matter which may include : 

~a . Applicable standards of environmental health and safety~i 

~ b. Local health and safety regulations~i 

37 c. General administration~i 

~ d. Psychology of patient care~i 

57 e . Principles of medical care~i 

67 f . Persona l and social care~i 

~ g. Therapeutic and supportive care and services in long-term 
car~i 

&7 h. Departmental organization and management~; and 

97 i . Community interrelationships. 

3 . The board shall use the test provided by the national 
association of boards of examiners for nursing home 
administrators for the written examination. 

History: Amended effective February 1, 1993 . 
General Authority : NDCC 43-34-09 

.. 
378 



• 

Law Implemented: NDCC 43-34-03 

55-02-01-11. Grading examinations. &v-ery candidate -ff:tr a musing 
fToftre adtaiitislzaloz's license 'S'baH- be zeqaized t-o pa'S"S tire examhtalioJt 
-ff:tr tire license W'ith a grade o-f at %east seventy five percent. ~ board 
'SinrH- deleznaine a tnelltod o£ gzadi1tg eae+r section o-f tire exaJaittalioit 
separately, and 'S'baH- apop-ly ~ method uniforntly 'h7 aH candidates 
taking "t:inrt- examiiralion. rf tm 'O'r'a'% exanrinalion i:-s tt'S"ed-; totally or as 
p1l'rt o-f tire exataiJtalion ptocess, tire boazd, or tire exaJHinezs designated 
-ff:tr ~ puzpose, "ShaH- ttse as a bas±s -ff:tr tire 'O'r'a'% exaJttittatioJt a 
Ntitten prepared outline o-f subject matter. ~board "ShaH- designate 
Neighled values 'h7 tire subject mallet -ff:tr tire 'O'r'a'% examination. 

1. Grading must be pass or fail for the oral examination. 

2. The national scale score will be used to determine a passing 
point for the written examination. 

History: Amended effective July 1, 1981; June 1, 1983; February 1, 
1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-09 

55-02-01-12. Bourses o-f study Continuing education. 

1. The board i:n tire ttS""e t:rf ±t-s discLelioJaazy powezs W"iT% advise 
prospective applicants as 'h7 courses o-f study offered by 
associations, professional societies, or oxgastizalioJts -ff:tr tire 
puzpose 0'£ qualifyiJtg applicants for licensuze a-s truzsing hom-e 
admhtis lz a lots. JloME't' ez tire appl icanl "ShaH- 1TO"t constl ue ttri-s 
type o-f assistance as a guarantee -ff:tr qualifying for a 
license. Twenty-five hours of continuing education must be 
obtained each calendar year. A record of continuing education 
must be submitted with the application for renewal of license. 

t:- As a miitin;um, -±n order to •aiJttaiit cotapetettce -in tire f±e:l-d o-f 
nursing hom-e administration, tire board requites aH nursing 
hom-e administrators 'h7 attend classes 0'1' par licipate at 
insezvice wotkshops, seminazs, or conferences w+r±en nnry be 
tre±d -in North Dakota -ff:tr nursing ho1lre administrators. ~ 
&istiaua 't-i1tre -spent at t+rese classes o-r inset o ice wozkshops, 
seaaiJt&I s, or con fez ences ~ be tNestly fi"e trottrs per year-;-­
Tbe year 'SinrH- ran from December first through November 
thh lie tit. 

3-:- Classes taken at colleges 0'1' universities -in North Dakota 0'1' 

outside o-f North Dakota W"iT% meet 0'1' eottnt toNard sneeting tire 
tNenly five trottrs per year requirement. ~ board W"iT% advise 
tire licensees as -to w+r±en insetvice Morkshops, seJnntars, or 
conferences W"iT% be t ecogniz:ed by tire board as meeting 0'1' 

counting towazd meeti1tg ttri-s zeqttitemeJtl . 
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~ Ttre licensee strri-% maintaiJt a pezntaneJtl zeco1d i:n hottrs 
&Jntaally O"f classes at tesrded and paz l ic ipat iost at iszse1 vice 
Hot kshops, seaiszaz s 1 err cottfez estces. 

~ Ttre licensee strri-% sabmit a copy f:rf the licensee's annaal 
atteJtdance record to the seczetaxy tx:easazez o£ the board by 
Becembez fifteenth fTf eae+r year-:--

6-:- Ttre 1 icensee strri-% at tend classes, or paz tic ipate a-t- i1rsez vice 
woz ksltops, se•aistat s, or con fez ences a-t the 1 icensee J s own 
expetzse. 

r. The bo'A'rd w±H ttS-e -it-s disct e l ionat :v poMet s ±n t egat d t"O the 
zeliceJtsute o£ a pe:tson who has failed -t-o earn tMeJtty five 
h-our-s per tm1"n21ft and aTS"o may p tot ale h-our-s eat 11ed ±n excess o-f 
the tMeii l :v five hottrs per tm1"n21ft t eqait en1ent t"O sabseqaent 
yeats. 

2. Continuing education hours must be obtained from providers 
approved by the board. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-03 

55-02-01-13. Program 
pt 091 BIN o-f 

of study in 
study designed 

accredited 
t"O tra±n 

educational 
and qaalify institutions . 

applicaJtts -for licensuze as nazsistg IToftre administzatozs offered by 1!l1TY 
acctedited aJJioetsity or college strri-% ~ deemed acceptable and apptoved 
for~ patpose . Repealed effective February 1, 1993. 

General Authority : NBee ~3 34 99 
Law Implemented: N&ee 43 34 99 

55-02-01-14. Certification of program of 
financial participation. Irs ptovided t21'rder section 

study 
+%& f:rf 

for 
the 

federal 
United 

Stales Social Secat ity Act-; prograiRS f:rf study w±H ~ certified by the 
board ±n a mam1er consistent w±th the t eqait e111ents f:rf the federal 
goveriiment ±n order t"O qaalify -for federal financial participation . 
Repealed effective February 1, 1993. 

General Authority : N&ee 43 34 99 
Law Implemented: NBee 43 34 99 

• 

55-02-01-15. Licenses. 

1. An applicant for a license as a nursing home administrator who 
has successfully complied with the requirements of North 
Dakota Century Code chapter 43-34 and this article and has 
passed the exandJJalioii examinations provided for by the board 

380 



shall be issued a license on a form provided for that purpose 
by the board, certifying that such applicant has met the 
requirements of the laws and rules entitling the applicant to 
serve, act, practice, and otherwise hold oneself out as a duly 
licensed nursing home administrator. 

2. The board may, upon application, issue a provisional license 
to any individual who: 

a. Has sezved a-s a JtazsiJtg home adminisltatoz dutiJtg aH- trf 
-Hre calendaz year immediatelJ preceding July 1, ~ and 
Meets the requirements for examination set forth in 
section 55-02-01-07; 

b. Me-et-s -Hre standatds 
cit izestsltip, and 'S"'"t'1'Td 

telating to age7 g"'''"d chatactet, 
physical and mental health. Has a 

position as a nursing home bona fide offered 
administrator; 

c. Passes an oral examination; and 

d. Has never previously held a provisional license in North 
Dakota. 

3. It ptovisional license 'Shai± letminate midnight, June 38, ~ 
and 'Shai± be ca11C ele d and be o-f no -1-egrl £oree or effect 
theteaftet. llowevet 1 ±f prior to -Hre exphation o-f -Hre 
pto~isional license, -Hre ptovisional nutsing home 
adminisltatot 'Shai± mn.-e passed a qualifying examiJlation d'S 

xequized by -Hre boazd, a ilUtsing home adminislzato:r: license 
'Shai± be issued to -Hre individual. The provisional license is 
valid until the results of the next scheduled written 
examination are received by the board. 

~ It pto"isional license or extension theteof nray m:rt- be issued 
to any' pet son 1rfter J-une ~ ~ Any 1 icense issued by -Hre 
board ~ be sabscz ibed by -Hre chair pet sott and secz e lazy 
lteasutet o-f -Hre boatd. 

57 H -Hre board issues a ptovisional license to any' individual 
under -Hre ptooisions o-f subsection 2 there ~ be ptovided 
by -Hre sta-t-e duz i1 1g aH- o-f -Hre pet iod for wiTieh ~ 
pzovisiostal liceJtse zesnains i:n effect a pzogzatw of tzaiJtiug 
and iJtslzuction designed to enable aH- pzooisioJtal Jtazsing 
ho1ne adntiltistt at ox s ~ allaiJt -Hre educatioJtal qaalificaliolts 
neeessazy to assist S"a"C:'h applicant t-a qualify for liceJtsuze a-s 
a nuzsing tronre administtalot J-trl:y h ~ tluough midnight 
J-une~~ 

fr:- H -Hre board fim:l-s that ptogtams o-f ltaining and insltuction 
conducted withilt -Hre sta-t-e are m:rt- sufficieJtl in nuJiibex or 
contestl enable nuxsing home adndnisltalots to lft'e"e't: 
tequiten•ents established by North Bakula Cenluty ~ chaplet 
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~ and tiris atticle, tt nnry institute and conduct or 
at z &Jtge wrt+r otlae1 s t-o coJadact one or more S"tt'C'h pt ogz ams? and 
strai-% nrake ptov is ion ror t+rei:r accessibility to zesideJats o£ 
'ttri-s state. The board may appxove ptogt&JilS conducted withilt 
and withoat 'ttri-s S"t1rt-e !l"S safficient t-o ntee't edacation and 
tzaining teqaite11ents established by North Bakota Cenlaty e'O'de 
chaplet ~ and 'ttri-s atticle. For tiTe puzposes o£ 'ttri-s 
sabsection, tiTe board strai-% haTe tiTe authotity t-o teceive 
rands ±n a lft&Jthet consistent W"±ttr tiTe zequizements of tiTe 
fedet&} QOVEIJliilEJlt ±rr ord-er ror tiTe COUISES t--0' qttalify ror 
fedez al financial paz tic ipa l iott. 

7--:- An applicaJtt -to whom a pzovisional liceJtse tnrs been issued, 
and tiTe ptovisional license tnrs 11"''t exphed, strai-% sutzendet 
tiTe license t-o tiTe bo'd'r'd ttp01t issuance o£ a petmanent license, 
or tiTe applicant nn:rst submit satisfactoty affidavit t-o tiTe 
bo'd'r'd setting -forth tiTe teasons why tiTe license ±s 11"''t 
saz z eJtdez ed. 

&7 in tiTe ~ o£ tiTe death or otiTeT attexpected tettroval o£ a 
liceJtsed nuz sittg itowre admiitis lt atot 'from tiTe administz al:ot z s 
posilioJt, tiTe owttez, tiTe govetning b-o-dy; or otiTeT appzopriate 
aathozily o-f tiTe nazsi119 ~Tofte may desigttale an acting 
adntinish a tot t-o whoftt tiTe bo'd'r'd may ±sstte an emet gency 
license. Th-is emetgency license 'Shal± be -in -forc-e -for a 
pet iod 11"''t t-o exceed ninety days bttt may be t enewed ror an 
additional ninety days by tiTe bo'd'r'd ttp01t good e&ttS"e shown. 

History : Amended effective February 1, 1993 . 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-04 

• 

55-02-01-16. Registration and renewal of licenses. 

1. Every person who ·holds a valid license as a nursing home 
administrator issued by the board shall immediately upon 
issuance thereof be deemed registered with the board . The 
license shall expire on the thirty-first day of December in 
the year of its issuance, and shall be renewable annually upon 
payment of the license fee. The board, by November fifteenth 
of each year, will transmit application for renewal forms to 
all licensees whose licenses will expire on December 
thirty-first. 

2. Upon making an application for a renewal of license, the 
licensee shall pay an annual license fee or T±fty dollazs not 
to exceed the amount set forth in North Dakota Century COde 
sect i on 43-34-05. 

3. Upon receipt of the application for renewal, documentation of 
the continuing education hours required in section 55-02-01-12 
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and the license fee, the board shall issue a renewal license 
to the nursing home administrator. 

4. It iiUtsillg honTe adndllistrator tm"de-r 'the pro~isions o-f Norltr 
Bakota Ceiitury €'O'de sectioll 43 34 14 who -fa±i-5 to contply w±t+r 
'the pzovisioJts fTf tiTi-s section, and who co11tiJtues t-o pzaclice 
a-s a nursing honTe adulinislrator, riH m,. guilty o-f a c+a-s-s It 
1nisdemeanuz . 

5-:- It nursing h-onte admillistrator who has been dttly licensed -in 
tiTi-s -st-ate who-s-e 1 ice 11 s e 
suspended, and who-s-e 

stnrl± n-ot h1n-e been r eo oked or 
1 icense has exph ed because 'the 

administrator stnrl± h1n-e temporarily abandoned 'the practice o-f 
nursing honTe administration, or stnrl± h1n-e removed £rom 'the 
state, or fur~ ottrer reason, nray 'Up"Cm complying w±t+r 'the 
prooisions o-f tiTi-s section fur teneHal m,. reinstated 'Up"Cm 

filing w±th 'the b-oard an affidavit o-f ~ facts. 

The board 
licensing 
maintain 
be deemed 

shall maintain a register of all applications for 
of nursing home administrators. The board shall 
a complete file of such pertinent information as may 
necessary. 

7-:- AssistaJtce fur -Hre paz pose of pzocuz ing and adnainislez i119 
special exanthtaliolls fur xecipzocity pazposes nray be g±v-en by 

'the b-oard fur a -fee o-f thh ty five dollars fur e'1!C'h special 
examination taken. The individual applicant stnrl± bear -Hre 
cost fur tiTi-s seroices. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09, 43-34-10 
Law Implemented: NDCC 43-34-09, 43-34-10 

55-02-01-17. Refusal, suspension, and revocation of licenses. 
The board may suspend, revoke, or refuse to issue a license for a 
nursing home administrator, or may reprimand or otherwise discipline a 
licensee, or provisional licensee, after due notice and an opportunity 
to be heard at a formal hearing, upon substantial evidence that the 
applicant for license: 

1. Has violated any of the prov1s1ons of the law pertaining to 
the licensing of nursing home administrators or the rules and 
regulations of the board pertaining thereto; 

2. Has willfully or repeatedly violated any 
the law, rules, or regulations of the 
having jurisdiction of the operation and 
homes; 

of the prov1s1ons of 
licensing authority 
licensing of nursing 

3. Has practiced fraud, deceit, or misrepresentation in securing 
or procuring a nursing home administrator license; 
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4. i-s isteoatpelettl to engage 'in the practice or nux sing no.e 
adnthtistzatiost or -t-o aet as a Jtazshrg trowre adntinistzatoz, 

Has practiced 
administrator's 
administrator; 

fraud, deceit, or misrepresentation 
licensee•s capacity as a nursing 

in the 
home 

67 5. Has committed acts of misconduct in the operation of a nursing 
home under the administrator's licensee 1 s jurisdiction; 

7-:- -f-s a )tabilaal dtUitkatd. 

8-:- Ts addicted or dependent ttp"01t the ttS"e o-f morphine, opiUIW. 
cocaiJae, or c-t+rer drttgs xecognized as zesalting in tnt abnozntal 
effect, 

97 6. Has practiced without a license; 

+&7 7. Has wrongfully transferred or surrendered possession, either 
temporarily or permanently, the adminishatot's licensee•s 
license or certificate to any other person; 

T+7 8. Has been guilty of fraudulent, misleading, or deceptive 
advertising; 

Te7 9. Has falsely impersonated another licensee of a like or 
different name; 

~ 10. Has willfully failed to exercise true regard for the safety, 
health, and life of the patient resident; 

~ 11. Has willfully permitted unauthorized disclosure of information 
relating to a patient resident or the patient's resident 1 s 
records; or 

-t-5-7 12. Has willfully discriminated in respect to patients 
employees, or staff on account of race, religion, 
national origin. 

residents, 
color, or 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-09 

• 

55-02-01-18. Complaints and administrative hearing procedures. 

1. Any person, public officer, or association, or 
register a complaint against any a licensee or 
petmit. The complaint shall 6e in writing 
submitted to the board. 

the board, may 
holder o-f a 

and shall be 

2. The board may hold a preliminary hearing to determine whether 
a formal administrative hearing on the complaint is necessary . 

384 



• 

3. If the board decides that the complaint shall be heard, the 
proceedings shall be in accordance with North Dakota Century 
Code section 28-32-05. 

4. a. Upon the conclusion of the hearing, the board may 
the license of the accused, or suspend the license 
fixed period, or reprimand, or take such 
disciplinary action, or dismiss the charges. 

revoke 
for a 
other 

b. An order or suspension made by the board may contain such 
provisions as to reinstatement of the license as the board 
shall direct. 

c. The board, 
accordance 
28-32-14. 
provided in 

upon good 
with North 
Any appeal 
North Dakota 

. cause, may direct a rehearing in 
Dakota Century Code section 
shall be taken in the manner 
Century Code chapter 28-32. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 28-32-05 
Law Implemented: NDCC 43-34-09 

55-02-01-20. Reciprocity Endorsement. For xecipxocity 
endorsement purposes, the board will accept a passing grade of either 
the national board of examiners or a passing grade -from the pxofessional 
exanainatioJt sezvice i:n r±ett of the wtitten 'S'tc!rt-e exantinalion requited . 
lloweoex.. In addition the applicant for xecipxocity w±H- tt:H± b-e 
xequhed t-o take a Htitten endorsement must pay an application fee, 
satisfy the current education requirement, pass an oral examination on 

Norttt Bakota I egulations and the ora± inlet 0 iew e.<aminalion, and ho 1 d a 
currently valid license from the transferring state. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-12 

55-02-01-21. 
license status. 

Restoration and xeinstatement o-f licenses Inactive 
It 1 icense may b-e test ox ed by the board i:n ~ 

discretion upon sabmission o-f evidence satisfactory t-o the board that 
the applicant -for xestoxation o-f license mrs temoved the disability. 
tip-on application -for xestoxation o-f a license, the board may grant the 
applicant a formal heating. A nursing home administrator whose license 
has not been revoked or suspended may request inactive license status. 
While in inactive license status, the administrator must submit a 
renewal application and a license fee annually but the continuing 
education requirement as set forth in section 55-02-01-12 need not be 
met. A license will not be issued during the inactive license status 
period. A nursing home administrator must obtain twenty-five hours of 
continuing education hours prior to reactivating his or her license . An 
administrator who chooses inactive license status for a period in excess 
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of five consecutive years must pass an oral examination prior to 
reactivating a license. 

History: Amended effective February 1, 1993. 
General Authority: NDCC ~e 34 88 43-34-03, 43-34-09 
Law Implemented: NDCC 43-34-03, 43-34-09 

55-0Z-01-ZZ. Display of permits or licenses. ETery pexson 
licensed as a nuxsing h:cmre ad1ninishator 'SiTdi- display the license or 
peudt 'i:n: a conspicuous piaee 'i:n: the office or p%aee 0'£ business or 
employment 0'£ the licensee. Repealed effective February 1, 1993. 

General Authority: NBee ~3 34 89 
Law Implemented: NBee 43 3~ 89 

55-0Z-01-23. Duplicate licenses. tiPon xeceipt 0'£ satisfactory 
e~idence ~ a license or pexmit i'tas been: -1-crs-t-; mutilated, or 
destxoyed, ~ The board may issue, for a fee, a duplicate license or 
peudt upon written request by the licensee. 

History: Amended effective February 1, 1993. 
General Authority: NDCC 43-34-09 
Law Implemented: NDCC 43-34-09 
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TITLE 68 

Public School Education, Board of 
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DECEMBER 1992 

STAFF COMMENT: Article 68-02 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
68-02-01 

Section 
68-02-01-01 
68-02-01-02 
68-02-01-03 

ARTICLE 68-02 

RULES OF PROCEDURE 

Tuition Appeals - Rules of Procedure 

CHAPTER 68-02-01. 
TUITION APPEALS - RULES OF PROCEDURE 

Notice 
Testimony and Documentary Evidence 
Findings, Conclusions, and Order 

68-02-01-01. Notice. After receipt of a tuition appeal under 
subsection 1 of North Dakota Century Code section 15-40.2-05, the board 
will provide notice of the hearing to the parent or guardian who is 
applying for the payment of tuition and the involved school districts at 
least fifteen days prior to the time the hearing is to be held. The 
notice period may be shortened in case of an emergency or when agreed to 
by the involved parties. The notice will state that the board waives 
the application of the North Dakota Rules of Evidence to the hearing 
under subsection 1 of North Dakota Century Code section 28-32-06. 
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History: Effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 28-32-05(3)(b) 
Law Implemented: NDCC 15-40.2-05(1), 28-32-05(3)(b) 

68-02-01-02. Testimony and documentary evidence. At the hearing, 
the board will consider the findings of the three-member county 
committee, as well as any other relevant testimony and documentary 
evidence proffered relating to the factors outlined in subsection 1 of 
North Dakota Century Code section 15-40.2-05. The board waives the 
application of the North Dakota Rules of Evidence to its hearings on 
tuition appeals. 

History: Effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 28-32-05(3)(b) 
Law Implemented: NDCC 15-40.2-05(1), 28-32-05(3)(b), 28-32-06(1) 

68-0Z-01-03. Findings, conclusions, and order. Following the 
board's consideration of the record and the relevant evidence received 
at the hearing, the board will make findings of fact and conclusions of 
law with respect to the factors outlined in subsection 1 of North Dakota 
Century Code section 15-40.2-05, and issue an order regarding the 
payment of tuition. The order will be mailed by certified mail to all 
parties. 

History: Effective December 1, 1992. 
General Authority: NDCC 28-32-02(1), 28-32-05(3)(b) 
Law Implemented: NDCC 15-40.2-05(1), 28-32-05(3)(b) 
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TITLE 69 

Public Service Commission 
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JANUARY 1993 

CHAPTER 69-05.2-01 

69-05.2-01-01. Applicability of article. This article applies to 
any person conducting surface coal mining operations; and to all surface 
coal mining operations conducted after August 1, 1980, on lands from 
which the coal had not yet been removed and to any other lands subject 
to North Dakota Century Code chapter 38-14.1 or this article. 

1. This article does not apply to: 

a. The extraction of coal by a landowner for the landowner 1 s 
own noncommercial use from land owned or leased by the 
landowner. 

b. Coal removal for reclamation operations under North Dakota 
Century Code chapter 38-14.2. 

c. Coal extraction as an incidental part of federal, state, 
or local government-financed highway or other 
construction, except as provided by chapter 69-05.2-03. 

d. Coal extraction of two hundred fifty tons [226.80 metric 
tons] or less under a coal exploration permit issued by 
the office of the state geologist. 

2. The commission may on its own initiative and will, within a 
reasonable time of a request from any person who intends to 
conduct surface coal mining operations, make a written 
determination whether the operation is exempt under this 
section. The commission will give reasonable notice of the 
request to interested persons. Prior to the time a 
determination is made, any person may submit, and the 
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commission will consider, any relevant written information. A 
person requesting that an operation be declared exempt has the 
burden of establishing the exemption. If an exemption is 
reversed through subsequent administrative or judicial action, 
any person who, in good faith, has made a complete and 
accurate request for an exemption and relied upon the 
determination, may not be cited for violations which occurred 
prior to the date of the reversal. 

3. The commission may terminate its jurisdiction over the 
reclaimed site of a completed surface coal mining and 
reclamation operation, or increment of an operation, when it 
has released fully the related performance bond under the 
procedures of North Dakota Century Code.section 38-14.1-17 and 
chapter 69-05.2-12. 

4. The commission will reassert jurisdiction over a site if the 
bond release referred to in subsection 3 was based upon fraud, 
collusion, or misrepresentation of a material fact. 

History: Effective August 1, 1980; amended effective May 1, 1990~ 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-02, 38-14.1-10, 38-14.1-37 
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CHAPTER 69-05.2-05 

69-05.2-05-08. Permit applications - Permit term. 

1. A permit will be issued for a fixed term not to exceed five 
years except as provided in subsection 3. The permit area 
shall be no larger than a logical pit sequence and include 
lands used for activities incidental to coal extraction. Coal 
removal boundaries cannot go beyond those approved for the 
permit term without obtaining a revision under section 
69-05.2-11-02. 

2. Permitted acreage where m1n1ng and reclamation operations are 
not complete shall be successively renewed under section 
69-05.2-11-03 until final bond release. 

3. A term for a fixed period greater than five years may be 
approved if: 

a. The applicant needs a specified longer term and a larger 
permit area to make the showing necessary to obtain 
financing for equipment and opening the operation, and 
this need is verified, in writing, by the applicant's 
proposed financing source; and 

b. The application is accurate and complete for the specified 
longer term. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-12 
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69-05.2-08-01. 
resources information. 

CHAPTER 69-05.2-08 

Permit applications - Permit area - Environmental 

1. Each application must include a description of the premining 
environmental resources of the permit and adjacent areas that 
may be affected by mining. 

2. When the permit area contains a logical pit sequence where the 
coal removal area is larger than that needed for the initial 
five-year term, the applicant shall identify the size, 
sequence, and timing of mining individual coal removal 
subareas. 

3. Lands in the application must be described by metes and bounds 
or standard government land survey descriptions, except that 
government lots must be described only by metes and bounds. 

-4--:- !ftre application 1ll'tt'St contain a +~&&& plauimehic map. 
showing :-

a-:- !ftre boundaxies 'CTf the extended mining p:1:-an 'Zl1:"'eZr:" 

b-:- !ftre area bring cousideted :fO'r pexmit:. 

e-:- !ftre bouudaxies 'CTf previonsll' pexmitted areas. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-14 

69-05.2-08-02. 
requirements. 

Permit applications - Permit area - General map 

1. The application must include a 1:4,800 planimetric mine map, 
together with as many separate detail maps as necessary, to 
show: 

~ a. land boundaries and names of present surface and 
subsurface owners of record in the permit area and 
contiguous lands extending one-fourth mile [402.23 meters] 
from the permit boundary. 

~ b. The scale, date, location, company name, legal subdivision 
boundaries, and legend. 

57 c. The exact area being considered for permit. 
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lr-:- d. The locations and elevations 
collecting geologic, ground 
information. 

of drill ho 1 es used for 
wa~er, and overburden 

57 e. The location and current use of all buildings on and 
within one-half mile [804.67 meters] of the permit area. 

67 f. The location of surface and subsurface manmade features 
within, passing through, or passing over the permit area, 
including major electric transmission lines, pipelines, 
agricultural drainage tile fields, wells, roads, highways, 
and ra i1 roads. 

T7 ~ Each public road in or within one hundred feet [30.48 
meters] of the permit area. 

&7 h. Each public or private cemetery or Indian native American 
burial ground in or within one hundred feet [30.48 meters] 
of the permit area. 

97 i. Elevations and locations of monitoring stations used to 
gather environmental resource data for water quality and 
quantity, fish and wildlife, and air quality. 

~ ~ Location and extent of known underground mines, including 
openings to the surface within the permit and adjacent 
areas. 

~ k. Location and extent of existing or previously 
surface-mined areas within the permit and adjacent area. 

~ 1. Location and dimensions of existing areas of spoil, coal 
and noncoal waste disposal, dams, embankments, other 
impoundments, and water treatment and air pollution 
control facilities within the permit area. 

+37m. Location, and depth if available, of gas and oil wells 
within the permit area. 

~ n. The boundaries of any public park within or adjacent to 
the permit area. 

2. The a~~lication must contain a 1:24!000 ~lanimetric rna~ 

showing: 

a. The boundaries of the extended mining ~lan area. 

b. The area being considered for ~ermit. 

c. The boundaries of ~reviously ~ermitted areas. 

3. The a~~lication must include: 
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a. Fi ve-foot [1.52-meter] contour interval topographic maps 
of the permit area. 

b . An area slope map showing three percent intervals, unless 
otherwise approved by the commission. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
January 1, 1993. 
General Authority : NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-10. Permit applications - Permit area - Soil resources 
information . The applicant shall submit a soil survey for the permit 
ar ea consisting of a map and report prepared by a soil classifier as 
def i ned in subsection 28 of North Dakota Century Code section 
38-14.1-02 . 

1. The map must be at a 1:4,800 scale and show: 

a. The location and the vertical and lateral (areal) extent 
of the suitable plant growth material (topsoil) within the 
permit area that is considered best for topdressing the 
area to be reclaimed. Suitable p:hmt gxowth maletial 
considered best £-err lopdzessistg ±s based ttpOft an 
elecltical conductivity 'O"f i-es"S than two millindros per 

centimelet +Sa x ~ a sodium adsotplion ra+±o 'O"f ~ 
than -fotrr (exchangeable sodium percentage 'O"f -l-es-s tinm 
five); a fTee T±nre pezcettlage (calcia:a; cazboJJate 
equivalent> 'O"f -l-es-s than ten on medialft to -f-ine te.<luted 
soils• and an ozganic suallez percentage o-f one and~ 
h1rl:f o-r nrore (unless tiTis oxganic mallet petcentage ±s not 
available within ttre pezmit atea). The topsoil ±s 
notmally made up 'O"f ttre datk coloted sutface hotizon 
matexials. Suitable plant growth material considered best 
for topdressing is the noncalcareous surface horizon 
material that is dark colored due to organic staining, has 
an electrical conductivity of less than two mill i mhos per 

centimeter (EC x 103), a sodium adsorption ratio of less 
than four (exchangeable sodium percentage of less than 
five) and an organic matter percentage of one or more . 

b . The location and the vertical and lateral (areal) extent 
of the remaining suitable plant growth material (subsoil) 
within the permit area, based on electrical conductivity 
of the saturation extract of less than four millimhos per 
centimeter (EC x 103 ), and sodium adsorption ratios of 
less than ten (exchangeable sodium percentage of less than 
twelve) . 

c . The l ocation of any prime farmlands identified under 
section 69-05.2-08-09 . 
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2. The report must contain: 

a. The results of any chemical and physical analyses made to 
determine the properties of the suitable plant growth 
material . Textural analyses must be included for all 
samples taken. 

b. The description, classification, and interpretation for 
use of the soils and suitable plant growth material in the 
permit area. 

3. Laboratory analyses must be made by the methods and procedures 
in United States department of agriculture handbook 60, 
Diagnosis and Improvement of Saline and Alkali Soils, by the 
United States salinity laboratory staff, United States 
government printing office, Washington, D. C., or by other 
methods and procedures approved in writing by the commission. 

4. Prior to a soil classifier beginning work on the required soil 
survey, a meeting of the soil classifier, the operator, if the 
operator so desires, and the commission staff will be held for 
the purpose of discussing proposed techniques, procedures for 
sampling and analyses, and the area to be surveyed. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-12. Permit applications - Permit area -Topographic 
data. The applicant 'Sfndi: sabmit:-

r. Five foot £1 . 52 n1e Lex] contoax intex o al topogx aphic nravs 'Of 
tiTe pEZJRit ~ 

2-:-- An area 'S"%-ope 1ft11P shaMing ttrree pezceJtt iJttezvals, unless 
othexwise appxooed by ttre co11unissiou. Repealed effective 
January 1, 1993. 

Hi story: Effect he Aug as t +; ~ alhended effect io e dune +; ~ 
May+;~ 

General Authority: NB€€ 38 14.1 93 
Law Implemented: NBee 38 14 . 1 14, 38 14.1 15 

399 



CHAPTER 69-05.2-09 

69-05.2-09-09. Permit applications - Operation plans - Surface 
water management - Ponds, impoundments, banks, dams, embankments, and 
diversions. 

1. Each application must include a surface water management plan 
describing each water management structure intended to meet 
the requirements of chapter 69-05.2-16. Each plan must: 

a. Delineate the watershed boundaries within the permit and 
adjacent areas. 

b. Identify by watershed and delineate each m1n1ng activity 
along with an estimate of the affected area associated 
with each disturbance type. 

c. Identify the locations of ponds or water impoundments, 
whether temporary or permanent, and include a p%an 
containing: 

(1) The purpose of the structure. 

(2) The name and size in acres [hectares] 
watershed affecting the structure. 

of the 

(3) The runoff and peak discharge rates attributable to 
the storm or storms for which the structure is 
designed, including supporting calculations. The 
plan should specify baseflow if appropriate. 

(4) The estimated sediment yield of the contributing 
watershed, calculated according to subsection 2 of 
section 69-05.2-16-09, and sediment storage capacity 
of the structure. 

(5) Proposed structure operations and maintenance. 

(6) Preliminary plan view and cross section of the 
structure, to an appropriate scale, including 
anticipated spillway types and relative locations. 

(7) A certificate and schedule of dates that detailed 
design plans, as required in subsection 2, will be 
submi-tted to the commission, provided that: 

(a) Detailed design plans for structures scheduled 
for construction within the first year of the 
permit term must be submitted with the 
application. 
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(b) Detailed design plans for a structure must be 
approved by the commission prior to 
construction. 

(8) Other preliminary hydrologic and geologic information 
required to assess the hydrologic impact of the 
structure. 

d. Identify the location of all proposed diversions along 
with detailed design specifications, including maps, cross 
sections, and longitudinal profiles which illustrate 
existing ground surface and proposed grade of all stream 
channel diversions and other diversions to be constructed 
within the permit area to achieve compliance with sections 
69-05.2-16-06 and 69-05.2-16-07. 

e. Include a schedule of the approximate construction dates 
for each structure and, if appropriate, a timetable and 
plans to remove each structure . 

f. Identify the location 
processing waste disposal 
specifications to meet 
69-05.2-19-03. 

of proposed temporary coal 
areas, along with design 

the requirements in section 

g. Identify the location of proposed coal processing waste 
dams and embankments along with design specifications to 
meet the requirements in chapter 69-05 . 2-20 . The plan 
must include the results of a geotechnical investigation 
of each proposed coal dam or embankment foundation area, 
to determine the structural competence of the foundation 
which will support the proposed dam or embankment and the 
impounded material. The geotechnical investigation must 
be planned and supervised by an engineer or engineering 
geologist, as follows: 

(1) Determine the number, location, and depth of borings 
and test pits using current prudent engineering 
practice for the size of the dam or embankment, 
quantity of material to be impounded, and subsurface 
conditions. 

(2) Consider the character of the overburden , the 
proposed abutment sites, and any adverse geotechnica l 
conditions which may affect the particular dam, 
embankment, or reservoir site. 

(3) Identify springs, seepage, and ground water flow 
observed or anticipated during wet periods in the 
proposed dam or embankment area. 
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(4) Consider the possibility of mudflows 
landslides into the dam, embankment, or 
material. 

or other 
impounded 

h. Include a statement that the plan has been prepared by, or 
under the direction of, and certified by a qualified 
registered professional engineer or qualified registered 
land surveyor experienced in the design of impoundments. 
The plans must be certified as meeting the requirements of 
this article using current, prudent engineering practices 
and any design requirements established by the commission. 

2. The application must contain detailed design plans for each 
structure identified in subdivision c of subsection 1. These 
plans must: 

a. Meet all 
69-05.2-16-08, 
69-05.2-16-12. 

applicable requirements of sections 
69-05.2-16-09, 69-05.2-16-10, and 

b. Provide, at an appropriate scale, detailed dimensional 
drawings of the impounding structure including a plan view 
and cross sections of the length and width of the 
impounding structure, showing all zones, foundation 
improvements, drainage prov1s1ons, spillways, outlets, 
instrument locations, and slope protection. The plans 
must also show the measurement of the minimum vertical 
distance between the crest of the impounding structure and 
the reservoir surface at present and under design storm 
conditions, sediment or slurry level, water level, and 
other pertinent information. 

c. Include graphs showing elevation - area - capacity curves 
to the top of the embankment. 

d. Describe the spillway features and include stage discharge 
curves and calculations used in their determination. 

e. Include the computed minimum safety factor range for the 
slope stability of each impounding structure which meets 
or exceeds the criteria of subsection 17 of section 
69-05.2-16-09. 

f. Demonstrate that detention time criteria of section 
69-05.2-16-09 can be met, if applicable. 

g. Describe any geotechnical investigations, design, and 
construction requirements of the structure including 
compaction procedures and testing. 

h. Include additional information as necessary to enable the 
commission to completely evaluate the structure. 
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History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1, 1990; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14 . 1-14 

69-05.2-09-10. Permit applications - Operation plans - Surface 
mining near underground mining. The application must descxibe contain a 
description of measures needed to comply with section 69-05.2-13-06 if 
mining activities will occur within five hundred feet [152.04 meters] of 
an underground mine. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-11. Permit applications - Reclamation plans - General 
requirements. Each application must contain a reclamation plan for 
affected lands, showing how the applicant will comply with chapters 
69-05.2-13 through 69-05.2-26. The plan must, at a minimum, include: 

1. A discussion of how the scheduling of each reclamation phase 
meets the requirements for contemporaneous reclamation in 
subsection 14 of North Dakota Century Code section 38-14.1-24 
and section 69-05 . 2-21-01. 

2. A detailed reclamation cost estimate and supporting 
calculations. 

3. Postmining topographic and area slope maps drawn to the 
specifications in subsection 3 of section 69 es.2 ee 12 
69-05.2-08-02, and a plan for backfilling, soil stabilization, 
compacting, and grading. The plan must provide cross sections 
and volumetric calculations or other information to show the 
final topography can be achieved. 

4. A plan for the removal, reshaping, and final reclamation of 
each facility identified and discussed in this chapter. 

5. A plan for the removal, storage, and redistribut i on of 
suitable plant growth material and other suitable strata to 
meet the requirements of chapter 69-05.2-15 . This plan must 
provide the volumes, by ownership, of topsoil and subsoil 
available in all areas to be disturbed. These volumes must be 
determined from the soil survey required by section 
69-05.2-08-10. 

6. A revegetation plan to meet the requirements of chapter 
69-05.2-22. The plan must include: 

a. A revegetation schedule. 
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b. Seed and seedling species and amounts per acre [0.40 
hectare]. 

c. Planting and seeding methods. 

d. Mulching techniques. 

e. Irrigation, if appropriate, and any pest and disease 
control measures. 

f. General management plans until final bond release. 

g. Methods to determine the success of revegetation required 
in section 69-05.2-22-07. 

h. So±% A soil testing plan for evaluating the results of 
suitable plant growth material handling and reclamation 
procedures related to revegetation. 

7. Measures to ensure that all debris, toxic-forming materials, 
and materials constituting a fire hazard are disposed of in 
accordance with sections 69-05.2-19-04 and 69-05.2-21-03 and a 
description of the contingency plans developed to preclude 
their sustained combustion. 

8. A description, including appropriate cross sections and maps, 
of measures to manage mine openings, and to plug, case, or 
manage exploration holes, other boreholes, wells, and other 
openings within the permit area, under chapter 69-05.2-14. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; January 1, 1993. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-14 

69-05.2-09-17. Permit applications -Operation and reclamation 
plans - Fish and wildlife resources protection and enhancement plan. 

1. Each application must include a plan of how, to the extent 
possible using the best technology currently available, the 
operator will minimize disturbances and adverse impacts on 
fish and wildlife and related environmental values, including 
compliance with the Endangered Species Act, during surface 
coal mining and reclamation operations, and how enhancement of 
these resources will be achieved where practicable. The plan 
must: 

a. Be consistent with the requirements of 
69-05.2-13-08. 

section 

b. Apply, at a minimum, to species and habitats identified 
under section 69-05.2-08-15. 
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c. Include protective measures that will be used during 
active mining. The measures may include establishment of 
buffer zones, selective location and special design of 
haul roads and powerlines, and monitoring of surface water 
quality and quantity. 

d. Include enhancement measures that will be used during the 
reclamation phase to develop aquatic and terrestrial 
habitat. The measures may include restoration of streams 
and other wetlands, retention of ponds and impoundments, 
establishment of vegetation for wildlife food and cover, 
and replacement of perches and nest boxes. If the plan 
does not include enhancement measures, a statement must be 
given explaining why enhancement is not practicable. 

e. Include monitoring of selected indicator species to assess 
surface mining effects on fish and wildlife resources. 
The applicant shall consult with the commission and state 
game and fish department before selecting the indicator 
species. 

2. Within ten days of the request, the commission will provide 
the plan to the United States department of the interior, fish 
and wildlife service regional or field office for their 
review. 

5-;- The applicant maH report •nauagemeut pl-an resalts and dat-a 
derived fTo1ft the nwuitor iug p-l-an for the calendar year t"O the 
commission by eaeb Febi aaz y fifteestth. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-24 
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CHAPTER 69-05.2-11 

69-05.2-11-01. Review of approved permits. 

1. The commission will review each permit at midterm or every 
five years, whichever is more frequent. 

2. After permit review, the commission may require reasonable 
revision or modification to ensure compliance with North 
Dakota Century Code chapter 38-14.1 and this article. 

3. Copies of the commission's decision. will be sent to the 
permittee. 

4. Any required permit rev1s1on or modification is subject to 
review under North Dakota Century Code sections 38-14.1-30 and 
38-14.1-35. 

5. The commission will review under chapter 69-05.2-32 any permit 
it has reason to believe was improvidently issued. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-23 

69-05.2-11-02. Permit revisions. 

1. A permit revision is required: 

a. For changes from mining or reclamation methods approved in 
the permit. 

b. For new operations not specified and approved in the 
existing permit. 

c. When a new coal removal subarea of the existing permit 
area is proposed to be disturbed in accordance with the 
timing and sequence approved in the permit. The revision 
is considered a significant alteration to the mining and 
reclamation plan. 

d. For acreage changes proposed to add or delete lands to or 
from an existing permit area under subsection 2 or 6. 

e. When required under section 69-05.2-11-01. 

f. In order to continue operation after the cancellation or 
material reduction of the liability insurance policy, 
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performance bond, or other equivalent guarantee upon which 
the original permit was issued. 

g. When an extension is requested under subsection 3 of North 
Dakota Century Code section 38-14.1-12. 

2 . A permittee may request additional acreage [hectarage] if the 
commission considers the addition an incidental boundary 
change to the original permit area. This acreage [hectarage] 
will have the same term as the original permit. 

3. Revision applications must be filed and approved before the 
date the permittee expects to change operations or i nitiate 
operations not previously approved. 

4. A revision application must include: 

a. A narrative describing the proposed revision. 

b. Appropriate maps and legal descriptions, cross sections, 
graphs, construction details, procedures, revised 
reclamation plans, and other data which affirmatively 
demonstrate compliance with the applicable prov1s1ons of 
North Dakota Century Code sections 38-14.1-14, 38-14 . 1-16, 
and 38-14.1-24 and this article. 

5. The commission will review and issue a decision on each 
revision application according to the following: 

a. The commission will determine on the basis of the existing 
permit and the environmental resources of the permit area 
whether the proposed revision is a significant alteration 
or addition to the approved operations and reclamation 
plan. If the proposed rev1s1on is significant, the 
commission will notify the permittee in writing . The 
application A proposed revision found to be significant is 
subject to the notice, hearing, and procedural 
requirements of chapter 69-05.2-10 and North Dakota 
Century Code sections 38-14.1-18, 38-14.1-19, and 
38-14.1-20. Insignificant rev1s1ons are not subject to 
these notice, hearing, and procedural requirements. 

b. The commission will distribute copies of the application 
and supporting materials to the appropriate members of the 
advisory committee. Committee members shall forward their 
evaluation to the commission within twenty days of 
receipt. 

c. The commission will issue a decision on each significant 
application in accordance with the time periods and 
procedures in section 69-05 . 2-05-01 . The director of the 
commission's reclamation division will issue a decision on 
insignificant applications as soon as practicable. 
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d. No rev1s1on will be approved unless the permittee 
affirmatively demonstrates and written findings are made 
that all of the permit approval standards of subsection 6 
of section 69-05.2-10-03, section 69-05.2-10-04, and 
subsection 3 of North Dakota Century Code section 
38-14.1-21 are met. 

6. A permittee may file an application to withdraw any lands 
previously approved as a part of a permit area, except lands 
on which operations have commenced. The permittee shall 
demonstrate and certify that the proposed acreage [hectarage] 
to be deleted has not been affected by mining activities. 
Applications to delete undisturbed acreage [hectarage] are not 
subject to the public notice, procedural, and approval or 
denial standards of chapter 69-05.2-10 and North Dakota 
Century Code chapter 38-14.1. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-23 
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CHAPTER 69-05.2-12 

69-05.2-12-01. Performance bond - General requirements. 

1. Permit applicants shall submit an estimate of bond for the 
entire permit area or that area specified in subsection 5. 

2. The commission ~ will review the estimated bond amount, 
approve or modify the--required amount and notify the 
applicant. 

3. Liability on the bond~ must cover all surface coal m1n1ng 
and reclamation operations to be conducted within the legally 
described area attached to the bond. 

4. The applicant may file either the entire bond for the permit 
term or an incremental bond schedule and bond required for the 
first scheduled increment. Increments must be of sufficient 
size and configuration to provide for efficient reclamation 
operations should reclamation by the regulatory authority 
become necessary under section 69-05.2-12-18. 

5. When the permittee elects to increment the amount of the bond, 
the permittee shall: 

a. Furnish a legal description of each incremental area . 

b. Furnish a schedule when each increment will require bond. 

c. Furnish with the application the estimated costs for the 
commission to complete the reclamation plan for the 
initial increment. 

d. Provide the estimated cost to complete the reclamation 
plan for the next increment at least ninety days prior to 
the expected starting date of mining . 

6. The permittee will be notified of the commission's bond 
determination within thirty days of receipt of the permittee's 
reclamation cost estimate for the next bond increment. 

7. The permittee shall not disturb any aT'e1I"S Mithin the bond area 
prior to commission approval of the entire bond or incremental 
bond covering the area to be affected. 

8. Once surface coal mining operations have begun within the bond 
area, adequate bond coverage must be in effect at all times . 
Except as provided by subsection 3 of section 69-05.2-12-03 , 
operating without a bond is a violation of a perm i t condition. 
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9. The indemnity agreement for a collateral bond or self-bond 
must be executed according to the following: 

a. If a corporation or rural electric cooperative: 

(1) By two officers authorized to sign the agreement by a 
resolution of the board of directors, a copy of which 
must be provided; and 

(2) To the extent the history or assets of a parent 
organization are relied upon to make the required 
showings for a collateral bond or self-bond, by every 
parent organization at any tier. 

b. If a partnership, each general partner and each parent 
organization or principal investor. "Principal investor» 
or ''parent organization" means anyone with a ten percent 
or more beneficial ownership interest, directly or 
indirectly, in the applicant. 

c. If married, the permit applicant's spouse, if directly 
involved as part of the business on a regular basis or as 
an officer of the organization. 

10. The name of each person who signs the indemnity agreement must 
be typed or printed beneath the signature. The agreement is 
binding jointly and severally on all who execute it. 

History: Effective August 1, 1980; amended 
May 1, 1988; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-16 

69-05.2-12-05.1. 
applicant. 

Performance bond 

effective June 1, 1983; 

Self-bond of permit 

1. The commission may accept a self-bond if the following 
conditions are met: 

a. The applicant designates an agent for service of process 
in the state. 

b. The applicant has been in continuous operation as a 
business entity the five years preceding the application. 
The commission may allow a joint venture with less than 
five years of continuous operation if each member has been 
in continuous operation for the five years preceding the 
application. 

c. The applicant submits financial information in sufficient 
detail to show one of the following: 
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(1) The applicant has a current Moody's investors service 
or Standard and Poor's rating for iti most recent 
bond issuance of 11 A11 or higher. 

(2) The applicant has a tangible net worth of at least 
ten million dollars, a ratio of total liabilities to 
net worth of 2.5 or less, and a ratio of current 
assets to current liabilities of 1.2 or greater. 

(3) The applicant's fixed assets in the United States 
total at least twenty million dollars and the 
applicant has a ratio of total liabilities to net 
worth of 2.5 or less, and a ratio of current assets 
to current liabilities of 1.2 or greater. 

d. The applicant submits: 

(1) Financial statements for the last complete fiscal 
year audited by an independent certified public 
accountant, and a report containing the accountant's 
audit opinion or review opinion of the financial 
statements with no adverse opinion; and 

(2) Financial statements for 
current fiscal year and 
requested by the commission. 

completed quarters in the 
additional information 

e. ~~'iangible net worth" means net worth less intangibles. 

2. The commission may accept a written guarantee for an 
applicant's self-bond from any third-party guarantor, whenever 
the applicant meets the provisions of subdivisions a, b, and d 
of subsection 1 and the guarantor meets the provisions of 
subdivisions a, b, c, and d of subsection 1. The commission 
may require the applicant to submit information pertaining to 
the provisions of subdivision c of subsection 1 in order to 
determine the financial capabilities of the applicant. The 
written guarantee must provide that: 

a. If the applicant fails to complete the reclamation plan, 
the guarantor shall do so or the guarantor shall be liable 
under the indemnity agreement to provide to the commission 
funds, up to the bond amount, sufficient to complete the 
reclamation plan. 

b. The guarantee ~ must remain in force unless the 
guarantor sends notice of cancellation by certified mail 
to the applicant and to the commission at least ninety 
days in advance of the cancellation date, and the 
commission accepts the cancellation. 

c. The cancellation may be accepted by the commission if the 
applicant obtains suitable replacement bond before the 
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cancellation or if the covered lands have not been 
disturbed. 

3. The total amount of the outstanding and proposed self-bonds 
for surface coal mining and reclamation operations may not 
exceed twenty-five percent of the applicant•s or third-party 
guarantor•s tangible net worth in the United States. 

4. If the commission accepts a self-bond, an indemnity agreement 
executed by the applicant and any third-party guarantor must 
be submitted subject to the following: 

a. The indemnity agreement is executed according to 
subsections 9 and 10 of section 69-05.2-12-01. 

b. An affidavit is submitted certifying that such an 
agreement is valid under all applicable federal and state 
laws. 

c. The guarantor provides a copy of the corporate 
authorization demonstrating that it may guarantee the 
self-bond and execute the indemnity agreement. 

d. In the event of forfeiture, the applicant or third-party 
guarantor will complete the approved reclamation plan for 
the land in default or pay to the commission an amount 
necessary to complete the approved reclamation plan, not 
to exceed the bond amount. 

5. Self-bonded permittees and third-party guarantors shall submit 
an update of the information required under subdivisions c 
and d of subsection 1 within ninety days after the close of 
their fiscal years. 

6. If the financial conditions of the permittee or the 
third-party guarantor change so that the criteria of this 
section are not satisfied, the permittee shall notify the 
commission immediately and post an alternate bond in the same 
amount as the self-bond. If substitution is not made within 
thirty days, the commission may suspend the permit. If 
substitution is not made within ninety days, the commission 
shall suspend the permit and the operator shall cease surface 
mining activities and comply with section 69-05.2-13-11. 

History: Effective May 1, 1988; amended effective January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-16 

69-05.2-12-06. Performance bond - Replacement of bonds. 
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1. The commission may allow permittees to replace one form of 
bond with another, if the liability is transferred to the 
replacement bonds. 

2. Bonds ~ must remain in effect until the commission has 
approved replacement bonds. 

3. Bond replacement is not a release of bond. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-16 

69-05.2-12-07. Performance bond- Determination of bond amount. 

1. The amount of bond required is the estimated cost for the 
commission to perform the reclamation, restoration, and 
abatement work required. 

2. The amount of bond required for each bonded area~ will: 

a. Be determined by the commission; 

b. Depend upon the requirements of the approved permit and 
reclamation plan; 

c. Reflect the probable difficulty of reclamation considering 
topography, geology, hydrology, and revegetation 
potential; and 

d. Consider the estimated cost submitted by the permit 
applicant. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-16 

69-05.2-12-08. Performance bond - Adjustment of amount. 

1. The commission ~ will review each bond consistent with 
section 69-05.2-11-01 or--more frequently and notify the 
permittee of any proposed bond adjustment. 

2. The commission shaTt will reevaluate bonds with the standards 
in section 69-05.2-12-~ 

3. If the commission determines a bond adjustment is required, 
the permittee is entitled to an informal conference on the 
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adjustment under chapter 69-05.2-10 and North Dakota Century 
Code section 38-14.1-19. 

4. A permittee may request reduction of the required bond amount 
upon submission of evidence showing the permittee's operations 
or other circumstances will reduce the maximum estimated cost 
for the commission to complete reclamation. Bond reductions 
which involve undisturbed land or revision of the cost 
estimate of reclamation are not bond releases. A request for 
reduction in bond for reclamation work performed on disturbed 
areas is a request for bond release. 

History: Effective August 1, 1980; amended effective May 1, 1988i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-16 

69-05.2-12-11. Release of performance bond- Criteria for bond 
release. 

1. The commission ~ will not release any bond liability if 
the release would reduce the total remaining liability to less 
than that necessary for the commission to complete the 
required reclamation. 

2. Release of bond for any combination of release stages 
identified in subsection 7 of North Dakota Century Code 
section 38-14.1-17 requires compliance with the reclamation 
standards established for each individual bond release stage. 

History: Effective August 1, 1980; amended effective May 1, 1988i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-17 

69-05.2-12-12. 
application. 

Release of performance bond - Bond release 

1. The permittee may request the commission release all or part 
of a bond for lands disturbed after July 1, 1975, as follows: 

a. For lands disturbed between July 1, 1975, and June 30, 
1979, the application ~must comply with subsection 1 
of North Dakota Century Code section 38-14.1-17 and 
subsections 3 and 4 of this section. The criteria for 
release of all or part of the bond~ will be according 
to the reclamation requirements in effect~the time of 
the disturbance. 
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b. For lands disturbed after June 30, 1979, the application 
snarr must comply with the requirements of this section 
and section 69-05.2-12-11. 

2. The permittee may file bond release applications only at times 
and seasons that allow the commission to properly evaluate the 
completed reclamation operations. 

3. Within thirty days after filing a request for bond release, 
the permittee shall submit proof of the publication required 
by North Dakota Century Code section 38-14.1-17. The 
advertisement published must include the permittee's name. 

4. Lands for which the permittee requests bond release snarr must 
be legally described and delineated on maps of the permit 
area. 

5. When the permittee requests a partial release of bond after 
regrading under subdivision a of subsection 7 of North Dakota 
Century Code section 38-14.1-17, the application~ must, 
unless waived by the commission, include surface profiles--Qr 
topographic maps in accordance with section 69-05.2-21-06. 

6. When the permittee requests a partial release of bond after 
respreading suitable plant growth material under subdivision b 
of subsection 7 of North Dakota Century Code section 
38-14.1-17, the application~ must include the thickness 
of the respread first lift and second lift suitable plant 
growth materials. 

7. When the permittee requests a partial release of bond after 
vegetation has been established under subdivision c of 
subsection 7 of North Dakota Century Code section 38-14.1-17, 
the application~ must include: 

8. 

a. The data collected, analyses conducted, and a narrative 
demonstrating vegetation establishment as required by 
subsection 3 of section 69-05.2-22-07. 

b. Documentation that the lands to which the release would be 
applicable are not contributing suspended solids to 
streamflow or runoff outside the permit area in excess of 
the requirements set by section 69-05.2-16-04. 

c. A discussion of how the provisions of a plan approved by 
the commission for the sound future management of any 
permanent impoundment by the permittee or landowner have 
been implemented. 

When the permittee requests final bond release 
subdivision d of subsection 7 of North Dakota Century 
section 38-14.1-17, the application~ must include: 
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a. The data collected, 
detailing compliance 
69-05.2-22-07. 

analyses conducted, and a narrative 
with subsection 4 of section 

b. The history of initial and subsequent seedings and 
fertilization (including mixtures and rates), appropriate 
soil tests, supplemental irrigation, or other management 
practices employed. 

c. Documentation showing the reestablishment of essential 
hydrologic functions of alluvial valley floors. 

9. When the permittee requests release of bond for any 
combination of release stages detailed in subsection 7 of 
North Dakota Century Code section 38-14.1-17, the application 
~must contain all the information required at each bond 
release stage. 

10. Requests for a reduction in bond amount for reclamation work 
performed according to subsection 4 of section 69-05.2-12-08 
must include a detailed description of the work performed and 
a new reclamation cost estimate. 

11. The commission may request any additional information 
necessary to evaluate the bond release application. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-17 

69-05.2-12-14. Release of performance bond - Commission 
inspection - Time of release. 

1. The surface owner, agent, or lessee will be notified by the 
commission of the bond release inspection and may participate 
in the inspection. If requested by a person with an interest 
in the bond release, the commission may arrange with the 
permittee access to the permit area for that person to gather 
relevant information within the time specified by subsection 3 
of North Dakota Century Code section 38-14.1-17. 

2. The commission snarr will not release bond until the time to 
request a formal hearing has expired, or the commission has 
issued a final decision after a formal hearing. 

History: Effective August 1, 1980; amended effective May 1, 1988i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-17 
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69-05.2-12-16. Forfeiture of performance bond - Procedures. If 
forfeiture of the bond is required by section 69-05.2-12-18, the 
commission~ will: 

1. Send notice by certified mail to the permittee and any surety 
of the commission's final decision to require forfeiture of 
the bond, the reasons for forfeiture, and the amount to be 
forfeited. 

2. Advise the permittee and any surety of the permittee's right 
to request judicial review under North Dakota Century Code 
section 38-14.1-35. 

3. Proceed to collect on the bond. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-16, 38-14.1-30, 38-14.1-33, 38-14.1-35 
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CHAPTER 69-05.2-13 

69-05.2-13-06. Performance standards - General requirements -
Avoidance of underground mine areas. No satface Surface coal m1n1ng 
activities ~ may not be conducted closer than five hundred feet 
(152.40 meters] of an underground mine, unless the activities result in 
improved resource recovery, abatement of water pollution, or elimination 
of hazards to public health and safety. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-13-08. Performance standards - General requirements -
Protection of fish, wildlife, and related environmental values. 

1. The permittee shall affirmatively demonstrate how protection 
and enhancement of fish and wildlife resources will be 
achieved where practicable on the basis of information 
gathered and management plans developed under sections 
69-05.2-08-15 and 69-05.2-09-17. The applicant shall report 
management plan results and data derived from the monitoring 
plan for the calendar year to the commission by each February 
fifteenth. 

2. No surface m1n1ng activity may be conducted which is likely to 
jeopardize the continued existence of endangered or threatened 
species listed by the secretary of the United States 
department of the interior or which is likely to result in the 
destruction or adverse modification of designated critical 
habitats of those species in violation of the Endangered 
Species Act of 1973, as amended (16 U.S.C. 1531 et seq.]. The 
permittee shall promptly report to the commission the presence 
in the permit area of any state-listed or federally listed 
endangered or threatened species of which the permittee 
becomes aware. Upon notification, the commission will consult 
the United States fish and wildlife service, the state game 
and fish department, and the operator, and then decide 
whether, and under what conditions, the operator may proceed. 

3. The permittee shall promptly report to the commission the 
presence in the permit area of any bald or golden eagle, or 
bald or golden eagle nest or eggs, of which the permittee 
becomes aware. Upon notification, the commission will perform 
the consultation and decision process specified in 
subsection 2. 

4. The permittee shall ensure that the design and construction of 
electric powerlines and other transmission facilities used for 
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or incidental to activities on the permit area follow the 
guidelines in Environmental Criteria for Electric Transmission 
Systems (United States department of the interior, United 
States department of agriculture (1970)), or in alternative 
guidance manuals approved by the commission. Design and 
construction of distribution lines must follow REA bulletin 
61-10, Powerline Contacts by Eagles and Other Large Birds, or 
in alternative guidance manuals approved by the commission. 

5. The permittee shall, to the extent possible using the best 
technology currently available: 

a. Locate and operate haul and 
ponds, diversions, stockpiles, 
avoid or minimize impacts to 
species and their habitats and 
by state or federal law. 

access roads, sedimentation 
and other structures to 

important fish and wildlife 
to other species protected 

b. Create no new barrier in known and important wildlife 
migration routes. 

c. Fence, cover, or use other appropriate methods to exclude 
wildlife from ponds containing hazardous concentrations of 
toxic-forming materials. 

d. Reclaim, enhance where practicable, or avoid disturbance 
to habitats of unusually high value for fish and wildlife. 

e. Reclaim, enhance where practicable, or maintain natural 
riparian vegetation on the banks of streams, lakes, and 
other wetland areas. 

f. Afford protection to aquatic 
stream channels as required in 
reclaiming stream channels 
69-05.2-16-07. 

communities by avoiding 
section 69-05.2-16-20 or 
as required in section 

g. Not use pesticides in the area during surface mining and 
reclamation activities, unless specified in the operation 
and reclamation plan or approved by the commission on a 
case-by-case basis. 

h. To the extent possible prevent, control, and suppress 
range, forest, and coal fires not approved by the 
commission as part of a management plan. 

i. If fish and wildlife habitat is to be a primary or 
secondary postmining land use, the operator shall in 
addition to the requirements of chapter 69-05.2-22: 

(1) Select plant species to be used on reclaimed areas, 
based on the following criteria: 
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(a) Their proven nutritional value for fish and 
wildlife. 

(b) Their uses as cover for fish and wildlife. 

(c) Their ability to support and enhance fish and 
wildlife habitat after bond release. 

(2) Distribute plant groupings to max1m1ze benefits to 
fish and wildlife. Plants should be grouped and 
distributed in a manner which optimizes edge effect, 
cover, and other benefits for fish and wildlife. 

j. Where cropland is to be the postmining land use and where 
appropriate for wildlife and surface owner crop management 
practices, intersperse the fields with trees, hedges, or 
fence rows throughout the harvested area to break up large 
blocks of monoculture and to diversify habitat types for 
birds and other animals. Wetlands must be preserved when 
feasible or recreated consistent with the reclamation plan 
and the postmining land use. 

k. Where the primary land use is to be residential, public 
service, or industrial, intersperse reclaimed lands with 
greenbelts utilizing species of grass, shrubs, and trees 
useful as food and cover for -birds and small animals, 
unless the greenbelts are inconsistent with the approved 
postmining land use. 

History: Effective August 1, 1980; amended 
May 1, 1990; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-05.2-14 

69-05.2-14-02. Performance standards - Casing and sealing of 
drilled holes -Temporary. Each drill hole or borehole identified in 
the approved permit application to be used to monitor ground water 
conditions shall be temporarily sealed before use and protected during 
use by barricades, or fences, or other protective devices approved by 
the commission. These devices~ must be periodically inspected and 
maintained in good operating condition by the permittee or operator. 

History: Effective August 1, 1980; amended effective January 1, 1993. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-05.2-15 

69-05.2-15-02. 
material -Removal. 

Performance standards Suitable plant growth 

1. Timing. Suitable plant growth material must be removed after 
vegetative cover that would interfere with its use is cleared 
from the areas to be disturbed. To prevent suitable plant 
growth materials from becoming contaminated by other 
materials, all suitable plant growth materials to be saved 
must be separately removed and segregated as required by 
subsection 2 prior to any further surface disturbance. 

2. Materials to be removed and saved. 

a. The suitable plant growth materials, commonly referred to 
as topsoil (first lift suitable plant growth material) and 
subsoil (second lift suitable plant growth material) as 
identified by the soil survey required by section 
69-05.2-08-10 must be removed and segregated in two 
separate operations, unless otherwise approved by the 
commission. The removal and segregation 'O'f subsoil £rom 
an 1tt"e'a ~ no-t begirt 1:%JT'L-H: -the topsoil x etno\fal operation 
£o-r -t:+ra-e 1tt"e'a ha-s be-en completed and appx o'l?ed by -the 
cotn11dssion. The topsoil removal operation for an area 
must be completed and approved by the commission before 
subsoil removal begins or before any other disturbances 
occur in that area. If use of other suitable strata is 
approved as a supplement to suitable plant growth 
material, all such materials to be saved must be removed 
and segregated. Further disturbances which significantly 
alter an area must not begin until the subsoil or and 
other suitable strata removal operations for that area 
have been completed and approved by the commission. 

b. (1) All topsoil must be 
disturbed, except in 
subsection 4. 

removed from all areas to be 
situations as provided by 

(2) Sufficient subsoil 
be disturbed to 

must be removed from all areas to 
satisfy the redistribution 

requirements of subsection 4 of section 
69-05.2-15-04. 

3. Materials to be removed in shallow suitable plant growth 
material situations. If the thickness of suitable plant 
growth materials averages less than six inches [15.24 
centimeters], the commission may specify other suitable strata 
to be removed and treated as suitable plant growth material. 
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4. Suitable plant growth material removal will not be required 
for minor disturbances which occur at the site of small 
structures, such as power poles, signs, or fence lines. 

5. Suitable plant growth material supplements and substitutes. 

a. Topsoil supplements. Selected subsoil or other suitable 
strata may be used as a supplement to topsoil if the 
permittee or operator demonstrates that the resulting soil 
medium is equal to or more suitable for sustaining 
vegetation than the available topsoil. This demonstration 
must include the vertical and areal extent of supplemental 
materials and determinations of pH, electrical 
conductivity, sodium adsorption ratio, percent coarse 
fragments, percent organic matter, texture, and other 
chemical or physical analyses as required by the 
commission. The operator may be required by the 
commission to include the results of any field trials or 
greenhouse tests to demonstrate the feasibility of using a 
mixture of such materials. The permittee or operator 
shall also demonstrate that the resulting medium is the 
best available soil medium in the permit area to support 
revegetation. 

b. Subsoil supplements. The permittee or operator may be 
required to use other suitable strata to supplement 
subsoil materials if the commission determines additional 
suitable materials for spreading over affected areas are 
necessary to meet the redistribution requirements of 
subdivision a of subsection 4 of section 69-05.2-15-04, 
provided other suitable strata are available. Samples of 
the strata to be saved must be taken at sufficient 
locations to determine the areal extent of the suitable 
strata. The sampling locations must be approved by the 
commission. Chemical and physical analyses of the samples 
taken must include pH, electrical conductivity, sodium 
adsorption ratio, and textural analysis as required by the 
commission. 

c. Subsoil substitutes. Selected overburden materials may be 
substituted for subsoil if the operator demonstrates to 
the commission that the resulting soil medium is equal to 
or more suitable than the available subsoil for sustaining 
vegetation. Overburden sampling and chemical and physical 
analyses must be provided by the operator as required by 
the commission. 

d. Supplemental and substitute materials must be removed, 
segregated, and redistributed according to the applicable 
requirements for suitable plant growth material in this 
chapter. 
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History: Effective August 1, 1980; amended effective June 1, 1983; 
January 1, 1987; May 1, 1990; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-05.2-16 

69-05.2-16-04. Performance standards - Hydrologic balance -Water 
quality standards and effluent limitations. 

1. The operator shall comply with the following water quality 
standards and effluent limitations: 

a. All surface drainage from the disturbed area, including 
disturbed areas that have been graded, seeded, or planted, 
must be passed through a sedimentation pond, a series of 
sedimentation ponds, or other treatment facility before 
leaving the permit area. 

b. Sedimentation ponds and other treatment facilities must be 
maintained until removal is authorized by the commission 
and the disturbed area has been stabilized and 
revegetated. The structure may not be removed sooner than 
two years after the last augmented seeding unless the last 
augmented seeding is a supplemental seeding into an 
established vegetation stand that is effectively 
controlling erosion. 

c. The commission may grant exemptions from these 
requirements only when: 

(1) The disturbed drainage area within the total 
disturbed area is small; and 

(2) The permittee or operator demonstrates that 
sedimentation ponds and treatment facilities are not 
necessary for drainage from the disturbed drainage 
areas to meet the effluent limitations referenced in 
subdivision g and the applicable state water quality 
standards for downstream receiving waters. 

d. For the purposes of this chapter only, 11 di sturbed area 11 

shall not include areas in which only diversion ditches, 
sedimentation ponds, or roads are installed in accordance 
with this article and the upstream area is not otherwise 
disturbed by the operator. 

e. Sedimentation ponds must be constructed according to the 
plans in the approved permit before beginning surface 
mining activities in the drainage area to be affected. 

f. Mixed drainage from disturbed and undisturbed land must 
meet effluent limitations before it leaves the permit 
area. 
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g. Discharges of water from areas disturbed by surface m1n1ng 
activities must comply with all applicable state laws and 
rules and with the state department of health and 
consolidated laboratories effluent limitations ~ 
authorized by North Dakota Century Code chapter 61-28. 

2. Adequate facilities must be installed, operated, and 
maintained to treat any water discharged from the disturbed 
area so that it complies with all state laws and rules and the 
effluent limitations of this section. 

History: Effective August 1, 1980; amended effective September 1, 1984; 
January 1, 1987; May 1, 1990; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-06. Performance standards - Hydrologic balance -
Diversion of overland flow. Overland flow, including flow through 
litter, shallow ground water flow from undisturbed areas, and flow in 
ephemeral streams, may be diverted from disturbed areas by temporary or 
permanent diversions, if required or approved by the commission. The 
following requirements must be met for diversions and collection drains 
used to transport water into treatment facilities and for diversions of 
overland and shallow ground water flow and ephemeral streams: 

1. Temporary diversions must be constructed to pass safely the 
peak runoff from a ten-year, twenty-four-hour precipitation 
event, or a larger event as specified by the commission. A 
two-year recurrence interval may be used for designing 
collection drains used to transport water into treatment 
facilities if: 

a. The diversion will be used for less than one year; or 

b. The commission determines that the design integrity of the 
water management plan is maintained during a ten-year, 
twenty-four-hour design storm. 

2. Permanent diversions must be constructed to pass safely the 
peak runoff from a ten-year, twenty-four-hour precipitation 
event; however, where necessary to protect fills and property 
and to avoid danger to public health and safety, permanent 
diversions must be constructed to pass safely the peak runoff 
from a one-hundred year, twenty-four-hour precipitation event, 
or a larger event as specified by the commission. Permanent 
diversions must be constructed with gently sloping banks 
stabilized by vegetation. Asphalt, concrete, or other similar 
linings must may be used only when approved by the commission 
to prevent seepage or to provide stability. 

3. Diversions must be 
prevent additional 

designed, constructed, and maintained to 
contributions of suspended solids to 
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streamflow and to runoff outside the permit area to the extent 
possible using the best technology currently available. 
Appropriate sediment control measures for these diversions may 
include maintenance of appropriate gradients, channel lining, 
revegetation, roughness structures, and detention basins. 

4. No diversion shall be located to increase the potential for 
landslides. No diversion shall be constructed on existing 
landslides, unless approved by the commission. 

5. When no longer needed, each temporary diversion must be 
removed and the affected land reclaimed. The operator shall 
reestablish ephemeral stream channels to a longitudinal 
profile and cross section that approximate premining channel 
characteristics. 

6. Diversion design must incorporate the following: 

a. Design channel lining using standard engineering practices 
to pass safely the design velocities. 

b. Freeboard must be no less than three-tenths of a foot 
[9.14 centimeters]. Design freeboard may be increased 
where the area protected is a critical area as determined 
by the commission. 

c. Protection for transition of flows and for critical areas 
such as swales and curves. 

d. Install energy dissipaters when necessary at discharge 
points, where diversions intersect with natural streams 
and exit velocity of the diversion ditch flow is greater 
than that of the receiving stream. 

e. Dispose of excess excavated material not necessary for 
diversion channel geometry or channel regrading according 
to chapter 69-05.2-18. 

f. Handle suitable plant growth material in compliance with 
chapter 69-05.2-15. 

7. Diversions may not be constructed or operated to divert water 
into underground mines or an abandoned surface mine without 
commission approval under section 69-05.2-16-18. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-12. Performance standards - Hydrologic balance 
Permanent and temporary impoundments. 
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1. In addition to the standards for permanent impoundments in 
subsection 7 of North Dakota Century Code section 38-14.1-24, 
the design, construction, and maintenance of structures in 
which water is impounded by a dam must utilize the best 
technology currently available and meet the requirements of 
subsections 9 through 21 of section 69-05.2-16-09 and the 
North Dakota Dam Design Handbook. 

2. Temporary impoundments in which the water is impounded by a 
dam must meet the requirements of subsections 9 through 22 of 
section 69-05.2-16-09. 

3. Excavations that will impound water during or after the mining 
operation must have stable perimeter slopes not steeper than 
1v:2h. Slopes must be designed to be stable, even if flatter 
side slopes are required. Where surface runoff enters the 
impoundment area, the side slope must be protected against 
erosion. 

4. All dams and embankments must be routinely maintained during 
mining operations. Vegetative growth ~ must be cut where 
necessary to facilitate inspection and repairs. Ditches and 
spillways must be cleaned. Any combustible material present 
on the surface, other than material such as mulch or dry 
vegetation used for surface stability, must be removed and all 
other appropriate maintenance procedures followed. 

5. If any examination or inspection discloses a potential hazard, 
the operator shall promptly inform the commission of the 
findings and the emergency procedures for public protection 
and remedial action. If adequate procedures cannot be 
formulated or implemented, the commission must be notified 
immediately. The commission will then notify the appropriate 
agencies that other emergency procedures are required to 
protect the public. 

History: Effective August 1, 1980; amended effective May 1, 1990; 
May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

428 



69-05.2-22-07. 
for success. 

CHAPTER 69-05.2-22 

Performance standards - Revegetation - Standards 

1. Success of revegetation must be measured by using 
statistically valid techniques approved by the commission. 
Comparison of ground cover and productivity may be made on the 
basis of reference areas, through the use of standards in 
technical guides published by the United States department of 
agriculture, or through the use of other approved standards. 
If reference areas are used, the management of the reference 
area during the responsibility period required in subsection 2 
must be comparable to that required for the approved 
postmining land use of the permit area. If standards are 
used, they must be approved by the commission and the office 
of surface mining reclamation and enforcement. Approved 
standards are contained in the commission's Standards for 
Evaluation of Revegetation Success and Recommended Procedures 
for Pre- and Postmining Vegetation Assessments. 

2. The period of responsibility under the performance bond 
requirements of section 69-05.2-12-09 will begin following 
augmented seeding, planting, fertilization, irrigation, or 
other work, except for cropland and prime farmland where the 
period of responsibility begins at the date of initial 
planting of the crop being grown or a precropland mixture of 
grasses and legumes, and must continue for not less than ten 
years. 

3. Vegetation establishment, for the purpose of the third stage 
bond release provided for in subdivision c of subsection 7 of 
North Dakota Century Code section 38-14.1-17, will be 
determined for each postmining land use according to the 
following procedures: 

a. For native grassland, tame pastureland, and fish and 
wildlife habitat where the vegetation type is grassland, 
ground cover on the permit area must be equal to or 
greater than that of the approved reference area or 
standard with ninety percent statistical confidence. All 
species used in determining ground cover must be perennial 
species not detrimental to the approved postmining land 
use. 

b. For cropland, vegetation will be considered established 
after the successful seeding of the crop being grown or a 
precropland mixture of grasses and legumes. 

c. For prime farmland, productivity on the permit area must 
be equal to or greater than that of the approved reference 
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area or standard with 
confidence. 

ninety percent statistical 

d. For woodland, shelterbelts, and fish and wildlife habitat 
where the vegetation type is woodland, the number of trees 
and shrubs must be equal to or greater than the approved 
standard. Understory growth must be controlled. Erosion 
must be adequately controlled by mulch or site 
characteristics. 

e. For fish and wildlife habitat where the vegetation type is 
wetland, the basin must exhibit the capacity to hold water 
and support wetland vegetation. Ground cover of the 
contiguous areas must be adequate to control erosion. 

4. The success of revegetation on the permit area at the time of 
final bond release must be determined for each postmining land 
use according to the following: 

a. For native grassland, the following must be achieved for 
the last two consecutive years of the responsibility 
period: 

(1) Ground cover and productivity of the permit area must 
be equal to or greater than that of the approved 
reference area or standard with ninety percent 
statistical confidence; and 

(2) Diversity, seasonality, and permanence of the 
vegetation of the permit area must be equivalent to 
that of the approved standard. 

b. For tame pastureland, ground cover and productivity of the 
permit area must be equal to or greater than that of the 
approved standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

c. For cropland, crop production from the permit area must be 
equal to or greater than that of the approved reference 
area or standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

d. For prime farmlands, crop production from the permit area 
must be equal to or greater than that of the approved 
reference area or standard with ninety percent statistical 
confidence for the last three consecutive growing seasons 
of the responsibility period. 

e. For woodlands and fish and wildlife habitat where the 
vegetation type is woodland, the following must be 
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achieved during. the last two consecutive years of the 
responsibility period: 

(1) The number of woody plants established on the permit 
area must be equal to or greater than the number of 
live woody plants of the same life form of the 
approved standard with ninety percent statistical 
confidence. Trees, shrubs, half-shrubs, root crowns, 
or root sprouts used in determining success of 
stocking must meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 

(c) At least eighty percent of those counted must 
have been in place at least six years. 

(2) The ground cover must be equal to or greater than 
ninety percent of the ground cover of the approved 
standard with ninety percent statistical confidence 
and must be adequate to control erosion; and 

(3) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation on the permit area must be 
evaluated on the basis of species stocked and 
expected survival and reproduction rates. 

f. For shelterbelts, the following must be achieved during 
the last two consecutive years of the responsibility 
period: 

(1) Trees, shrubs, half-shrubs, root crowns, or root 
sprouts used in determining success of stocking must 
meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 

(c) At least eighty percent of those counted must 
have been in place at least six years. 

(2) Shelterbelt density and vigor must be equal to or 
greater than that of the approved standard; and 

(3) Erosion must be adequately controlled. 

g. For fish and wildlife habitat, where the vegetation type 
is wetland, vegetation zones and dominant species must be 
equal to those of the approved standard the last two 
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consecutive years of the responsibility period. In 
addition, wetland permanence and water quality must meet 
approved standards. 

h. For fish and wildlife habitat, where the vegetation type 
is grassland, the following must be achieved during the 
last two consecutive years of the responsibility period: 

(1) Ground cover must be equal to or greater than that of 
the approved standard with ninety percent statistical 
confidence and must be adequate to control erosion. 

(2) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation must meet the approved 
standard. 

i. For previously mined areas that were not reclaimed to the 
requirements of this chapter, any reclamation requirements 
in effect when the areas were mined must be met. In 
addition, the ground cover of living plants may not be 
less than can be supported by the best available plant 
growth material in the reaffected area, nor less than the 
ground cover existing before redisturbance. Adequate 
measures must be in place to control erosion as approved 
by the commission. 

j. For areas to be developed for recreation, water areas, 
residential, or industrial and commercial uses within two 
years after the completion of grading or soil replacement, 
the ground cover of living plants on these areas may not 
be less than required to control erosion. 

5. Throughout the liability period the permittee shall: 

a. Maintain any necessary fences and use proper management 
practices; and 

b. Conduct periodic measurements of vegetation, soils, and 
water prescribed or approved by the commission. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-05.2-25 

69-05.2-25-03. Performance standards -Alluvial valley floors -
Monitoring. 

1. An environmental monitoring system must be installed, 
maintained, and operated by the permittee on all alluvial 
valley floors during operations and continued until all bonds 
are released. The monitoring system must provide sufficient 
information to allow the commission to determine that: 

a. The agricultural utility and production of the alluvial 
valley floor not within the affected area ~ are being 
preserved. 

b. The potential agricultural utility and production on the 
alluvial valley floor within the affected area has have 
been reestablished. 

c. The important characteristics supporting the essential 
hydrologic functions of an alluvial valley floor in the 
affected area have been reestablished. 

d. The important characteristics supporting the essential 
hydrologic functions of an alluvial valley floor in areas 
not affected are preserved during and after mining. 

2. Monitoring must be performed at frequencies adequate to 
indicate long-term trends that could affect agricultural use 
of the alluvial valley floors. 

3. Monitoring must be performed during operations to identify 
characteristics of the alluvial valley floor not identified in 
the permit application and to evaluate the importance of all 
characteristics. 

4. All monitoring data and analyses must be submitted to the 
commission according to the timetable approved in the permit 
application. Hydrologic monitoring and reporting must comply 
with sections 69-05.2-16-05 and 69-05.2-16-14. 

History: Effective August 1, 1980; amended effective May 1, 1990; 
May 1, 1992; January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-42 

69-05.2-25-04. Performance standards - Alluvial valley floors -
Protection of farming and water supplies. 
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1. If environmental monitoring shows that a m1n1ng operation is 
responsible for interrupting, discontinuing, or precluding 
farming on alluvial valley floors, or is causing material 
damage to water that supplies alluvial valley floors, the 
operation must cease until remedial measures are taken by the 
operator. The remedial measures must be approved by the 
commission prior to the resumption of mining. · 

2. H environmental monitoting ~ i:'itat the mining opetat:ion i:s 
caasiug mat:etial damage to~ i:'itat supplies allavial valley 
floots, the opetation ~ 'C'e'a'S'e 'Un't:-i% remedial measutes 'a'1"'e 

'hrken by the opetat:or 0'"1" pet mit tee. ColllJuission approual 'O'f 
the I elite dial measai es ±s I eqaix ed before mining lll't!Y be 
resumed. 

Paragraphs 1 and 2 of subdivision e of subsection 
Dakota Century Code section 38-14.1-21 do not apply 
identified in a reclamation plan approved by the 
prior to July 1, 1979, for any operation that, in 
preceding July 1, 1979: 

3 of North 
to 1 ands 

commission 
the year 

a. Produced coal in commercial quantities and was located 
within or adjacent to an alluvial valley floor; or 

b. Obtained specific permit approval to conduct operations 
within an alluvial valley floor. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24, 38-14.1-28 
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STAFF COMMENT: Chapter 69-05.2-32 contains all new material but is not 
underscored so as to improve readability. 

Section 
69-05.2-32-01 
69-05.2-32-02 
69-05.2-32-03 

CHAPTER 69-05.2-32 
IMPROVIDENTLY ISSUED PERMITS 

Improvidently Issued Permits - Review Procedures 
Improvidently Issued Permits - Remedial Measures 
Improvidently Issued Permits - Recission Procedures 

69-05.2-32-01. Improvidently issued permits - Review procedures. 
The commission will review any permit it has reason to believe was 
improvidently issued according to the criteria in this section. The 
permit was improvidently issued if: 

1. Under the violations review criteria of the regulatory program 
at the time the permit was issued: 

a. The commission should not have issued the permit because 
of an unabated violation or a delinquent penalty or fee; 
or: 

b. The permit was issued on the presumption that a notice of 
violation was being corrected to the satisfaction of the 
agency with jurisdiction over the violation, but a 
cessation order was subsequently issued; 

2. The penalty, violation, or fee: 

a. Remains unabated or delinquent; and 

b. Is not the subject of a good faith appeal, or of an 
abatement plan or payment schedule with which the 
permittee or other person responsible is complying to the 
satisfaction of the responsible agency; and 

3. Where the permittee was linked to the violation, penalty, or 
fee through ownership or control, under the violations review 
criteria of the regulatory program at the time the permit was 
issued an ownership or control link between the permittee and 
the person responsible for the violation, penalty, or fee 
still exists, or where the link was severed the permittee 
continues to be responsible for the violation, penalty, or 
fee. 

History: Effective January 1, 1993. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-21 
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69-05.2-32-02. Improvidently issued permits - Remedial measures. 
In the event of an improvidently issued permit, the commission will 
employ one or more of the following: 

1. Implement, with the cooperation of the permittee or person 
responsible, and the responsible agency, a plan for abating 
the violation or a schedule for paying the penalty or fee. 

2. Impose a permit condition requiring that in a reasonable 
period of time the permittee or other person responsible abate 
the violation or pay the penalty or fee. 

3. Suspend the permit until the violation is abated or the 
penalty or fee is paid. 

4. Rescind the permit according to section 69-05.2-32-03. 

History: Effective January 1, 1993. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-21 

69-05.2-32-03. Improvidently issued permits 
procedures. The commission will serve on the permittee a 
proposed suspension and recission which includes the reasons 
that the permit was improvidently issued. The notice will 
that: 

Recission 
notice of 

for finding 
also state 

1. The permit will automatically be suspended after a specified 
period of time not to exceed ninety days, and will be 
rescinded after an additional period of time not to exceed 
ninety days, unless within those periods the permittee submits 
proof and the commission finds that: 

a. The commission finding under section 69-05.2-32-01 was 
erroneous; 

b. The permittee or other person responsible has abated the 
violation on which the finding was based, or paid the 
penalty or fee to the satisfaction of the responsible 
agency; 

c. The violation, 
faith appeal, or 
with which the 
complying to the 
or 

penalty, or fee is the subject of a good 
of an abatement plan or payment schedule 
permittee or other person responsible is 

satisfaction of the responsible agency; 

d. Since the finding was made, the permittee has severed any 
ownership or control link with the person responsible for, 
and does not continue to be responsible for, the 
violation, penalty, or fee. 
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2. After permit suspension or recission, the permittee shall 
cease all surface coa1 mining and reclamation operations under 
the permit, except for violation abatement and for reclamation 
and other necessary environmental protection measures. 

3. The permittee may file an appeal for administrative review of 
the notice under North Dakota Century Code section 38-14.1-30. 

History: Effective January 1, 1993. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21 
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CHAPTER 69-09-05 

69-09-05-02. Discontinuance of telephone senlice. 
telecommunications services. A utility may not discontinue 
telecommunications services, escept as provided in this section. 

1. A utility 1II1!Y disconnect setvice tt ttre cttsl:omex ±s delinqttent 
-in pa:gmeut £'or sex\fices rendeted. -A -1-oee± exchange telephone 
compan:g 1II1!Y discomrec t -1-oee± exchange telephone setv ice -±£ ttre 
c tts tonrex ±s del inqtten t -in toi± sex vice px o v ided by ttre -1-oerl 
exchange co111pany. A -1-oerl exchange l:elephone company 1II1!Y ~ 
discomrec t :h7cri exchange sex 11' ice tt ttre toi± sex vice ±s 
delinquent and cannot be disconnected by ttre t-crl± ptovidex 
independently 'O'f -1-oerl exchange sex" ice or ttre :1-oed e.'c:change 
company ±s ttre billing~ £'or ttre toH se:t:\fice p:t:ovider. 
Howevet. n-o discontinue the essential services it provides: 

a. If the customer is delinquent in payment for essential 
services, then essential services may be discontinued even 
though discontinuing the services results in the 
discontinuance of all telecommunication services. 

b. If the customer is delinquent in payment for long-distance 
services rendered by a local exchange company or another 
company and billed by the local exchange company, but is 
not delinquent in payment for essential services rendered 
by the local exchange company, the local exchange company 
may discontinue the customer's local exchange services 
only at central offices lacking the technical ability to 
discontinue long distance services while continuing to 
provide local exchange services. 

2. A utility may discontinue nonessential services: 

a. If the customer is delinquent in payment for nonessential 
services. 

b. If the customer is delinquent in payment for long-distance 
telecommunications services rendered by another company 
and billed by the local exchange company, then the local 
exchange company may deny the customer all forms of access 
to the network of the telecommunications company to which 
the customer is delinquent in payment. However, if, due 
to technical limitations, a local exchange company must 
also deny the customer all forms of access to the 
long-distance networks of all telecommunications 
companies, including its own, in order to deny the 
customer access to the network of the company to which the 
customer is delinquent, the local exchange company may do 
so. 
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3. A utility may discontinue service to a customer for failure to 
comply with regulations of the utility on file with the 
commission pertaining to installation and use of equipment, or 
for use of equipment which interferes with or adversely 
affects the service to other customers, provided the customer 
has first been notified and afforded reasonable opportunity to 
change or disconnect such equipment. 

4. A utility may not discontinue service to a customer for 
failure of the customer to pay for merchandise purchased from 
the utility, to pay for a different class of service furnished 
by the utility, to pay for service rendered to a previous 
occupant of the premises, or to pay the bill of another 
customer as guarantor thereof . 

5. A utility may not discontinue service to a customer for 
----failure to pay for~ service until the utility~ first 

haTe ~ gives the customer notice of its intention to 
discontinue such service on account of delinquency. The 
notice must: 

a. Be sent by first-class mail addressed to the billing name 
and address of the affected account. 

b. Show the amount of the delinquency. 

c. Advise the customer of the customer•s rights and remedies, 
including bttt TT'O't limited t"CJ the customer•s right to work 
out a satisfactory deferred installment agreement for 
delinquent accounts. 

d. Inform the customer that service will be discontinued if 
the delinquent account is not paid within ten calendar 
days from the date of mailing or personal delivery of the 
notice, or if a satisfactory installment agreement is not 
made with the utility for payment of the delinquent bill. 
The utility may discontinue service without further notice 
if the customer fails to pay the delinquent account by the 
due date. 

H tire Cl1stome:t: elects t"CJ enter -into a 

6. a. A deferred installment agreement for essential services 
may not be combined with a deferred installment agreement 
for any other services. 

b. A utility may not discontinue essential services if the 
utility and the customer make a mutually agreed upon 
deferred i nst.a 11 ment agreement £o-r delinql1ent aeeot1nts, 
se:t:uice may TT'O't be le:t:minated, howeue:t:, tire for essential 
services. A utility may discontinue se:t:uiee essential 
services without further notice if the customer fails to 
pay the delinquent account on or Lefo:t:e tire date specified 
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-in i:ite- notice, or in accordance with the 
installment agreement. 

deferred 

c. A utility may not discontinue nonessential services if the 
utility and the customer make a mutually agreed upon 
deferred installment agreement for nonessential services. 
A utility may discontinue nonessential services without 
further notice if the customer fails to pay the delinquent 
account in accordance with the deferred installment 
agreement. 

7. The customer 'Shl!rH h-aTe i:+re pthilege o-f pa:Ying may pay the 
delinquent account at any time prior to the actual 
disconnection discontinuance of service. 

~ 8. Whenever service has been disconnected discontinued for 
nonpayment of a bill, before teconnecl:ion ±s nnn:i-e service must 
be resumed if the customer sha±T pay~ 

a. Pays the reconnection fee for resuming service established 
in the utility's rate schedules;~ 

b. Makes a deposit ptu suant -t:o under section 69-09-05-03 .(if 
~ or a part o-f the pte~ious deposit: was ttSed -in 
settlement: o-f the delinquent b-±H.- required by the 
company); and~ 

c. Makes a satisfactory settlement for the delinquent bill 
and for the service rendered to the date the service was 
disconnected discontinued. 

Interexchange carriers are not required to resume 
long-distance service if local service is not connected. 

~ 9. If the customer disputes the amount of a bill for service, the 
customer may, to prevent discounecl:iou discontinuance for 
nonpayment, pay the disputed bill under protest to the 
utility. Alternatively, the customer may request a formal 
hearing pursuant to section 69-02-02-02 in which case the 
utility may not disconnect discontinue service for nonpayment 
of the disputed bill until a final decision has been issued by 
the commission. The utility shall immediately give the 
commission notice of the dispute and the commission may 
investigate the dispute. The utility shall refund to the 
customer any part of such payment made under protest found by 
the commission to be excessive. 

"r. A utility~ JTOt disconnect: setvice i:'O a cusl:outer "f-or failute 
o-f 't:ite cusl:omer :- i:'O pay "f-or Jnerchandise putchased £rom -t:ite 
utilii::Y, i:'O pay "f-or a diffetent ~o-f ser~ice fuxnished by 
the utilit31, 'l-et pay "f-or setvice tendeted i:'O a pre11ioas 
occapanl: o-f the premises, or 'l-et pay 't:ite b-±H.- o-f anothe:z: 
castonter ~ gaas:antor the:z:eof. 
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5-:- A ntilily may discontiJtae setoice ~a caslosnez for failate to 
comply w±tit regulations o-f the utility on f±l-e w±tit the 
coriiiiiission pertaining t-o installation and 'U"S'e o-f equipment, c-r 
for 'U"S'e o-f equipment wh-idt interferes w±tit c-r adversely 
affects the setvice to ot+rer castomets, ptovided the cnslomez 
mrs first been notified and afforded reasonable opportunity t-o 
change or disconnect S"tl"dt equipnaeJtl. 

10. The commission may order the discontinuance of services where 
a reseller, operator services provider, or customer owned pay 
telephone provider violates commission rules. The commission 
will provide ten days notice of a deficiency or violation and 
provide an opportunity for the noncomplying reseller, operator 
services provider, or customer owned pay telephone operator to 
respond or correct the deficiency. A reseller, operator 
services provider, or customer owned pay telephone provider 
disputing the alleged violation or discontinuance, may request 
a formal hearing under section 69-02-02-02, in which case the 
discontinuance will be stayed until final decision by the 
commission. 

History: Effective April 1, 1985; amended effective January 1, 1993. 
General Authority: NDCC 49-02-11 
Law Implemented: NDCC 49-02-11 

69-09-05-02.1. Determination of de 1 i nquency. For the purpose of 
discontinuing or resuming telecommunications service: 

1. If a customer•s partial payment on outstanding charges for 
telecommunications services excluding payments on a deferred 
installment agreement is less than the outstanding charges for 
essential services and federal access charges, the customer is 
delinquent in payment for essential services. 

2. If a customer•s partial payment on outstanding charges for 
telecommunications services excluding payments on a deferred 
installment agreement is equal to or greater than the 
outstanding charges for essential services and federal access 
charges, the customer is not delinquent in payment for 
essential services. 

History: Effective January 1, 1993. 
General Authority: NDCC 49-02-11 
Law Implemented: NDCC 49-02-11 
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TITLE 71 

Retirement Board 
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JUNE 1993 

CHAPTER 71-02-01 

71-02-01-01. Definitions. 
chapter 54-52 and this article: 

As used in North Dakota Century Code 

1. "Accumulated contributions" means the total of all of the 
following: 

a. The employee account fund balance accumulated under the 
prior plan as of June 30, 1977. 

b. The vested portion of the employee's "vesting fund 11 

accumulated under the prior plan as of June 30, 1977. 

c. The member's mandatory contributions made after July 1, 
1977. 

d. The interest on the sums determined under subdivisions a, 
b, and c, compounded annually at the rate of five percent 
from July 1, 1977, to June 30, 1981, six percent from 
July 1, 1981, through June 30, 1986, and one-half of one 
percent less than the actuarial interest assumption from 
July 1, 1986, to the member's termination of employment or 
retirement. 

e. The sum of any employee purchase or repurchase payments. 

2. "Actuarial equivalent" means a benefit calculated to be of 
equal value to the benefit otherwise payable when computed on 
the basis of assumptions and methods adopted for this purpose 
by the board. 
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3. "Alternative retirement system11 means the teachers• fund for 
retirement, the highway patrolmen•s retirement system, and the 
teachers• insurance and annuity association of America. 

4. "Beneficiary" means any person in receipt of a 
provided by this plan or any person designated 
participating member to receive benefits. 

benefit 
by a 

5. "Bonus" means cash compensation for services performed in 
addition to base salary excluding commission and shift 
differentials. Bonus does not include lump sum payments of 
sick leave provided under North Dakota Century Code section 
54-06-14 or lump sum payments of annual leave or vacation pay. 

6. "Claim" means the right to receive a 
allowance, the receiving of a retirement 
receiving of a disability benefit. 

monthly retirement 
allowance, or the 

&:- 7. "Continuously employed" means any period of employment 
uninterrupted by voluntary or involuntary termination or 
discharge. A member who has taken a leave of absence approved 
by the member•s employer, not to exceed a year unless approved 
by the executive director, and returns to employment shall be 
regarded as continuously employed for the period. 

r. 8. "Contribution 11 means the payment into the fund of nine and 
twelve-hundredths percent of the salary of a member. 

&:- 9. "Interruption of employment" is when an individual is inducted 
(enlists or is ordered or called to active duty into the armed 
forces of the United States) and leaves an employment position 
with a state agency or political subdivision, other than a 
temporary position. The individual must have left employment 
to enter active duty and must make application for 
reemployment within ninety days of discharge under honorable 
conditions . 

.cr.- 10. "Leave of absence" means the period of time up to one year for 
which an individual may be absent from covered employment 
without being terminated. At the executive director 1 s 
discretion, the leave of absence may be extended not to exceed 
two years. 

+e-:- 11. "Office11 means the administrative office of the public 
employees retirement system. 

-T+.- 12. "Participating employer" means an employer who contributes to 
the North Dakota public employees retirement system. 

+r-:- 13. "Pay status" means a member is receiving a retirement 
allowance from the fund. 
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+5-:- 14. "Permanent and tota 1 di sabil i ty11 means the inability to engage 
in any substantial gainful activity by reason of any medically 
determinable physical or mental impairment which can be 
expected to result in death or has lasted or can be expected 
to last for a continuous period of not less than twelve 
months. 

~ 15. "Plan administrator" means the executive director of the North 
Dakota public employees retirement system or such other person 
or committee as may be appointed by the board of the North 
Dakota public employees retirement system from time to time. 

-1-5-:- 16. 11 Plan year" means the twelve consecutive months commencing 
July first of the calendar year and ending June thirtieth of 
the subsequent calendar year. 

i-6-:- 17. "Prior plan" means the state employees' retirement system 
which existed from July 1, 1966, to June 30, 1977. 

+T-:- 18. "Retiree" means an individual receiving a monthly allowance 
pursuant to chapter 54-52. 

TS-:- 19. "Service credit 11 means increments of time to be used in the 
calculation of retirement benefits. Service credit may be 
earned as stated in section 71-02-03-01 or may be purchased or 
repurchased according to section 71-02-03-02.1. 

~ 20. "Substantial gainful activity" is to be based upon the 
totality of the circumstances including: consideration of an 
individual's training, education, experience, their potential 
for earning at least seventy percent of their predisability 
earnings; and other items deemed significant on a case-by-case 
basis. Eligibility is based on an individual's employability 
and not actual employment status. 

2-e-:- 21. "Termination of employment" means a severance of employment by 
not being on the payroll of a covered employer for a m1n1mum 
of one month. Approved leave of absence does not constitute 
termination of employment. 

History: Amended effective September 1, 
September 1, 1991; January 1, 1992; September 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52 
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CHAPTER 71-02-06 

71-02-06-04. Contributions paid in a month other than month 
earned. 

1. Participating employers shall report bonuses paid when 
remitting the contribution associated with the bonus. 

2. Bonuses paid by a participating employer will be prorated 
equally as actual compensation paid over the term of the 
intended bonus period. 

3. Upon receiving notice, contributions received in a month other 
than the month earned will be assigned to the appropriate 
month. 

History: Effective June 1, 1993. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-05, 54-52-06 

71-02-06-05. Basis for calculating contributions - Salary 
reduction - Salary deferral arrangements. 

1. Amounts deducted from a member's salary at the member's option 
to a qualified section 125 cafeteria plan, 401(k) plan, 403(b) 
or 457 plan are part of wages or salary when calculating 
retirement contributions. 

2. Employee contributions paid by the employer under IRC 414(h) 
pursuant to a salary reduction agreement do not reduce wages 
or salary when calculating retirement contributions. 

3. Amounts contributed to a qualified section 125 cafeteria plan, 
401(k), 403(b), or 457 plan by the employer are not part of 
wages or salary when calculating retirement contributions. 

History: Effective June 1, 1993. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-05, 54-52-06 
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TITLE 75 

Department of Human Services 
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March 1993 

CHAPTER 75-04-05 

AGENCY SYNOPSIS: Chapter 75-04-05: Reimbursement for providers of 
services to developmentally disabled persons. 

The Department of Human Services is responsible for setting rates for 
services provided to developmentally disabled clients of the department. 
In order to accomplish that responsibility, the department has adopted 
North Dakota Administrative Code Chapter 75-04-05. Subsection 42 of 
section 75-04-05-13 identifies, as nonallowable costs, certain payments 
made to members of governing boards of providers, members of governing 
boards of related organizations, or families of spouses of members of 
these boards. 

The proposed amendments would limit the application of this rule to 
relatives of the second degree of kinship, rather than relatives of the 
third degree of kinship. The amendments would also clarify the existing 
exception with respect to payments for reasonable and actual expenses 
incurred in the conduct of the provider's business. 

Except with respect to the change from relatives of the third degree of 
kinship to relatives of the second degree of kinship, the amendments and 
clarifications are, in all respects, consistent with long-established 
departmental interpretations of subsection 42. 

75-04-05-13. Nonallowable costs. Nonallowable costs include, but 
are not necessarily limited to: 

1. Advertising to the general public exclusive of procurement of 
personnel and yellow page advertising limited to the 
information furnished in the white page listing. 

2. Amortization of noncompetitive agreements. 
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3. Bad debt expense. 

4. Barber and beautician services. 

5. Basic research. 

6. Capital improvements by the provider to the buildings of a 
lessor. 

7. Compensation of 
than reasonable 
services. 

officers, directors, 
and actual expenses 

or stockholders other 
related to client 

8. Concession and vending machine costs. 

9. Contributions or charitable donations. 

10. Corporate costs, such as organization costs, reorganization 
costs, and other costs not related to client services. 

11. The cost of direct-care staff in residential settings, 
incurred before October 1, 1988, for eight hours each night, 
except where the provider has demonstrated, to the 
satisfaction of the department, that: 

a. The clients served have been determined incapable of 
taking action for self-preservation; provided, that the 
records of the facility demonstrate planning, and plan 
execution, which is intended to develop, in each resident 
who has the capacity for such development, the capacity of 
taking action for self-preservation; 

b. The clients require the superv1s1on of a medical 
practitioner without which a serious threat to health may 
occur; 

c. The clients of a residence have contracted an infectious 
or contagious disease resulting in quarantine; 

d. A resident manifests maladaptive behavior representing a 
threat to the health or safety of himself or another 
resident; provided, that the records of the facility 
demonstrate planning, and plan execution, which is 
intended to limit such behavior in each resident who 
manifests it; 

e. There has occurred a calamity, natural disaster, 
emergency of such gravity that continuous supervision 
required to maintain the health and safety of 
residents; 

or 
is 

the 

f. A single building is of sixteen or more licensed beds; or 
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g. Staff are awakened by the residents and are compensated 
for those specified time periods, subject to the 
applicable requirements of the department of labor 29 CFR 
section 785, et seq. 

12. Costs for which payment is available from another primary 
third party payor or for which the department determines that 
payment may lawfully be demanded from any source. 

13. Costs of functions performed by clients in a residential 
setting which are typical of functions of any person living in 
their own home, such as keeping the home sanitary, performing 
ordinary chores, lawnmowing, laundry, cooking, and 
dishwashing. These activities shall be an integral element of 
an individual program plan consistent with the client's level 
of function. 

14. Costs of participation in civic, charitable, or fraternal 
organizations. 

15. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility. 

16. Costs which are incurred by the provider's subcontractors, or 
by the lessor of property which the provider leases, and which 
becomes an element in the subcontractor's or lessor's charge 
to the provider, if such costs would have not been allowable 
under this section had they been incurred by a provider 
directly furnishing the subcontracted services, or owning the 
leased property. 

17. Costs, exceeding the amounts budgeted as "salaries and 
fringes", "board expenses", "property expenses", "production 
expenses", or "other costs", unless the written prior approval 
of the department has been received. 

18. Depreciation on assets acquired with federal or state grants. 

19. Education costs incurred for the provision of services to 
clients who are, could be, or could have been, included in a 
student census. Education costs do not include costs incurred 
for a client, defined as an "exceptional child" by 
subsection 1 of North Dakota Century Code section 15-59-01, 
who is no longer enrolled in a school district pursuant to an 
interdepartmental plan of transition. 

20. Education or training costs, for provider staff, which exceed 
the provider's approved budget costs. 
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21. Employee benefits not offered to all full-time employees. 

22. Entertainment costs. 

23. Equipment costs for any equipment, whether owned or leased, 
not exclusively used by the facility except to the extent that 
the facility demonstrates to the satisfaction of the 
department that any particular use of the equipment was 
related to client services. Equipment used for client 
services, other than developmental disabilities contract 
services, will be allocated by time studies, mileage, client 
census, percentage of total operational costs, or otherwise as 
determined appropriate by the department. 

24. Expense or liabilities established through or under threat of 
litigation against the state of North Dakota or any of its 
agencies; provided, that reasonable insurance expense shall 
not be limited by this subsection. 

25. Federal and other governmental income taxes. 

26. Fringe benefits exclusive of Federal Insurance Contributions 
Act, unemployment insurance, medical insurance, workers 
compensation, retirement, and other benefits which have 
received written prior approval of the department. 

27. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose. 

28. Funeral and cemetery expenses. 

29. Goodwill. 

30. Home office costs when unallowable if incurred by facilities 
in a chain organization. 

31. Housekeeping staff or service costs. 

32. In-state travel not directly related to industry conferences, 
state or federally sponsored activities, or client services. 

33. Interest cost related to money borrowed for funding 
depreciation. 

34. Items or services, such as telephone, television, and radio, 
which are located in a client's room and which are furnished 
solely for the convenience of the clients. 

35. Key man insurance. 

36. Laboratory salaries and supplies. 
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37. Matriculation fees and fees associated with the granting of 
college credit. 

38. Meals and food service in day service programs . 

39. Membership fees or dues for professional organizat i ons 
exceeding five hundred dollars in any fiscal year or where the 
facility has not demonstrated an effort to maximize the 
professional development of its staff. 

40 . Miscellaneous expenses not related to client services . 

41 . Out-of-state travel expense which is not directly related to 
client services or which has not received written prior 
approval by the department. 

42 . Payments 

a . Except as provided in subdivisions b and c, payments to 
members of the governing board of the provider , the 
governing board of a related organization, or families of 
members of those governing boards, including spouses and 
telatives within the third degtee of kinship• except:­
persons in the following relationship to those members or 
to spouses of those members: parent, stepparent , ch il d , 
stepchild, grandparent, step-grandparent, grandch il d , 
step-grandchild, brother, sister, half brother , ha l f 
sister, stepbrother , and stepsister. 

a7 b. Payments made to a member of the governing board of the 
provider to reimburse that member for teasonable 'dtTd 
actaal allowable expenses incurred by that member i n the 
conduct of the provider's business may be allowed . 

b7 c. Payments for a service or product unavailable from another 
source at a lower cost may be allowed except that th i s 
subdivision ~ may not be construed to permit t he 
employment of any person sabject to tiT±s limitation 
described in subdivision a . 

43 . Penalties, fines, and related interest and bank charges othe r 
than regular service charges. 

44 . Personal purchases. 

45 . Pharmacy salaries. 

46 . Physician and dentist salaries . 

47 . Production costs. 

48. Religious salaries, space, and supplies . 
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49. Room and board costs in residential services other than an 
intermediate care facility for the developmentally disabled, 
except when such costs are incurred on behalf of persons who 
have been found not to be disabled by the social security 
administration, but who are certified by the department as 
indigent and appropriately placed. Allowable room and board 
cost shall not exceed the room and board rate established 
pursuant to subsections 2 and 3 of section 75-04-05-09. 
Services offering room and board temporarily, to access 
medical care, vocational evaluation, respite care, or similar 
time limited purposes are or may be exempt from the effect of 
this provision. 

50. Salary costs of employees determined by the department to be 
inadequately trained to assume assigned responsibilities, but 
where an election has been made to not participate in 
appropriate training approved by the department. 

51. Salary costs of employees who fail to meet the functional 
competency standards established or approved by the 
department. 

52. Travel of clients visiting relatives or acquaintances in or 
out of state. 

53. Travel expenses in excess of state allowances. 

54. Undocumented expenditures. 

55. Value of donated goods or services. 

56. Vehicle and aircraft costs not directly related to provider 
business or client services. 

57. X-ray salaries and supplies. 

History: Effective July 1, 1984; amended effective June 1, 1985; 
January 1, 1989; August 1, 1992. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-15-01, 25-16-10, 50-24.1-01 
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TITLE 89 

Water Commission 
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JANUARY 1993 

CHAPTER 89-11-01 

89-11-01-04. Funding - Priority - Eligible items. 

1. The state water commission shall provide funds for the program 
to the extent funding is available. Priority will be based on 
earliest date of application. 

2. Cost-share assistance may only be used for water supply 
projects which will provide a long-term immediate solution to 
a drought-related water supply shortage. 

3. All wells drilled with funds provided pursuant to this program 
must be drilled by a North Dakota certified water well 
contractor. 

4. The applicant may receive up to fifty percent of the eligible 
costs of the project, but no more than three two thousand ~ 
httndred dollars. -

History: Effective July 1, 1992; amended effective January 1, 1993. 
General Authority: NOCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 

89-11-01-05. Noneligible items. The following projects are not 
eligible for funding from the drought disaster livestock water supply 
project assistance program. 

1. A rehabilitation of an existing well. 

2. A water supply project on federal or state land. 
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3. A dry hole drilled in an attempt to construct a water well or 
to locate a water source. 

4. A water supply project started or completed prior to July 1, 
1991. 

5. Water supply project started after December 31, +99+ 1992, 
without prior approval of the state engineer. 

6. The construction of stock dams or dugouts dependent upon 
runoff. 

7. Projects that require repair as a result of failure to provide 
maintenance to an existing water source. 

8. Readily removable project features of water supply projects 
including electric pumps, stock watering tanks, or electrical 
hookups, or easements. 

History: Effective July 1, 1992; amended effective January 1, 1993. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 
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