




















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































ope I at ion, (sons, spouse, daugh lets), 'OT 'd'S a 
pat lnet ship, selling 'OT h ansfet I ing ttre business a 
constituent business sold or transferred within three months 
of the last actual payroll period expiration date to a 
cotpotalion trf wh±ett ttre 'd'S an indi,-idual ownet, 

mentbet 'VT pat lnet, continues to b-e an officet 'OT 

shaxeholdex, surviving entity may be transferred to the 
puxchasing coxpotation surviving entity. Then the payroll for 
the three-month (or less) payroll period will be prorated on 
the basis of the maximum of three hundxed dollaxs one-twelfth 
of the statutory payroll cap per month per employee for the 
period of time involved. If the salary paid is less than the 
maximum amount of three hundxed dollaxs one-twelfth of the 
statutory payroll cap per month, the full amount is 
reportable, or if an employee ceased employment during the 
three-month period, the gross paid is to be reported up to 
ttrre-e thousand s±x hundxed dollaxs the payroll cap established 
by statute. 

History: Effective June 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-21. Employee leasing arrangements. 

1. Definitions. As used in this section, 
attangement" ntean"S an attangement an 

leasing 
ent at il izes 

ttre set vices trf anothet to maintain a±T 'OT S'01Ite trf ±t-s 
wotkets. The the nnrst b-e tefetted 
to 'd'S ttre rab'OT conhactot. The ttre setvices 
nnrst b-e tefened to 'd'S the client.: 

Employee leasing axtaligement doe-s not include azzangeme11ls t-o 
ptovide wotkets. W'0'1:"k ntean"S a wotket wiTo 

±s futnished to an to substitute T'VT a petmanent 
on ±-e-ave 'OT to !ll"e'e't seasonal 'OT shott texm woxkload 

conditions. 

a . 11 Cl i ent 11 means an entity 1 easing one or more employees 
from another entity. 

b. 11 Employee leasing arrangement 11 means an arrangement 
whereby an entity utilizes the services of another entity 
to maintain all or some of its employees . Employee 
leasing arrangement does not include arrangements to 
provide temporary employees. 

c. 11 Labor contractor 11 means an entity leasing one or more of 
its employees to another company. 
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d. "Temporary employee" means an employee who is furnished by 
a labor contractor to a client less than three-fourths of 
any three consecutive months. 

2. Coverage. For purposes of coverage under the Workers 
Compensation Act, ttre ~client ±n leasing an employee leasing 
arrangement tn'tt'St from a labor contractor pursuant to an 
employee leasing agreement must be deemed the employer of the 
leased employee, and the bureau may require the client to 
provide worker's compensation coverage for the leased 
employee, when the leased employee has been furnished by the 
labor contractor to the client at least three-fourths of any 
three consecutive months. A leased employee so employed may 
not be deemed a temporary worker. The labor contractor shall 
provide worker's compensation coverage for temporary employees 
furnished to clients. Co"etage tn'tt'St b-e ptovided by ttre client 
t"O fulfill st:al:utoty obligations t-o workets leased ttm:l-e-r an 
emplo:yee leasing atrangement. 

3. Premium for leased employees - Client as policyholder. 

a. The client shall provide a complete payroll record of the 
employees and workers leased to it from the labor 
contractor. Premium on such payroll must be based on the 
classifications and rates which would have applied if the 
employees and workers leased to the client had been direct 
employees of the client. 

b. If the client does not supply the payroll records of the 
employees and workers leased to it from the labor 
contractor, one hundred percent of the full employee 
leasing arrangement price must be established as the 
payroll of the employees and workers leased to the client. 
The premium must be charged on that amount as payroll. 

c. If an experience modification has been established for the 
client, such experience modification must be applied to 
the premium developed for the leased employees and 
workers. 

History: Effective July 1, 1991; amended effective January 1, 1992. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-17 

92-01-02-27. Medical and hospital fees. Medical and hospital 
fees and rules of procedure must be those fees and procedures contained 
in the 1992 edition of that publication entitled "North Dakota Workers 
Compensation Medical and Hospital Fees", adopted by reference thereto 
and incorporated within this section as though set out in full herein. 
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Maximum allowable fees may be adjusted annually. The fees adopted 
in this section apply to all services rendered on or after January 1, 
1992. 

This section and schedules apply to all health care providers and 
practitioners regardless of specialty area, limitation of practice, 
state, or county where service is provided. 

Services permitted under out-of-state workers• compensation 
programs, but not allowed under the North Dakota fees and procedures, 
may not be reimbursed . Questionable services will be addressed at the 
bureau•s discretion at the request of a provider or practitioner . 

Reimbursement for services and procedures not addressed within 
this section will be determined on a 11 by report 11 basis. A description 
of the nature, extent and need for the procedure or service, including 
the time, skills, equipment, and any other pertinent facts necessary to 
furnish the procedure or service, should be furnished the bureau, as 
well as the following, where appropriate: 

1. Postoperative diagnosis. 

2. Size, location, and number of lesions or procedures. 

3. Major surgical procedure with supplementary procedures. 

4. Nearest similar procedure, by code, according to the North 
Dakota Workers Compensation Medical and Hospital Fees 
publication. 

5. Estimated followup. 

6 . Operative time. 

11 By report 11 services or procedures must be adjusted as provided in 
this section. 

Inpatient hospital services must be paid on the basis of hospital 
specific per diem rates, based upon costs reported in the latest 
available medicare cost report for that hospital . Per diem rates will 
be established for the following services, if available from the 
hospital: medical and surgical stay; intensive care unit and coronary 
care unit stays; psychiatric stays; chemical dependency stays; and 
rehabilitation stays. Specialty services will also be allocated a per 
diem rate for a hospital performing that type of service (e.g., a burn 
unit stay). Per diem rates will be calculated by aggregating salary 
expenses for routine services, allocated overhead (general services) 
costs and expenses for ancillary services, and dividing such aggregation 
by related patient days. Expenses will be adjusted for each hospital to 
a common base of 1989, using adjustment factors specific to the regions 
in which hospitals are located. 
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Rates will be adjusted to 1992 values, using the same inflationary 
factors applied to adjusting North Dakota workers• compensation 
temporary disability payments. The maximum payable amount on an 
inpatient hospital charge will be computed by multiplying the eligible 
days or units reported on the hospital bill by the appropriate per diem 
rate. Where the submitted amount is less than the approved amount, 
payment will be based on the lesser amount. North Dakota and border 
states' hospitals for which recent medicare cost reports are not 
available will be paid at the lesser of the median of the per diem rates 
or the actual billed charges. 

Hospital outpatient services charges, for outpatient clinic and 
emergency room services, will be based on a cost to charge ratio for 
each hospital. The cost to charge ratio will be computed by comparing 
the costs to charges for the hospital based on the latest available 
medicare audited cost report. A maximum payable amount on an outpatient 
hospital charge will be computed by multiplying the submitted charge by 
the cost to charge ratio. If a medicare cost report is not available 
for a hospital, the median cost to charge ratio for all eligible 
hospitals will be applied. The workers compensation bureau may apply 
additional percentage discounts from the cost to charge ratio. 

History: Effective January 1, 1992. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

1348 



TITLE 98 

Office of Administrative Hearings 
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JANUARY 1992 

STAFF COMMENT: Title 98 contains all new material but is not 
underscored so as to improve readability . 

Chapter 
98-01-01 

Section 
98-01-01-01 
98-01-01-02 

98-01-01-03 

ARTICLE 98-01 

GENERAL ADMINISTRATION 

Organization of Office of 
Administrative Hearings 

CHAPTER 98-01-01 
ORGANIZATION OF OFFICE OF ADMINISTRATIVE HEARINGS 

Hi story 
Application of North Dakota Century Code 

Chapter 28-32 
Inquiries 

98-01-01-01. History . The office of administrative hear i ngs was 
established July 1, 1991, as a result of the passage of Senate Bil l 
No. 2234 i n the fifty-second legislative assembly. See S.L . 1991 , 
ch . 637 . The office must provide independent hearing officers for state 
agencies, boards, and commissions that are required to use independent 
hearing officers to conduct 'their hearings, and may provide independent 
hearing officers for other requesting state agencies, boards , and 
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commissions, and units of local government, as well as for any agency to 
conduct a rulemaking hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 54-57-03 

98-01-01-02. Application of North Dakota Century Code chapter 
28-32. The office of administrative hearings itself is an agency 
subject to chapter 28-32. It is required to conduct hearings for other 
agencies that are subject to chapter 28-32. When conducting hearings 
for agencies subject to chapter 28-32, its hearing officers must conduct 
those hearings in accordance with the provisions of chapter 28-32 and 
any rules adopted pursuant to it. The office of administrative hearings 
is also required to provide hearing officers for the hearings of some 
agencies not subject to chapter 28-32. When conducting hearings for 
agencies not subject to chapter 28-32, its hearing officers need not 
conduct the hearing according to the provisions of chapter 28-32 and 
rules adopted pursuant to it. Additionally, the provisions of chapter 
28-32, and rules adopted pursuant to it, do no apply to any hearings 
conducted by the office of administrative hearings for units of local 
government for which the office of administrative hearings may provide a 
hearing officer upon request. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 54-57-03 

98-01-01-03. Inquiries. Any inquiries concerning the office of 
administrative hearings, the uniform rules of administrative practice 
and procedure adopted by it, or any of the laws relating to the office 
of administrative hearings or the uniform rules may be addressed to: 

Director 
Office of Administrative Hearings 
918 East Divide Avenue 
Suite 315 
Bismarck, North Dakota 58501 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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Chapter 
98-02-01 
98-02-02 
98-02-03 
98-02-04 

Section 
98-02-02-01 

98-02-02-02 

98-02-02-03 
98-02-02-04 
98-02-02-05 
98-02-02-06 
98-02-02-07 
98-02-02-08 
98-02-02-09 
98-02-02-10 
98-02-02-11 
98-02-02-12 
98-02-02-13 
98-02-02-14 
98-02-02-15 
98-02-02-16 

ARTICLE 98-02 

UNIFORM RULES OF ADMINISTRATIVE 
PRACTICE AND PROCEDURE 

Definitions [Reserved] 
Prehearing Practice and Procedure 
Hearing Procedure 
Posthearing Practice and Procedure 

CHAPTER 98-02-01 
DEFINITIONS 

[Reserved] 

CHAPTER 98-02-02 
PREHEARING PRACTICE AND PROCEDURE 

Contested Cases - Complaint and Specific-Named 
Respondent [Reserved] 

Proceedings Other Than Complaint and 
Specific-Named Respondent - Noncontested 
Cases - Notice of Hearing 

Service and Filing 
Time 
Appearances and Representation 
Discovery 
Subpoenas 
Motions - Certification of Motions 
Prehearing Conferences 
Prehearing Briefs 
Affidavits Presented by Parties 
Consolidation 
Intervention [Reserved] 
Informal Disposition [Reserved] 
Disqualification of Hearing Officer [Reserved] 
Default [Reserved] 

98-02-02-01. Contested cases - Complaint and specific-named 
respondent. [Reserved] See North Dakota Century Code section 28-32-05 
for statutory requirements. 
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98-02-02-02. Proceedings other than complaint and specific-named 
respondent - Noncontested cases - Notice of hearing. 

1. This section does not apply to proceedings pursuant to 
subsection 1 of North Dakota Century Code section 28-32-05, or 
proceedings complying with another statute or rule of practice 
or procedure adopted pursuant to statute by an administrative 
agency. 

2. No hearing may be held unless all the parties have been served 
notice of the hearing at least fifteen days before the 
hearing. 

3. In an emergency a hearing officer, in the hearing officer•s 
discretion, may give notice of hearing by giving less than 
fifteen days• notice. Every party to an emergency hearing 
must be given a reasonable time to prepare for the hearing, 
which may be extended by the hearing officer upon good cause 
being shown. 

4. The hearing officer shall designate the time and place for the 
hearing. Service of the notice must be by certified mail or 
personally. Service may be waived in writing by a party, and 
the parties may agree on a definite time and place for hearing 
with the consent of the agency having jurisdiction. 

5. The notice for hearing must state the time and place for the 
hearing, the name and address of the hearing officer, and 
shall generally inform the parties about the nature of the 
hearing. In lieu of, or in addition to, a general explanation 
about the nature of the hearing contained in the notice, the 
hearing officer may attach to the notice other pleadings or 
documents which adequately inform the parties about the nature 
of the hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05 

98-02-02-03. Service and filing. All pleadings, notices, written 
motions, requests, petitions, briefs, memoranda, and correspondence 
relating to a proceeding must be served on all parties and filed with 
the agency. When a proceeding has been assigned to a hearing officer 
outside the agency, the agency shall inform the parties of the 
designated hearing officer 1 s name and address, and filing must be with 
the designated hearing officer at the address of the hearing officer. 
Unless otherwise provided by law, filing is complete upon actual receipt 
by the agency or the hearing officer, if one outside the agency has been 
des~gnated, or upon mailing, unless the agency or hearing officer 
requires actual receipt by a time certain. The date of service is the 
day when the document is deposited in the United States mail or is 
delivered in person, except that the date of service of a document 
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required to be served by certified mail is the date of its delivery, or 
of its attempted delivery, if refused. When a party has appeared by an 
attorney or an authorized representative, service must be upon the 
attorney or the duly authorized representative, unless service upon the 
party is ordered by the hearing officer. The serving party must be 
prepared to furnish satisfactory proof of service. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05, 54-57-04 

98-02-02-04. Time. In computing any period of time under this 
title, the time begins with the day following the act or event, and 
includes the last day of the period, unless the last day is a Saturday, 
Sunday, or state or federal holiday, in which event it includes the next 
following day which is not a Saturday, Sunday, or holiday . Whenever a 
party has the right or is required to do some act or take some 
proceedings within a prescribed period of time after service of a 
document upon the party and the document is served upon the party by 
mail, other than certified mail, three days must be added to the 
prescribed period of time. 

History: Effective January 1, 1992. 
General Authority: NOCC 54-57-05 
Law Implemented: NOCC 28-32-05, 54-57-04, 54-57-05 

98-02-02-05. Appearances and representation. Any party may 
participate in the hearing in person, or if the party is a corporation 
or other artificial person, by a duly authorized representative . 
Regardless of whether a party is participating in person, any party may 
be advised and represented by an attorney licensed to practice in North 
Dakota or, if permitted by law, other representative. Persons acting in 
a representative capacity must be prepared to show proof of their 
authority, in law and fact, to act in such capacity. 

History: Effective January 1, 1992. 
General Authority: NOCC 54-57-05 
Law Implemented: NOCC 54-57-04, 54-57-05 

98-02-02-06. Discovery. 

1. General. Parties may obtain discovery by oral deposition, 
written interrogatories, production of documents or things, 
inspection of property or premises, physical or mental 
examinations, or requests for admissions. With the exception 
of requests for admissions, a party, except an administrative 
agency, seeking to undertake discovery shall first submit a 
written petition for approval to conduct discovery to the 
hearing officer. The petition must identify the type of 
discovery sought, must name the person to be examined, or 
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2. 

identify with particularity the documents or property to be 
inspected, as the case may be, and must explain how the 
information sought is relevant to the issues. If the hearing 
officer finds that the requesting party has demonstrated that 
the information sought is relevant to the the issues in 
dispute, is reasonable in scope, is needed for the proper 
presentation of the party•s case, and is not for the purposes 
of delay, the request must be approved. The hearing officer 
shall recognized all privileged information or communications 
which are recognized by law. 

Depositions and interrogatories. 
interrogatories must be taken in the manner 
North Dakota Rules of Civil Procedure. 

Depositions 
provided by 

and 
the 

3. Discovery of documents which are public records. Requests for 
the production of documents which are public records will not 
be approved unless it is first shown that the requesting party 
has made diligent and good faith efforts to review such 
documents under the existing general law procedures for 
inspection of public records and access has been denied. 

4. Identification of witnesses. The hearing officer may require 
a party to disclose the names and addresses of all witnesses 
that the party intends to call at the hearing. All witnesses 
unknown at the time of that disclosure must be disclosed as 
soon as they become known. Any party failing to make 
disclosure required by this section without good cause may, at 
the discretion of the hearing officer, be foreclosed from 
presenting evidence at the hearing through witnesses not 
disclosed. 

5. Requests for admissions. A party may serve upon any other 
party a written request for the admission of the truth of 
relevant statements or opinions of fact, or of the application 
of law to fact, including the genuineness of any document. 
The request must be served at least fifteen days prior to the 
hearing and it must be answered in writing by the party to 
whom the request is directed within ten days of receipt of the 
request. The written answer must either admit or deny the 
truth of the matters contained in the request or must make a 
specific objection thereto. Failure to make a timely written 
answer results in the subject matter of the request being 
deemed admitted. 

6. Failure to comply with discovery order. Upon failure of a 
party to reasonably comply with an administrative agency•s 
discovery request or the hearing officer•s order approving 
discovery, the hearing officer may take one of the following 
actions: 

a. Make a further order concluding that the subject matter of 
the order approving discovery or any other relevant facts 
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shall be taken as established for the purposes of the case 
in accordance with the claim of the party requesting the 
order; or 

b. Make an order which recognizes the failure of the party to 
comply and refuse to allow that party to support or oppose 
designated claims or defenses, or prohibit the party from 
introducing designated matters into evidence. 

7. Protective orders. Upon motion by a party or by the person 
from whom discovery is sought, and for good cause shown, the 
hearing officer may make any order which justice requires to 
protect a party or person from annoyance, embarrassment, 
oppression, or undue burden and expense. The order may 
provide that discovery be denied, be limited, be had only on 
specified conditions, or be disclosed only in a designated 
way. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-09 

98-02-02-07. Subpoenas. The hearing officer shall issue a 
subpoena for the production of documentary evidence only upon the 
written petition of a party requesting it. The petition for a subpoena 
for the production of documentary evidence must specifically identify 
the document or other object subpoenaed. The party requesting the 
subpoena is responsible for its timely service, as well as payment of 
all fees in accordance with the North Dakota Rules of Civil Procedure. 
Any attorney representing a party to the proceedings may issue a 
subpoena to require the attendance and testimony of a witness at 
proceedings. Upon motion promptly made, the hearing officer may quash 
or modify a subpoena if it is found to be unreasonable or oppressive. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-09 

98-02-02-08. Motions - Certification of motions. 

1. Motions must state the relief sought, the authority relied 
upon, and the facts alleged. If made before the hearing they 
must be in writing. If made at the hearing, they may be 
stated orally, but the hearing officer may require that they 
be reduced to writing, filed, and served. Within ten days 
after a written motion is served, or such other period as the 
hearing officer may fix, any party may file a response to the 
motion. The hearing officer may not sustain or grant a 
written motion prior to expiration of the time for filing 
responses, but may deny the motion without awaiting response. 
An immediate oral response may be made to an oral motion, and 
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an oral motion may be ruled on immediately. Motions submitted 
to the administrative agency or hearing officer, and not 
disposed of in a separate ruling or in the findings of fact, 
conclusions of law, and order, will be deemed denied. When 
the hearing officer designated to preside at the hearing is 
not the final decisionmaker, the hearing officer is authorized 
to rule upon any motion not formally acted upon by the 
administrative agency prior to the assignment of the matter to 
the hearing officer. 

2. The hearing officer, either upon the request of a party or 
independent of such a request, may certify a motion to the 
administrative agency for final ruling. In deciding which 
motion should be certified, the hearing officer shall consider 
the following: 

a. Whether the motion involves a controlling question of law 
as to which there is a substantial ground for difference 
of opinion; 

b. Whether a final determination by the agency on the motion 
would materially advance the ultimate termination of the 
hearing; 

c. Whether or not the delay between the ruling and the motion 
would adversely affect the prevailing party; 

d. Whether to wait until after the hearing would render the 
matter moot and impossible for the agency to reverse or 
for a reversal to have any meaning; or 

e. Whether it is necessary to promote the development of the 
full record and avoid remanding. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-05 

98-02-02-09. Prehearing conferences. The hearing officer may 
order the parties to participate in a prehearing conference. Any party 
may request the hearing officer to hold a prehearing conference, but the 
decision to conduct a prehearing conference is the hearing officer 1 s. 
The hearing officer will determine the method and manner in which the 
prehearing conference will be conducted. The purpose of the prehearing 
conference is to identify and simplify the issues to be decided, to 
determine whether the pleadings need amendment or clarification, to set 
a hearing date, to identify witnesses and exhibits, to obtain 
stipulations in regard to foundation for testimony and exhibits, to 
identify and stipulate to material facts not in dispute, and to consider 
such other matters that may foster the orderly and expeditious 
resolution of the issues. The prehearing conference will be informal, 
but the hearing officer may record the proceeding. Agreements, 
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amendments, stipulations, or other matters appropriate for resolut i on 
through the prehearing conference may be reduced to writing, entered on 
the record , or made the subject of an order by the hearing officer . The 
hearing officer may require that proposed exhibits be exchanged at the 
prehearing conference, or otherwise prior to the hearing. Proposed 
exh i bits not so exchanged may be denied admission as evidence. 

History: Effective January 1, 1992. 
General Authority : NDCC 54-57-05 
Law Implemented: NDCC 28-32-08 . 3 

98-02-02-10. Prehearing briefs. The hearing officer may require 
the parties to file written statements of position prior to the 
prehearing conference, prior to the hearing, or at the time of the 
hearing , summarizing their positions relative to the issues, i dentifying 
mater i al facts in dispute as well as those not in dispute, and 
ide ntifying applicable statutes, regulations, pol i cies, and case law. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-08 .3, 28-32-11 . 1 

98-02-02-11 . Affidavits presented by parties. Any party 
intending to introduce an affidavit in evidence shall serve a copy of 
the affidavit upon all parties at least fifteen days prior to the 

' hear i ng, unless the hearing officer fixes another t i me period . I f, 
with i n seven days of such service, a party files and serves a wr i tten 
request for the opportunity to cross-examine the affiant at the hear i ng , 
the assertions may not be received i n evidence unless the aff i ant is 
made availab l e for cross-examination, or the hearing officer determ i ne s 
that cross-examination is not necessary for the full and true disc l osu re 
of facts referred to in the affiant's assertions, in which case t he 
aff i davit may be introduced into evidence. This procedure is not 
required when the parties stipulate to the admiss i on of an affidavit . 

History: Effective January 1, 1992 . 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-06 , 28-32-11 . 1 

98-02-02-12. Consolidation. The hearing officer , upon t he motio n 
of any party or upon the hearing officer's own motion , may order two or 
more proceedings consolidated for hearing if they present similar i ssue s 
of fact and law, and if the rights of the parties or the public i nteres t 
wil l not be substantially prejudiced . 

History: Ef fective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11 . 1, 54-57-04 
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98-02-02-13. Intervention. [Reserved] See North Dakota Century 
Code section 28-32-08.2 for statutory requirements. 

98-02-02-14. Informal disposition. [Reserved] See North Dakota 
Century Code section 28-32-05.1 for statutory requirements. 

98-02-02-15. 
See North Dakota 
requirements. 

Disqualification of hearing officer. 
Century Code section 28-32-08.1 for 

[Reserved] 
statutory 

98-02-02-16. Default. [Reserved] See North Dakota Century Code 
section 28-32-08.4 for statutory requirements. 

Section 
98-02-03-01 
98-02-03-02 
98-02-03-03 
98-02-03-04 
98-02-03-05 
98-02-03-06 
98-02-03-07 
98-02-03-08 
98-02-03-09 

CHAPTER 98-02-03 
HEARING PROCEDURE 

Evidentiary Purpose 
Authority of Hearing Officer 
Hearing Procedure 
Disruption of Hearing 
Evidence - Official Notice [Reserved] 
Exhibits 
Continuances 
Ex Parte Communications [Reserved] 
The Record [Reserved] 

98-02-03-01. Evidentiary purpose. An evidentiary hearing need be 
conducted only in cases where genuine issues of material fact must be 
resolved. When it appears from pleadings, admissions, stipulations, 
affidavits, or other documents that there are no matters of material 
fact in dispute, the hearing officer, upon motion of a party or upon .the 
hearing officer's own motion, may conclude that the hearing can proceed 
without conducting an evidentiary hearing and enter an order so finding, 
vacating the hearing date if one has been set, and fixing the time for 
filing briefs or taking oral argument. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-03-02. Authority of hearing officer. The hearing officer 
hai the duty to conduct a hearing, and related proceedings, to take all 
necessary action to maintain order and avoid delay, and has all powers 
necessary to these ends, including, but not limited to, the authority 
to: 
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1. Arrange and issue notice of, the date, time, and place of the 
hearing, and related proceedings or upon due notice to the 
parties , to change any date, time, or place previously set. 

2. Hold conferences to settle, simplify, or fix the issues in a 
proceeding, or to consider other matters that may aid i n the 
expeditious disposition of the proceeding. 

3. Require parties to state their position with respect to the 
various issues in the proceeding. 

4. Administer oaths and affirmations. 

5. Issue subpoenas and discovery orders. 

6. Rule on motions or other procedural matters where the rul i ng 
does not result in a final determination of the proceeding . 

7 . Regulate the course of the hearing and conduct of the part i es . 

8 . Examine witnesses, direct witnesses to testify , and, as may be 
warranted, exclude witnesses from the hearing room so that 
they cannot hear the testimony of other witnesses. 

9 . Receive, rule on, exclude, or limit evidence. 

10. Fix the time for filing motions, petitions, briefs, or other 
items . 

11. Require the parties to submit briefs, memoranda, and proposed 
findings of fact and conclusions of law. 

These powers apply to procedural hearing officers as well as hear i ng 
off i cers mak i ng recommended findings and conclusions, except as they may 
be lawfully limited by the agency at the time of the agency's request 
for , or des i gnation of, a procedural hearing officer. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05, 28-32-05.1 , 28-32-06, 28-32-08 . 3, 
28-32-09, 28-32-11, 28-32-11 . 1, 54-57-04 

98-02-03-03. Hearing procedure. The hearing is directed to 
receiving factual evidence and expert op1n1on testimony re l ated to 
i ssues in dispute. Argument will not be received in evidence ; rather , 
i t must be presented in statements, memoranda, or briefs, as determined 
by the hearing officer. Brief opening statements, limited to stat ing 
the party's position and what it intends to prove, may be al lowed , i n 
the hearing officer's discretion . Unless the hearing officer determine s 
otherwise , the hearing must proceed and be conducted in substantial ly 
the following manner: 
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1. Testimony must be preserved by electronic recording unless the 
agency elects to use a court reporter or stenographer. If a 
request is made prior to the hearing, the agency may allow a 
party to preserve testimony by court reporter. The requesting 
party shall agree to pay for the court reporter and the cost 
of transcript preparation. The requesting party shall make 
all the necessary arrangements for the court reporter. The 
requesting party may not delay the proceeding by use of the 
court reporter or in the preparation of the transcript. 

2. The hearing must be conducted in the English language. The 
proponent of any testimony to be offered by a witness who does 
not speak the English language proficiently shall provide an 
interpreter, approved by the hearing officer, proficient in 
the English language and the language in which the witness 
shall testify. The cost of such interpreter must be paid by 
the party providing the interpreter, unless the proponent of 
such testimony identifies a prevailing requirement that the 
agency provide an interpreter. 

3. When the agency is a party, the hearing officer may require 
that the agency proceed first, by making an opening statement 
explaining the action taken, describing the evidence upon 
which that action was based, and identifying the applicable 
statues, rules or regulations, or policy interpretations upon 
which the action was based. 

4. All parties may present evidence and argument with respect to 
the issues, and cross-examine witnesses. Cross-examination of 
witnesses will ordinarily follow direct examination, but the 
sequence may be regulated by the hearing officer. 

5. The party with the burden of proof shall begin the 
presentation of the evidence, followed by the other parties in 
a sequence determined by the hearing officer. In all cases 
the burden of presenting evidence to support a fact or 
position rests with the proponent of the fact or position. 

6. When all parties and witnesses have been heard, opportunity 
must be offered to present final argument, in a sequence 
determined by the hearing officer. Final argument may be 
allowed in the form of memoranda or briefs, or oral argument, 
in the discretion of the hearing officer. 

7. The record of the hearing must be closed upon receipt of the 
final memoranda or briefs, transcript, if any, or late-filed 
exhibits requested by the hearing officer, subject to the 
authority for an administrative agency to consider additional 
information or evidence not presented at the hearing, as 
provided by North Dakota Century Code section 28-32-07. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
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Law Implemented: NDCC 28-32-07, 28-32-11, 28-32-11.1, 54-57-04 

98-02-03-04. Disruption of hearing. Disrespectful, disorderly, 
or contemptuous conduct, contumacious language, refusal to comply with 
directions, or continued use of dilatory tactics by any person 
constitutes grounds for immediate exclusion of such person from the 
hearing by the hearing officer . 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-03-05. Evidence - Official notice. [Reserved] See North 
Dakota Century Code section 28-32-06 for statutory requirements. 

98-02-03-06. Exhibits. Evidence other than witness testimony 
must be submitted in the form of exhibits. Whenever possible, copies of 
exhibits must be furnished to all parties. In any event, all parties 
must be afforded an opportunity to examine the exhibit. The hearing 
officer may require that the parties mark exhibits in advance of the 
hearing . When the evidence offered through the exhibit is embodied in a 
book, document, or other material of such volume as to needlessly 
encumber the record, an authenticated copy of the relevant excerpt may 
be entered, or the excerpt may be read into the record, in the 
discretion of the hearing officer. 

History: Effective January 1, 1992 . 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-06, 28-32-11.1 

98-02-03-07. Continuances. A party seeking a continuance shall 
first contact the other parties for the purpose of obtaining a 
stipulated agreement. If the party seeking the continuance is unable to 
secure a stipulated agreement then that party shall submit a written 
request for continuance to the hearing officer, with copies served upon 
the parties of record. These requirements may be waived by the hear i ng 
officer if circumstances arise to make compliance unreasonable . The 
hearing officer may not approve a continuance except for good cause 
shown. The hearing officer may order a continuance upon the hearing 
officer's own motion. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1 , 54-57-04 

98-02-03-08. Ex parte communications. [Reserved] See North 
Dakota Century Code section 28-32-12.1 for statutory requirements. 
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98-02-03-09. The record. [Reserved] See North Dakota Century 
Code sections 28-32-12 and 28-32-17 for statutory requirements. 

Section 
98-02-04-01 
98-02-04-02 

98-02-04-03 

98-02-04-04 
98-02-04-05 

CHAPTER 98-02-04 
POSTHEARING PRACTICE AND PROCEDURE 

Posthearing Briefs and Proposed Findings 
Agency Consideration of Information Not 

Presented at Formal Hearing [Reserved] 
Findings of Fact, Conclusions of Law, and 

Order of Agency [Reserved] 
Petition for Reconsideration [Reserved] 
Effectiveness of Orders [Reserved] 

98-02-04-01. Posthearing briefs and proposed findings. At the 
conclusion of the hearing, any party may request an opportunity to 
submit proposed findings of fact and conclusions of law, briefs, or 
memoranda. The hearing officer may direct the parties to submit 
proposed findings of fact and conclusions of law, briefs, or memoranda. 
The hearing officer shall fix the time for filing and service and the 
order of filing, and may direct that memoranda or briefs be filed 
simultaneously or sequentially. When it is ordered that proposed 
findings of fact and conclusions of law, briefs, or memoranda be filed 
and served by the party initiating the proceeding, and that party fails 
to comply, the hearing officer may recommend to the agency head that the 
proceeding be dismissed. Neither memoranda nor briefs may incorporate 
evidentiary materials through appendices or other attachments unless 
those items were received in evidence during the course of the hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-04-02. Agency consideration of information not presented at 
formal hearing. [Reserved] See North Dakota Century Code section 
28-32-07 for statutory requirements. 

98-02-04-03. Findings of fact, conclusions of law, and order of 
agency. [Reserved] See North Dakota Century Code section 28-32-13 for 
statutory requirements. 

98-02-04-04. Petition for reconsideration. [Reserved] See North 
Dakota Century Code section 28-32-14 for statutory requirements. 
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98-02-04-05. Effectiveness of orders. [Reserved] See North 
Dakota Century Code section 28-32-14.1 for statutory requirements. 
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