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JULY 1991

3-01-01-01. Organization of the state board of public
accountancy.
1. History. The state board of public accountancy was created in

1913 and originally supervised certified public accountants.
The 1975 Public Accountancy Act, codified as North Dakota
Century Code chapter 43-02.1, completely revamped the
accountancy laws and added licensed public accountants to the
board's jurisdiction.

Legislative intent. The 1975 legislative assembly, in passing
the Public Accountancy Act, declared it to be the state's
policy to promote the dependability of financial and
accounting information used for private or public purposes,
and further declared it to be in the public's interest that
persons claiming expertness in accountancy meet certain
standards and qualifications. A person's ability and fitness
to observe and apply the standards of the accounting
profession are to be Jjudged by the board of public
accountancy.

Board membership. The board consists of five members
appointed by the governor from 1lists of qualified nominees
submitted by the certified public accountants and the Ticensed
public accountants in North Dakota. There are four certified
public accountants and one licensed public accountant on the
board. If there are fewer than twenty-five 1licensed public
accountants in the state, they shall lose representation on
the board. Board terms are five years.

Compensation of board members. Pursuant to subsection 3 of
North Dakota Century Code section 43-02.1-02, each member of
the state board of public accountancy shall receive annual
compensation determined by the board of twelve hundred dollars



as compensation for the days, or portions thereof, spent in

- the discharge of the member's duties. In addition, each
member shall receive sixty-two dollars and fifty cents for
each day or portion thereof spent at the exam site in the role
of overseeing the administration of the uniform certified
public accountant examination.

5. Executive director. Subsection 6 of North Dakota Century Code
section 43-02.1-02 authorizes the board to employ an executive
director. The executive director is responsible for keeping
the board's recordss and administering the board's activitiess

The board's executive director +s may be contacted at:

Mr— Bary: I HiZ1

Board of Public Accountancy

Box 8104 University Station
Grand Forks, North Dakota 58202

History: Amended effective August 1, 1981; September 1, 1983;
October 1, 1983; July 1, 1991.

General Authority: NDCC 28-32-02.1, 43-02.1-02(6)(d)

Law Implemented: NDCC 28-32-02.1, 43-02.1-02(3)

3-01-02-01. Definitions. Unless specifically stated otherwise,
the following definitions are applicable throughout this title:

1. "Accountant" means either a certified public accountant or a
licensed public accountant certified to practice under North
Dakota Century Code chapter 43-02.1.

2. U"AICPA" means the American institute of certified public

accountants.
3. "Board" means the state board of public accountancy.

3+ 4. "Bookkeeping" means the maintaining of financial records and
preparation of tax returns. Bookkeeping does not include the
preparation of any financial statement or similar such
documents on which langquage similar to that wutilized by
certified public accountants or licensed public accountants is
placed including compilation and review language.

4~ 5. "Client" means the person, persons, or entity that retains an
accountant or an accountant's firm, engaged in public
accounting, for the performance of professional services.

-5+ 6. "Council" means the council of the American institute of

certified public accountants.



"Enterprise" means any person, persons, or entity, whether or
not organized for profit, for which an accountant provides
services.

"Financial statements" means statements, and footnotes related
thereto, that purport to show financial position that relates
to a point in time or changes in financial position that
relate to a period of time, and statements that use a cash or
other  incomplete basis of accounting. Balance sheets,
statements of income, statements of retained earnings,
statements of changes in financial position, and statements of
changes 1in owners' equity are financial statements.
Incidental financial data included 1in management advisory
services, reports to support recommendations to a client, and
tax vreturns and supporting schedules do not, for these
purposes, constitute financial statements. The statement,
affidavit, or signature of preparers required on tax returns
neither constitutes an opinion on financial statements nor
requires a disclaimer of such opinion.

"Firm" means a proprietorship, partnership, corporation, or
professional corporation or association engaged in the
practice of public accounting, including individual partners
or shareholders thereof.

"Institute" means the American institute of certified public
accountants.

"Licensee" means a certified public accountant or a licensed

pubiic accountant licensed by this board.

"NSPA" means the national society of public accountants.

"Practice of public accounting” means hotding any of the
following:

a. Holding oneself out to be an accoumtant or performing the
public as a provider of public accounting services.

b. Performing or giving the appearance of performing any form
of reporting or attest functions of the type generally
rendered by certified public accountants or licensed
public accountants imcluding the.

c. The rendering of any report or intimating that a report is
being given with respect to any financial statements
whether audited, reviewed, or compiled imciuding.

d. Using a reference to the fact that +he financial
statements or other documents were prepared in accordance
with generally accepted accounting principals or similar
language indicating that the standards of the accounting
profession have been followed. '



Practice of public accounting does not include mere
bookkeeping as defined by this section, nor does it
include reviews conducted under the American institute of
certified public accountants or national society of public
accountants peer review programs or the American institute
of certified public accountants quality review program or
the board's positive review program, or any other similar
program approved by this board.

The terms "public practice", "practice", and "practice
public accounting" shall be synonymous with the term
"practice of public accounting".

The terms shall not be Tlimited by a more restrictive
definition that might be found 1in the accountancy law
under which a member licensee practices.

++—= 14. "Professional services" means one or more types of services
performed in the practice of public accounting.

History: Amended effective January 1, 1987; July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-02-02-01. Examination fees. The following examination fees
have been established by the board for the certified public accountants
examination:

1. Not +to exceed ome One hundred twenty-five dollars at the time
an applicant files an application to take the examination.

2. Sixty dollars for each reexamination in accounting practice.

3. Thirty dollars for each reexamination in the other subjects
provided the applicant has already passed accounting practice
or two other parts of the examination.

History: Amended effective July 1, 1981; July 1, 1985; July 1, 1987;
July 1, 1991.

General Authority: NDCC 43-02.1-02(6)(d)

Law Implemented: NDCC 43-02.1-03(3)

3-02-02-03, Licensed public accountants' fees. For those
}icensed pubiic accountants quatifying for Iicensure under  the
provisions of North Bakota €entury €Code section 43902+64 the
foltlowing fees shall be in effect- Repealed effective July 1, 1991.

4+ 6Ome hundred doliars for iIicensure under subsection + of North



under subsection 2 of North Bakota €enmtury €ode section
4302104

3+ 6OHme humdred doliars for Iicenmsure for a nonresident under
subdivision ¢ of subsection 3 of North Bakota €entury €ode
section 436021+ 64-

General Authority: NBEE 43—62—1+62¢63¢
Law Implemented: NBEE 43—92—1+04CH 4302+ 64€2) 43021643

3-02-02-04. Fee for annual licensure. The annual fee for every
person legally certified to practice as a certified public accountant
and every person legally licensed to practice as a licensed public
accountant within this state, whether in actual practice or not, shall
be fifty forty dollars. Fhe fee for nonresidents shall be forty doilars
Each licensee that fails to register or pay the annual 1license fee by
July thirty-first of the board's current fiscal year shall pay a late
filing fee of twenty dollars in addition to the annual Ticense fee.

History: Amended effective August 1, 1981; October 1, 1982; July 1,
1987; June 1, 1988; July 1, 1991.

General Authority: NDCC 43-02.1-02(6)(d)

Law Implemented: NDCC 43—62-—1+63¢33 43—02—+04¢> 43-02.1-06

3-02-02-05. Inactive or retired accountants.

1. Any certified public accountant or licensed public accountant
who is no longer practicing or employed because of disability
or other retirement may notify the board of that status. In
that event a certificate to practice as a certified public
accountant or license to practice as a licensed public
accountant shall be designated "inactive" and shall remain
effective as such without payment of the annual registration
fee required by North Dakota Century Code section 42-02.1-06
and this chapter. Such an inactive certificate holder or
licenseholder may not practice as a certified public
accountant or a licensed public accountant in this state but
may continue to use the title "certified public accountant" or
"Ticensed public accountant" or the abbreviation "CPA" or
"LPA", as applicable. Such an inactive certificate holder or
licenseholder must adhere to the code of professional ethics
set forth in article 3-04, but is not required to comply with
continuing professional education regulations set forth in
article 3-03.

2. An inactive certificate holder or licenseholder may apply for
reinstatement to practice as a certified public accountant or
licensed public accountant at any time and will be reinstated
to "active" practice as a certified public accountant or
licensed public accountant by paying the annual registration
fee required for the year of application, and by satisfying



the board that all current requirements for continuing
education have been met.

History: Effective October 1, 1982; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-06

3-02-02-06. Suspension or revocation of certified public
accountant's certificate or licensed public accountant's 1license for
nonpayment of registration fee.

1. The holder of a certificate to practice as a certified public
accountant may have that certificate suspended or revoked for
nonpayment of a registration fee. The holder of a license to
practice as a licensed public accountant may have that license
suspended or revoked for nonpayment of the registration fee.
In the event the board notifies a holder of a certificate to
practice as a certified public accountant or Tlicense to
practice as a licensed public accountant that said fees are in
default, and payment is not received by the board for a period
of six momths sixty days thereafter, the board shall proceed
pursuant to North Dakota Century Code section 43-02.1-05 to
suspend or revoke the certified public accountant's
certificate or licensed public accountant's license.

2. Licensees are required to notify the board of address changes
within thirty days of such change. Should a certificate
holder or Tlicenseholder fail to inform the board of a change
of address, the board shall make reasonable efforts to obtain
the address, but 1in the event that those efforts fait for =
period of s+ix monmths the address is not found by sixty days
from the time when a certified public accountant's or licensed
public accountant's registration fee is due, the board shall
proceed to suspend or revoke the certified public accountant's
certificate or licensed public accountant's Tlicense pursuant
to North Dakota Century Code section 43-02.1-05.

History: Effective October 1, 1982; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-06

3-02-02-07. Return of suspended or revoked certified public
accountant's certificate or licensed public accountant's license.
Should a certificate hotder have his holder's certificate be suspended
or revoked or a %icenseholder have his licenseholder's Tlicense be
suspended or revoked purswant +to North Bakota €emtury €ode section
43—92—1+96%, the certificate holder or licenseholder shall return his the
certificate or Tlicense to the North Dakota state board of public
accountancy state office within thirty days after receipt of notice of
said suspension or revocation. The certificate or license returned
under this section must be the original document issued by the board.




A licensee who voluntarily relinquishes the certificate or license
must return the original certificate or license to the board within
thirty days after notifying the board of the intent to relinquish.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-05

3-02-02-08. Reinstatement fee. Should a certificate hotder have
tis holder's certificate be suspended or revoked, or a Iicensehoider
have his licenseholder's 1license be suspended or revoked because of
monpayment of his anmuat fee, the certificate holder or licenseholder is
required to pay in addition to his the annual fee, as provided in
section 3-02-02-04, a reimstatement fee determinmed by the board not to
exceed ome hundred dottars all annual registration fees that would have
been payable had suspension or revocation not occurred. The certificate
holder or licenseholder must also be required to satisfy the state board
that all current requirements to hold a certificate or license 1in good
standing have been met.

A licensee who voluntarily relinquishes the certificate or license
may be subsequently reinstated upon payment of the current annual
registration fee. The Tlicensee must also satisfy the board that all
current requirements to hold a certificate or license in good standing
have been met.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43—62—1+63¢33~ 43—92-1+64c> 43-02.1-05(2)

3-02-03-01. Registration of sole practitioners and partnerships.
Each partnership consisting of one or more partners, and each sole
practitioner holding unrevoked North Dakota certificates amd or Ticenses
which engage or intend to engage in the practice of public accounting
within North Dakota during all or part of the state board of public
accountancy's fiscal year, is required to register for that year. The
completed registration form and the appropriate fee shall be submitted
to the board within thirty days prior to engaging in pubiic practice the
practice of public accounting in any year.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-02-03-04. Untimely registration - Sole practitioner or
partnership. Each sole practitioner or partnership that fails to
register by July thirty-first of each year shall pay a late filing fee
of twenty dollars, in addition to the annual registration fee required
in section 3-02-02-04.1. In the event the board notifies a sole
practitioner or partnership that said fees and registration are in




default, and payment 1is not received by the board for a period of six
momrths sixty days after such notice, the board shall proceed pursuant to
North Dakota Century Code section 43-02.1-05 to suspend or revoke the
certificate or license of each sole practitioner or individual partner.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-02-03-05. Sole practitioner's or partnership's failure to
register or pay fee. Failure to register and pay the appropriate fee as
provided in section 3-02-02-04.1 by July thirty-first of each year shall
be deemed unprofessional conduct and may be cause for suspension or
revocation of the certificates amd or licenses of the sole practitioner
or of each individual partner.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-02-03-06. Registration of corporations. Each professional
corporation consisting of one or more shareholders holding unrevoked
North Dakota certificates =amd or licenses which engages or intends to
engage in the practice of public accounting within North Dakota during
all or part of the state board's fiscal year is required to register
with the board ammuwatiy for that year. The completed registration form
and appropriate fees; accompanted by a copy of the artictes of
4meorporation and 4ts ammuat reports shall be submitted to the board
within thirty days prior to engaging in pub¥ic the practice of public
accounting in any year.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-02-03-09. Untimely registration - Corporation. Each
corporation that fails to register by July thirty-first of each year
shall pay a late filing fee of twenty dollars, in addition to the annual
registration fee required in section 3-02-02-04.1. In the event the
board notifies a corporation that said fees and registration are in
default, and payment is not received by the board for a period of six
months sixty days after such notice, the board shall proceed pursuant to
North Dakota Century Code section 43-02.1-05 to suspend or revoke the
certificate or license of each officer, director, or shareholder of the
corporation.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

10



3-02-03-10. Corporation's failure to register or pay fee.
Failure to register and pay the appropriate fees as provided in section
3-02-02-04.1 by July thirty-first of each year is deemed unprofessional
conduct and may be cause for suspension or revocation of the certificate
amd or license of the corporation's officers, directors, and
stockholders licensed to practice in this state.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-03-01-01. Hours or days required. 6n Becember 3+ 19855 each
Iicensee required to do so must have compieted ome hundred forty hours
preceding three—and onme—thaifyear period and have a mirrimum of
subsequent comtimuing Continuing professional education reporting dates
must be on December thirty-first of each year and the hours submitted
must be for that previous twelve months, January first through December
thirty-first. At the end of +he continuing professionat education
reporting year January + 19865 to Becember 35 19865 and a1t subsegquent
each continuing professional education reporting years, each appiicant
licensee required to do so by section 3-03-03-01 must have completed one
hundred twenty hours of acceptable continuing professional education in
the immediate preceding three reporting periods and have completed a
minimum of twenty-four credit hours each year. A }ate filing fee of

History: Amended effective August 1, 1984; October 1, 1984; July 1,
1991.

General Authority: NDCC 43-02.1-02(6)(d)

Law Implemented: NDCC 43-02.1-02(6)(d)

3-03-01-02. How credits determined.

1. Continuing professional education programs are measured in
full-hour increments only, with one hour of credit awarded for
each full fifty minutes of instruction.

2. Only class hours or self-study equivalents, and not
preparation hours, are to be counted.

3. Service as a lecturer or discussion leader will receive credit
to the extent that it contributes to the individual's
professional competence, to a total credit 1imit equal to
twice the program's credit allowance for enrolled
participants. Credit for lecturer or discussion leader
service is further limited to not more than half the total of
all hours claimed for any one reporting year. Repetitious
presentations are not to be counted.

11




History: Amended effective July 1, 1987; July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-03-02-03. Programs deemed approved. Provided the criteria
listed in sections 3-03-02-01 and 3-03-02-02 are met, the following are
deemed to qualify for continuing professional education:

1. Professional development programs of the American institute of
certified publiic accountants, the national society of public
accountants, the national association of state boards of
accountancy, and state certified public accountant and
licensed public accountant societies.

2. Technical sessions at meetings of the American institute of
certified public accountants, the national society of public
accountants, the national association of state boards of
accountancy, state societies, and local chapters.

3. University or college courses.

a. Courses taken for university or college credit may receive
continuing professional education credit at the rate of
fifteen hours per semester hour of institutional credit,
or ten hours per quarter hour of institutional credit,
subject to a total limit of not more than half the total
of all hours claimed for any one reporting year.

b. Licensees teaching a specific university or college level
accounting course for the first time may be granted credit
for preparation and instruction to the extent that it
contributes to the individual's professional competence,
up to a limit of twice the continuing professional
education course credit available for licensees taking the
course. No credit is available for repetitious teaching
of the course or for subsequent teaching of courses with
similar content. Total credit for these activities during
any ome reporting yvear 15 limited to not more than half
the total of all hours claimed for any one reporting year.

c. Noncredit short courses.
4. Formal, organized in-firm educational programs.

5. Programs in other organizations (accounting, professional,
industrial, etc.).

History: Amended effective July 1, 1987; July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

12



3-03-02-04. Self-study programs. Provided the criteria listed in
sections 3-03-02-01 and 3-03-02-02 are met, formal correspondence
courses or other self-study programs will be deemed to qualify for
continuing professional education. Total credit for self-study program

hours durimg any ome reporting year iS limited to not more than half the
total of all hours claimed for any one reporting year.

History: Amended effective July 1, 1987; July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-03-03-01. Coverage of requirement. The continuing professional
education requirements promulgated by the board will apply to all
certified public accountants and licensed public accountants in public
practice either full-time or part-time, whether or not on their own
account, in North Dakota. Licensees not in public practice full-time or
part-time in North Dakota are not required to meet continuing
professional education requirements except that they must file annual
continuing professional education reports but they need not 1list any
education credits. In the event they decide to enter public practice
either full-time or part-time in North Dakota, they must at that time
meet the continuing professional education requirements and furnish
evidence of familiarity with current accounting and auditing procedures
and practices.

A Tlate filing fee of twenty dollars will be imposed on any
licensee whose continuing professional education reports are not
received by the date indicated on the reporting form.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-03-03-02. Nonpractice. €ertificate holders not +in pubiic
theydec:detoenterpubhcprac‘!rme-rtherfni-l—tme or p-zn-t—tm in
North Bakotas they must at that time furmish evidence of famitiarity

with current accounting amd auditing procedures and practices— Repealed
effective July 1, 1991.

General Authority: NBEE€ 43—62—1+02¢6>d>
Law Implemented: NBE€ 4302 1+62¢6¢d>

3-03-03-02.1. Temporary license. The board may allow a licensee
to practice public accounting under a temporary license if the licensee
has acquired at Jleast sixty hours of approved continuing professional
education within the preceding three years and agrees in writing to
complete, within one hundred eighty days of commencing public practice,
the remaining continuing professional education hours necessary to total

13




one hundred twenty hours. I[f the licensee completes the remaining
continuing professional education hours within the one hundred eighty
days, the licensee will be granted a regular license to practice public
accounting. If the licensee does not complete the remaining continuing
professional education hours within the one hundred eighty days, the
licensee must immediately cease practicing public accounting and return

the temporary license to the board. Temporary licenses may not be
renewed.

History: Effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-03-03-03. Nonresidents. €ertified public accoumtants holding
North Bakota certificates but not residing or practicing in North Bakota
are mot regquired +to meet North Bakota's continmuing professiomat
education standards- Repealed effective July 1, 1991.

General Authority: NBEE 4362162633
Law Implemented: NBEE 43—92+0266cd>

3-04-01-01. Suspension and revocation. The state board of public
accountancy derives its authority from North Dakota Century Code chapter
43-02.1, the Public Accountancy Act of 1975 as amended, which provides
that the board may, after a hearing, suspend, or revoke the certificate
or license of an accountant found guilty of violating any provisions of
this code of ethics.

History: Amended effective November 1, 1982; July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e), 43-02.1-05(1)(d)

3-04-01-02. Applicability. This code of ethics applies to all
services performed in the practice of public accounting, including tax
and management advisory services, except where specifically stated
otherwise. An accountant practicing outside of North Dakota will not be
subject to discipline for departing from any of the provisions of the
code of ethics so long as the accountant's conduct is in accord with the
rules of the organized accounting profession in the state in which the
accountant is practicingr Howevers; where =an accountant’s mnmame <=
associated with fimanciat statements in such a manmer as to imply that
circumstances that would entitie the reader to assume that North Bakota
practices were followeds +the accountant must compty with the
requirements of sections 3646362 and 3646363, as interpreted by
the accountancy board of that state.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

14



3-04-01-04. Nonpractitioners. An accountant engaged 1in the
practice of public accounting must observe all of the provisions of the
code of ethics. An accountant not engaged in the practice of public
accounting must observe only sections 3-04-01-05, 3-04-01-06,
3-04-02-02, and 3-04-06-01 since all other provisions of the code of
ethics relate solely to the practice of public accounting.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-04-02-02. Integrity and objectivity. An accountant shall not
knowingly misrepresent facts, and when engaged in the practice of public
accounting, including the rendering of tax and management advisory
services, shall not subordinate the accountant's judgment to that of
others. iIn tax practice; an accourrtant may resoive doubt in favor of
the accountant’s ciient as }ong as there is reasonabie support for the
position-
History: Amended effective July 1, 1991.

General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-04-03-01. General standards. An accountant in public practice
shall comply with the following gemerat standards as interpreted by the
board and must Justify any departures therefrom.

1. Professional competence. An accountant shall undertake only
those engagements professional services which the accountant
or the accountant's firm can reasonably expect to complete
with professional competence.

2. Due professional care. An accountant shall exercise due
professional care 1in the performance of =an engagement
professional services.

3. Planning and supervision. An accountant shall adequately plan
and supervise an engagement the performance of professional
services.

4. Sufficient relevant data. An accountant shall obtain
sufficient relevant data to afford a reasonable basis for
conclusions or recommendations in relation to an engagement
any professional services performed.

5. Forecasts. An accountant shall not permit the accountant's
name to be used in conjunction with any forecast of future
transactions in a manner which may lend to the belief that the
member licensee vouches for the achievability of the forecast.

History: Amended effective November 1, 1982; July 1, 1991.

15




General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-04-04-01. Confidential client information. An accountant shall
not disclose any confidential information obtaimed 4n the course of =

professiomat engagement except with the without the specific consent of
the client.

1. This section shall not be construed:

a. To relieve an accountant of the accountant's obligations
under sections 3-04-03-02 and 3-04-03-03.

b. To affect in any way the accountant's comptiance
obligation to comply with a validly issued and

enforeceable subpoena or summons enforceabte by court
order.

c. To prohibit review of an accountant's professional
practices as a part of voluntary quality review wWOrk under
institute or board authorization.

d. To preclude an accountant from initiating a complaint
with, or responding to any inquiry made by, the board or
its designee or by a duly constituted investigative or
disciplinary body of the North Bakota society of certified
pubiic accountants or the North Bakota society of iicensed
pubiic accountants.

2. Board members, members of a recognized investigative or
disciplinary body, and professiomat practice reviewers shall
not use to their own advantage or disclose any confidential
client information that comes to their attention from
accounrtants 4n  disciptinmary proceeddngs  or  otherwise 10
carrying out their official responsibilities. However, this
prohibition shall not restrict the exchange of information
between duly comstituted with recognized investigative or
disciplinary bodies or affect 1in any way compliance with a
validly issued and enforceable subpoena or summons.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-04-04-02. Contingent fees. Professiomalt services shaii not be
offered or rendered under an arrangement whereby no fee wilt be charged
untess a specified finding or result is attaimeds or where tire fee i=
othrerwise contingent upon the findings or results of such services— An
accountant’s fees may vary dependings for exampites on the comptexity of
the service rendered: Fees are not regarded as being contingent +f
fixed by courts or other public authorities ors in tax matterss if
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- imed } t on tive trs of “udiciad » o e S
of govermmentat agemcies— A licensee in public practice may not perform
for a contingent fee any professional services for, or receive such a
fee from, a client for whom the Tlicensee or licensee's firm also

performs:

1. An audit or review of a financial statement;

2. A compilation of a financial statement when the licensee
expects, or reasonably might expect, that a third party will
use the financial statement and the licensee's compilation
report does not disclose a lack of independence; or

3. An examination of prospective financial information.

This prohibition applies during the period in which the licensee
or the licensee's firm is engaged to perform any of the services listed
above as well as the period covered by any historical financial
statements involved in any such listed services.

For purposes of this section, a contingent fee is a fee
established for the performance of any service pursuant to an
arrangement in which no fee will be charged unless a specified finding
or result is attained, or in which the amount of the fee 1is otherwise
dependent upon the finding or result of such service.

A member's fees may vary depending, for example, on the complexity
of services rendered. Fees are not regarded as being contingent if
fixed by courts or other public authorities, or, in tax matters, if
determined based on the results of judicial proceedings or the findings
of governmental agencies. The preparation of original or amended tax
returns or claims for refunds does not fall within these exceptions.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-04-06-03. S s e T oS An  accournrtant shatt not pay =
commission to obtain a cifents nor shaid an accountant accept =
commission for a referral to a ciient of products or services of others—
or estates- Commission and referral fees. A Tlicensee in public
practice may not for a commission recommend or refer to a client any
product or service, or for a commission recommend or refer any product
or service to be supplied by a client, or receive a commission, when the
licensee or the licensee's firm also performs for that client:

1. An audit or review of a financial statement;
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2. A compilation of a financial statement when the licensee
expects, or reasonably might expect, that a third party will
use the financial statement and the licensee's compilation
report does not disclose a lack of independence; or

3. An examination of prospective financial information.

This prohibition applies during the period in which the licensee
is engaged to perform any of the services listed above and the period
covered by any historical financial statements involved in such listed
services.

A Tlicensee in public practice who 1is not prohibited by this
section from performing services for or receiving a commission and who
is paid or expects to be paid a commission shall disclose that fact to
any person or entity to whom the licensee recommends or refers a product
or service to which the commission relates.

Any Tlicensee who accepts a referral fee for recommending or
referring any service of a certified public accountant or Tlicensed
public accountant to any person or entity or who pays a referral fee to
obtain a client shall disclose such acceptance or payment to the client.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-04-06-05. Form of practice - Name. An accountant may practice
public accounting, whether as an owner or as an employee, only in the
form of a proprietorship, a partnership, or a professional corporation
or a business corporation formed for such purposes and in existence on
July 1, 1975. An accountant shall not practice public accounting under
a firm name which <4nciudes any fictitious mames  indicated
speciatizations or that 1is misleading as to the type of orgamization
fproprietorships partmersirips or corporatiom)—- Howevers mames . Names
of one or more past partners or shareholders may be included in the firm
name of a successor partnership or corporation. Also, a partner or
shareholder surviving the death of or withdrawal of a]1 other partners
or shareho]ders may continue to practice public accounting under tie
mame a name which includes the name of past partners or

shareholders for up to two years after becoming a sole practitioner.

History: Amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(e)

3-05-02-01. Submission of reports. 6n or after July first of
each years beginming on July + +988 When so directed by the board, each
sole practitioner, partnership, or professional corporation required to
register under chapter 3-02-03 and which performs compilation or review
services but no audit services, shall furnish to the board in connection
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with its registration, with respect to each office maintained by the
applicant 1in this state, one copy of each of the following kinds of
reports issued by that office during the twelve-month period mext

preceding the date of appiication registration, if any report of such
kind was issued during such period:

1. A compilation report (including accompanying financial
statements); and

2. A review report (including accompanying financial statements)+
and.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-02-01.1. Onsite practice review. Beginning July 1, 1992,
and when directed by the board, a sole practitioner, partnership, or
professional corporation required to register under chapter 3-02-03, and
which performs audit services, is required to undergo an onsite practice
review conforming to the standards of the American institute of
certified public accountants quality review program or peer review
program, or a program deemed comparable in the opinion of the board. A
copy of the report of such review and the letter of comments, if any,
are to be submitted to the board as directed.

History: Effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-02-02. Exception to submission of report. The requirement
requirements of sectdon sections 3-05-02-01 and 3-05-02-01.1 may not
apply with respect to any office which within the three years
immediately preceding the registration had been subjected to a quatity
review conmforming to this chapter program as defined in section 3-05-02-
01.1; provided, that a copy of the report of such quatity review and the
letter of comments, if any, is submitted with the registration renewal
apptication and such report of the registrant reflected an unqualified
opinion.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-02~05. Confidentiality of information in report. The
identities of the sources of financial statements and reports received
by the board or the positive review program committee from other than
the registrants who issued the reports must be preserved in confidence.
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Reports and other materials submitted to the board or the positive
review program committee pursuant to section sections 3-05-02-01,
3-05-02-01.1, and 3-05-02-02 and comments of reviewers, the positive
review program committee, and the board on such reports or workpapers
other materials relating thereto, must also be preserved in confidence
except to the extent that they are communicated by the board to the
registrant who issued the reports, and except to the extent that they do
mot viotate the open records law of North Dakota is not violated.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-03-01. Review of reports. FThe positive review program
committee shait ammuatly review approximately ome—third of +the £ach
year, reviewers shall review those reports submitted in accordance with
section sections 3-05-02-01s and 4n addition such reports as it receives
pursuant to section 3-05-02-04 and such reports as may be referred +o +t
by the board.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-03-02. Scope of review. The positive review program
committee shall determine, with respect to each report that +t reviews:

1. Whether the report 1is in general conformity with applicable
professional standards;

2. If not, in what respect the report is substandard (meaning

mater1a11y inaccurate or misleading) or seriousiy gquestiomable
marginal (meaning containing serious deficiencies but not
materially inaccurate or misleading); and

3. Any recommendations it may have concerning improvement of the
quality of the report.

The positive review program committee shall report its determinations
and recommendations to the board.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-03-03. Appointment of reviewer by board. If the positive
review program committee reports to the board that a report s
substandard or seriousty questiomabte marginal pursuant to section
3-05-03-02, the board may direct that a review of the workpapers be
conducted by a reviewer designated by the positive review program
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committee. The review of the workpapers must be conducted by a person
other than the person who performed the review of the report. The
findings of any such review of the workpapers must be transmitted by the
reviewer to the positive review program committee; and, with such
changes or additions as the positive review program committee may deem
appropriate, by the positive review program committee to the board.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-03-04. Board review of committee's determinations. The
board shall review the determinations and recommendations regarding
reviews Of reports by the positive review program committee pursuant to
section 3-05-03-02; and in any case where the positive review program
committee has determined, and the board concurs, that a report is in
general conformity with applicable professional standards, the board
shall forward the positive review program committee's determination and
recommendations, if any, to the person in charge of the office which
submitted the report.

History: Effective June 1, 1988; amended effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)

3-05-03-05. Review of onsite practice reviews. Reports and
letters of comments submitted in accordance with section 3-05-02-01.1
must be reviewed, and resultant findings and recommendations must be
given to the board and the board shall take appropriate action, which
may include similar actions to those in section 3-05-04-01.

History: Effective July 1, 1991.
General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-01.1-02(6)(d)

3-05-04-01. Substandard Deficient reports and board action. If
the board determines that a report referred to the board by the positive
review program committee is substandard deficient or seriousty
questiomabte marginal with respect to applicable professional standards,
the board may take any one of the following actions:

1. The board may submit to the registrant firm a letter of
comment detailing the deficiencies noted in connection with
the review and requiring the registrant to develop a set of
pltanmed comtrot procedures detail the steps  which  the
registrant will take to ensure that similar occurrences will
not be present in the future. A response from the registrant
will be required within forty-five days of the mailing of the
board's letter and will be subject to followup review by the
board.
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History:

The board may require any individual who had responsibility
for issuance of the report or who substantially participated
in preparation of the report or the related workpapers, or
both, to successfully complete specific courses or types of
continuing education as specified by the board. The cost of
the course or courses must be borne by such registrant.

The board may require that the office responsible for the
substamdard deficient report submit all or specified
categories of its reports for a preissuance review in a manner
and for a duration prescribed by the board.

If it appears that the professional conduct reflected in the
substandard deficient report is so serjous as to warrant
consideration of possible disciplinary action, the board may
initiate an investigation pursuant to  subdivision b of
subsection 6 of North Dakota Century Code section 43-02.1-02
and subdivision g of subsection 1 of North Dakota Century Code
section 43-02.1-05.

Effective June 1, 1988; amended effective July 1, 1991.

General Authority: NDCC 43-02.1-02(6)(d)
Law Implemented: NDCC 43-02.1-02(6)(d)
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MARCH 1991

STAFF COMMENT: Article 4-07 contains all new material but is not
underscored so as to improve readability.

ARTICLE 4-07
ORGANIZATION OF CENTRAL PERSONNEL DIVISION

Chapter
4-07-01 Organization of Central Personnel Division
4-07-02 Salary Administration Procedures
CHAPTER 4-07-01
ORGANIZATION OF CENTRAL PERSONNEL DIVISION

Section
4-07-01-01 History, Functions, Organization of the

Central Personnel Division
4-07-01-02 Organization and Functions Subject to

Chapter 28-32
4-07-01-03 Methods the Public May Use to Obtain Information

4-07-01-01. History, functions, organization of the central

personnel division.
1. History of the central personnel division.

a. The 1975 Tlegislative assembly passed a Central Personnel
System Act, codified as North Dakota Century Code chapter
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54-44.3. The Act created the central personnel division
as well as the state personnel board. The division was to
establish and maintain classification and compensation
plans as well as establish general policies and rules,
which were to be binding on the affected agencies,
relating to a unified system of personnel administration
for the employees in the classified service of the state.

b. From its beginning in 1975, the central personnel division
developed general personnel policies in response to: the
requirements for a unified system of personnel
administration, requests from the state personnel board,
requests from agencies or other officials in the executive
branch, changed requirements in state or federal laws, and
various decisions of the courts. These policies were
discussed at meetings of the state personnel board: If a
particular policy was approved by the board, the division
would then act to idinclude it within the North Dakota
personnel policies manual. Policies approved and adopted
in this way were then distributed to all state agencies.

c. The policies included in the North Dakota personnel
policies manual were to be followed by all agencies with
classified employees. More specifically, merit system
agencies were to strictly follow the policies, but
nonmerit system agencies were advised that the policies
formed a "base" for the development of the agencies own
policies and procedures.

d. In July of 1981 then Governor Allen Olson issued executive
order number 1981-10. That executive order portrayed the
North Dakota personnel policies manual as providing the
assurance that classified employees would be treated
fairly and uniformly if the policies were followed. The
executive order identified the state personnel board as
the agency which would hold public meetings to receive
comments and approve revisions to the policies. Governor
Olson also ordered that agencies headed by a gubernatorial
appointee adhere to and follow the policies, including the
statewide appeal mechanism.

e. However, by late 1986 that manner of personnel policy
implementation and its "legality" and effect on various
agencies had been challenged before the North Dakota
supreme court. By 1990 in order for the division to carry
out its statutory purpose of establishing a unified system
of personnel administration for the classified service of
the state, it was apparent that certain policies had to be
adopted as rules in accordance with North Dakota Century
Code section 28-32-02.

2. Functions of the central personnel division. The division
establishes, maintains, and revises, classification and
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compensation plans. It assigns position classifications and
pay grades, hears various appeals according to rules of and as
directed by the board, establishes and maintains required
records for all employees in the classified service of the

state. It assists appointing authorities and agencies with
selection procedures, grievance procedures, and training
programs. It ensures salaries are paid consistent with the

state's classification system, compensation plan, and salary
administration policy, and consults with state agencies
regarding salary administration. The division provides
services to the merit system agencies regarding recruitment
and referral, and it provides information and technical advice
to all state agencies and dinstitutions, as appropriate,
concerning equal employment opportunity and affirmative
action. The division also serves as secretariat to the state
personnel board.

3. Organization of the central personnel division.

a. The central personnel division is a division of the office
of management and budget. The division is separate from
the state personnel board, although the division and board
work closely together. The division adopts its own rules
and the board reviews them. The board may disapprove a
rule or policy adopted by the division.

b. The central personnel division has a director and a staff.
The director is appointed by the director of the office of
management and budget from among persons certified by the
state personnel board. The director may hold no other
public office or employment. The director may be removed
for cause, and may appeal removal to the state personnel
board for a hearing. The director is responsible for the
performance of the division as it exercises its duties and
functions. The director 1is assisted by a staff of
professional, administrative, and clerical employees. The
staff are assigned to one of the following areas:
administration, classification and compensation, merit
system operations, employee relations and equal employment
opportunity, and training and development.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12
Law Implemented: NDCC 54-44.3-01, 54-44.3-12

4-07-01-02. Organization and functions subject to chapter 28-32.
The portions of the central personnel division's organization and
functions that are subject to North Dakota Century Code chapter 28-32
are those that dinvolve {its authority to adopt policies and rules
relating to a unified system of personnel administration which impose
requirements on other agencies. The central personnel division has the
authority to adopt policies, rules, and procedures in three areas:
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1. Subsection 1 of North Dakota Century Code section 54-44.3-12
provides the authority to establish general policies, rules,
and regulations which are binding on the agencies affected
once they are approved by the state personnel board. The
rules referred to in this regard must include rules on
establishing and maintaining the classification and
compensation plans.

2. Subsection 7 of North Dakota Century Code section 54-44.3-12
provides the authority to develop procedures that must be
followed by all state agencies and institutions regarding
salary administration for all employees in the classified
service.

3. North Dakota Century Code section 54-42-03 provides the
authority for the North Dakota merit system council, of which
the division is a part, to adopt general policies, rules, and
regulations which are binding on the agencies affected. Those
agencies are commonly known as the merit system agencies. The
rules referred to in this regard cover many aspects of
personnel administration for those grant-aided agencies which
receive federal funds.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12(7), 54-42-03

4-07-01-03. Methods the public may use to obtain information.
The public may obtain information, furnish information, or make requests
to the central personnel division concerning any of its functions or
rules by writing to:

Central Personnel Division
Capitol Building 14th Floor

600 East Boulevard Avenue
Bismarck, North Dakota 58505-0120

Telephone inquires may be made by calling 701-224-3290 between 8 a.m.
through 5 p.m. Monday through Friday.

History: Effective March 1, 19961.

General Authority: NDCC 54-44 .3-12
Law Implemented: NDCC 54-44.3-01, 54-44.3-12

STAFF COMMENT: Chapter 4-07-02 contains all new material but is not
underscored so as to improve readability.
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1.

CHAPTER 4~07-02
SALARY ADMINISTRATION PROCEDURES

Definitions

Scope of Chapter

Purpose of Chapter

Relationship to Availablie Funds

Salaries Must be Within the Assigned Salar

Exceptions

General Salary Increase

Hiring Rate

Documents Needed for Hiring Rate Above
the First Quartile

Probationary Increase

Responsibility Level or Workload Increase

Reclassification Adjustment

Promotional Increase

Performance Increase

Equity Increase

y Range

Temporary Increase
Adjustment Following Assignment to a Lower
Pay Grade
-02-01. Definitions. The terms used throughout this title
ame meaning as in North Dakota Century Code chapter 54-44.3,

"Class" means a group of positions, regardless of location,
which are alike enough in duties and responsibilities to be
called by the same descriptive title, to be given the same pay
range under similar conditions, and to require substantially
the same qualifications.

"Classification plan" means the listing of all the classes
that have been established, the specification for those
classes, and the process and procedures developed to maintain
the plan.

"Equity increase" means a salary increase provided to a
classified employee to mitigate either a serious internal
agency inequity or a documented, proven, external inequity.

"General salary increase' means a salary increase provided to
classified employees by specific legislative appropriation.

"Hiring rate" means the salary level assigned to an employee
upon initial employment with an agency. .

"Pay grade" means the number assigned to a classification
which corresponds with one specific range of pay rates.
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7. "Performance increase" means a salary increase provided to a
classified employee in recognition of documented performance
which 1is consistently superior or which consistently exceeds
performance standards.

8. Probationary increase" means a salary increase provided to a
classified employee upon the successful completion of their
applicable probationary period.

9. "Promotional increase" means a salary increase provided to a
classified employee when the employee 1is assigned to a
position in a different class which has a higher pay grade
than the employee's previous position, and the assignment is
not a result of a reclassification of the employee's position.

10. "Reclassification adjustment” means a salary change applied to
a classified employee when the employee's position s
reallocated to a different classification which has a
different pay grade.

11. "Responsibility Tlevel or workload increase" means a salary
increase provided to a classified employee when either of the
following conditions are met:

a. The Tlevel of duties and responsibilities assigned to the
employee is permanently changed, 1is documented, and is
independent of any change in classification.

b. A substantial, documented, increase in workload is
assigned to a position.

12. "Salary range" means the range of pay rates, from minimum to
maximum that are assigned to a pay grade, and which are often
divided into quartiles for reference.

13. "Temporary increase" means a salary increase provided to a
classified employee when the employee is assigned temporarily
to perform a higher level of responsibilities on an acting or
interim basis.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7)

4-07-02-02. Scope of chapter. This chapter applies to all
agencies, departments, institutions, and boards and commissions which
employ classified employees, except those agencies headed by an elected
official, and except those 1Jinstitutions 1in the university system.
Elected officials and dnstitutions 1in the university system may, at
their option, agree to the application of chapter 4-07-02 to their
specific agency.
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History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7)

4-07-02-03. Purpose of chapter. The purpose of this chapter is
to ensure that the salaries of classified employees are paid in a manner
consistent with the state's classification plan, its compensation plan,
and its salary administration policy.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7)

4-07-02-04. Relationship to available funds. A1l salary actions
under this chapter are subject to the availability of appropriated
funds. No person may take a salary action under this chapter if it were
to cause an agency to exceed its budget authorization.

History: Effective March 1, 1991,

General Authority: NDCC 54-44.3-12(1)

Law Implemented: NDCC 54-44 3-01, 54-44 3-12(1), 54-44.3-12(7),
54-44 3-12.1, 54-44.3-15

4-07-02-05. Salaries must be within the assigned salary range.
The central personnel division shall assign a pay grade and a salary
range to each approved class 1in the classification plan. Unless
otherwise provided by the central personnel division, the salary level
of a classified employee must be within the assigned salary range.

History: Effective March 1, 1991.

General Authority: NDCC 54-44.3-12(1)

Law Implemented: NDCC 54-44 3-01, 54-44 3-12(1), 54-44.3-12(7),
54-44 3-15

4-07-02-06. Exceptions. Exceptions to the requirements of
chapter 4-07-02 normally require prior written approval from the
director of the central personnel division. In emergency situations
exceptions may be provided verbally. Appointing authorities shall
describe their Jjustification for the exception and the impact that
denying the exception would have on the agency. Written documentation
in Justification of the exception must be provided by the appointing
authority at the earliest practical time following a verbal approval.

History: Effective March 1, 1991,

General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12(7)
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4-07-02-07. General salary increase. A general salary increase
must be provided in accordance with any specific guidelines or
requirements as appropriated by the legislative assembly.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-08. Hiring rate. The hiring rate for newly hired
employees must be within the first quartile of the salary range, except
that an appointing authority may assign a hiring rate up to the midpoint
of the salary range if either of the following requirements are met:

1. The employee's job-related qualifications exceed the
established minimum qualifications.

2. The agency is unable to recruit qualified candidates who would
accept a salary within the first quartile of the salary range.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-09. Documents needed for hiring rate above the first
quartile. If an appointing authority offers a hiring rate above the
first quartile of the salary range, documentation must be maintained on
the factors used to determine that rate and on the consideration given
to existing salary relationships within an agency.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-10. Probationary increase. An appointing authority may
grant an increase of up to five percent, or up to fifty dollars if the
hiring rate was less than one thousand dollars, upon an employee's
successful completion of a probationary period. The size of the
increase may vary depending on factors that include: performance,
internal equity, and budget appropriations.

History: Effective March 1, 1991.

General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)
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4-07-02-11. Responsibility level or workload dncrease. An
appointing authority may grant a responsibility level or workload salary
increase if all of the following requirements are met:

1. The 1increase does not exceed ten percent per biennium for an
employee.

2. Consideration is given to the effect granting the increase
would have on internal equity.

3. The change in workload or responsibility is documented and on
file.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-12. Reclassification adjustment. An appointing authority
may make an adjustment to a salary as a result of a reclassification
according to the following:

1. If the pay grade 1is higher following a reclassification
action, then an increase up to five percent above the minimum
of the new salary range may be provided. The salary must be
at least equivalent to the minimum of the new salary range.

2. If the pay grade is lower following a reclassification action,
then either of the following apply:

a. The employee's salary may remain the same if it is within
the Tower salary range.

b. The employee's salary may be reduced to within the lower
range to equitably relate to the salaries of other
employees in the same or related classes.

3. If the employee's salary is above the maximum of the salary
range for the new job grade, then either of the following
apply:

a. The salary of the employee may remain above the new
maximum when the reclassification is a result of a program
change, a reorganization, or is a result of a management
need not associated with the employee's performance. The
salary may remain above the maximum as long as the
employee remains 1in the classification. No  further
increases in salary may be granted the employee as long as
the salary remains above the maximum.

b. The salary must be reduced at least to the maximum of the

new range if the lower classification results from the
removal of duties and responsibilities from the employee
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as a result of substandard performance or for disciplinary
reasons.

4. If the pay grade is not changed, no salary adjustment shall be
made.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-07, 54-44.3-12(7)

4-07-02-13. Promotional dincrease. An appointing authority may
grant a salary increase when an employee is promoted, if all of the
following requirements are met:

1. The employee must be paid at least the minimum of the new
salary range.

2. Consideration must be given to the internal salary
relationships that would exist in the agency if the increase
were to be given.

3. The magnitude of the change in jobs is considered.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Impiemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-14. Performance increase. An appointing authority may
grant an increase for performance if all of the following requirements
are met:

1. A proper performance appraisal process is used by the agency.

2. The increase does not exceed five percent in any twelve-month
period for an employee.

3. Consideration is given to internal salary equity of other
agency employees.

History: Effective March 1, 1991.

General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3~12(7)

4-07-02-15. Equity increase. An appointing authority may grant
an equity increase if all of the following requirements are met:

1. The increase must not exceed ten percent in a biennium.
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2. At the time the 1increase is granted, documentation must be
submitted to the central personnel division that includes all
of the following:

a. A definition of the inequity.
b. An explanation of what created the inequity.
c. A statement that an additional inequity will not result.

d. A statement of what nonmonetary alternatives were
considered.

e. The relevant available market data in cases of external
equity.

3. The agency must consider the overall relationship of state
employees' salaries to market salaries and avoid creating
internal inequities.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-16. Temporary 1increase. An appointing authority may
grant a temporary increase if all of the following requirements are met:

1. An increase may not be given for a temporary situation of less
than thirty days.

2. An employee may not continue to receive a temporary increase
for more than thirty days after the special circumstances
ceased to exist.

3. Consideration 1is given to the magnitude of the change in
responsibility level.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)

4-07-02-17. Adjustment following assignment to a lower pay grade.
When an employee is assigned to a position at a lower pay grade, and the
employee's salary is above the maximum of the new grade, then either of
the following may result:

1. The salary may remain above the new maximum when the
assignment results from a program change, reorganization, or
other management need not associated with the employee's
performance. No further increases may be granted as long as
the salary remains above the maximum. )
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2. The salary may be reduced to at least the maximum of the new

range if the assignment resulted from substandard performance
or other disciplinary reasons.

History: Effective March 1, 1991.
General Authority: NDCC 54-44.3-12(1)
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7)
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TITLE 7

Agriculture, Commissioner of
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JULY 1991

7-03.1-10-01. Standards for the composition of milk products and
certain nonmilkfat products. The standards for the composition of milk
products and certain nonmilkfat products are attached in tabular form as
appendix to this chapter.

History: Effective August 1, 1986; amended effective July 1, 1991.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
lL.aw Implemented: NDCC 4-30-35; 43636
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Peutuct

Hilkfat Content

ADDITIONAL

1. Whole Hilk

Hin.

STANDARDS FOR THE COMPOSITION OF MILK

Max.

Moisture
Content Not

Hore than 2 Sp——
Total Solids | S.N.F.

Milk Solids
Content not
Less Than

3.25%

8.5

PRODUCTS AND CERTAIN NONMILKFAT PRODUCTS
(Appendix)

Hiscellaneous Regnirements

«l
- - —— — —_—

Vitamin A -~ 2000 1U/qt.
Vitamin D == 400 1U/qL.
Vitamin H‘ == 1.0 mg/qt.
Vitamin U, == 2.0 my/qL.
Niacin ==710.0 mg/qL.
lron == 10.0 mg/qt.
lodine .1 wg/qyt.

-= All Optional --

Other additives may be used it
approved by dairy commissioner

- em—— - - -—— —

2. low Fat Hilk

0.5 %

2.0 %

8.5

Vitamin A == 2000 (U/qtL.
== Required --

Vitamin D -- 400 [U/qL.
Vitamin Bl == 1.0 mg/qt.
Vitamin I, == 2.0 mg/qt.
Niacin =-"10.0 mg/qt.
lvon == 10.0 mg/qt.
lodine == .1 mg/qt.

-= Optional --

Other additives may be used if
approved by dairy commissioner

——tee o . s 4 mmie wm—— . mmt e 4 eimm = cam
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Moisture

Content Not

More Than

Milk Solids
Content not
Less Than

Miscel laneous Requirements

Product Milkfat Content
Hin. Max. Total Solids | S.N.F.
3. Skim Hilk 0.5 % 8.5 Same requircments as low fat
4. Acidified or
Cultured Milk 3.25% 8.5 Not less than .5% acidity
expressed as Lactic Acid
5. Lowlat
Acidified or
Cultured Hilk 0.5 % 2.0 % 8.5 Not less than .5% acidity
5 expressed as Lactic Acid
6. Skim Acidified
or Cultured
tilk 0.5 % 8.5 NolL less than .5% acidity
expressed as Lactic Acid
7. L &% 10.5 % 18.0 %
8. Sour § &% 10.5 % 18.0 % NobL less than .5% acidity
: expressed as Lactic Acid
9. Dry Cream 40.0 % 5.0 % 5.0 %
10. Ncavy Cream 36.0 %
11, Light Cream 18.0 % 30.0 %
12. Light Whipping
Cocam 30.0 % 36.0 %

. — - -—
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MHoisture
Content Not
More Than

Milk Solids
Content not
Less Than

Miscellancons Requircments

PProduct _Hilkfat Content
““““ ST Hin Hax. Total Solids | S.N.F.

13. Sour Cream 18.0 % When the food is characterized
by the addition of bulky
flavoring ingredients, the
weight of the milkfalL is not
less than 18% ol the remainder
obtained by subtracting the
weight of such optional
ingredients from the weight of
the food. In no case does Lhe
food contain less than 14.4%
milkfat,

4. Acidified

Suur Cream 18.0 % Same as above, but also add
not less than .5% acidity
expressed as Laclic Acid

15. Yogurt 3.25% 8.5 Not less Lhan 1.9% acidity
expressed as Lactic Acid

16. lLow Ful

Yogurt 0.5 % 2.0 % 8.5 Nor less than 0.9% acidivy
expressed as Lactic Acid

17. Noa Fat

Yogurt 0.5 % 8.5 Not less than 0.9% acidity
expressed as Lactic Acid

18. Frozen Yogurt Not less than 0.9% acidity
expressed as Lactic Acid
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Moisture Milk Solids

Content Not Content not
Product Milkfat Content More Than Less Than Hiscellaneous Requirements
Hin. Hux. Total Solids | S.N.F.
19. Frozen Yogurt
Mixes Not less than 0.9Y% acidity
expressed as Lactic Acid
20. Fkgg Nog 6.0 % 8.5 Not less than 1% egg yolk
solids
21. Dry Curd
Cuttage Cheese 0.5 % 80.0 % Calcium Chloride may be added
in a quantity of not more than
02% calculated as Anhydrous
Calcium Chloride of the weight
of the mix.
22. Crecamed
Cottage Cheese 4.0 % 80.0 %
2). Luw Fat
lartially
Creamed
Cottage Cheese 0.5 % 2.0 % 82.5 % legal il properly labeled,
“Low Fal" Coultage Cheese. 2%
butterfat required on label
CONCENTRATED
HILK PRODUCTS
24. Evaporated Hilk
and Loncentrated
Hilk 1.5 % 25.5 % [f Vitamin D is added, at
least 25 USP wnits per fluid
ounce must be added
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Moisture
Content Not

Hilk Solids
Content not
Less Than

Miscellaneous Requircments

Product Hilkfat Content Hore Than
s L —_Hin, Hax. _Total Solids | S.N.F.
25. Plain Condensed
Skim Hilk
Evaporated and
Concentrated 0.5 % 20.0 %
26. Sweelened
Condensed
Whole Hilk 8.0 % 28.0 %
27. Sweelened s
Condensed i
Skim Hilk 0.5 % 24.0 %
28. Whole Hilk
Puwdere or Dry
Whole Hilk 2€.0 % 40.0 % 5.0% Max. Moisture =--
premium grade  2.25%
extra grade 2.50%
standard grade 3.00%
29. Skim Hilk Extra Extra grade
lowder, Dry grade 4.0%
Skim Hilk 1.25%
or Nun Fat Stand. Standard
Dey Hilk grade grade
1.5% 5.0%
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Moisture Milk Solids
Content Not Content not "
Product Milkfat Content More Than Less Than Miscellaneous Requirements
Hin. Max. Total Solids | S.N.F.
HANUFACTURED
HILK PRODUCTS
30. Ice Cream - 10.0 % 20.0 % Not more than 0.5% stabilizer
Plaian Fruit, Not less than 4.5 lbs. per gal.
Nut, Chocolate, Not less than 1.6 lbs. food
and Bulky 8.0 % 16.0 % solids per gallon
Flavors
3. Artiflicially Permitted if not mude from
Sweetened: ] milk products. Label must
lce Cream " bear a sLatement of perceat of
- Plain 10.0 % weight of protein, fat, and
- Also Fruit, available cacbolhydrates in
Nuls or such food and the number of
Chacolate 8.0 % available calories supplied by
Ice Hilk a specified quantity of such
- Plain 6.0 % foods. The label must also
- With Fruit indicate the following: Con-
and Nuts 6.0 % tains " _»" @ non-
nutritive, artificial sweetener,
which should be used oaly by
persons who uwust restrict
their intake of ordinary
sweets (blank to be filled
with the name and percent
of weight the non=nutsitive
sweetencer in such food, and
state on carton "Imitution
Ice Cream" or “lce Milk".)
32. lce Hilk -
Plain 2.0 % 7.0 % 11.0 % Not more than 0.5% stabilizer
(Max 0.2% cmulsitier)
Ice Hilk - Not less than 4.5 Ibs./gal.
Fruit, Nut, ov Not less than 1.3 Ibs. food
Chocolate and 6.0% solids/gallon
"o O TR, min Qame as above
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tolstlure
Cantent Nac

Hilk Solids
Content not

Less Than

Hiscellaneous Requircments .

Light Butter or

reduced fat
butter

'raduct Hilkfat Content tore Than
fredue Hin, [ Hiax, Total Solids | S.N.F.
J). Sherbet 1.0% 2.0 % 5.0 X Hax. 2‘8; Acld .51 - weight/gal.
; e 20.0 % 0.5% stabllizer = weight/gal.
e 4.50 foud sollds/gal. 1.68
Flavors = sume as for Ice crean
with fruit, nutls
35. Egg Yolks 4% Per 90 pounds
1. The label must include
J6. Butter or 0 a_comparative statement
Whipped Butter 80.0% expressing the reduction
in calories and fat
52 relative to butter.

2. Optional ingredients
include partially skimmed
milk, skim milk, butter
milk, whey, whey-derived
ingredients, water, salt
or salt substitutes, bac-
terial culture, nutritive
sweetners, emulsifiers
and stabilizers, safe and
suitable color additives,
natural flavors, and safe
and suitable ingredients
to improve texture,
prevent syneresis, and
extend shelf life.

3. Vitamin A may be added
to provide 15,000 inter-
national units per pound.

n.

Hargacine

Follow fuederal standards
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Hilk Solids

Holstlure
Content not

Cuntent Not
' Hilkfat Content Hore Than less Than Hiscellancous Requirements
r“‘"‘""r e Hin, Hax. Total Solids | S.H.F.

K. Fluid filled
] Fluie Sce NDCC sectivns:

milk productls,

evaporated, dry,

fal, animal or 4-?0-4!

vegetable cheese 2‘32'::-;
4-30-41,1]

frozen desserts
(Hellorine Type)
luw fat [rozen
desserts (Hel-
lorine Type),
dessert topping,
amd [illed dairy
products

19. lwitation
Same as above.

Suur Cream
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Milkfat Content

Gurgonzola Cheese

Minimum Milkfat Maximum
CIIEESES in Solids Moisture Minimun Maximum
40. Asiago Cheese
Fresh 50.0% 45.0%
Medium 45.0% 35.0%
0ld 42.0% 32.0%
41. Blue Cheese 50.0% 46.0%
42. Brick cheese 50.0% 44.0%
43. Caciocavallo Siciliano .
Chcese - 42.0% 40.0%
44, Camembert Cheese 50.0%
45. Cheddar Cheese 50.0% 39.0%
46. Colby Checse 50.0% 40.0%
47. Cook Cheese 80.0%
4B. Crecam Cheese 55.0% 33.0%
49. Edam Cheese 40.0% 45:0%
50. Gammelgst Cheese 52.0%
50.0% 42.0%
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Minimum Milkfat Max imumn Hilkfat Content

_ CHEESES in Solids Hoisture Hinimum Haximum

52. Couda Cheese 46.0% 45.0%

53. Granular Cheese 50.0% 39.0%

54. Gruyere Cheese 45.0% 39.0% - -
55 Mard Cheese oy .01

56. Mard Grating Cheese i 32.0% 34.0% s

57. MWNigh Hoisture 50.0% Min. +44.0% el g

Jack Cheese Max. 50.0%

58. Lin;;aurgcr Cheese 50.0% 50.0% -_

59. Hontecey Cheese =k 50.0% 44.0% =

-;; Hunster Cheese 50.02.-—- - 46.0% - i -
w;ll—-;;;;rhalcl Cheese 65.0% 20.0% ‘:;ss than 31.;;_’
62, Nuworld Chcc;;h w“w_";;j;;"-“-m-‘.”- ) 6;.01 RSN ST e
—;;jwﬂruf;;slu Chcese J2.0% 32.0% Minimum ;;:;;;‘::;:-ij_;;:"“‘

less Lhan 10 months
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Milkfat Content

Minimum Milkfat Maximum
rﬁf CIEESES in Solids Moisture Minimum Maximum
64. Pineapple Cheese 50.0%
65. [Provolone Cheese 45.0% 45.0%
66. Ricotta 80.0% 11.0%
67. Part-Skim Ricotta 80.0% 6.0% 11.0%
68. Romano Cheese 38.0% 34.0%
6Y. Roquefort Cheese 50.0; 45.0%
-—;0. Samsoe Checse 45.0% 41.0%
71. Sap Sago Cheese 38.Q1
72. Semi-Soft Cheese 50.0% Min. +39.0%
Max. 50.0%
13. Semi-Soft Hin. 45.0% 50.0%
Part-Skim Cheese Max. 50.0%
74. Soft Ripened Cheese 50.0%
75. Spiced Cheese 50.0%
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HMilkfat Content

Minimum Milkfat Maximum
CIHEESES in Solids Moisture Minimum Maximum
76. Part-Skim Spice Cheese Hin. 20.0%
Max. 50.0%
77. Swiss Checse
and Emmentalen 43.0% 41.0%
78. Washed Curd Cheese
and Soaked Curd 50.0% 42.0%
79. Hozzarella Scamorza Min. 52.0%
Cheese © o 45.0% Max. 60.0%
80. Low Moisture Mozarella Min. 45.0%
Scamorza Cheese 45.0% Max. 52.0%
81. Part-Skim Hozarella 30.0%
45.0%
82. low Hoisture Part-Skim
Hozarella and Acamorza 30.0 - 45.0%

Stabilizers may be used in cream cheese, but the amount shall not exceed 0.5% by weight of the cheese.

Non Dairy Fluid Beverage -- must be designated a "Dressing Product,"” must follow federal food and drug
stundards, must not contain milk as milk products, and must meet state standards for general foods.

Non Dairy Coffee Whiteners -- are legal with no standards for composition, must follow federal food and
drug standards, must not contain milk as milk products, and must meet state standards for general foods.
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TITLE 10

Attorney General

Do







STAFF  COMMENT:

DECEMBER 1990

Chapter 10-04.1-18 contains all new material but is not

underscored so as to improve readability.

Section

10-04.1-
10-04.1-
10~-04.1-
10-04.1-
10-04.1-
10~04.1-
10-04.1-
10-04.1-
10~-04.1-

10-04.1-
10-04.1-

"10-04.1-

10-04.1-
10-04.1-

18-01
18-02
18-03
18-04
18-05
18-06
18-07
18-08
18-09

18-10
18-11

18-12

18-13
18-14

CHAPTER 10-04.1-18
WORK PERMITS

Definitions

Work Permit

Work Permit Exemptions

Qualifications of an Applicant

Work Permit Application

Work Permit Issuance

Local Work Permit

Temporary Work Permit

Duty to Disclose Information and Cooperate, and
Confidentiality of Information

Fees

Gaming Employee Required to Display the Work
Permit

Work Permit Expired, Lost, or Destroyed, and
Return of a Work Permit or Temporary Work
Permit to the Attorney General Due to a
Suspension or Revocation of a Work Permit,
or Separation of Employment

Notification of Resignation or Involuntary
Separation of Employment :

Denial, Suspension, or Revocation of a Work Permit

55




10-04.1-18-01. Definitions.

—

History:

"Gaming employee" - vrefer to subsection 40 of section
10-04.1-01-01.

"Local work permit" means a document issued to a person by a
city or county governing body that authorizes the person to
work as a gaming employee for a licensed organization or
distributor in that city or county.

"Operating" in the phrase "engaged 1in operating games of
chance" includes, but is not limited to, a person who sells
charitable gaming tickets, deals twenty-one or poker, or
conducts bingo as a bingo caller, floorworker, or cashier.
See subsection 5 of section 10-04.1-18-03.

"Temporary work permit" means a document issued to a person by
a licensed organization or distributor that when validated by
the organization or distributor authorizes the person to work
as a gaming employee for that organization or distributor in
the state.

"Volunteer"” for the application of this chapter, means a
person who provides not more than twenty hours of personal
service per month for a licensed organization or distributor
without compensation. However, a volunteer may vreceive a
gratuity or stipend not exceeding a total current retail value
of ten dollars for a consecutive twenty-four-hour period, cash
tips, and reimbursement for documented out-of-pocket expenses.
No gratuity or stipend may be cash, be convertible into cash,
or be a gift certificate redeemable for merchandise.

"Work permit" (state work permit) means a document issued to a
person by the attorney general that authorizes the person to
work as a gaming employee for a licensed organization or
distributor in the state.

Effective December 1, 1990.

General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-02. Work permit.

1.

Except as exempted by section 10-04.1-18-03 or unless a person
has a temporary work permit, no person may be employed as a
gaming employee for a Jlicensed organization or distributor
until the person has been issued a work permit, and a local
work permit, 1if required by a city or county governing body.
If a person is employed by more than one organization or
distributor, the person must have a separate work permit for
each employer.
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History:

The definition of gaming employee dincludes a permanent or
temporary employee who is at any time directly or indirectly
operating games of chance on the gaming site and a person
employed by a distributor, except a person hired temporarily
by a distributor to only unload freight. A salesperson of a
distributor who is working as an independent contractor is
classified as a gaming employee for the purpose of this rule.

A work permit is nontransferable.

Unless a work permit expires, is suspended or revoked, a work
permit is valid for a period not to exceed two years beginning
January 1, 1991, or the effective date, whichever date is
later, and ending on December thirty-first of the year
following the year in which the work permit was effective.

A work permit is valid for any gaming site of the employing
organization.

A work permit is automatically suspended when a person resigns
or involuntarily separates from employment.

A work permit expires when any of the following conditions
first occurs:

a. The end of the period for which the work permit was
issued.

b. If a person is not employed as a gaming employee by a
licensed organization or distributor for more than ninety
days.

A work permit supersedes a gaming employee's identification
tag required by section 10-04.1-04-17. A gaming employee who
is required to register with the attorney general's office in
accordance with subsection 5 of section 10-04.1-18-03 is still
required to wear the identification tag.

Effective December 1, 1990.

General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-03. Work permit exemptions. The following persons are
exempted from needing a work permit:

1.
2.

A volunteer.

A person who 1is involved only in raffle or sports pool
activity of an organization.
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3.

History:

A person employed by an organization which conducts games of
chance on no more than seven calendar days during a calendar
year.

A person referenced by the definitions of gaming employee (see
subsection 40 of section 10-04.1-01-01) and conduct of games
of chance (see subsection 21 of section 10-04.1-01-01) who
exclusively promotes games of chance, purchases equipment and
suppiies, or pays expenses or eligible use contributions.

A person, employed by an organization, who is not at any time
directly or indirectly operating games of chance on the gaming
site, but 1is primarily or secondarily responsible for any of
the following duties and has registered with the attorney
general's office as prescribed by the attorney general:

a. Indirect control or management of an organization's gaming
operation.

b. Bookkeeping, cash count, analysis or audit of games of
chance activity, preparation and reconciliation of bank
deposits, and carrier of bank deposits to a financial
institution.

c. Inventory control and security.
If a person does not register with the attorney general's
office as required by this subsection, the person may not

perform the duties referenced by subdivisions a, b, and c.

Effective December 1, 1990.

General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-04. Qualifications of an applicant.

1.

An applicant for a work permit must be at least twenty-one
years of age, except:

a. An employee of a distributor must be at least eighteen
years of age.

b. An employee hired only for the conduct of bingo at a
gaming site must be at least sixteen years of age provided
that:

(1) The primary game of chance is bingo.

(2) No alcoholic drink is offered for sale, sold, or
served.
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History:

An applicant must be a United States citizen or eligible to
work in the United States.

No person who has pled guilty or been convicted of a felony
criminal offense, or been released from parole, incarceration,
or probation due to a felony offense, within two years of the
work permit application date, may be issued a work permit. If
the felony conviction is for a crime that has a direct bearing
on the applicant's fitness to be involved 1in gaming, the
attorney general may deny a work permit for up to five years.

No person who has pled guilty or been convicted of an offense
contained in North Dakota Century Code chapters 12.1-06
(criminal attempt, facilitation, solicitation, or conspiracy),
12.1-08 (obstruction of law enforcement or escape), 12.1-09
(tampering and unlawful influence), 12.1-10 (contempt or
obstruction of Jjudicial proceedings), 12.1-11 (perjury,
falsification, or breach of duty), 12.1-12 (bribery or
unlawful influence of public servants), 12.1-22 (robbery or
breaking and entering offenses), 12.1-23 (theft and related
offenses), 12.1-24 (forgery and counterfeiting), 12.1-28
(gambling and related offenses), 53-06.1 (games of chance),
53-06.2 (parimutuel horse racing), and section 6-08-16
(insufficient funds), or who has committed any crime that has
a direct bearing on the applicant's fitness to be involved in
gaming, within two years of the work permit application date,
may be issued a work permit unless the attorney general
determines that the person is sufficiently rehabilitated
according to subsection 2 of North Dakota Century Code section
12.1-33-03.1.

Effective December 1, 1990.

General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06, 53-06.1-17

10-04.1-18-05. Work permit application.

1.

A person applying for a work permit must first be employed or
have a written promise of employment by an organization or
distributor.

The application for a work permit must be on a form prescribed
by the attorney general. The applicant shall provide such
necessary and reasonable information as the attorney general
requires.

An  applicant shall submit a fingerprint card of the
applicant's fingerprint impressions taken by a 7Jlocal law
enforcement official or a person authorized by the attorney
general to take fingerprint impressions. A fingerprint card
is required for only the first application.
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4, If an applicant is employed by more than one Tlicensed
organization or distributor, the applicant shall submit a
separate application for each employer.

5. A person obtaining employment with a former organization or
distributor shall apply for a new work permit unless the
reemployment occurs within ninety days of the date of the
former employment with that organization or distributor and
the reemployment occurs within the same period in which the
work permit was issued.

6. An application for a work permit authorizes the attorney
general to investigate the applicant's general character,
integrity, reputation, honesty, habits, associations, criminal
record, and ability to participate or engage in, or be
associated with, gaming. The applicant shall provide proof of
the qualifications described in the application.

7. The fee required by section 10-04.1-18-10 must be remitted
with the application.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-06. Work permit issuance. When the attorney general
determines that an applicant qualifies for a work permit, the attorney
general shall mail or otherwise provide a work permit data card to the
applicant. The applicant shall then present the work permit data card
at a North Dakota department of transportation driver's license and
traffic safety division photo site to enable the applicant to have two
photographs taken. The department of transportation shall affix one
photograph to a facsimile of the data card (work permit), laminate the
work permit, provide the work permit to the applicant, and transmit the
second photograph along with the original work permit data card to the
attorney  general. The applicant shall pay the department of
transportation's fee for the photographs.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-07. Local work permit.

1. A city or county governing body may require a person to obtain
a local work permit.

2. Unless a person is exempted by section 10-04.1-18-03, no local
work permit may be issued by a city or county governing body
until the person first has a validated temporary work permit
or has been issued a work permit. ’
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3. A person who desires to work in a city or county that requires
a local work permit shall obtain the local work permit prior
to working in the city or county.

4. A city or county governing body may require certain
qualifications of an applicant for a 1local work permit in
addition to the qualifications stated in section
10-04.1-18-04.

5. A local work permit is nontransferable.
History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17
10-04.1-18-08. Temporary work permit.

1. A person may obtain a temporary work permit prior to being
issued a work permit provided the person:

a. Completes an application for a work permit.
b. Obtains the signature and date of an authorized

representative of the employing organization or
distributor on the temporary work permit.

c. Submits the work permit application and a copy of the
temporary work permit to the attorney general.

2. The licensed organization or distributor shall:

a. Validate a temporary work permit by signing and dating the
temporary work permit.

b. Notify the attorney general immediately upon issuing a
temporary work permit. The notification must include:

(1) Temporary work permit number.

(2) Employee's name, complete address, date of birth, and
social security number.

(3) Name of organization or distributor and Tlicense
number.

(4) City or county and name of gaming site where the
gaming emplioyee will work.

(5) Reason for issuing a temporary work permit.

c. Assure that the gaming employee submits the work permit
application, application fee, fingerprint card, and a copy
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4.

6.

History:

of the temporary work permit to the attorney general
within seven days of receiving a temporary work permit.

The attorney general shall provide temporary work permit forms
to each licensed organization and distributor.

A temporary work permit is valid for thirty days from the date
of issuance, unless it is revoked. It is nonrenewable.

A temporary work permit must be surrendered by a gaming
employee on demand by the organization or distributor that had
issued it. A temporary work permit may be revoked on demand
by the attorney general or local law enforcement official. If
the attorney general or local law enforcement official revokes
a temporary work permit, the attorney general or local Taw
enforcement official shall provide reasons, in writing, for
the revocation of the temporary work permit and provide the
gaming employee an opportunity to refute the reasons after the
temporary work permit has been revoked.

A city or county that has a local work permit system may honor
a temporary work permit at the city's or county's discretion
and may decline to issue a local work permit to a person who
has a temporary work permit.

Effective December 1, 1990.

General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-09. Duty to disclose information and cooperate, and
confidentiality of information.

1.

Refusal by an applicant to comply with a request for
information may be a basis for denying, suspending, or
revoking a work permit or temporary work permit, or
disqualifying the applicant.

Failure to provide all information, documentation, assurances,
consents, waivers, photographs, fingerprint dimpressions, or
other material requested by the attorney general, or to pay
the required fees will be a basis for denying a work permit.

A1l records acquired or compiled by the attorney general about
a work permit are confidential and may not be disclosed except
in the proper administration of article 10-04.1 and North
Dakota Century Code chapter 53-06.1. The attorney general may
provide to a law enforcement agency:

a. Information concerning any 1item contained in a gaming
employee's work permit file or disclosed by any
investigation of a gaming employee who has been issued a
work permit.
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b. A Tlisting of persons who have been issued and denied a
work permit, and whose work permit has been suspended or
revoked.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-10. Fees.

1. The 1initial work permit application fee is ten dollars. The
subsequent biannual reapplication fee is five dollars. For
each change of employment, name change, or replacement of a
lost or destroyed work permit, the fee is five dollars. If a
person is employed by more than one organization or
distributor, no additional fee is required.

2. The fee for the registration of certain class A gaming
employees required by subsection 5 of section 10-04.1-18-03 is
ten dollars. The subsequent biannual reregistration fee is
five dollars.

3. No fee may be prorated.

4. No fee may be refunded due to withdrawal, denial, suspension,
or revocation of an initial application, subsequent

reapplication, or work permit. No fee related to the
registration of certain class A gaming employees may be
refunded.

5. There 1is no fee for reissuing a work permit to a gaming
employee who s reemployed with a former employing
organization or distributor within ninety days of the
separation of employment in the same period in which the work
permit was issued.

6. A local 1law enforcement agency may charge a fee for taking
fingerprint impressions.

7. The department of transportation may charge a fee for taking
the work permit photographs.

History: Effective December 1, 1990.

General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-11. Gaming employee required to display the work
permit.

1. A gaming employee shall wear a work permit at all times while
on duty in the gaming area at a gaming site. A gaming
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employee taking a temporary break is still considered on duty.
The work permit must be worn on the upper one-third of the
employee's body and must be clearly visible to the general
public.

2. If a gaming employee has a temporary work permit but has not
been issued a work permit, the gaming employee shall display
the temporary work permit in the same manner required for a
work permit.

3. A gaming employee working at a business premise of an
organization, other than the gaming area at a gaming site,

shall have a work permit 1in the employee's immediate
possession.

4. A gaming employee of a distributor shall have a work permit in
the employee's immediate possession while working at a
business premise of the distributor, or while offering for
sale, selling, delivering, or otherwise providing gaming
equipment to an organization or distributor.

5. No gaming employee may wear a work permit or temporary work
permit issued for a designated employing organization at any
other organization's gaming site.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-12. Work permit expired, 1lost, or destroyed, and
return of a work permit or temporary work permit to the attorney general

due to a suspension or revocation of a work permit, or separation of
employment.

1. Upon the expiration of a work permit or temporary work permit,
notification of suspension or revocation of a work permit,
notification of revocation of a temporary work permit, or
resignation or involuntary separation of employment, a gaming
employee shall relinquish the work permit or temporary work
permit to the organization or distributor, or directiy to the
attorney general. If the organization or distributor has
recovered the gaming employee's work permit or temporary work
permit, the organization or distributor shall immediately
submit the work permit or temporary work permit to the
attorney  general. Failure by the gaming employee to
immediately relinquish a work permit or temporary work permit
as required may result 1in a delay in issuance, reissuance,
denial, or revocation of a current or future work permit.

2. If a work permit is lost or destroyed, a gaming employee shall

immediately report the lToss or destruction in writing to the
attorney general and apply for a replacement work permit.

64



3. If a work permit is lost or destroyed, and if a gaming
employee desires to continue working for an organization or
distributor, the gaming employee shall obtain a temporary work
permit as provided by section 10-04.1-18-08.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-13. Notification of resignation or involuntary
separation of employment. Immediately following a gaming employee's
resignation or involuntary separation of employment, the employing
organization or distributor shall notify the attorney general of such
action on a form prescribed by the attorney general and shall provide a
general reason for the separation of employment.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17

10-04.1-18-14. Denial, suspension, or revocation of a work
permit.

1. The attorney general may deny, suspend, or revoke a work
permit if a person:

a. Supplied false or misleading information to the attorney
general. '

b. Obtained a work permit by fraud, trick, misrepresentation,
or concealment.

c. Is disqualified due to the application of subsections 3 or
4, or both, of section 10-04.1-18-04, or due to criteria
contained in North Dakota Century Code chapter 53-06.1,
including a violation of any rule adopted pursuant to that
chapter.

2. If the attorney general seeks to suspend or revoke a work
permit, the attorney general shall mail a complaint to the
gaming employee, at the last known address provided to the
attorney general, and notify the employing organization or
distributor. The complaint must state the reason for the
pending suspension or revocation of the work. permit. The
gaming employee may provide an explanation in writing refuting
the complaint for suspension or revocation of the work permit.
The explanation must be postmarked or otherwise received by
the attorney general within ten days of the date of the
attorney general's complaint. If the attorney general or the
attorney general's designee determines there is a reasonable
basis to believe the reasons in the complaint are true and
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support a suspension or revocation, the attorney general shall
notify the gaming employee and the employing organization or
distributor of the suspension or revocation in writing.

3. When an application for a work permit is denied, or a work
permit is suspended or revoked, the notice of the denial,
suspension, or revocation must 1include a statement of the
facts upon which the attorney general based the decision. A
suspension period will begin on the date specified by the
attorney general.

4. Any person whose application for a work permit has been
denied, or whose work permit has been suspended or revoked may
apply for a hearing within twenty days following receipt of
the notice of the denial, suspension, or revocation. The
hearing must be at a time and location determined by the
attorney general as prescribed by North Dakota Century Code
chapter 28-32.

5. No person whose application for a work permit has been denied,
or whose work permit has been suspended or revoked within the
last two years may be volunteer for a licensed organization or
distributor unless written permission is first requested and
obtained from the attorney general.

History: Effective December 1, 1990.
General Authority: NDCC 53-06.1-17
Law Implemented: NDCC 53-06.1-06.1, 53-06.1-17
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10-09-01-01. Definitions.

1.

|«

"Business office" means the office or location where the
licensee can be contacted and where the financial
transactions, bookkeeping, etc., for the business are carried
on.

"Machines primarily designed for gambling" mean games or

devices, other than games or devices designed, marketed, and

intended for noncommercial in-home use, which may or may not

operate by insertion of coins, tokens, currency, or similar

objects in which success of play involves the application of

the element of chance with inability of a player to extend

play by application of skill rather than chance and which may

have one or more of the following features:

a. Retention of a set percentage of credits played or scores

earned, such set percentage also known as a '"retention
ratio" or "house percentage®.

b. Knockoff switch or switches or a computerized programmed

feature to erase credits, scores, or plays which would
otherwise permit replay of the game or device, with such
erasure being activated by mechanical, electrical, remote
control, or other means.

c. Knockoff or coin-out meter or meters or a computerized

programmed feature which maintains a record of the number
of coins, tokens, currency, or similar objects inserted,
number of plays, credits, or scores and the number of
credits, scores, or plays "knocked off" or erased.

"Person" means person as defined by North Dakota Century Code
section 1-01-28.
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History:

General Authority: NDCC 53-04-05

Effective March 1, 1984; amended effective June 1, 1991.

Law Implemented: NDCC 53-04-02, 53-04-05

10-09-01-02. Prohibited machines. A& coitroperated machine or
ittegat amd therefore +s prolibited within this stater The following
games or devices are illegal and therefore prohibited in this state:

1.

Games or devices which pay cash or give credits, tokens, or

other items redeemable for cash.

Games or devices operated or displayed to the public in

viclation of this article.

Machines primarily designed for gambling.

Games or devices used or Jintended for use in violation of

History:

General Authority: NDCC 53-04-05

North Dakota Century Code chapter 12.1-28.

Effective March 1, 1984; amended effective June 1, 1991.

Law Implemented: NDCC 53~04-05

10-09-01-03. Application for license.

1.

An application for an annual operator or location amusement

game or device license must be submitted on a form or forms as
prescribed by the attorney general. The applicant shall
provide such information as may be reguired by the attorney
general and 1is wunder a continuing duty to disclose to the
attorney general any material change in the information
provided in the application.

The application must include verification by the applicant

that the amusement games or devices owned or possessed, or

thereafter acquired or possessed by the applicant, are not,

and will not, be wused or designed for use for gambling
purposes or to violate North Dakota Century Code chapter

12.1-28.

A1l licenses issued are effective for the period of July first

History:

through June thirtieth of the next year.

Effective June 1, 1991,

General Authority: NDCC 53-04-05
Law Implemented: NDCC 53-04-02, 54-04-05
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10-09-01~04. Revocation, suspension, or denial of application for

license.

1.

The attorney general may revoke, suspend, or refuse to issue a

license to an applicant if the applicant or Tlicensee, or an
agent or employee of the applicant or licensee:

a. Has committed an offense determined by the attorney
general to have a direct bearing on the applicant's or
licensee's fitness to be involved 1in the operation,
leasing, or distribution of an amusement game or device,
uniess the attorney general determines that the offender
is sufficiently rehabilitated under North Dakota Century
Code section 12.1-33-02.1.

b. Has violated the provisions of North Dakota Century Code
chapter 53-04 or the rules adopted thereunder.

¢c. Has made or caused to be made any false entry or written
statement of fact in an application for Ticense, reports,
or other information submitted to the attorney general.

d. Has refused or failed to provide information as required
by law, these rules, or the attorney general.

e. Has violated the provisions of North Dakota Century Code
chapter 12.1-28 or 53-06.1.

A revocation, suspension, or refusal to issue a license may be

ordered by the attorney general after a hearing conducted
pursuant to the provisions of North Dakota Century Code
chapter 28-32.

An  appeal of the decision of the attorney general revoking,

History:

suspending, or refusing to issue a license shall be conducted
in the manner and subject to the time periods set forth, as
prescribed by North Dakota Century Code chapter 28-32.

Effective June 1, 1991.

General Authority: NDCC 53-04-05
Law Implemented: NDCC 53-04-02, 53-04-05

10-09-01-05. Merchandise prizes.

1.

An  amusement game or device may reward the player with only

merchandise limited to prizes, toys, or novelties.

The merchandise prize, toy, or novelty may not be repurchased

for cash or for credits redeemable for cash.

Subject to subsection 3 of North Dakota Century Code section

10-09-01-06, the merchandise prize, toy, or novelty may not
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have a wholesale value or cost exceeding sixteen times the
cost of play and if any prize consists of more than one item,
unit, or part, the aggregate wholesale value or cost of all
items, units, or parts may not exceed sixteen times the cost

of play.

4. Merchandise prizes may not consist of gift certificates,
discount coupons or certificates, or other 1like items which
may be equivalent to a cash prize or which may be redeemed or
otherwise used to obtain merchandise, products, or services at
either no cost or at a reduced cost. However, prizes or
complimentary or promotional discount certificates may be
given to a player when receipt of such items is not dependent
upon the success of the player in the play of the game or
device.

5. Any merchandise prizes, toys, or novelties awarded to a player
as a result of operation of the amusement game or device must
be contained with the amusement game or device or located on
the premises and within the immediate proximity of the
amusement game or device and may be awarded only by the owner,
operator, possessor, or lessee of the game or device.

History: Effective June 1, 1991,
General Authority: NDCC 53-04-05
Law Implemented: NDCC 53-04-05

10-09-01-06. General rules for operation of amusement game or
device. In addition to other requirements of law or this article, all
amusement games or devices are subject to the following rules of play:

1. The cost to play the game or device does not exceed the sum of
two dollars if a merchandise prize, toy, or novelty is awarded
for play of the game or device.

2. A prize may not be displayed which cannot be won.

3. The game or device 1is not operated on a buildup or pyramid
basis except that a trade-up of a merchandise prize, toy, or
novelty is allowed with the trade-up item having a wholesale
value or cost not to exceed one hundred fifty dollars.

4. The game or device does not contain features which would
prevent it from being operated in a fair and honest manner.

5. The game or device contains no features which could permit the
owner, possessor, or lessee of the game or device to permit
manipulation of the game during play, to prevent a player from
winning, or to predetermine who the winner will be.

6. The game or device may reward a player with the right to
replay the device or game at no additional cost if the game or
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device 1is not allowed to accumulate more than fifteen replays
at one time.

7. Such other rules of play as required by the attorney general
by written directive or order.

History: Effective June 1, 1991.
General Authority: NDCC 53-04-05
- Law Implemented: NDCC 53-04-05
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1111.E 20.5

Dietetic Practice, Board of

73







JUNE 1991

20.5-02-02-02. Unacceptéb]e professional conduct. The following

constitute unacceptable professional conduct by a licensed registered

dietitian

or nutritionist and shall subject such licensee or potential

licensee to sanction:

1.

Taking financial advantage of a client, or wusing one's

position within an agency to enhance one's private practice or
the private practice of others for personal gain.

Entering into any illegal acts with a client.

Participating in, condoning, or being an accessory to

dishonesty, fraud, deceit, or misrepresentation in the
practice of dietetics.

Not providing clients with accurate and complete information

regarding the extent and nature of the services available to
them.

Convicted of a criminal act whichraffects the practice of the

profession. (North Dakota Century Code section 12.1-33-02.1).

Violating any federal or state confidentiality client care

regulation statutes.

Violating any federal or state discrimination statutes or

regulations.

Refusal to seek adequate and appropriate treatment for any

illness or disorder which dinterferes with professional
functioning or ability to perform the basic expected
functions, or both, of a dietitian or a nutritionist.
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Using misrepresentation in the procurement of licensing as a

10.

dietitian or nutritionist or knowingly assisting another 1in
the procurement of licensing through misrepresentation.
Misrepresentation of professional qualifications,
certifications, accreditations, affiliation, and employment
experiences.

Failure to report through the proper channels the incompetent,

11.

unethical, or illegal practice of any licensed dietitian or
nutritionist who is providing such service.

Participating in activities that constitute a conflict of

12.

professional interest and adversely affect the Tlicensee's
ability to provide dietetic services.

Violating any of the principles of ethics as listed in the

13.

code of ethics of the American dietetic association as revised
January 1, 1985.

Providing any inaccurate, misleading, or false information to

History:

the board regarding a licensure action.

Effective June 1, 1991.

General Authority: NDCC 43-44-03
Law Implemented: NDCC 43-44-03
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Job Service North Dakota
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STAFF  COMMENT : Chapters 27-02-13, 27-02-14, and 27-02-15 contain all
new material but are not underscored so as to improve readability.

Section

27-02-13-01

CHAPTER 27-02-13
INCREMENTAL BOND PROCEDURES

Incremental Bond Procedures

27-02-13-01. Incremental bond procedures.

1.

A project will be subject to the provisions of North Dakota
Century Code section 52-04-06.1 if the bureau determines that:

a.

The total of the contracts awarded on the project are at
least twenty-five million dollars excluding contracts
awarded solely for design and engineering;

More than one-half of the work will be completed within
seven years of the date work begins;

The total number of dindividuals performing services in
employment on the project total two hundred fifty or more
in the aggregate; and

The estimated total benefits attributable to services
performed on the project will exceed the estimated
contributions to be paid for services performed on the
project.

The total amount of benefits will be estimated assuming that
half of the workers will receive benefits equal to the maximum
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weekly benefit amount times the average duration of benefits
paid to all claimants during the most recently completed
calendar year. The estimate of contributions to be paid will
be made by multiplying the average tax rate for the most
recently completed calendar year times the estimated amount of
taxable wages to be reported by employers on the project. The
estimated taxable wages must be determined by multiplying the
number of workers projected to be employed on the project
times the maximum taxable wage base in effect for the current
year.

Determinations, with respect to whether a project is subject
to the provisions of North Dakota Century Code section
52-04~06.1, must be made in the same manner as provided for in
North Dakota Century Code section 52-04-17.

The owner of any projects determined to be subject to the
provisions of North Dakota Century Code section 52-04-06.1
must notify the bureau in writing within thirty days of the
award of any contract to any employing unit for work on the
project. Any contractor for such project who, in turn,
subcontracts to another must also notify the bureau in writing
of such contract award within thirty days of the issuance of
the contract.

Each employing unit having employees working on any project
subject to the provisions of North Dakota Century Code section
52-04-06.1 shall maintain separate records for all employment
on such project showing the individuals' names, social
security numbers, and wages paid. Such employers must be
required to report such employment and wages separate from
other employment subject to the North Dakota Unemployment
Compensation Law under a separate reporting account
established for the project.

Each report must also indicate which workers were North Dakota
residents at the time of their hire and the date of their
hire. Job service North Dakota will notify the empioyer in
writing which workers identified as North Dakota residents do
not meet the two thousand dollars earnings test provided for
in subsection 4. The employer will then have thirty days to
submit proof of North Dakota residence for the workers so
identified. Proof of residence must include copies of state
income tax returns, drivers' licenses, vehicle registrations,
or other public documents and records showing a North Dakota
residence and dated more than one year prior to the date of
hire. Failure by the employer to identify workers as North
Dakota residents or furnishing acceptable proof of residence
within the time specified will result in loss of refund credit
for wages paid to the workers in question.

Refunds of bond payments with regard to subsection 4 of North
Dakota Century Code section 52-04-06.1 may be made by the

80



History:

bureau only after the employing unit has submitted a written
request for such refund. Such request must show for each
worker claimed to be a North Dakota resident at the time of
their hire, the worker's name, social security number, and
total wages paid for work on the project. The request must
also show the total wages paid for all work on the project,
the percent of the total wages paid to North Dakota residents,
the total amount of the employer's bond payments, and the
amount of the refund requested. Applications for refund must
be made within ninety days after completion of the employer's
portion of the work on the contract or the refund will not be
allowed.

If an employer's request for refund is reduced or denied, the
employer must be notified promptly in writing of such
determination, Such determination will become final unless,
within fifteen days from the date of mailing to the employer's
last  known address, the employer files a request for
redetermination. Proceedings on such request must be in the
same manner as vrequests for redeterminations on rates of
contributions as provided for in chapter 27-02-10 and North
Dakota Century Code section 52-04-10.

Effective January 1, 199].

General Authority: NDCC 52-02-02
Law Implemented: NDCC 52-04-06.1

Section

CHAPTER 27-02-14
DEFINITION OF EMPLOYMENT

27-02-14-01 Employment Defined

27-02-14-01. Employment defined.

1.

Subdivision a of subsection 17 of North Dakota Century Code
section 52-01-01 contains three separate and independent tests
for determining if the service is employment.

Paragraph 1 of subdivision a of subsection 17 of North Dakota
Century Code section 52-01-01 relates to the test for
determining whether the service of an officer of a corporation
is employment with respect to service performed for the
corporation. Paragraph 2 of subdivision a of subsection 17 of
North Dakota Century Code section 52-01-01 relates to the test
for determining whether an individual's service is employment
with regard to the test provided for in subdivision e of
subsection 17 of North Dakota Century Code section 52-01-01.
Paragraph 3 of subdivision a of subsection 17 of North Dakota
Century Code section 52-01-01 relates to the test for
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determining if an individual's service in certain occupational
groups 1is employment if such service is not employment under
the test. If an individual's service is employment under any
one of these tests, it 1is to be considered employment for
purposes of this section.

If the service 1is employment under one of the tests in
subsection 2, the designation or description of the
relationship by the parties as anything other than that of
employment or of employer and employee is immaterial.

Generally, an officer of a corporation is an employee of the
corporation and the service performed for the corporation is
employment. However, an officer of a corporation who does not
perform any services or performs only minor services and who
neither receives nor 1is entitled to receive, directly or
indirectly, any remuneration is not an employee of the
corporation. A director of a corporation, in the director's
capacity as such, is not an employee and such service 1is not
employment.

Any service performed for another for wages or under any
contract of hire is deemed to be employment unless it is shown
that all three of the following tests are met:

a. The firm or person for whom the services are being
performed does not have the right to direct or control the
worker's performance.

The service 1is considered employment when the firm for
whom the services are performed has the right to control
or direct the individual performing the services not only
as to the result to be accomplished but also as to the
details and the means by which the work is accomplished.
In connection with this test, it is not necessary that the
firm actually exercise direction or control. The test
fails if the firm has the right to do so.

The right of the firm to discharge a worker without
incurring a contractual liability is a strong indicator of
the right to control, particularly if the arrangement
contemplates continuing or reoccurring work.

b. The service performed must be outside the usual course of
business or outside all places of business of the firm for
which the services are performed.

The service must not be directly related to the principal
business activity of the firm or the service must be
performed outside of the firm's places of business. The
firm's places of business are not Timited to its building
or premises, but may include the customer's premises or
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geographical areas where the firm normally performs its
services.

c. The individual performing the service must be customarily
engaged in an independently established trade, occupation,
profession, or business.

The individual performing the service must do so as a part
of a business established independently of the
relationship with the firm for whom the services are being
performed.

Indicators of independence are a significant investment by
the worker in facilities used 1in performance of the
service. The possibility of a profit or loss as a result
of the service. Working for a number of persons at the
same time, the hiring of assistants, and the availability
of the services to the general public are also indicators.
In this connection, it is not sufficient that a worker be
free to engage in such activities, the worker must
actually be so engaged.

In addition to service which is employment under paragraphs 1
and 2 of subdivision a of subsection 17 of North Dakota
Century Code section 52-01-01, other service is employment if
it is performed under certain circumstances in the following
occupational groups:

a. As an agent-driver or commission-driver engaged in
distributing meat products, vegetable products, fruit
products, bakery products, beverages (other than milk), or
Taundry or dry cleaning services, for his principal.

b. As a traveling or city salesman, other than as an
agent-driver or commission-driver, engaged upon a
full-time basis in the solicitation on behalf of, and the
transmission to, his principal (except for sideline sales
activities on behalf of some other person) of orders from
wholesalers, retailers, contractors, or operators of
hotels, restaurants, or other similar establishments for
merchandise for resale or supplies for wuse in their
business operations.

The fact that the service falls within one of the enumerated
occupational groups, however, does not make such service
employment under this subsection unless the contract of
service contemplates that substantially all of the services
are to be performed personally by such dindividual; the
individual does not have a substantial investment in
facilities wused in connection with the performance of the
services (other than in facilities for transportation); and
the services are not 1in the nature of a single transaction
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History:

that is not part of a continuing relationship with the person
for whom the services are performed.

Effective January 1, 1991,

General Authority: NDCC 52-02-02
Law Implemented: NDCC 52-01-01(17)

Section

CHAPTER 27-02-15

EMPLOYER LIABILITY DETERMINATION PROCEEDINGS AND APPEALS

27-02-15-01 Employer Liability Determination

Proceedings and Appeals

27-02-15-01. Employer 1liability determination proceedings and

appeals.

1.

History:

The director of the job insurance division or the director's
designee may, after a notice and opportunity for hearing, make
findings of fact and, on the basis thereof, determine whether
an individual or organization is an employing unit, whether
the service performed for an employing unit is employment, and
whether an employing unit is an employer.

An interested party to a determination must be notified in
writing of the division's intent to make such a determination.
The parties shall have fifteen days from the date of the
mailing of such notice to request a hearing prior to such
determination. If no hearing is requested, the division may
make a determination on the basis of reasonably available
information.

If a hearing 1is requested, it must be conducted in the same
manner as hearings on claims for benefits as provided for in
chapter 27-03-06 except when North Dakota Century Code section
52-04-17 or the subject matter may otherwise require.

The djrector of the job insurance division or the director's
designee shall promptly set forth in writing the division's
findings of fact, the determination, and the reasons for such
determination. Copies of such findings of fact and
determination must be mailed to all interested parties and are
final unless an appeal to the bureau is filed within fifteen
days of the date of mailing.

Effective January 1, 1991.

General Authority: NDCC 52-02-02
Law Implemented: NDCC 52-04-17
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TITLE 30

Game and Fish Department
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JANUARY 1991

30-03-01-01. License required. No person shall sell, at retail
or at wholesale, any live bait without first obtaining the appropriate
annual Tlicense authorizing the person to do so. All licenses must be
displayed on the business premises. Vendor license numbers and business
names must be displayed on any vehicle used to transport bait.

History: Amended effective January 1, 1991.
General Authority: NDCC 20.1-06-14
Law Implemented: NDCC 20.1-06-14

30-03-01-06. Equipment. Persons commercializing in or
transporting live bait shall use equipment capable of maintaining such
live bait in a healthy and lively condition at all times. The premises
and equipment of all persons commercializing in 1ive bait shall be open
to the inspection of the game and fish commissioner or any of the
commissioner's duly appointed agents at any time. Upon inspection, if
equipment s found to be inadequate for these purposes, the vendor will
be notified in writing. Upon written notification, the vendor shall
make the necessary correctijons within thirty days. Failure to make
those corrections within thirty days of notification is a noncriminal
offense and the vendor will be assessed a penalty of two hundred fifty
dollars. In addition, the commissioner may revoke the vendor's license.

History: Amended effective January 1, 1991.
General Authority: NDCC 20.1-06-14
Law Implemented: NDCC 20.1-06-14

30-03-01-08. Interstate transport. It shall be illegal to
transport minnows or other live batt baitfish and amphibians into or out
of the state except with written permission of the game and fish
commissioner and only with equipment approved by the commissioner.
Shipments of legal bajtfish and amphibians into or out of North Dakota
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are subject to periodic inspection by a duly appointed agent of the game
and fish commissioner. Failure of the vendor to secure the proper
permission is a noncriminal offense and will result in the revocation of
the vendor's license and assessment of a penalty of two hundred fifty
dollars.

History: Amended effective June 1, 1985; January 1, 1991.
General Authority: NDCC 20.1-06-14
Law Implemented: NDCC 20.1-06-14

30~03-01-09. Records. Each retait and wholesate bait deater
licensee shall keep accurate and up-to-date records, on forms furnished
by the department, of location, species, and numbers of minnow or live
bait seined or trapped by the dealer from public or private waters. A
bait dealer purchasing live bait or minnows for resale must record, on
forms furnished by the department, the species and number as well as the
name and address of the person from whom the dealer purchased them.
This record must be open to inspection by an employee of the department
at any reasonable hour. The record must be kept intact for a period of
two years after the expiration of any license issued under this section.

History: Amended effective January 1, 1991.
General Authority: NDCC 20.1-06-14
Law Implemented: NDCC 20.1-06-14

30-03-01-14. Violations are noncriminal. Any person who violates
any section of this chapter for which a penalty is not specifically
provided is guilty of a noncriminal offense and shall pay a fifty dollar
fee.

History: Effective April 1, 1986; amended effective January 1, 1991.
General Authority: NDCC 20.1-02-05(24)
Law Implemented: NDCC 20.1-02-05(24)

88



TITLE 33

Health and Consolidated Laboratories, Department of

89







DECEMBER 1990

STAFF COMMMENT: Chapter 33-03-24 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-03-24
BASIC CARE FACILITIES

Section

33-03-24-01 Definitions

33-03-24-02 Certificate of Need

33-03-24-03 Application for License

33-03-24-04 Inspection and Issuance of License
33-03-24-05 Unrestricted License

33-03-24-06 Provisional License

33-03-24-07 Denial or Revocation of License
33-03-24-08 Denial of Initial License

33-03-24-09 Criteria for Adverse Licensure Actions
33-03-24-10 Restriction or Limitation of Admissions
33-03-24-11 Plan of Correction

33-03-24-12 Personnel Policies and Procedures
33-03-24-13 Operating Policies and Procedures
33-03-24-14 Residents' Rights

33-03-24-15 Administrator

33-03-24-16 Staffing and Training

33~03-24-17 Employee Records

33-03-24-18 Classification of Basic Care Facilities
33-03-24-19 Class I License

33-03-24-20 Class II License

33-03-24-21 Change of Status for Care Requirements
33-03-24-22 Medical Care for Resijdents

33-03-24-23 Care Plan

33-03-24-24 Resident Records

33-03-24-25 Medications

33-03-24-26 Labeling and Storage of Medications
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33-03-24-27 Required Services

33-03-24-28 General Building Requirements
33-03-24-29 Appeals

33-03-24-30 Complaints

33-03-24-31 Waiver Provision

33-03-24-01. Definitions.

1.

"Abuse" means verbal or nonverbal actions which constitute
harassment or negligent treatment or maltreatment, an act of
omission which evinces disregard of consequences of such a
magnitude as to constitute a clear and present danger to a
resident's health, well-being, or safety.

"Activities of daily living" means those personal functional
activities required by an individual for continued well-being,
including eating, nutrition, dressing, personal hygiene,
mobility, toileting, and behavior management.

a. "Assistance" means the resident is able to help with most
of an activity, but cannot do it entirely alone. The
resident may need prompting, encouragement, or the minimal
hands-on assistance of the personal care aide.

b. "Independent" means the resident can perform the
activities of daily Tiving without help.

"Activity staff" means an employee who is qualified and
responsible for providing an activity program.

"Administrator" means the individual person who is in general
administrative charge of a facility.

"Ambulatory" means a person who is able to walk independently,
without mechanical devices.

"Basic care facility" means a social-model facility whose
focus is to provide an atmosphere conducive to improving,
maintaining, or overcoming an individual's physical,
psychological, and emotional or mental incapacities in an
effort to achieve the highest level of self-sufficiency and
quality of Tife for which the resident is capable. Any
facility, place, or building in which there is provided for a
period exceeding twenty-four consecutive hours and whose
primary purpose is to furnish room, board, laundry, and
personal care assistance when necessary with activities of
daily living to five or more persons nonrelated to the manager
or owner of the facility who by reason of age or disability
are incapable of 1living independently or managing their own
affairs but who are ambulatory or mobile nonambulatory is
considered a basic care facility.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

""Capable of self-preservation" means physically and mentally
capable of making one's way from the facility within an
acceptable period of time to a place of safety in case of fire
or other emergency as documented in the basic care facility
fire drill reports.

"Department" means the North Dakota state department of health
and consolidated laboratories.

"Dietary staff" means any employee who is responsible for the
preparation and cooking of meals for residents.

“"Environmental support staff" means employees whose services
are directed towards the resident's surroundings and includes
assistance with such instrumental activities of daily living
as household <cleaning, meal preparation, shopping,
transportation, and laundry.

"Governing body" means the entity legally responsible for the
operation of a basic care facility.

"Housekeeping staff" means any employee who is responsible for
cleaning and doing laundry.

"Inspection" means an examination in order to evaluate
compliance with this chapter.

"Instrumental activities of daily living" are considered more
complex than activities of daily living. Performance of these
tasks requires mental or cognitive (memory, Jjudgment,
intellectual ability) or physical ability, or  both.
Instrumental activities of daily 1living includes preparing
meals, shopping, managing money, housework, Tlaundry, taking
medicine, transportation, wuse of telephone, and mobility
outside the basic care facility.

"Investigation" means an dinquiry into a basic care facility
whenever the department has reason to believe a violation of
the Tlaw or rules has occurred.

"Licensed nurse" means one who is licensed by the North Dakota
board of nursing to practice nursing consistent with the North
Dakota nurse practice act, North Dakota Century Code chapter
43-12.1. _

"Licensee" means the person, institution, or organization to
whom the license is issued.

"Medication administration" means an act in which a single
dose of a prescribed drug or biological is given to a resident
by an authorized person in accordance with laws and
regulations governing such acts. The complete act of
administration entails the removal of an individual dose from

93




19.

20.

21.

22.

23.

24.

25.

26.

History:

a previously dispensed, properly labeled container (including
a unit dose container), verifying the drug and dosage with the
practitioner's orders, administering dose to the proper
resident, and immediately recording the time and amount given.

"Mobile nonambulatory" means unable to ambulate without
another's assistance, but able to move from place to place,
and self-exit the building, with the use of a device such as a
walker, crutches, or a wheelchair, and capable of independent
bed-to-chair transfer.

"Nursing care" means the performance of services necessary in

- caring for the sick or injured and which require specialized

knowledge, Jjudgment, and skill, and meet the standards of
nursing regimen as defined in the North Dakota nurse practice
act, North Dakota Century Code chapter 43-12.1.

"Personal care' means assistance with meals, dressing,
movement, bathing, grooming, medication, or other personal
needs, or general supervision of physical or mental
well-being.

"Personal care attendant" means an employee who has
appropriate training and 1is responsible for provision of
resident care.

"Plan of correction” means a specific, time-limited plan of
action, approved by the department, which states how and when
a violation will be corrected in a manner which assures
continued compliance.

"Resident" means any individual who is admitted to a basic
care facility in order to receive room, board, and personal
care.

"Staff" means any individual other than a resident, who must
be at least sixteen years old, and who is either the Tlicensee
or 1is an agent or employee of the licensee, and who performs
any service or carries out any duties at the basic care
facility which are subject to this chapter.

"Supervision and protective oversight" means to provide
guidance and direction. Generally this care 1is provided to
persons who are disoriented or suffer from some form of
dementia.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3
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33-03-24-02. Certificate of need.

1. A new basic care facility shall obtain a certificate of need
from the department prior to applying for a license.

2. An existing basic care facility shall obtain a certificate of
need from the department prior to remodeling or expansion of
its current facility.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-17.2

33-03-24-03. Application for license. Applications for a license
to operate a basic care facility must be made to the department prior to
opening a facility, making alterations which increase or decrease the
resident bed capacity, or prior to a change in ownership and annually.
Facilities meeting the definition of basic care facility as outlined in

North Dakota Century Code chapter 23-09.3 must obtain a license by the
department in order to operate in North Dakota.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-05

33-03-24-04. Inspection and issuance of license.

1. Upon receipt of an application for license, the department
shall schedule an inspection of the basic care facility.

2. The department shall request the assistance of the state fire
marshal in the inspection.

3. Upon completion of the inspection and consideration of the
findings, the department may issue an unrestricted,
restricted, or provisional license, or deny the application,
as the facts and circumstances warrant.

4. Once issued, the facility shall display the license in a
conspicuous place. A license is valid only in the hands of
the person to whom it 1is 9{ssued and not subject to sale,
assignment, or other transfer, voluntary or idinvoluntary. A
license is not valid for any premises other than those for
which originally issued.

5. The department may inspect any facilities which the department
determines meet the definition of a basic care facility as
described in chapter 33-03-24 and North Dakota Century Code
chapter 23-09.3.
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6. The department will perform, at least annually and as deemed
necessary by the department, unannounced on-site visits at all
basic care facilities to determine compliance with chapter
33-03-24, or to investigate complaints.

7. The department shall send a quarterly list of all facilities
currently licensed to county social service offices.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04, 23-09.3-05

33-03-24-05. Unrestricted 1license. An unrestricted license is
valid for a period not to exceed one year from the date of issuance and
must state the maximum number of persons who may reside in the basic
care facility as well as the classifications specified in sections

33-03-24-19 and 33-03-24-20. The license for each classification must
be color coded.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04, 23-09.3-07

33-03-24-06. Provisional license.

1. A provisional 1license may be issued to a basic care facility
which does not comply with this chapter if practices in the
basic care facility do not pose a danger to the health and
safety of the residents as determined by the department.

2. A provisional license must be prominently stamped and state
that the basic care facility has failed to comply with
applicable rules of the department and be accompanied by a
written statement of the specific rule or statute violated and
the factual basis of the alleged violation, or expire at a set
date, not to exceed ninety days from the date of issuance.

3. A provisional license is revoked by the department at the end
of ninety days if compliance is not achieved or an acceptable
plan of correction is not approved, or the provisional license
will be exchanged for an unrestricted license, which must bear
the same date as the date on which the facility was found by
the department to be in compliance with the licensure rules.

History: Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04, 23-09.3-05

96



33-03-24-07. Denial or revocation of license.

1.

History:

Application for renewal of a license of a basic care facility
must be denied and the license of the basic care facility will
be terminated or allowed to expire when the department finds
that a condition, occurrence, or situation in the basic care
facility meets any of the criteria specified in subsection 2
of section 33-03-24-09.

When the department determines that an application for renewal
of a license is to be denied, or that a license is to be
revoked, the department shall notify the basic care facility.
The notice to the basic care facility must be in writing and
must include:

a. A clear and concise statement of the basis of the denial
or revocation. The statement must include a citation to
the provisions of this chapter on which the application
for renewal is being denied, or the process for licensure
revocation 1is being 1implemented as per North Dakota
Century Code chapter 23-16.

b. A statement of +the date on which the current license of
the basic care facility will expire must be included.

c. A description of the right of the applicant to appeal the
denial or revocation of the application for renewal of
license and the right to a hearing will be mailed to the
licensee upon reguest.

The current license of the basic care facility may be extended
by the department when it finds that such extension is
necessary to permit relocation of residents.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-05

33-03-24-08. Denial of initial license.

1.

A determination by the department through a suitability review
to dany the issuance of a license must be based on a finding
that one or more of the criteria outlined 1in section
33-03-24-09 or the following criteria are met:

a. The applicant, any member of the firm, partnership, or
association which is the applicant, any officer or
stockholder of the corporation which is the applicant, or
the person designated to manage or supervise the basic
care facility has been convicted of a crime during the
previous five years. A conviction must be verified by a
certified copy of the record of the court of conviction.

97




History:

b. The applicant has had a prior license revocation in the
past five years and both of the following conditions are
met:

(1) The basic care facility in question was owned or
operated by the applicant, by a controlling owner of
the applicant, by a controlling combination of owners
of the applicant, or by an affiliate who is a
controlling owner of the applicant. Operated for the
purposes of section 33-03-24-08 means exercising
overall management, direction, or supervision of the
basic care facility; and

(2) The basis of the prior revocation renders the
applicant unqualified or 1incapable of operating a
basic care facility 1in accordance with the minimum
standards set forth 1in chapter 33-03-24. This
determination will be based on the applicant's
qualifications and ability to meet the criteria
outlined in section 33~03-24-09 as evidenced by the
application and the applicant's prior history.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04, 23-09.3-05

33-03-24-09. Criteria for adverse licensure actions.

1.

Adverse licensure actions are determinations to deny the
issuance of an initial license, to deny the issuance of a
renewal of a license, or to revoke the current license of a
basic care facility.

A determination by the department to take adverse licensure
action against a basic care facility must be based on a
finding that one or more of the following criteria are met:

a. The basic care facility has failed to meet the minimum
standards specified in chapter 33-03-24.

b. The existing basic care facility 1is operating, or the
initial applicant intends to operate, with personnel which
are insufficient in number or unqualified by training or
experience to properly care for the number and type of
residents in the basic care facility.

c. The basic care facility 1is not under the direct
supervision of an administrator or an individual assigned
to carry out the administrative responsibilities.

d. The basic care facility has committed either of the
following actions:
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History:

(1) The basic care facility has inappropriately converted
for its own use the property of a resident.

(2) The basic care facility has secured property, or a
bequest of property, from a resident by undue
influence.

e. The basic care facility submitted false information either
on the Ticensure or renewal application forms or during
the course of an inspection or survey of the basic care
facility.

f. The basic care facility has refused to allow an inspection
or survey of the basic care facility by agents of the
department.

The department shall consider all available evidence at the
time of the determination, including the history of the basic
care facility and the applicant in complying with this
chapter, notices of violations which have been issued to the
basic care facility and the applicant, findings of surveys and
inspections, and any evidence provided by the basic care
facility, residents, law enforcement officials, and other
interested individuals.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3

33-03-24-10. Restriction or limitation of admissions.

1.

The department reserves the right to restrict or Timit
admissions to a basic care facility under the following
conditions:

a. One or more complaints of resident abuse in the basic care
facility have been reported, investigated, and
substantiated by the department. The restriction will be
in effect for a minimum of six months or wuntil the
condition leading to the abuse has been corrected as
substantiated by the department.

b. The department has surveyed the facility and found rules
related to health or safety are not being met or the
facility is 1in the process of correction and placing
additional residents in the facility would adversely
affect the health or safety of a resident. The
restriction will be in effect for six months or until the
facility demonstrates to the department's satisfaction
that the corrections have been made and the facility is in
compliance with the licensure rules.
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History:

The department shall notify the facility in writing when a
decision 1is made to restrict or 1imit admissions. The
restriction or Tlimitation takes effect ninety days from the
date at which the onsite survey or complaint investigation
visit was completed.

a. The notice must include the basis of the department's
decision and must advise the facility of the right to
request review through an onsite revisit by the
department. The request must be made in writing within
forty-five days of the survey or complaint investigation
completion date.

b. If a request for review is made, the department will
review all material relating to the allegation and to the
limitation and restriction on admissions. The department
shall determine, based on review of the material and an
onsite revisit, whether or not to sustain the decision to
1imit or restrict placement of residents and shall notify
the facility in writing of the decision within ten days of
completion of the onsite revisit.

c. If the department determines not to sustain the decision,
the Timitation or restriction may not be implemented. If
imposed, the restriction or limitation on admissions will
remain in effect until the department determines that the
conditions 1leading to the restriction or Timitation have
been corrected.

d. When the department sustains the decision, a public notice
must be published by the department in the local newspaper
fifteen days prior to the imposition of the restriction
stating the name of the facility, the restriction or
limitation to be imposed, the date on which the
restriction or Tlimitation will be effective, and the
length of time for which it will be imposed.

(1) County social service departments whose territory
lies within a one hundred mile radius of the facility
will be notified in writing by the department
regarding the restriction or 1imit of admissions.

(2) Information regarding basic care facilities is public
information and is available wupon request through
this department.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04
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33-03-24-11. Plan of correction.

1. A basic care facility shall submit a plan of correction within
ten days of receipt of the deficiency 1ist if a violation has
been cited pursuant to this chapter.

2. The plan of correction must address all violations identified
in the deficiency 1ist and submit a date upon which the
corrective action will be completed, not to exceed sixty days
from the date the inspection was completed unless the
department approves.

3. The department may accept, reject, or negotiate modifications
to the plan of correction.

4. In appropriate circumstances the department may, upon
acceptance of a plan of correction, issue a provisional
license to a basic care facility which has had its application
denied or license revoked.

5. The department shall notify the basic care facility in writing
of a decision on a plan of correction or relicensure within
ten days of receipt of the plan.

History: Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-12. Personnel policies and procedures. The basic care
facility shall have written personnel policies and procedures for the
basic care facility which specify:

1. Duty hours.

2. Sick leave.

3. Vacations.

4. Holidays.
5. Dress code.
Conduct.

7. Job description.
History: Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04
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33-03-24~13. Operating policies and procedures.

1.

History:

The basic care facility shall have operating policies which
include policies and procedures for all services provided by
the basic care facility including admission, discharge, and
transfer.

The operating policies must be prepared to meet the needs of
the residents and updated as necessary.

Basic care facilities that admit persons who are confined to a
wheelchair or use a walker shall:

a. Provide hallways, doorways, exits, and toilet and bathing
facilities which will accommodate a wheelchair or walker.

b. Provide a minimum of one exit ramp accessible to residents
requiring wheelchairs or have an acceptable means to
provide regular access to the outdoors as approved in
writing by the department.

c. Provide placement of those residents who require the use
of a walker or who are blind on a floor which has direct
exit at grade, a ramp or no more than two steps to grade
with a handrail.

d. Provide placement of those residents who use a wheelchair
near an exit and there must be a direct exit at grade or a
ramp.

e. Be in compliance with the fire code as certified in
writing by the state fire marshal.

A typewritten or printed copy of any rules, routines, and
regulations for the resident must be provided at the time of
application for admission and be available upon request.

Copies of all rules, routines, regulations, policies, or
procedures affecting the operation of the basic care facility
must be available in the administrator's office.

It is the responsibility of the governing body and the
administrator to see that these policies are carried out.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04, 23-09.3-05

33-03-24-14. Residents' rights. Al1l basic care facilities shall
comply with North Dakota Century Code chapter 50-10.2 regarding rights
of health care facility residents.
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History:

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-15. Administrator.

1.

History:

The administrator must be an employee of good mental and
physical health, possessing knowledge and experience in
administration and personnel management. The administrator is
a person who:

a. Has a bachelors degree 1in a health-related or human
services~related field; or

b. Has a minimum of a high school diploma or its equivalent
and at least three years' experience in a health-related
or human services-related field.

Whenever the administrator leaves the premises, a responsible
employee must be designated, 1in writing, to act in the
administrator's absence. At no time may the home be left
without the onsite presence of the administrator or the
designee.

The administrator shall attend at Jleast twelve continuing
education hours per year relating to care and services for the
elderly.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-16. Staffing and training. The governing body or its
designee shall employ sufficient staff to meet the residents' needs.

1.

Sufficient, trained, personal care staff must be in the basic
care facility awake and prepared to assist residents at all
times, twenty-~four hours per day. This staff may not have
simultaneous duties on other units in a basic care facility
that 1is part of a nursing home or other health care facility.

There must be sufficient staff to insure that each resident
receives daily personal care as needed to keep skin, nails,
hair, mouth, clothing, and body clean and healthy.

Sufficient activity staff must be provided to meet the needs
of the residents.

a. The basic care facility shall provide for a qualified

activity person who will provide activities suited to the
needs and interests of residents. Individual activity
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programs must encourage maintenance of self-care and
continuity of normal activities.

b. The basic care facility shall employ a qualified activity
person who 1is responsible for the direction and
supervision of the activities program. A qualified
activity person:

(1) Is a qualified therapeutic recreation specialist who
is eligible for registration as a therapeutic
recreation specialist by the national therapeutic
recreation society (branch of national recreation and
park association) under its requirements;

(2) Is a qualified occupational therapist as defined in
North Dakota Century Code chapter 43-40 or certified
occupational therapist assistant; or

(3) Has at least two years of full-time experience within
the last five years as an employee in an activities
program in & health care setting or other
activity-related experience 1in another setting.
Activity persons not having this experience will be
required to attend a minimum of four activity-related
inservices in the first year of employment.

The basic care facility shall provide for social services
consistent with the needs of the residents.

The basic care facility shall provide a planned orientation

program commensurate with job requirements for each new staff
member.

An ongoing educational program must be planned and conducted
for the development and improvement of staff skills for all
basic care facility personnel including training related to
the problems and needs of the aged, physically 111, mentally
i11, and disabled. Inservice training must be conducted at
least quarterly for all personnel. On an annual basis, all
employees shall receive inservice training in at least the
following:

a. Fire and accident prevention and safety.

b. Mental and physical health needs of the residents.

¢c. Prevention and control of infections.

d. Resident personal and property rights.

e. Confidentiality of resident information.

f. Open admission policy.
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7. A record must be maintained of all orientation and inservice
training provided to employees of the basic care facility.
This record must include a notation of type of training,
length of training, names of employees attending, date of
training, and signature of person providing the training.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-17. Employee records. The basic care facility shall
provide and maintain employee records including the following
information:

1. An identification sheet containing:
a. An initial physical.

b. An initial mantoux, or in the case of a significant
tuberculin reactor, a negative chest x-ray that was taken
not more than six months prior to employment.

c. The basic care facility shall establish a policy
identifying which diagnostic procedures, in addition to
those for tuberculosis, will be included in preemployment
medical evaluations. The policy must include the interval
of employee medical evaluations and a clinical
surveillance program for evidence of contagious diseases
and infected skin lesions.

2. Work assignment records which reflect the employee's
designation as personal care, dietary, activity, social
service, or environmental support staff, and notations of any
changes in responsibilities.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-18. Classification of basic care facilities. A class I
or class II license will be issued by the department based upon the
qualifications and wutilization of the staff (licensed personnel), and
the functional abilities of the persons who reside at or are being
admitted to the facility.

History: Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-19. Class I license. The facility shall comply with the
following provisions to obtain a class I license:
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The facility may not admit or retain persons whose needs
cannot be met by class I licensed facilities.

a. All residents residing in a <class I facility must be
physically and mentally capable of negotiating a normal
path to safety unassisted by staff but may use assistive
devices such as canes or walkers and must be able to open
doors, transfer from bed +to chair, get out of a chair,
follow directions, know where exits are, and respond to a
fire alarm without staff assistance.

b. For purposes of a class I facility, a Tlicensed
professional is not required for the following diets:
regular, soft, bland, low fat, low fiber, high fiber, high
potassium, low sodium, low salt, no added salt, low
carbohydrate, and diabetic diet if they are self-monitored
by the resident.

c. Persons who require the ongoing or regularly scheduled
intermittent services of a Tlicensed nurse may not be
admitted or retained in a class I facility.

d. Persons vrequiring use of physical or chemical restraints
may not be admitted or retained.

e. Persons who are subject to attacks of epilepsy or other
seizures which are not controllable by self-administered
medications may not be admitted or retained.

f. Persons who require active treatment for mental illness,
unless the 1illness 1is controlled by self-administered
medication, may not be admitted or retained.

g. Persons who require active treatment for mental
retardation or who have been receiving active treatment
within the previous ninety days may not be admitted or
retained.

h. Persons may be admitted who are in need of environmental
support and supervision and protective oversight because
of psychosocial factors.

i. Persons may be admitted who require assistance with
application and removal of braces or other prosthetic
devices except when the absence of assistance with such
devices makes the resident incapable of self-preservation.

j. Blindness or total deafness does not disqualify persons
for admission to a class I facility if the resident needs
only personal care assistance in not more than two
activities of daily living.
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2.

History:

k. Persons who vrequire the use of a wheelchair for mobility
must be able to demonstrate the ability to transfer to and
from the wheelchair unassisted.

A class I facility shall admit or retain only persons who are
capable of self-administration of all medications as follows:

a. All medications taken by residents in a class I facility
must be self-administered. Facility staff may not
administer medications to residents.

b. No person may be admitted to this type of facility who is
not capable of taking their own medications or biologicals
(such as serums, vaccines, antigens, and antitoxins) as
documented in writing by the resident's personal physician
or the licensed nurse completing the resident assessments.
Class I facility staff may remind a resident when to take
medications.

Persons admitted to a class I facility must be at Teast mobile
nonambulatory and require assistance in no more than two
activities of daily living.

Each facility shall have a current signed written agreement
with a licensed nurse to provide services consistent with
North Dakota Century Code chapter 43-12.1. Nursing assessment
is required for each resident prior to or within seven days of
admission and, at a minimum, semiannually thereafter.
Included in the services, the 1licensed nurse or physician
shall establish protocol for use by the facility in the event
of a serious health threatening condition or in cases of
temporary illness.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-20. Class II 1license. The facility shall comply with
the following provisions to obtain a class II license:

1.

The facility may not admit or retain persons whose needs
cannot be met by a class II licensed facility.

a. All residents residing in a class Il facility must be
physically and mentally capable of negotiating a normal
path to safety with minimal staff assistance such as
prompting.

b. A class II facility may admit and retain persons who

require the ongoing intermittent services of a Tlicensed
nurse or physician.
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Facility administration of as-needed (prn) controlied
prescription drugs, such as narcotics, tranquilizers, or
psychotropic medications, requires nursing judgment and a
fluctuating medication regimen and must therefore be
administered by appropriate health care professionals
consistent with applicable state practice acts.

A class II facility may not admit or retain persons
requiring use of physical or chemical restraints.

A class II facility may admit and retain persons who are
subject to attacks of epilepsy or other seizures which are
controlled through administration of medication as
delegated to staff persons by the licensed nurse
consistent with the North Dakota Nurse Practices Act,
North Dakota Century Code chapter 43-12.1.

A class II facility may not admit or retain persons who
require active treatment as provided by qualified mental
health professionals, unless the illness is controlled by
medication.

A class II facility may not admit or retain persons who
require active treatment for mental retardation.

Persons who require universal precautions for communicable
diseases may be admitted if the facility provides the
staff and expertise necessary.

Persons who require the use of a wheelchair for mobility
must be able to demonstrate the ability to transfer to and
from the wheelchair unassisted.

The facility may admit or vretain persons who require
assistance with administration of medications, or require
nursing assessment or oversight, or both. Based on the
nursing assessment of residents, the 1licensed nurse may
delegate, consistent with North Dakota Century Code
chapter 43-12.1, to unlicensed caregivers, within the
limitations of the unlicensed caregivers' knowledge and
skills under the following conditions:

(1) There is a physician's order, if necessary.

(2) The licensed nurse has assessed the resident's
condition to determine there is not a significant
risk to the resident if an unlicensed caregiver
performs the task.

(3) The 1licensed nurse has determined the unlicensed
caregiver is capable of performing the task.

108



(4) The licensed nurse has taught the unlicensed
caregiver how to do the task.

(5) The uniicensed caregiver has satisfactorily
demonstrated to the licensed nurse the ability to
perform the task safely.

(6) The 1licensed nurse provides written instructions for
the unlicensed caregiver to use as a reference.

(7) The unlicensed caregiver has been instructed that the
task is delegated for this specific person only and
is not transferable to other residents or taught to
other caregivers.

(8) The 1licensed nurse has determined the frequency for
monitoring, based upon each resident's health status.

(9) The licensed nurse documents in the resident's record
the delegation procedures, evaluation of the process,
frequency of the 1licensed nurse followup visits,
condition of the resident, date, and signature of the
licensed nurse doing the delegating.

(10) The 1licensed nurse retains all responsibility and
accountability for the delegation of nursing tasks to
unlicensed caregivers.

2. Persons admitted or retained in a class II facility may not be
dependent in any activities of daily living, but may require
assistance in activities of daily living.

3. Nursing assessment is required for each resident within seven
days of admission and as determined by the 1licensed nurse
thereafter, but no less frequently than quarterly.

4. Each class II facility shall employ or have a contract for the
provision of nursing services under the direction of a
licensed nurse. As part of the services, the licensed nurse
or physician shall establish protocol for use by the facility
in the event of a serious health threatening condition or in
cases of temporary illness.

5. A class II facility may not admit or retain persons whose
needs cannot be met by the nursing oversight as outlined under
subdivision j of subsection 1.

History: Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04
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33-03~-24-21. Change of status for care requirements.

1.

History:

If a resident's care needs change, after continued residence
in the facility, resulting in care requirements greater than
the facility's 1license classification allows, the facility
shall assist the resident in transferring to an appropriate
setting, or the facility shall notify the department in
writing and request:

a. A reclassification of the facility's license; or

b. An exception consistent with department procedures which
allows the resident to remain in the facility. An
exception may be granted if:

(1) The best idinterests of the resident are served by
remaining in the facility;

(2) The facility is able to provide appropriate staff and
expertise to supply the services necessary to meet
the resident's needs; and

(3) The facility 1is able to provide structural or
equipment changes as necessary in meeting the health
and safety needs of the resident.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-22. Medical care for residents.

1.

Each resident shall designate a physician to be called in case
of emergency. The basic care facility shall make necessary
arrangements to secure the services of a licensed physician if
the resident's own physician is not available.

In the event of an illness or the injury of a resident, the
consulting licensed nurse or physician must be notified.

Within seven days of admission for all facilities and each
year thereafter for a class II facility, or more frequently if
there is a change in health status, each resident shall submit
to the basic care facility the results of a physical
examination by a physician, physician assistant, nurse
practitioner, or other authorized health care professional.
The examination must 1include an evaluation of ambulatory
status and an examination for contagious and infectious
diseases, as well as a medication review. The examination
results must be placed in the resident's file.
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4.

History:

A first-aid kit containing, but not limited to, gauze, tape,
adhesive, antiseptic, and bandages must be provided for
emergencies and kept in an accessible, well-identified place
within the facility.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-23. Care plan.

1.

History:

An initial assessment by the Tlicensed nurse and care plan
based on the resident's functional, psychosocial, and activity
levels must be developed for each resident within seven days
of admission and updated at least quarterly thereafter for a
class II facility and semiannually for a class I facility.
The care plan must state the resident's problems or needs and
how the basic care facility will address these needs.

A social history must be completed within seven days of
admission which includes family involvement and previous
social interactions.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-24. Resident records.

1.

The basic care facility shall provide for secure maintenance
and storage of all resident records.

A1l staff with access to resident records must be provided
instruction in confidentiality in the use of sensitive and
private records.

The basic care facility shall establish guidelines for release
of information from resident records.

A1l resident records must be made available for inspection by
authorized representatives of the department.

Resident records must include:

a. Resident's name, social security number, marital status,
age, sex, last previous address, and religion; personal
physician, dentist, and designated representative or other
responsible person and social history.

b. Admission and discharge data and report of the physician's
orders and admission physical examination of the resident.
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History:

(o]

A copy of an initial assessment by the licensed nurse or
appropriate health care professional and care plan based
on the resident's functional, psychosocial, and activity
levels.

Observations by personnel, licensed nurses, physician, or
others authorized to care for the resident.

A list of clothing and personal possessions of the
resident for identification purposes.

Documentation of death, including cause and disposition of
the resident's personal effects and money or valuables
deposited with the basic care facility.

A written record of all accidents, injuries, and illnesses
of the resident which occur while in the care of the basic
care facility must be kept in the resident's file. A copy
of this record must accompany the resident if transferred
to another facility.

A quarterly progress note for each resident documenting
the resident's current condition, level of functioning,
activity involvement, social interactions and problems, to
be part of the care plan review.

Transfer forms to be completed, signed, and sent with the
resident when going to a hospital or transferring to
another health care facility.

A medication sheet for each resident who takes
medications, documenting medications currently being used
or ordered, the +time and how often the resident takes
them, or the time and how often the resident 1is supposed
to take them, and the 1initials of the individual who
assists the resident in taking medications.

A written report of any funds kept at a resident's request
which is available for inspection by the resident and the
department's representative. Such record must show
deposits to and withdrawals from the fund.

A1l agreements or contracts entered dinto between the
operator or basic care facility and the resident.

Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-03, 23-09.3-04
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33-03-24-25. Medications.

1.

Every basic care facility shall adopt written policies and
procedures, which are consistent with the purpose of this
chapter, and which must be followed in the operation of the
basic care facility, for assisting residents 1in obtaining
individually prescribed medication and for disposing of
outdated medications prescribed by the attending physicians or
other health care professionals, consistent with applicable
state practice acts.

a. These policies and procedures must be developed in
consultation with a 1licensed nurse and a registered
pharmacist. These policies and procedures must be part of
the written program of care and services for the basic
care facility.

b. A1l prescription medications taken by residents in a basic
care facility must be ordered by the attending physician
or other appropriate health care professional consistent
with applicable state practice acts.

c. The policies of the basic care facility shall permit
residents upon request to be totally responsible for their
own medication; the attending physician, the consulting
licensed nurse, or other appropriate health care
professional shall have assessed the resident's
capabilities with respect to this function.

The attending physician, or other health care professional
consistent with applicable state practice acts, or a
consulting pharmacist shall review the medication regimen of
each resident as needed, but at least annually. Documentation
of this review must be entered in the resident's record.

A1l medications used by residents must be properly recorded by
basic care facility staff at time of use. A medication record
need not be kept for those residents for whom authorization
has been given by the attending physician or licensed nurse to
keep  their medication in their room and to be fully
responsible for taking the medication in the correct dosage
and at the proper times.

Bottled oxygen may not be administered in a basic care
facility, except in an emergency. Not more than one four
hundred fifteen Tliter (E-cylinder) portable size tank of
oxygen for such emergency use may be kept 1in the facility.
However, the use of an oxygen concentrator is permitted when
prescribed by a physician for a resident if the resident «can
manage self-care. The basic care facility must be in
compliance with directions for use of such equipment as
established by the manufacturer,
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History:

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-26. Labeling and storage of medications.

1.

History:

The basic care facility shall provide residents with a secure
area for medication storage. This area may be a drawer,
cabinet, closet, or room.

a. All controlled medication must be stored under lock and
key.

b. Noncontrolled medication must be stored in areas
restricted from the public and residents and may be locked
at the discretion of the facility.

c. The facility shall have a specific system for the
accountability of keys issued for Jlocked drug storage
areas.

Residents' medications must be properly labeled.

The facility shall provide each resident with a secure storage
place for their medications.

The facility shall provide assistance to the resident in
obtaining the necessary medications and medical supplies.

The class I facility staff may not remove a medication from
its original container. The responsibility for control for
administration of medications must remain with the resident.

Medications no longer in use must be disposed of or destroyed
in accordance with federal and state laws and rules.

Medications having an expiration date must be removed from use
and properly disposed of after the expiration date.

The medications of each resident must be kept and stored in
the original containers. Medications may not be transferred
between containers.

Effective December 1, 1990.

General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-27. Required services. The following services must be
provided to residents:

1.

Personal care services.
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Basic care facilities shall provide personal care
including, but not limited to:

(1) Assistance as needed with activities of daily living
and instrumental activities of daily 1living and
observation and documentation of changes in physical,
mental, and emotional functioning.

(2) Assistance with arrangements for appropriate transfer
and transport as needed.

(3) Assisting each resident to maintain the highest level
of functioning possible, compatible with individual
safety and welfare and providing general supervision
if required by the resident, including encouraging
and assisting the resident:

(a) To self-administer medically prescribed drugs
and treatment and to follow any planned diet,
rest, or activity regimen.

(b) With arrangements to seek health care when the
resident shows signs or describes symptoms of an
illness or abnormality for which treatment may
be indicated.

(c) With functional aids or equipment, such as
glasses, hearing aids, canes, crutches, walkers,
or wheelchairs.

(d) With clothing and other personal effects as well
as personal 1living quarters in a manner
conducive to safety and comfort.

Social services must be made available to the resident either
by the basic care facility or by an appropriate agency
offering social services.

Dietary services.

a.

A minimum of three meals must be provided each day. Meals
must be nutritious and well-balanced in accordance with
the recommended dietary allowances of the food and
nutrition board of the national research council, national
academy of sciences.

There must be provision of therapeutic diets when required
in a class II facility.

If the class Il facility accepts or retains individuals in
need of therapeutic diets, the diets must be medically
prescribed diets. Menus for such diets must be planned
and reviewed as needed by a professional consistent with
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North Dakota Century Code chapter 43-44. These reviews
must be documented in the resident's record. The basic
care facility shall provide the supervision for preparing
and serving the special diets.

d. A record of the menu served must be kept for at least
three months. These are subject to inspection by the
department.

e. No more than a fourteen—-hour span may exist between a
substantial evening meal and breakfast and appropriate
snacks must be made availabie between meals and in the
evening and must be Tisted on the daily menu. Vending
machines may not be the only source of snacks.

f. There must be a sufficient number of food service
personnel employed and on duty to meet the dijetary needs
of all persons eating meals in the facility. Staff hours
must be scheduled to meet the total dietary needs of the
residents.

g. Dietary staff responsible for food preparation shall
attend at a minimum two dietary workshops per year given
by a Ticensed dietitian.

h. Food service personnel must be in good health, practice
hygienic food~handling techniques and good personal
grooming.

i. Food must be prepared by appropriate methods that will
conserve nutritive value and enhance flavor and appearance
and served at the proper temperatures and in a form to
meet individual needs.

J. A1l residents must be served in a dining room except for
residents with a temporary illness or a documented
specific personal preference.

Housekeeping services. The basic care facility shall provide
sufficient environmental support staff to maintain the
interior and exterior of the facility in a safe, clean,
orderly, and attractive manner and assist, as needed, with
other instrumental activities of daily living.

Laundry services. The basic care facility shall provide
laundry services to meet the needs of the residents.

Activity services. There must be a planned and meaningful
activity program to meet the needs of the residents, which is
coordinated by a qualified staff member. Volunteers may
assist, but not replace salaried activity employees. This
qualified staff person shall:

116



a. Encourage, guide, or assist residents with arrangements to
participate in social, recreational, diversional,
vocational, religious, or other activities within the
facility and the community in accordance with dindividual
interests, tolerance, and abilities.

b. Basic care facilities shall post a monthly calendar which
lists social and recreational activities and events for
residents.

c. Appropriate activities must be provided to all residents
during the day, in the evening, and on the weekend.

d. An initial assessment of the 1interests and social
activities of each resident must be developed within seven
days of admission and updated at least annually.

e. The activity service shall have a well-organized plan for
using community resources.

f. Space must be provided for privacy during visits when the
resident requests privacy.

g. The qualified activity person shall attend a minimum of
two activity-related workshops per year.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-28. General building requirements. The basic are
facility must be operated in conformance with all state and local laws,
rules, and ordinances concerning fire safety and sanitation, including,
but not 1imited to, the North Dakota sanitary requirements for food
establishments effective October 1, 1979.

1. Lounge and activity area space must be provided with a minimum
of fifteen square feet [1.39 square meters] per 1licensed bed
of the facility for recreation, and visiting, and an activity
program. The lounge and activity area must be separate areas
and may be wused to accommodate religious services and
activities. Each lTounge area for residents' use must be
provided with an adequate number of reading lamps, tables, and
chairs or couches. These furnishings must be well-constructed
and of satisfactory design for the residents.

2. A1l corridors and stairways used by residents shall have
sturdy handrails to provide for safety with ambulation.

3. Dining area.
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a.

A minimum of fifteen square feet [1.39 square meters] per
licensed bed must be provided for dining. Activity and
dining areas must be separate.

Dining room  furnishings which are well-constructed,
comfortable, in good repair, and of satisfactory design
for the residents must be provided for each resident.
There must be a sufficient number of tables that can be
used by wheelchair residents to accommodate all such
residents in the basic care facility.

Resident bedrooms.

a.

A1l bedrooms used for residents must be dry, well
ventilated, naturally lighted, and otherwise suitable for
occupancy. Each room must have direct access to a hall
and have an outside wall. Resident bedrooms in new
(initial license after January 1, 1991) basic care
facilities must be at or above grade level.

The glazed area of the window may not be less than
one-tenth of the floor area of the room. Windows must be
easily opened and must be provided with screens.

Room size will vary depending on number of beds, but
minimum floor dimension may not be less than ten feet
[3.05 meters]. In computing floor area, only usable floor
space may be included. Single rooms must provide at least
one hundred square feet [9.29 square meters] per bed.
Double rooms shall provide at least eighty square feet
[7.43 square meters] per bed. Rooms for three or more
persons must provide at least seventy square feet [6.50
square meters] per bed.

Each resident must be provided with a bed. Cots,
rollaways, or folding beds may not be used. Double beds
may be used if requested by the resident. Each bed must
be provided with satisfactory springs in good repair and a
clean, firm, comfortable mattress of appropriate size for
the bed as well as a minimum of one <clean, comfortable
pillow.

Each bedroom must have window shades, or an equivalent, in
good repair.

A lamp, or an equivalent, must be provided for each bed to
assure adequate lighting levels to provide for reading and
safety.

Each bedroom must be provided with a mirror unless there

is a mirror in a bathroom opening into the bedroom. Each
lavatory must be provided with a mirror.
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For each bed there must be furnished a minimum of two
adequately sized dresser drawers, a comfortable chair, a
bedside table or stand, an individual towel rack, and
adequate closet, locker, or wardrobe space for hanging
clothing within the room.

Toilet rooms and bathing facilities.

a.

cC.

An ample number of lavatories and toilets must be provided
in accordance with the number of residents. At least one
toilet for every four residents or fraction thereof must
be provided. Toilets for public use must be provided.

Facilities housing wheelchair residents shall provide at
least one toilet room that 1is 1in compliance with the
guidelines developed by the American national standards
institute, inc., or the uniform federal accessibility
standards for every four wheelchair residents.

A bathtub or shower equipped with grab bars must be
available in a ratio of one for each fifteen residents.

Each bath and toilet room must be well lighted and have a
1ight switch just inside the door.

The basic care facility shall provide for adequate ventilation
throughout to assure an odor-free, comfortable environment.

Office spaces and other areas must be satisfactorily furnished
with desks, chairs, lamps, cabinets, benches, worktables, and
other furnishings essential to the proper use of the area.

Kitchen.

a.

If a conventional food preparation system is used, the
following facilities must be provided:

(1) Food preparation center and serving facilities.

(2) Dishwashing room with potwashing and sanitizing
facilities.

(3) Refrigerated storage, medium temperature and freezer
units as well as dry food storage areas.

(4) Equipment storage areas.
(5) Waste disposal and can washing facilities.
(6) Dining facilities for visitors and staff.

(7) Janitor's closet. Storage for housekeeping supplies
and equipment.
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Effective procedures for cleaning all equipment and work
areas must be developed and followed.

If a convenience food system is used, dietary areas and
equipment must be designed to accommodate the requirements
for sanitary storage, processing, and handling.

9. Laundry services.

a.

The basic care facility shall supply an adequate amount of
clean linen for operation, either through an in-house

lTaundry or a contract with an outside service. An
adequate supply of <clean linen must include sheets,
towels, pillowcases, etc. Additional changes of linen

must be available to meet residents' and facility's needs.
If an in-house laundry service is provided, the following
conditions must exist:

(1) The laundry area must be maintained and operated in a
clean, safe, and sanitary manner. Bed linens must be
changed as needed, but at least weekly.

(2) Written operating procedures must be developed,
posted, and implemented which provide for the
handling, transporting, and storage of clean and
soiled linens.

(3) Personnel doing Jlaundry must be in good health and
practice good personal grooming. Employees shall
thoroughly wash hands and exposed portions of arms
with soap and warm water before starting work; after
smoking, eating, drinking, using the toilet, and
handling soiled linens.

(4) Clean 1linen must be protected from contamination
during handling, transporting, and storage.

(5) Soiled linen must be handled, transported, and stored
in areas separate from other laundry spaces to
protect residents and personnel from contamination.

(6) Soiled linen may not be sorted, laundered, rinsed, or
stored in bathrooms, residents' rooms, kitchens, or
food storage areas.

(7) The 1laundry and its accessory storage and handling
areas may not be used as a storage area for supplies
not directly connected with the operation of the
lTaundry.

If an outside laundry service is used, it shall provide

for protection of clean linens during transportation back
to the basic care facility.
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¢c. The basic care facility shall provide laundry service for
residents' personal clothing. It must be handled,
transported, and stored in a manner that will prevent
contamination of clean linen.

10. Fire safety.

a. The basic care facility shall comply with the national
fire protection association 1life safety code, 1988
edition, chapter twenty-one, residential board and care
occupancy or a greater level of fire safety.

b. Fire drills must be held monthly with a minimum of twelve
per year, alternating with all of the different work
shifts. Residents and staff as a group shall either
evacuate the building or relocate from the point of
occupancy to a point of safety.

c. Fire -evacuation plans must be posted in a conspicuous
place in the facility.

d. Written records of fire drills must be maintained. These
records must include dates, times, and names of staff and
residents participating and those absent and why, and a
brief description of the drill.

e. Each resident shall receive an individual fire drill walk
through documented in the resident's record within five
days of admission.

f. Any variation to compliance with the fire code must be
coordinated with the department and approved in writing by
the state fire marshal.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-09, 28-32-02(1)
Law Implemented: NDCC 23-09.3-04

33-03-24-29. Appeals. The applicants, owners, or operators of a
basic care facility have the right to appeal decisions to deny or revoke
a Tlicense, issuance of a provisional license, or rejection of a written
plan of correction.

1. A notice of appeal must be filed with the department in
writing within ten days of receipt of written notice of the
decision for denial, revocation, provisional Tlicense, or
rejection of a plan of correction.

2. A notice of appeal under this section must be accompanied by
written documents including all of the following information:

a. A copy of the notice received from the department;
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b. The reason or basis in fact for the dispute and appeal;

c. The statute or rule relied upon with respect to each
disputed issue; and

d. The name, address, and telephone number of the person upon
whom all notices will be mailed or delivered regarding the
appeal.

3. Within ten days of receipt of the notice of appeal, the appeal
must be decided by the department. A party who has appealed
must be notified of the right to request reconsideration at an
informal hearing. A party has ten days from receipt of notice
to make written request for an informal reconsideration.

4. If an informal reconsideration is requested, the department
will conduct the hearing at the capitol in Bismarck, North
Dakota, within ten days of the receipt of the request.

5. Within ten days after the informal reconsideration, the
department will notify the provider in writing of the
decision.

6. The appeals process does not delay the implementation of the
denial, revocation, issuance of a provisional lTicense, or the
rejection of the plan of correction process. The date of the
initial decision by the department regarding this issue is
effective unless otherwise determined.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-19
Law Implemented: NDCC 23-09.3-09

33-03-24-30. Complaints. The basic care facility shall develop
written policies and procedures regarding the process for handling
complaints. This policy shall be available to residents or their
families upon request.

History: Effective December 1, 1990.
General Authority: NDCC 23-09.3-19
Law Implemented: NDCC 23-09.3-09

33-03-24-31. Waijver provision. For facilities operating as a
basic care facility on December 1, 1990, the health officer may
grandfather facilities with respect to these rules for a specified
period in specific instances, provided compliance with the requirement
would result 1in an unreasonable hardship upon the facility and lack of

compliance does not adversely affect the health and safety of the
residents.

History: Effective December 1, 1990.
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General Authority: NDCC 23-09.3-19
Law Implemented: NDCC 23-09.3-09

33-17-01-02. Definitions. For the purpose of this chapter the
following definitions shall apply:

1.

"Best available technology" or "BAT" means the best
technology, treatment techniques, or other means which the
department finds, after examination for efficacy under field
conditions and not solely wunder Tlaboratory conditions, are
available (taking cost into consideration). For the purposes
of setting maximum contaminant levels for synthetic organic
chemicals, any best available technology must be at least as
effective as granular activated carbon.

"Community water system" means a public water system which
serves at least fifteen service connections used by year-round
residents or regularly serves at least twenty-five year-round
residents.

"Confluent growth" means a continuous bacterial growth

covering the entire filtration area of a membrane filter, or a

portion thereof, in which bacterial colonies are not discrete.

“"Contaminant" means any physical, chemical, biological, or
radiological substance or matter in water.

"Cross connection" means any connection or arrangement between
two otherwise separate piping systems, one of which contains
potable water and the other either water of unknown or
questionable safety or steam, gas, or chemical whereby there
may be a flow from one system to the other, the direction of
flow depending on the pressure differential between the two
systems.

"Department” means the North Dakota state department of health
and consolidated laboratories.

"Disinfectant" means any oxidant, including, but not limited
to, chlorine, chlorine dioxide, chloramines, and ozone added
to water in any part of the treatment or distribution process,
that 1is intended to kill or inactivate pathogenic
micro-organisms.

"Domestic or other nondistribution system plumbing problem"

means a coliform contamination problem in a public water

system with more than one service connection that is limited

to the specific service connection from which the

coliform-positive sample was taken.

"Ground water under the direct influence of surface water"

means any water beneath the surface of the ground with
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14.

significant occurrence of insects or other macroorganisms,

algae, or large-diameter pathogens such as Giarda lamblia, or

significant and relatively rapid shifts in water

characteristics such as turbidity, temperature, conductivity,

or pH which closely correlate to climatological or surface
water conditions.

"Gross alpha particle activity" means the total radiocactivity
due to alpha particle emission as inferred from measurements
on a dry sample.

"Halogen" means one of the chemical elements chlorine,
bromine, or iodine.

"Maximum contaminant level" means the maximum permissible
level of a contaminant in water which is delivered to the free
flowing outlet of the ultimate user of a public water system,
except in the case of turbidity where the maximum permissible
level 1is measured at the point of entry to the distribution
system. Contaminants added to the water under circumstances
controlled by the user except those resulting from corrosion
of piping and plumbing caused by water quality are excluded
from this definition.

"Maximum total trihalomethane potential" means the maximum
concentration of total trihalomethanes produced in a given
water containing a disinfectant residual after seven days at a
temperature of twenty-five degrees Celsius [77 degrees
Fahrenheit] or above.

"Near the first service connection" means at one of the twenty

percent of all service connections in the entire system that
are nearest the water supply treatment facility as measured by
water transport time within the distribution system.

"Noncommunity water system" means a public water system that
is not a community system and primarily provides service to
transients.

“"Nontransient noncommunity water system" means a public water
system that is not a community water system and that regularly
serves at Jleast twenty-five of the same persons over six
months per year.

"Person" means an  individual, corporation, company,
association, partnership, municipality, or any other entity.

"Potable water" means water free from impurities in amounts
sufficient to cause disease or harmful physiological effects,
with the physical, chemical, biological, or radiological
quality conforming to applicable maximum permissible
contaminant levels.
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+5+ 19. "Public water system" means a system for the provision to the
public of piped water for human consumption, if such system
has at least fifteen service connections or regularly serves
at least twenty-five individuals. A public water system 1is
either a "community", a "nontransient noncommunity", or a
"noncommunity" water system.

+6- 20. "Sampling schedule" means the frequency required for
submitting drinking water samples to a certified 1laboratory
for examination.

+7- 21. "Sanitary survey" means an onsite review of the water source,
facilities, equipment, operation, and maintenance of a public
water system for the purpose of evaluating the adequacy of
such source, facilities, equipment, operation, and maintenance
for producing and distributing safe drinking water.

+6+- 22. "Supplier of water" means any person who owns or operates a
public water system.

23. "System with a single service connection" means a system which
supplies drinking water to consumers with a single service
line.

24. "Too numerous to count" means that the total number of

bacterial colonies exceeds two hundred on a forty-seven
millimeter membrane filter used for coliform detection.

39+ 25. "Total trihalomethanes" means the sum of the concentration in
milligrams per 1liter of the trihalomethane compounds
(trichloromethane [chloroform], dibromochloromethane,

bromodichloromethane and tribromomethane [bromoform]), rounded
to two significant figures.

26— 26. "Trihalomethane" means one of the family of organic compounds,
named as derivatives of methane, wherein three of the four
hydrogen atoms 1in methane are each substituted by a halogen
atom in the molecular structure.

23— 27. "Water system" means all sources of water and their
surroundings and shall include all structures, conducts, and
appurtenances by means of which the water 1is collected,
treated, stored, or delivered.

History: Amended effective December 1, 1982; July 1, 1988; December 1,
1990.

General Authority: NDCC 61-28.1-03

Law Implemented: NDCC 61-28.1-02, 61-28.1-03

33-17-01-05. Approved laboratories and analytical procedures.
A1l samples shall be examined by the department or by any other
laboratory certified by the department for drinking water purposes,
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except that measurements for turbidity and free chlorine may be
performed by any person acceptable to the department. A1l methods of
sample preservation and analyses shall be as prescribed by the
department and set forth under title 40, Code of Federal Regulations,

part 141.

History: Amended effective December 1, 1982; July 1, 1988; December 1,
1990.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03, 61-28.1-07

33-17-01-06. Maximum contaminant levels.

1. Inorganic chemicals. The maximum contaminant Tlevels for
inorganic chemical contaminants are as follows:

LEVEL
CONTAMINANT : MILLIGRAM(S) PER LITER
Arsenic 0.05
Barium 1
Cadmium 0.010
Chromium 0.05
Lead 0.05
Mercury 0.002
Nitrate (as N) 10
Selenium 0.01
Silver 0.05
Fluoride 4.0

At the discretion of the department, nitrate levels not to
exceed twenty milligrams per liter may be allowed in a
noncommunity water system if the supplier of water
demonstrates to the satisfaction of the department that:

a. Such water will not be available to children under six
months of age;

b. There will be continuous posting of the fact that nitrate
levels exceed ten milligrams per liter and the potential
health effect of exposure;

c. Local and state public health authorities will be notified
annually of nitrate levels that exceed ten milligrams per
liter; and

d. No adverse health effects shall result.

2. Organic chemicals. The maximum contaminant levels for organic
chemical contaminants are as follows:

LEVEL
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CONTAMINANT MILLIGRAM PER LITER

Chlorinated hydrocarbons:

Endrin (1,2,3,4,10, 10-hexachloro-
6,7-epoxy-1,4,4a,5,6,7,8,8a~octa-
hydro-1,4-endo,endo-5, 8~

dimethanonaphthalene) 0.0002

Lindane (1,2,3,4,5,6~hexachloro-
cyclohexane, gamma isomer) 0.004

Methoxychlor (1,1,1-Trichloro-

2,2-bis [p-methoxyphenyl] ethane) 0.1
Toxaphene (C10H10C18 -Technical

chlorinated camphene, 67-69%

chlorine) 0.005

Chlorophenoxys:

2,4-D (2,4-Dichlorophenoxyacetic
acid) 0.1

2,4,5-TP Silvex (2,4,5-Trichloro-
phenoxypropionic acid) 0.01

Total trihalomethanes. The sum of the
concentrations of:

Bromodichloromethane,

Dibromochloromethane,

Tribromomethane (bromoform) and
Trichloromethane (chloroform) 0.10

Volatile synthetic organic chemicals:

Benzene 0.005
Vinyl chloride 0.002
Carbon tetrachloride 0.005
1,2-Dichloroethane 0.005
Trichloroethylene 0.005
1,1-Dichloroethylene 0.007
1,1,1-Trichloroethane 0.20

para-Dichlorobenzene 0.075

Turbidity. The maximum contaminant levels for turbidity in

drinking water, measured at a representative entry point to
the distribution system, are as follows:

a. One turbidity unit as determined by a monthly average
except that five or fewer turbidity units may be allowed
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4.

5.

if the system can demonstrate to the department that the
higher turbidity does not:

(1) Interfere with disinfection;

(2) Prevent maintenance of an effective disinfectant
agent throughout the distribution system; or

(3) Interfere with microbiological determinations.

Five turbidity units based on an average for two
consecutive days.

Radioactivity. The maximum contaminant Tlevels for
radioactivity are as follows:

LEVEL

CONTAMINANT PICOCURIES PER LITER

Combined radium-226 and

radium-228 5

Gross alpha particle activity,

including radium-226, but

excluding radon and uranium 15
Microbiological. The maximum contaminant levels for coliform

bacteria are as follows:

ot exceed-r

omre samplte wihren tess than twenty are examimed
per momnths or

five percent of the samples whenr twenty or more
are examined per month-

cotiform bacteria shall not be present inr-

> More +than +ten percent of the portioms from routine
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23> +=> Three or more portions in more than ome sampie
when fess than twenty sampites are examimed

of the samples when twenty or more sampies are
examinred per momnth—

required to sample at a rate of }ess than four per momths
during a three—month period except thats at the discretion
of the departments compiiance may be based upon sampiing
during a ome—month period—-

take ten or fewer samples per momth may be authorized +to
monthiy catculation +f-

13 6n a case by case basis the department determinmes and
determimation shouid be based on a number of factors
mot Iimited to the foltowing-

ta> The system had provided and maintainmed an active
disinfectant residuat in the distribution
systems

a samitary surveys; and

water system—

23> The suppiier submitss within twenty—four hours after
motifications; a check sample coliected on each of two
consecutive days from the same sampiing point and
each of these chreck samples shaii: be megative-

recorded by the suppiier—

Fihre suppiier shall report +to the department compliance
the corrective action taken to resoive the probtemr If a
positive routime sampie +s not used for the monthiy
catculations another routine sampie must be anatyzed for
compiiance purposer This provision may be used oniy once
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History:
1990.

caused by a singte sampite maximuom contamiiant  teved

Monthly maximum contaminant level violations.

(1) No more than one sample per month may be total
coliform-positive for systems coliecting 1less than
forty samples per month.

(2) No more than five percent of the monthly samples may
be total coliform-positive for systems collecting
forty or more samples per month.

A1l routine and repeat total coliform samples must be used
to determine compliance. Special purpose samples, such as
those taken to determine whether disinfection practices
following pipe placement, replacement, or repair are
sufficient, and samples invalidated by the department, may
not be used to determine compiiance.

Acute maximum contaminant level violations.

(1) No repeat sample may be fecal coliform or
E.coli-positive.

(2) No repeat sample may be total coliform-positive
following a fecal coliform or E.coli-positive routine

sample.

Compliance must be determined each month that a system is

required to monitor. The department hereby identifies the
following as the best technology, treatment techniques, or
other means generally available for achieving compliance
with the maximum contaminant levels for total coliform
bacteria: protection of wells from contamination by
appropriate placement and construction; maintenance of a
disinfection residual throughout the distribution system;
proper maintenance of the distribution system including
appropriate pipe replacement and repair  procedures,
cross-connection control programs, main flushing programs,
proper operation and maintenance of storage tanks and
reservoirs, and continual maintenance of a positive water
pressure in all parts of the distribution system;
filtration and disinfection or disinfection of surface
water and disinfection of ground water using strong
oxidants such as chlorine, chlorine dioxide, or ozone; the
development and implementation of a department-approved
wellhead protection program.

Amended effective December 1, 1982; July 1, 1988; December 1,
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General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03

33-17-01-08. Organic chemical sampling and monitoring

requirements.

1. Chlorinated hydrocarbons and chlorophenoxys.

a.

Sampling frequency for community water systems.

(1) Surface water supplies. Community water systems
shall sample at  intervals specified by the
department, but 1in no event less frequently than at
three-year intervals. Sampies analyzed shall be
collected during the period of the year designated by
the department as the period when contamination s
most likely to occur.

(2) Ground water supplies. Community water systems shall
sample when specified by the department.

Sampling frequency for check samples. If the result of an
analysis indicates that the Tlevel of any contaminant
exceeds the maximum contaminant level, the system shall
report to the department within seven days and initiate
three additional analyses at the same sampling point
within one month. When the average of four analyses
exceeds the maximum contaminant level, the system shall
notify the department and give notice to the public.
Monitoring after public notification shall be at a
frequency designated by the department and shall continue
until the maximum contaminant level has not been exceeded
in two successive samples or until a menitoring schedule
as a condition to a variance or enforcement action shall
become effective. :

2. Total trihalomethanes.

a.

Coverage. Community water systems which serve a
population of ten thousand or more individuals and which
add a disinfectant to the water in any part of the
drinking water treatment process shall collect samples for
the purpose of analysis for total trihalomethanes.

Sampling  frequency. The minimum number of samples
required to be taken by the system shall be based on the
number of treatment plants used by the system. Multiple
wells drawing raw water from a single aquifer may, with
the department's approval, be considered one treatment
plant.
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A1l samples taken within an established frequency shall be
collected within a twenty-four-hour period.

(1

(2)

Routine sampling. Analyses for total trihalomethanes
shall be performed at gquarterly intervals on at least
four water samples for each treatment plant used by
the system. At least twenty-five percent of the
samples shall be taken at TJocations within the
distribution system reflecting the maximum residence
time of the water in the system. The remaining
seventy-five percent shall be taken at representative
locations in the distribution system, taking into
account number of persons served, different sources
of water, and different treatment methods employed.

Reduced sampling frequency.

(a) Systems utilizing surface water or a combination
of surface and ground water. The sampling
frequency may be reduced to a minimum of one
sample analyzed per quarter taken at a point in
the distribution system reflecting the maximum
residence time of the water in the system.

The system's sampling frequency may only be
reduced upon written request by the system and
upon a determination by the department that data
from at Jleast one year of sampling at a
frequency of four samples collected per calendar
quarter per water treatment plant used by the
system and local conditions demonstrate that
total trihalomethane concentrations will be
consistently below the maximum contaminant
level.

If at any time during which the reduced sampling
frequency is in effect, the result from any
analysis exceeds the maximum contaminant level
and such results are confirmed by at least one
check sample taken promptly after such results
are received, or if the system makes any
significant change to 1its source of water or
treatment program, the system shall immediately
resume sampling on a vroutine basis of four
samples per guarter per treatment plant used by
the  system. Such increased sampling shall
continue for at TJleast one year before the
frequency may be reduced again.

(b) Systems utilizing only ground water. The
sampling frequency may be reduced to a minimum
of one sample analyzed per year per water
treatment plant taken at a point in  the
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distribution system ref1ecting the maximum
residence time of the water in the system.

The system's sampling frequency may only be
reduced upon written request by the system and
upon a determination by the department that the
system has a maximum total trihalomethane
potential of Tless than the maximum contaminant
Tevel and local conditions demonstrate that the
system is not likely to approach or exceed the
maximum contaminant level.

If at any time during which the reduced sampling
frequency is in effect, the result from any
analysis for maximum total trihalomethane
potential is equal to or exceeds the maximum
contaminant level and such results are confirmed
by at least one check sample, the system shall
immediately resume sampling on a routine basis
of four samples per quarter per treatment plant
used by the system. Such increased sampling
shall continue for at least one year before the
frequency may be reduced again.

In the event of any significant change to the
system's source of water or treatment program,
the system shall immediately analyze an
additional sample for max imum total
trihalomethane potential taken at a point in the
distribution system reflecting maximum residence
time of the water in the system for the purpose
of determining whether the system must begin
sampling on a routine basis of four samples per
quarter per treatment plant used by the system.

(3) Increased sampling frequency. At the option of the
department, sampling frequencies may be increased
above the minimum 1in those cases where it is
necessary to detect variations of total
trihalomethane levels within the distribution system.

Compliance. Compliance with the maximum contaminant level
shall be determined based on a running annual average of
quarterly analyses.

If the average of analyses covering any twelve-month
period exceeds the maximum contaminant Tlevel, sampling
shall be at a frequency designated by the department and
shall continue until a monitoring schedule as a condition
to a variance or enforcement action becomes effective.

If the average of analyses covering any twelve-month
period exceeds the maximum contaminant level, or if the
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system fails to monitor, the system shall notify the
department and give notice to the public,

Reporting. All analyses shall be reported to the
department within thirty days of the system's receipt of
such results.

Modification of treatment methods for reduction of total
trihalomethanes. Before a system makes any significant
modification to its existing treatment process for the
purpose of achieving compliance with the trihalomethane
regulations, the system must submit and obtain department
approval of a detailed plan setting forth its proposed
modification and those safeguards that it will implement
to ensure that the water will not be adversely affected by
such modification. Each system shall comply with the
provisions set forth in the department-approved plan. At
a minimum, the department-approved plan shall require the
system modifying its disinfection practice to:

(1) Evaluate the water system for sanitary defects and
evaluate the source water for biological quality;

(2) Evaluate its existing treatment practices and
consider improvements that will minimize disinfectant
demand and optimize finished water quality throughout
the distribution system;

(3) Provide baseline water quality survey data of the
distribution system as the department may require;

(4) Conduct additional monitoring to assure continued
maintenance of optimal microbiological quality in
finished water; and

(5) Demonstrate an active disinfectant residual
throughout the distribution system at all times
during and after the modification.

3. Volatile synthetic organic chemicals.

a.

Coverage and effective dates. Community and nontransient
noncommunity water systems serving more than ten thousand
people shall analyze samples, as appropriate, beginning no
later than January 1, 1988. Community and nontransient
noncommunity water systems serving from three thousand
three hundred to ten thousand people shall analyze
samples, as appropriate, no later than January 1, 1989.
Other community and nontransient noncommunity water
systems shall analyze samples, as appropriate, no later
than January 1, 1991,

Sampling frequency.
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(1)

(2)

Ground water systems. Systems shall sample at points
of entry to the distribution system representative of
each source unless the sources are combined before
distribution, then the system must sample at an entry
point to the distribution system during periods of
normal operating conditions. Systems must sample
every three months if volatile synthetic organic
chemicals are detected in the initial sample or in
any subsequent sample. Sampling must be conducted at
the same location or a more representative location
each quarter. Systems must sample every three years
if volatile synthetic organic chemicals are not
detected in the initial sample or in any subsequent
sample but the system is vulnerable and has more than
five hundred service connections. Systems must
sample every five years if volatile synthetic organic
chemicals are not detected in the initial sample or
in any subsequent sample and the system 1is not
vulnerable or 1is vulnerable but has five hundred or
less service connections.

Analysis for vinyl chloride 1is required only for
systems that have detected one or more of the

following two-carbon organic compounds:
trichloroethylene; tetrachloroethylene;
1,2-dichloroethane; 1,1,1-trichloroethane;

cis—-1,2-dichloroethylene; trans-1,2-dichloroethylene;
or 1,1-dichloroethylene. The analysis for vinyl
chloride is required at each distribution or entry
point at which one or more of the two-carbon organic
compounds were found. If the first analysis does not
detect vinyl chloride, the department may reduce the
frequency of vinyl chloride monitoring to once every
three years for that sample location or other sample
locations which are more representative of the same
source.

Surface water systems. Systems shall sample at
points of entry to the distribution system
representative of each source unless the sources are
combined before distribution, then the system must
sample at an entry point to the distribution system
after any application of treatment during periods of
normal operating conditions. Systems must sample
every three months if volatile synthetic organic
chemicals are detected in the initial sample or in
any subsequent sample. Sampling must be conducted at
the same Jlocation or a more representative location
each quarter. Systems must sample quarterly for the
first year and every three years thereafter if
volatile synthetic organic chemicals are not detected
but the system is vulnerable and has more than five
hundred service connections. Systems must sample
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quarterly for the first year and every five years
thereafter if volatile synthetic organic chemicals
are not detected but the system is vulnerable and has
five hundred or less service connections. Systems
may be required to monitor at department discretion
if volatile synthetic organic chemicals are not
detected in the first year of quarterly sampling and
the system is not vulnerable.

Systems may be required to analyze for vinyl chloride
at the discretion of the department.

Reduced sampling frequency. The department may reduce the
frequency of monitoring to once per year for a system
detecting volatile synthetic organic chemicals at levels
consistently Tess than the maximum contaminant Tlevel for
three consecutive years.

Vulnerability. Vulnerability of  systems shall be
determined by the department based upon an assessment of
the following:

(1) Previous monitoring results;
(2) Number of persons served by the system;
(3) Proximity of a smaller system to a larger system;

(4) Proximity to commercial or industrial use, disposal,
or storage of volatile synthetic organic chemicals;
and

(5) Protection of the water source.

A system is deemed to be vulnerable for a period of three
years after any volatile synthetic organic chemical or
unregulated contaminant, except for disinfection
byproducts, is detected.

Reporting. The results of all analyses must be reported
to the department within thirty days of the system's
receipt of such results.

Compliance. Compliance must be determined based on the
results of running annual average of quarterly sampling
for each sampling location. If one location's average is
greater than the maximum contaminant Jlevel, then the
system must be deemed to be out of compliance. For
systems that only take one sample per location, compliance
must be based on that one sample.

The department has the authority to allow the use of
monitoring data collected after January 1, 1983, for
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purposes of monitoring compliance. If the data 1is
consistent with the other requirements of these rules, the
department may use that data to represent the initial
monitoring if the system is determined by the department
not to be vulnerable.

The department has the authority to determine compliance
or initiate enforcement action based upon analytical
results and other information compiled by a sanctioned
representative or agency.

Public notification. If a system fails to monitor or
comply with a maximum contaminant level, the system shall
notify the department and give notice to the public.

4. Unregulated contaminants.

a.

Coverage and effective dates. Community and nontransient
noncommunity water systems serving more than ten thousand
people shall analyze samples, as appropriate, beginning no
later than January 1, 1988, Community and nontransient
noncommunity water systems serving from three thousand
three hundred to ten thousand people shall analyze
samples, as appropriate, no later than January 1, 1989.
Other community and nontransient noncommunity water
systems shall analyze samples, as appropriate, no later
than January 1, 1991. Systems may use monitoring data
collected any time after January 1, 1983, to meet the
requirements for unregulated contaminants; provided, that
the monitoring program was consistent with the
requirements of these rules.

Sampling frequency.

(1) Ground water systems. Systems shall sample at points
of entry to the distribution system representative of
each source wunless the sources are combined before
distribution, then the system must sample at an entry
point to the distribution system during periods of
normal operating conditions. The minimum number of
samples is one sample per entry point to the
distribution system.

(2) Surface water systems. Systems shall sample
quarterly for one year at points of -entry to the
distribution system representative of each source
unless the sources are combined before distribution,
then the system must sample at an entry point to the
distribution system during periods of normal
operating conditions. The minimum number of samples
is one year of gquarterly samples per water source.
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cC.

(3) Repeat monitoring. Systems  shall repeat the
monitoring for unregulated contaminants every five
years from the effective dates.

Monitoring requirements. Systems shall monitor for the
following unregulated contaminants:

(1) Chloroform.

(2) Bromodichloromethane.

(3) Chlorodibromomethane.

(4) Bromoform.

(5) trans-1,2-Dichloroethylene.
(6) Chlorobenzene.

(7) m-Dichlorobenzene.

(8) Dichloromethane.

(9) cis-1,2-Dichloroethylene.
(10) o-Dichlorobenzene.

(11) Dibromomethane.

(12) 1,1-Dichloropropene.

(13) Tetrachloroethylene.
(14) Toluene.
(15) p-Xylene.
(16) o-Xylene.

(17) m-Xylene.

(18) 1,1-Dichloroethane.

(19) 1,2-Dichloropropane.

(20) 1,1,2,2-Tetrachloroethane.
(21) Ethylbenzene.
(22) 1,3-Dichloropropane.

(23) Styrene.
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(24) Chloromethane.

(25) Bromomethane.

(26) 1,2,3-Trichloropropane.
(27) 1,1,1,2-Tetrachloroethane.
(28) Chloroethane.

(29) 1,1,2-Trichloroethane.
(30) 2,2-Dichloropropane.

(31) o-Chlorotoliuene.

(32) p-Chlorotoluene.

(33) Bromobenzene.

(34) 1,3-Dichloropropene.
Systems must monitor for ethylene dibromide +EBB¥ and

1,2-dibromo-3-chloropropane «pBEP> only if the department
determines they are vulnerable to contamination by either

or both of these substances. A vulnerable system s
defined as a system which is potentially contaminated by
ethylene dibromide and 1,2-dibromo-3-chloropropane,

including surface water systems where these two compounds
are applied, manufactured, stored, disposed of, or shipped
upstream, and for ground water systems in areas where the
compounds are applied, manufactured, stored, disposed of,
or shipped in the ground water recharge basin, or for
ground water systems that are in proximity to underground
storage tanks that contain leaded gasoline.

Monitoring for the following unregulated contaminants is
required at the discretion of the department:

(1) 1,2,4-Trimethylbenzene.
(2) 1,2,4-Trichlorobenzene.
(3) 1,2,3-Trichlorobenzene.
(4) n-Propylbenzene.

(5) n-Butylbenzene.

(6) Naphthalene.

(7) Hexachlorobutadiene.
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(8) 1,3,5-Trimethylbenzene.

(9) p-Isopropyltoluene.
(10) Isopropylbenzene.
(11) Tert-butylbenzene.

(12) Sec-butylbenzene.

(13) Fluorotrichloromethane.

(14) Dichlorodifluoromethane.

(15) Bromochloromethane.

Instead of performing the monitoring for unregulated

contaminants, a system ser
fifty service connections
department stating that

sampling. This Tletter mu
later than January 1, 1991.

d. Reporting. The results o
to the department within
receipt of such results.

History: Amended effective December 1,
1990.

General Authority: NDCC 61-28.1-03

Law Implemented: NDCC 61-28.1-03

33-17-01-11. Microbiological
requirements.

ving fewer than one hundred

may send a Tletter to the
its system 1is available for
st be sent to the department no

f all analyses must be reported
thirty days of the system's

1982; July 1, 1988; December 1,

sampling and monitoring

= Sampling fregquency for community water systems+ Suppliers of
water for community water systems shait coidect samples of
water from representative points on the water distribution
system amd amatyze for coiiform bacteria at = fregquency

establisired by the department—

Fire mumbrer of samplres reguired

shaid de determitred by the population served by the system and
I no event shalt +4ire Fregquency be Yess than as set forth

betow-

POPELATEON SERVED -

25 to 1060
06t to 25566
2556+ to 35366
3536t to 45106
4+t to 45900
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SAMPEES PER MONTH

B b $



4596+ to 55866 6
5586+ to 65766 T
6576t to 7666 8
766+ to 85566 9
8556+ to S5 466 +6
9546+ to 165366 ++
16536+ to +166 %2
+H->1+61+ to 125666 3
125661+ to 125966 +4
12596+ to 135766 +5
135761+ to +45666 +6
+H5661+ to 155566 +7
+5556+ to 165366 18
16536+ to 1+H~266 13
+7~261+ to 185166 26
-1+t to 185966 2+
18596+ to 155866 22
155861+ to 265766 23
20576+ to 215566 24
256+ to 225366 25
22536+ to 235266 26
235261+ to 245666 27
2456061+ to 245966 28
245961+ to 255666 29
255661+ to 285666 30
2856601+ to 335666 55
33566+ to 3I7H~666 46
3766+ to 415666 45
415661+ to 465666 56
465661+ to 565666 55
565661+ to 545666 66
545661+ to 555666 65
59566+ to 645666 76
645661+ to TF65666 75
795661+ to F65666 86
765661+ to 835666 85
83566+ to 965666 50
96566+ to 965666 95
365661+ to +Hi-666 166

to onme sampie per caltendar gquarter provided that-

ar A samitary survey by the department shows the ground water
supply to be adequately protected—:

b- The water supply has =a fhistory of no cotiform

suppiier of water for a noncommumity water system shait sampie
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on the basis of a samitary surveys the existence of additionat
safeguards such as a protective and enforced well codes or
accumuriated amatyticatr datas determinmes that some other
frequency is more appropriates that frequency shaid be the
be confirmed or changed on the basis of subsequent surveys or
data—- The frequency shait mot be reduced wuntit the
moncommuirity water system has performed at feast ome coitiform

bacterita cotomtes in a singte sampies as determimed by the
membrame fitter procedures exceeds four per ome hundred
Additiomat check samples shaii be coltected dailty or =at =
frequency estabiishred by the department untit the results
obtaimed from at teast two comsecutive check samptes show tess

methrods occur in three or more ten mitiiditer portioms of =
Additiomatr check samples shal: be coltected daily or at a
frequency establistred by the department untit the resutts
obtaimed from at least two consecutive check sampies show no

The Iocation at which the check samples were taken shaii not

When tihre presence of coliform bacteria in water taken from =a
samptess the supplier of water shall report to the department

When a maximum comtamimant level is exceededs the supplier of
Specialr purpose sampltess such as those taken to determine
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4 Substitution of chiorime residuaiss A suppliier of water of =a
publtic water system mays with the approvatr of +the department
and based upon a samitary surveys substitute the use of
chiorime residuat momitoring for mot more than seventy—five
percent of the regquired microbiologicat sampitess provideds

extremities of the publiic water distribution system— When =
particuiar sampiing point has been shown +to have a free
the water =at the Iocation shail be retested =as soon as

repvrteﬂtothedepartmerrtwrﬂmfcrty—etghthvnrr Alsos if
the amatysis +s confirmeds a sampite for coliform bacteriat
amatysts must be coliected from that sampiing point as soon =s
hours after the resutts are knmown tov the suppiter of water—

bacteria shall be determimed on tihre monthiy mean or quarteriy
mean basiss inciuding those samples taken as a result of

Tihre measurements for chiorime shait be made by a method
approved by the department:

5+ Sampiing fregquency for the replacement sampites- When the
cotiform bacteriat colomies in a single sampies as determimed
by the membrane filter procedures cammot be determimeds the
replacement sampies +to be coliected from the same sampiing

1. Routine monitoring.

a. General. Suppliers of water for public water systems
shall collect routine samples for total coliform bacteria
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analysis at sites which are representative of the water
throughout the distribution system according to a written
sample siting plan. The plan is subject to department
review and revision.

The routine samples must be collected at regular time
intervals throughout the month except that systems using
ground water not under the direct influence of surface
water, as determined by the department, serving four
thousand nine hundred people or less may collect all of
the required samples on a single day if the samples are
collected from different sites.

At the discretion of the department, systems that use
surface water or ground water under the direct influence
of surface water that do not filter shall collect at least
one sample for total coliform bacteria analysis each day
that the turbidity level of the source water exceeds one
nephlelometric turbidity unit. The sample must be
collected near the first service connection within
twenty-four hours of the first exceedance unless the
department determines that the system, due to logistical
or other problems beyond 1its control, cannot have the
sample analyzed within thirty hours of collection. The
sample results must be included in determining compliance
with the maximum contaminant levels for total coliform
bacteria.

Community water systems. Suppliers of water for community

water systems shall sample for total coliform bacteria at
a frequency established by the department. The number of
samples required must be determined by the population
served by the system and in no event may the frequency be
less than that set forth below:

MINIMUM NUMBER OF

POPULATION SERVED SAMPLES PER MONTH
25 to 1,000 1
1,001 to 2,500 2
2,501 to 3,300 3
3,301 to 4,100 4
4,101 to_ 4,900 5
4,901 to 5,800 b
5,801 to 6,700 7
6,701 to 7,600 8
7,601 to 8,500 9
8,501 to 12,900 10
12,901 to_ 17,200 15
17,201 to 21,500 20
21,501 to 25,000 25
25,001 to 33,000 30
33,001 to 41,000 40
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41,001 to 50,000 50

50,001 to_ 59,000 60
59,001 to 70,000 70
70,001 to_ 83,000 80
83,001 to 96,000 90
96,001 to 130,000 100

Community water systems using a ground water source
serving twenty-five to one thousand persons may, with
written permission from the department, reduce this
sampling frequency to one sample per quarter provided
that:

(1) The system has no history of total coliform
contamination in its current configuration; and

(2) A sanitary survey conducted by the department in the
past five years shows that the system is supplied
solely by a protected ground water source that is
free of sanitary defects.

Noncommunity water systems. Suppliers of water for

noncommunity water systems using only ground water, and
not ground water under the direct influence of surface
water, serving one thousand people or less shall sample
for total coliform bacteria in each calendar quarter that
the system provides water to the public. The department
may, in writing, reduce this routine monitoring frequency
to no less than once per year based on sanitary survey
results, accumulated analytical data, or the existence of
additional safequards such as a protective and enforced
well code, disinfection, or an approved wellhead
protection program. The frequency must be confirmed or
changed based on subsequent sanitary surveys or data. The
frequency may not be reduced until:

(1) A sanitary survey conducted by the department shows
that the system is free of sanitary defects; and

(2) The system has performed at Teast one total coliform

: bacteria analysis of its drinking water and 1is in
compliance with the microbiological maximum
contaminant levels.

Suppliers of water for noncommunity water systems using
only ground water, and not ground water under the direct
influence of surface water, serving more than one thousand
people during any month, shall sample for total coliform
bacteria at the same frequency as like-sized community
water systems. With written permission from the
department, noncommunity water systems may reduce this
monitoring frequency for any quarter that one thousand
people or less are served. The reduced frequency must be
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one total coliform bacteria sample in each calendar
quarter that water is provided to the public.

Suppliers of water for noncommunity water systems using
ground water under the direct influence of surface water
shall sample for total coliform bacteria at the same
frequency as like-sized community water systems.
Monitoring must begin within six months after the
department determines that the ground water is under the
direct influence of surface water.

Suppliers of water for noncommunity water systems using
surface water, in total or in part, shall sample for total
coliform bacteria at the same frequency as like-sized
community water systems regardless of the number of people
served.

2. Repeat monitoring.

a.

General. Suppliers of water for public water systems

shall collect a set of repeat samples for total coliform
bacteria analysis for each total coliform-positive routine

sample.

Systems which collect more than one routine sample per
month shall collect at least three repeat samples for each
routine sample that is total coliform-positive. Systems
which collect one routine sample per month or less shall
collect at TJleast four vrepeat samples for each routine
sample that is total coliform-positive.

Systems may, with the approval of the department, count
routine samples as repeat samples rather than routine
samples provided that:

(1) The routine samples are collected within five service
connections of the initial total coliform-positive

sample; and

(2) The routine samples are collected before the system
learns that the inmitial sample  was total
coliform-positive.

Repeat monitoring time period. The required set of repeat

samples must be collected within twenty-four hours of

notification by the department of the  total

coliform-positive result. The department may specify a

longer time limit if it determines that the system cannot

collect the repeat samples within twenty-four hours due to
logistical or other problems beyond its control.
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The repeat samples must be collected on the same day
except that the department may allow systems with a single
service connection to:

(1) Collect the required set of repeat samples over a
four-day period; or

(2) Collect a larger volume repeat sample in one or more
sample containers of any size as long as the total
volume collected is at least four hundred milliliters
for systems that collect one or less routine sample
per month and three hundred milliliters for systems
that collect more than one routine sample per month.

Repeat monitoring location. The repeat samples must be

collected at the following locations:

(1) At least one repeat sample must be collected from the
original sampling tap that was total
coliform-positive.

(2) At least one repeat sample must be collected from a
tap within five service connections upstream of the
original total coliform-positive sampling tap.

(3) At least one repeat sample must be collected from a
tap within five service connections downstream of the
original total coliform-positive sampling tap.

(4) Systems required to collect four repeat samples shall
collect the fourth repeat samplie within five service
connections upstream or downstream of the original
total coliform-positive sampling tap.

The department may waive the requirement to collect at
least one repeat sample upstream and downstream of the
original total coliform-positive sampling site and specify
alternate sampling locations if the original sampling site
is at or one away from the end of the distribution system.

Additional sets of repeat samples. If one or more samples

in the. set of required repeat samples is  total
coliform-positive, an additional set of repeat samples
must be collected meeting the same time and location
requirements as for the original set of repeat samples.

Additional sets of repeat samples must be collected until
no total coliform bacteria are detected in one complete
set or the department determines that the maximum
contaminant level for total coliform bacteria has been
exceeded. The supplier of water shall report to the
department and notify the public when a maximum
contaminant level is exceeded.
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Next-month samples. Suppliers of water for public water

systems that collect four or fewer routine samples per month
that have one or more total coliform-positive routine or
repeat samples shall collect at Teast five routine samples the
next month that water is provided to the public. The
department may waive this requirement only if one of the
following conditions are met:

a. The department or an agent approved by the department, but
not an employee of the system, conducts an onsite visit
before the end of the next month that the system serves
water to the public and determines that additional
monitoring or corrective action is not warranted.

b. The department, in a written decision made available to
the public, determines why total coliform-positive samples
occurred and establishes that the system has corrected or
will correct the problem before the end of the next month
that water is served to the public.

c. The department invalidates the original total
coliform-positive routine sample.

Routine total coliform bacteria samples normally collected the
next month that water is provided to the public may be counted
towards the set of five vroutine samples required the next
month.

Fecal coliform or E.coli analysis. Suppliers of water for

public  water systems shall analyze each total
coliform-positive routine or repeat sample for either fecal
coliform bacteria or E.coli.

Systems shall notify the department by the end of the business
day, or by the end of the next business day if the department
offices are closed, once notified of a positive fecal coliform
bacteria or E.coli result.

Invalidation of total coliform samples.

a. Invalidation by the department. The department may
invalidate a total coliform-positive sample only if one of
the following conditions are met:

(1) The laboratory establishes that the total
coliform-positive result was caused by improper
sample analysis.

(2) The department determines, based upon the results of
the required repeat samples, that the total
coliform-positive sample resuited from a domestic or
other nondistribution system problem. This provision
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applies only to systems that have more than one
service connection if:

(a) A1l repeat samples collected at the same tap as
the original total coliform-positive sample are
also total coliform-positive; and

(b) A1l repeat samples collected within five service
connections of the original total
coliform-positive sample tap are  total
coliform-negative.

(3) The department, in a written decision made available
to the public, determines that substantial grounds
exist to indicate that the coliform-positive result
was due to a circumstance or condition not reflective
of the water quality 1in the distribution system.
Invalidation must be based on the absence of total
coliform-positive repeat samples and other factors as
determined by the department. Invalidation may not
be based solely on the grounds that all required
repeat samples are total coliform-negative.

Total coliform-positive samples invalidated by the
department may not count towards meeting the minimum
monitoring requirements. Department invalidation of a
total coliform-positive sample nullifies subsequent fecal
coliform or E.coli results for the same sample.

Invalidation by the laboratory. All total coliform

bacteria samples examined by the department or by any
other laboratory certified by the department must be
invalidated, unless total coliform bacteria are detected,
if:

(1) The sample produces a turbid culture in the absence
of gas production using an analytical technique where
gas formation is examined;

(2) The sample produces a turbid culture in the absence
of an acid reaction in the presence-absence coliform
test; or

(3) The sample exhibits confluent growth or produces
colonies too numerous to count with an analytical
technique using a membrane filter.

Suppliers of water for public water systems shall collect
a replacement sample for total ceoliform bacteria analysis
from the same Jlocation as the original sample if the
original sample is invalidated by the department or any
other laboratory certified by the department. Replacement
samples must be collected within twenty-four hours of
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notification by the department and submitted for analysis

until a valid result 1is obtained. The department may
waive the twenty-four-hour time 1imit on a case-by-case
basis.

6. Sanitary surveys.

a. Coverage and effective dates. Community and noncommunity
water systems that collect four or Jess routine total
coliform bacteria samples per month shall undergo an
initial sanitary survey by June 29, 1994, and June 29,
1999, respectively.

b. Repeat frequency. Community and noncommunity water
systems shall undergo an additional sanitary survey every
five years following the initial sanitary survey, except
that noncommunity water systems using only protected and
disinfected ground water, as determined by the department,
shall undergo subsequent sanitary surveys at least every
ten years following the initial sanitary survey.

c. Responsibilities. Sanitary surveys must be performed by
the department or an agent approved by the department.
Information collected on sources of contamination within a
delineated wellhead protection area during the development
and implementation of an approved wellhead protection
program, if available, must be considered when conducting
sanitary surveys.

The department shall review the sanitary survey results to
determine 1if dincreased monitoring for total coliform
bacteria or other measures are needed to protect or
improve drinking water quality.

Community and noncommunity water systems are responsible
for ensuring that the required sanitary surveys are
conducted.

History: Amended effective December 1, 1982; July 1, 1988; December 1,
1990.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03

33-17-01-13. Reporting and public notification.

1. Reporting requirements. Except where a shorter reporting
period is specified, the system shall report to the department
the result of any test, measurement, or analysis required
within the first ten days following the month 1in which the
results are received or the first ten days following the end
of the required monitoring period as stipulated by the
department, whichever of these is shorter.
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The system shall notify the department within forty-eight
hours of the failure to compliy with any primary drinking water
regulations including failure to comply with monitoring
requirements, except that fajlure to comply with the maximum
contaminant levels for total coliform bacteria must be
reported to the department no later than the end of the next
business day after the system learns of the violation.

The system is not required to report analytical results to the
department in cases where the department performed the
analysis.

The system shall, within ten days of completion of each public
notification vrequired, submit to the  department a
representative copy of each type of notice distributed,
published, posted, or made available to the persons served by
the system or to the media.

The system shall submit to the department, within the time
stated in the request, copies of any records required to be
maintained by the department or copies of any documents then
in existence which the department is entitled to inspect under
the provisions of state law.

Public notification.

a. Maximum contaminant level «Me€ky, treatment technique, and
variance and exemption schedule violations. A public
water system which fails to comply with an applicable
maximum contaminant level. or an established treatment
technique or which fails to comply with the requirements
of any schedule prescribed pursuant to a variance or
exemption shall notify persons served by the system as
follows:

(1) By publication 1in a daily newspaper of general
circulation in the area served by the system as soon
as possible, but in no case later than fourteen days
after notification of the violation or failure. If
the area served by the system is not served by a
daily newspaper of general circulation, notice must
instead be given by publication in a weekly newspaper
of general circulation serving the area;

(2) By mail delivery, or by hand delivery, not later than
forty-five days after the violation or failure. The
department may waive mail or hand delivery if it
determines that the system has corrected the
violation or failure within the forty-five-day
period; and

(3) For violations of the maximum contaminant levels of
contaminants that may pose an acute risk to human
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health, by furnishing a copy of the notice to the
radio and television stations serving the area served
by the system as soon as possible, but in no case
later than  seventy-two hours after receiving
notification of the violation or failure.

A public water system must give notice at least once
every three months by mail delivery or by hand
delivery for as Tlong as the violation or fajlure
exists.

A community water system 1in an area that is not
served by a daily or weekly newspaper of general
circulation or a noncommunity water system must give
notice within fourteen days after notification of the
violation or failure by hand delivery or by
continuous posting in conspicuous places within the
area served by the system. Posting must continue for
as long as the violation or failure exists.

b. Other violations, variances, and exemptions. A public
water system which fails to perform required monitoring,
fails to complete required sanitary surveys, fails to
comply with an established testing procedure, is granted a
variance, or is granted an exemptions shall notify persons
served by the system as follows:

(1) By publication in a daily newspaper of general
circulation in the area served by the system within
three months after notification of the violation or
grant. If the area served by the system s not
served by a daily newspaper of general circulation,
notice shall instead be given by publication in a
weekly newspaper of general circulation serving the
area.

(2) A public water system must give notice at least once
every three months by mail delivery or by hand
delivery for as Jong as the violation exists or the
variance or exemption is in existence.

(3) A community water system in an area that is not
served by a daily or weekly newspaper of general
circulation or a noncommunity water system must give
notice within three months after notification of the
violation or grant by hand delivery or by continuous
posting in conspicuous places within the area served
by the system. Posting must continue for as long as
the violation exists or the variance or exemption
remains in effect.

c. Notice to new billing units. A community water system
must give a copy of the most recent public notice for any
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outstanding violation of any maximum contaminant level, or
any treatment technique requivement, or any variance or
exemption schedule to all new billing units or new hookups
prior to or at the time service begins.

General notice content. Each notice must provide a clear
and readily understandable explanation of the violation,
any potential adverse health effects, the population at
risk, the steps that the public water system is taking to
correct such violation, the necessity for seeking
alternative water supplies, if any, and any preventive
measures the consumer should take until the violation is
corrected. Each notice must be conspicuous and may not
contain wunduly technical language, unduly small print, or
similar problems that frustrate the purpose of the notice.
Each notice must dinclude the telephone number of a
designee of the public water system as a source of
additional information concerning the notice.

Mandatory health effects 1language. When providing the
information on potential adverse health effects required
in notices of violations of maximum contaminant levels or
treatment technique requirements, or notices of the
granting or the continued existence of variances or
exemptions, or notices of failure to comply with a
variance or exemption schedule, the public water system
shall include specific contaminant language available from
the department for the following contaminants:

(1) Trichloroethylene.

(2) Carbon tetrachloride.

(3) 1,2-Dichloroethane.

(4) Vinyl chloride.

(5) Benzene.

(6) 1,1-Dichloroethylene.

(7) para-Dichlorobenzene.

(8) 1,1,1-Trichloroethane.

(9) Fluoride.

(10) Total coliform bacteria.

(11) Fecal coliform bacteria or E.coli.
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f. Notification by the department. Notice to the public

required by this section may be given by the department on
behalf of the system.

History: Amended effective December 1, 1982; July 1, 1988; December 1,
1990.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03, 61-28.1-05

33-17-01-14. Record maintenance. Any public water system shall
retain on its premises or at a convenient location near 1its premises,
the following records:

1. Bacteriological and chemical analyses. Records  of
bacteriological analyses shall be kept for not less than five
years. Records of chemical analyses shall be kept for not

less than ten years. Actual laboratory reports may be kept,
or data may be transferred to tabular summaries, provided that
the following information is included:

a. The date, place, and time of sampling and the name of the
person who collected the sample;

b. Identification of the sample as to whether it was a
routine distribution system sample, check sample, raw or
other special purpose sample;

c. Date of analysis;

d. Laboratory and person responsible for performing analysis;
e. The analytical technique~ or method used; and

f. The result of the analysis.

2. Corrective actions taken. Records of action taken by the
system to correct violations shall be kept for a period of not
less than three years after the last action taken with respect
to the particular violation involved.

3. Reports and communications. Copies of any written reports,
summaries, or communications relating to sanitary surveys of
the system conducted by the system itself, by a private
consultant, or by any Jocal, state, or federal agency, shall
be kept for a period not less than ten years after completion
of the sanitary survey involved.

4. Variances and exemptions. Records concerning a variance or
exemption granted to the system shall be kept for a period
ending not less than five years following the expiration of
such variance or exemption.
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History:
General Authority: NDCC 61-28.1-03

Amended effective July 1, 1988; December 1, 1990.

Law Implemented: NDCC 61-28.1-03, 61-28.1-05

33-17-01-15. Variance and exemption.

1.

Variance. The department may authorize a variance from any
macimum comtamimant level to a pubiic water system when 10 a
public water system from any maximum contaminant level except
the microbiological maximum contaminant levels when:

a. The raw water sources which are available to a system
cannot meet the maximum contaminant level despite
application of the best technology, treatment techniques,
or other means which the department finds are generally
and reasonably available, taking cost into consideration.
The department hereby identifies the following as the best
technology, treatment techniques, or other means generally
available for achieving compliance with the maximum
contaminant level for volatile synthetic organic
chemicals: central treatment using packed tower aeration;
central treatment using granular activated carbon for all
these chemicals except vinyl chloride;

b. The concentration of the contaminant will not result in
unreasonable risk to health; and

c. Within one year of the date of variance authorization, a
schedule for compliance is issued and under which the
system agrees to implement such schedule.

Exemption. The department may not exempt a public water
system from the microbiological maximum contaminant level

requirements. The de